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CHAPTER  L 

CIRCUMSTANTIAL  EVIDENCE,  WHAT HOW 

DISTINGUISHED  FROM  DIRECT  EVIDENCE. 

This  book  has  for  its  subject,  Circumstantial 
Evidence. 

In  relation  to  tins,  as  to  all  other  objects 
within  the  compass  of  this  work,  its  business 
and  aim  is  to  bring  to  view  the  course  which, 
it  is  supposed,  ought  to  be  taken  by  the  legis- 
lator and  the  judge. 

By  the  legislator,  the  result  will  be,  that, 
under  this  head,  in  the  way  of  regulation, 
very  little  ought  to  be  done : done,  viz.  in 
such  sort  as  to  coerce,  in  the  way  of  obliga- 
tion (positive  or  negative,)  the  will  and  con- 
duct of  the  judge. 

What  remains  is,  by  apposite  instructions, 
to  hold  up  to  view  such  considerations  as  pro- 
mise to  be  of  use,  in  the  character  of  lights, 
to  the  understanding  of  the  judge. 

To  the  exercise  of  this  function,  power 

(political  power)  not  being  necessary, it  is 

capable,  indeed,  of  being  exercised  by  the  le- 
gislator, but  so  is  it  of  being  exercised  by  any- 
body else.  Addressed  more  immediately  to 
the  legislator,  as  the  fountain  of  all  authority, 
the  judge  is  the  person  in  whose  conduct,  if 
the  instructions  here  endeavoured  to  be  given 
are  destined  to  have  any  influence,  their  in- 
fluence will  be  more  directly  discernible.  In- 
structions to  the  legislator,  they  are,  at  the 
same  time,  instructions  as  from  the  legislator 
to  the  judge. 

Under  the  denomination  either  of  circum- 
stantial or  of  direct,  everything  to  which  the 
_ eiiomination  of  evidence  is  applicable  stands 
included. 

^ When  all  the  evidence  is  of  that  sort  which 
18  termed  direct,  no  part  of  it  of  the  nature  of 
circuinstantial,  the  case  is  such  as  affords  not 
room  for  any  special  inference — for  any  other 
. infereiice  than  that  general  one,  by  which, 
irom  the  discourse  by  which  the  existence  of 
voi..  VIL 


this  or  that  fact  is  asserted,  the  existence  of 
that  fact  is  inferred,  and  credited. 

When  evidence  of  the  circumstantial  kind 
presents  itself,  and  either  no  evidence  at  all 
of  the  direct  kind,  or  none  that  is  of  itself 
sufficient  without  the  aid  of  the  circumstan- 
tial evidence;  in  every  such  case,  inference  — 
special  inference — is  necessary.  Of  some  one 
fact  at  least  (call  it  for  this  purpose  the  prin- 
cipal fact)  the  existence,  with  or  without  the 
aid  of  direct  evidence  applying  immediately 
to  that  same  principal  fact,  is  inferred ; viz. 
from  the  existence,  as  established  by  direct 
evidence,  of  some  other  fact;  or  more  com- 
monly from  some  cluster  of  other  facts:  call 
them,  for  this  purpose,  evidentiary  ficts. 

In  every  case,  therefore,  of  circumstantial 
evidence,  there  are  always  at  least  two  facts 
to  be  considered : — 1 . the  factum  prohandum, 
or  say,  the  principal  fact — the  fact  the  ex- 
istence of  which  is  supposed  or  proposed  to 
be  proved — the  fact  evidenced  to — the  fact 
which  is  the  subject  of  proof ; — 2.  The  factum 
probans — the  evidentiary  fact — the  fact  from 
the  existence  of  which  that  of  the  factum 
prohandum  is  inferred. 

The  principal  fact  is  in  its  nature  suscep- 
tible of  two  main  distinctions:  it  may  be  — 
it  cannot  but  be  — either  of  a physical  ov  of  a 
psychological  nature.  If  it  be  a simple  one, 
it  cannot  be  of  both  natures  at  once:  if  it 
include  both,  it  must  be  distinguished  by  the 
name  of  a complex  or  compound  fact;  for  m 
practice,  its  properties  will  in  this  case  be 
found  to  be  different  from  what  they  are  m 


he  other.  ,•  u • 

This  same  distinction  is  alike  applicable,  in 
very  instance,  to  the  evidentiary  fact;  and 
he  occasions  for  applying  it  to  that  latter  oD- 
ect  will  occur  as  frequently  as  the  occasions 
ar  applying  it  to  the  other. 

The  same  fact  which,  with  relation  fo  one 
ict,  bears  the  relation  of  a principal  fact, 
/ill,  with  relation  to  another  (or  even  the 
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same)  bear  the  relation  of  an ^videntiary 
fact.  m 

In  this  way,  a chain  of  facts,  * any  len^li, 
may  be  easily  conceived,  and  chains  of  diffe- 
rent lengths  will  be  frequently  exemplified : 
each  such  link  being,  at  the  same  time,  with 
reference  to  a preceding  link,  a principal  fact, 
and  with  reference  to  a succeeding  one,  an 
evidentiary  fact.* 

In  a chain  of  this  sort,  it  becomes  necessary 
to  di.stinguish  the  several  precedential  or  in- 
troductory facts  (principal  and  evidentiary) 
from  the  ultimate  principal  fact.  The  ulti- 
mate principal  fact  occupies  that  station  only: 
it  is  the  very  fact  sought:  it  is  not  viewed 
for  the  purpose  of  inducing  a persuasion  of 
the  existence  or  non-existence  of  any  other 
fact. 

In  all  criminal  cases,  this  fact  is  a complex 
fact;  and  in  such  case  complex,  as  to  include 
in  its  composition  divers  psychological  facts, 
together  with  at  least  one  fact  of  the  physical 
kind,  alfirmative  or  negative. 

In  the  case  of  direct  evidence,  the  distinc- 
tion between  the  principal  fact  and  the  evi- 
dentiary fact  is  alike  applicable,  and  the  union 
of  the  two  alike  indispensable,  as  in  the  case 
of  circumstantial  evidence.  But  in  the  case 
of  direct  evidence,  the  evidentiary  fact  is 
throughout  of  an  uniform  description.  It  con- 
sists in  the  existence  of  a person  appearing 
in  the  character  of  a deposing  witness,  and, 
in  the  way  of  discourse,  asserting  the  exist- 
ence of  the  principal  fact  in  question,  on  the 
ground  of  its  having,  in  some  way  or  other, 
come  within  the  cognizance  of  his  perceptive 
faculties. f 

If,  in  order  to  make  up  a complete  collec- 
tion of  the  facts,  the  proof  of  which  is  neces- 
sary to  afford  a ground  for  the  decision  in 
question,  there  is  no  need  of  forming  any  con- 
clusion— of  drawing  any  inference — of  de- 
ducing the  persuasion  of  the  existence  of  any- 
one fact  from  the  existence  of  any  other  fact 
— in  a word,  from  any  other  source  than  the 
direct  assertion  of  a deposing  witness,  speak- 
ing in  the  character  of  a percipient  witness;  — 

• Just  so  is  it  in  the  case  of  a chain  of  cau.sa- 
lity,  a chain  of  causes  and  effects.  Indeed,  every 
chain  of  cau.salityis  a chain  of  evidence.  Every 
effect  is  evidentiary  of  its  causes  ; every  cause, 
is  evidence — is  evidentiary — of  its  effects. 

This  is  alike  true  in  the  case  of  hearsay  evi- 
dence (of  which  hereafter)  as  in  that  of  the  evi- 
dence of  an  immediate  witness;  only  that,  in  the 
case  of  hearsay  evidence,  the  fact,  the  existence 
of  which  is  asserted  by  the  so  deposing  witness, 
is — not  the  fact  sought,  not  the  ultimate  prin- 
cipal fact — but  only  a fact  supposed  to  be  con- 
nected with  it ; the  fact  of  his  having  heard,  or 
otherwise  perceived,  a fact  evidentiary  with  re- 
lation to  it ; viz.  a statement  given  by  some  other 
person  in  relation  to  pch  principal  fact.  Here 
are  two  or  more  articles  of  evidence  combined 
together  ; the  one  judicially  exhibited,  the  other 
extrajudicially  ; but  both  of  them  belong  alike 
to  the  head  of  direct  evidence. 


in  that  case,  the  proof  consists  wholly  of  di- 
rect evidence;  and  nothing  that  comes  under 
the  notion  of  circumstantial  evidence  forms 
any  part  of  it. 

But  so  long  as  the  body  of  proof,  to  make 
it  complete,  stands  in  need  of  any  inference 
(though  it  be  but  a single  inference,  and  that 
ever  so  close  and  necessary  a one,)  in  so  far 
an  article  of  circumstantiiii  evidence  forms 
necessary  part  of  it. 

In  a case  regarded  as  criminal,  the  body 
of  evidence  (unless  it  consist  of  confessorial 
evidence)  cannot,  if  complete, -he  composed 
solely  of  direct  evidence  : how  satisfactory 
soever,  it  cannot  but  include  a mixture  of 
circumstantial  evidence.  For,  to  constitute  ♦ 
a criminal  act,  one  or  more  facts  of  the  psy- 
chological kind  are  indispensably  requisite  : 
in  most  instances,  the  sentiment  of  conscious- 
ness, with  relation  to  the  existence  of  divers 
exterior  facts ; in  all  cases,  inteiitionaliti/,  viz. 
the  intention  of  bringing  about  the  obnoxious 
event,  or  at  least  of  doing  the  physical  act 
by  which  ft  is  produced  or  endeavoured  to 
be  prod  weed.  J 

To  complete  the  body  of  evidence  neces- 
sary to  the  proof  of  a criminal  act,  proof  of 
psychological  facts  (one  or  more)  is  indis- 
pensable : but  unless  by  the  individual  him- 
self whose  mind  is  the  scene  of  them,  no  fact 
of  the  psychological  kind  can  be  proved  by 
any  direct  testimonial  evidence.  Why  ? — 
Because,  unless  stated  by  the  individual  him- 
self in  whose  mind  the  fact  is  considered  as 
having  place,  the  existence  of  any  such  psy- 
chological fact  can  only  be  matter  of  infe- 
rence. What  passes  or  has  passed  in  my  own 
mind,  I know  by  my  own  internal  conscious- 
ness, and  without  any  inference;  concerning 
what  passes  or  has  passed  in  the  mind  of 
Titius,  I cannot  know  but  by  one  or  other 
of  two  means,  viz.  either  from  what  he  him- 
self declares  (so  far  as  I credit  what  he  says,) 
or  from  the  observations  I have  had  the  op- 
portunity of  making  on  the  subject  of  his 
exterior  deportment. 

In  regard  to  a complex  act  of  this  class 
(the  class  of  criminal  oflFences,)  direct  te.sti- 
mony,  therefore,  consisting  of  extraneous  tes- 
timony alone,  cannot  but  be  incompetent;  or, 
at  any  rate,  if  a body  of  extraneous  evidence 
be  in  itself  complete,  and  (in  its  effects  on 
the  mind  of  the  judge)  satisfactory  and  per- 
suasive, it  will  be  so  in  part  only,  in  the 
character  of  direct  evidence ; as  to  the  other 
part  (viz.  in  so  far  as  any  facts  of  the  psy- 
chological class  are  proved  by  it,)  in  the  cha- 
racter of  circumstantial  evidence.  « 

In  regard  to  the  existence  of  facts  consi- 

J If  the  forbidden  act  be  of  the  negative  cast, 
it  comes  to  the  same  thing;  only — instead  or 
the  existence  of  the  intention  in  question  — the 
psychological  fact  in  guestion,  the  psychological 
fact  necessary  to  the  composition  of  the  crime, 
consists  in  the  non-existence  of  iU 
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dered  in  the  character  of  principal  facts,  it  is 
no  uncommon  case  for  the  persuasion  to  be 
indicated,  and  to  find  credence,  and  that  with 
reason,  on  the  ground  of  circumstantial  evi- 
dence alone,  without  the  aid  of  any  direct 
evidence.  But  it  is  seldom  indeed  that  the 
body  of  evidence  adduced  in  proof  of  any 
such  principal  fact,  would,  upon  examination, 
he  found  to  consist  purely  of  direct  evidence, 
unaccompanied  by  any  admixture  of  circum- 
stantial evidence. 

This  is  so  true,  that,  of  a body  of  evidence 
(say  the  testimonial  evidence  of  an  individual 
aeposing  in  the  character  of  one  who  was  at 
the  time  in  question  a percipient  witness  of 
the  matter  of  fact  in  question)  — of  a body 
of  evidence,  delivered  in  the  character  of  a 
body  of  direct  evidence,  — it  is  very  rare  that, 
upon  examination,  the  whole  would  be  found 
to  consist  of  direct,  without  any  admixture 
of  circumstantial,  evidence.  Simple  percep- 
tion is  the  operation  of  sense ; inference  is 
the  operation  of  the  judgment.  But,  by  the 
most  constantly  in  exercise  of  all  the  senses, 
viz.  sight,  it  is  seldom  that  any  belief  of  any 
matter  of  fact  is  produced,  but  that  the  judg- 
ment has  been  more  or  less  at  work  in  the 
production  of  it.* 

The  evidence-  afforded  by  any  given  mass 
of  testimony  is  either  direct  or  circumstan- 
tial, according  to  the  relation  it  bears  to  the 
fact  to  which  it  is  considered  as  applying. 
It  is  direct,  in  respect  of  any  and  every  fact 
expressly  narrated  by  it;  and,  in  particular, 
every  fact  of  which  the  witness  represents 
hiinself  as  having  been  a percipient  witness. 
It  is  circumstantial,  in  respect  of  any  and 
every  fact  not  thus  expressly  narrated  by  it; 
in  particular,  every  fact  of  which  the  witness 
does  not  represent  himself  as  having  been  a 
percipient  witness,  and  the  existence  of  which, 
therefore,  is  matter  of  inference,  being  left 
to  be  concluded  from  its  supposed  connexion 
with  the  facts  spoken  to  by  the  testimony  in 
its  character  of  direct  evidence. 

The  testimony  of  a witness  operates  as 
circumstantial  evidence,  not  only  in  regard 
to  all  facts  which,  not  having  been  actually 
perceived  by  him,  are  by  him  inferred  from 
facts  which  he  has  perceived, — his  testimony 
(or  at  least  the  fact  of  his  giving  utterance 
to  such  testimony)  may  operate  further  in 
the  character  of  circumstantial  evidence,  in 
regard  to  facts  which  have  neither  been  per- 
ceived nor  inferred  by  him,  but  which  are 
inferred  by  the  judge,  from  the  fact  of  his 
having  uttered  the  testimony.  In  this  case, 
the  evidentiary  fact  is  not  the  testimony  it- 
self, but  the  delivery  of  it  by  the  witness. 

In  the  character  of  direct  evidence,  the 
truth  of  any  decision  grounded  on  the  testi- 
mony, will  depend  altogether  upon  the  truth 
— the  logical  truth,  the  verity — of  the  tes- 

• See  Berkeley’s  Essay  towards  a new  Theory 
of  Vision. 


timony.  If  the  facts  are  (whether  knowingly 
or  not  knowingly)  misrepresented  by  it,  the 
decision  will,  in  so  far  as  the  question  of  fact 
is  concerned,  be  erroneous:  In  the  character 
of  circumstantial  evidence,  the  truth  of  the 
decision  will  not  depend  upon  the  truth  of 
the  testimony:  it  will  depend  upon  the  truth, 
the  justness,  of  the  inference  grounded  on  it; 
on  the  strength,  the  real  strength  of  the  con- 
nexion between  the  fact  assumed  (viz.  the 
fact  of  the  utterance  of  a mass  of  testimony, 
assertive  of  the  fact  purporting  to  be  asserted 
by  it,)  and  the  fact  inferred  from  that  same 
assumed  fact.  If  the  inference  grounded  on 
the  testimony  be  a just  inference,  the  deci- 
sion grounded  on  that  inference  may  be  a just 
decision,  although  the  testimony  which  it  has 
thus  taken  for  its  ground  be  false.  A man 
suspected  of  a murder  is  interrogated  on  the 
subject  of  it  by  a judge  : if,  being  guilty,  he 
confesses  the  fact  (including  the  several  cir- 
cumstances necessary  to  fix  it  upon  himself 
as  the  author  of  it,  and  in  the  character  of  a 
crime,)  there  is  no  demand  for  inference — 
the  testimony  amounts  to  a full  confession, 
and  operates  purely  in  the  character  of  direct 
evidence  : — if,  beingguilty,  he  does  not  con- 
fess the  fact  (he  being  at  the  same  time 
pressed  with  the  strings  of  questions  which 
a man,  acting  on  the  occasion  with  an  ordinary 
degree  of  zeal,  probity,  and  intelligence,  in 
the  character  of  a judge,  will  not  fail  to  ply 
him  with,)  the  testimony  thus  extracted  will 
almost  always,  or  rather  necessarily  (in  so  far 
as  he  quits  the  intrenchments  of  non-respon- 
sion, or  its  equivalent,  evasive  responsion) 
contain  a mixture  of  truth  and  falsehood. 
Now  it  is,  that  the  testimony — not  being, 
in  respect  of  such  part  of  it  as  is  true,  full 
enough  to  operate  of  itself  with  a conclusive 
force  in  the  character  of  direct  evidence — is 
consulted  (as  it  were,)  and  made  to  operate 
further,  in  the  character  of  circumstautial 
evidence ; in  which  chaiacter  it  may  be  full 
enough  to  operate,  and  even  conclusively  ; 
affording  full  satisfaction, — generating  a full 
persuasion,  — although,  in  the  character  ot 
direct  evidence,  it  was  deficient. 

But  on  this  occasion,  such  parts  of  the 
testimony  as  are  false,  may  (in  so  far  as  they 
are  understood  to  be  false)  contribute  in  sup- 
port of  the  conclusion,  just  as  much  as  the 
facts  that  are  true.  For,  not  only  when  the 
whole  narrative  is  viewed  together,  in  a ge- 
neral point  of  view,  falsehood  is,  to  the  a[>- 
prehension  of  every  rational  mind,  a strong 
indication  and  symptom  of  delinquency  — ot 
whatever  modification  of  delinquency  the  de- 
fendant on  the  occasion  in  question  happens 
to  be  suspected  of,  — but,  in  respect  of  the 
details  of  the  transaction,  this  or  that  par- 
ticular falsehood  (an  assertion  representing 
this  or  that  fact  as  existing  at  the  tune  ami 
place  in  question,  which  did  not  exist  at  t la 
time  and  place,  or  representing  as  not  existing 
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at  the  time  and  place  in  question  a fact  which, 
at  that  time  and  place,  did  exist)  will  afford 
an  inference  (and  that  frequently  a conclusive 
and  perfectly  satisfactory  one)  establishing 
this  or  that  particular  truth  — the  existence 
of  this  or  that  fact  which  then  and  there  did 
exist,  or  the  non-existence  of  this  or  that 
fact  which  then  and  there  did  not  exist. 

From  the  foregoing  elucidations,  the  de- 
finition of  an  article  of  cii'cumstantial,  as  dis- 
tinguished from  an  article  of  direct  evidence, 
may  be  deduced  as  follows  ; viz.  — 

The  principal  fact  being  given,  and  being 
the  sarne-in  both  cases;  the  evidentiary  fact, 
constituting  the  article  of  evidence  — if  it  be 
of  the  nature  of  direct  evidence  (having  for 
its  source  a person,  to  wit,  a single  person, 
and  no  more) — consists  of  an  av’erment,  state- 
ment, assertion,  narration  (all  these  mean  the 
same  thing,)  made  by  that  person,  averring 
that,  at  a specified  time  and  place,  the  prin- 
cipal fact  in  question  came  within  the  cog- 
nizance of  his  senses:  such  assertion  being 
expressed  either  by  words  spoken,  or  by 
written  discourse,  or  even  by  gestures  (or 
modifications  of  deportment,)  if  such  gestures 
were  intended  to  convey  an  assertion  to  the 
effect  in  question,  instead  of  its  being  con- 
veyed by  words. 

In  the  same  case  (as  above,)  the  eviden- 
tiary fact  in  question,  if  it  be  of  the  nature 
of  circumstantial  evidence,  may  consist  either 
of  some  physical  fact,  from  a real  source,  or 
(if  from  a personal  source)  a psychological 
fact  ;*  such  psychological  fact  having  neces- 
sarily for  its  index,  some  physical  fact,  issuing 
from  the  same  personal  source. 


CHAPTER  II. 

OF  PROBABiLIZING,  DISPROB ABILIZING,  AND 
INFIRMATIVE  FACTS — EXAMPLES  OF  PRIN- 
CIPAL FACTS,  WITH  THE  CORRESPONDING 
EVIDENTIARY  FACTS — IMPROBABILITY  AND 
IMPOSSIBILITY,  HOW  DISTINGUISHED  FROM 
THE  OTHER  KINDS  OF  CIRCUMSTANTIAL 
EVIDENCE. 

When,  of  any  principal  fact  in  question,  the 
existence  is  indicated  hy  direct  evidence  (no 
objection  presenting  itself  to  the  trustworthi- 
ness of  the  deponent  by  whom  the  existence 
of  it  is  asserted,)  it  is  said  to  ho  proved ; and 
for  the  proof  of  every  such  fact  by  evidence 
ot  this  description,  a simple  assertion,  made 
by  any  one  such  person  in  the  character  of  a 


• Considered  in  respect  of  its  source,  all  evi- 
dence flows  either  from  persons  or  from  things ; 
— all  evidentiary  facts,  as  well  as  all  principal 
facts,  are  afforded  either  by  persons  or  by  things. 

Considered  in  its  nature,  all  psychological  evi- 
dence cannot  come  under  any  other  denomination 
than  that  of  personal  evidence. 

The  description  of  real  evidence — of  physical 
facts,  whether  considered  as  principal  or  as  evi- 


deponent,  is  frequently  (under  English  law  • 
at  any  rate)  regarded  ns  sufficient.  The  per- 
suasion generated  by  it  in  the  mind  of  the 
judge  is  of  sufficient  strength  to  give  birth 
to  a decision  on  his  part ; together  with  such 
acts  of  power,  to  which,  on  the  occasion  in 
question,  a decision  to  the  effect  in  question 
is  in  the  habit  of  giving  birth. 

When,  of  the  existence  of  the  principal 
fact  in  question,  no  other  indication  presents 
itself  than  what  is  afforded  by  circumstantial 
evidence,  it  is  seldom,  .very  seldom,  that  by 
any  single  article  of  evidence  of  that  descrip- 
tion the  fact  is  considered  as  proved:  it 
is  seldom  that  by  any  one  such  article,  stand- 
ing by  itself,  a persuasion  strong  enough  to 
constitute  a ground  for  action  is  constituted 
in  the  mind  of  the  judge. 

By  some  greater  number  of  such  lots  of 
circumstantial  evidence,  taken  together,  the 
fact  may  be  said  to  be  proved.  Of  the  pro- 
bative force  of  any  one  of  them,  taken  by  it- 
self, the  utmost  that  can  be  said  is,  that  by 
means  of  it  the  fact  is  probabilized : — ren- 
dered, in  a greater  or  less  degree,  probable. 

As  there  are  facts  — evidentiary  facts  — 
by  the  force  of  which,  a fact,  considered  in 
the  character  of  a principal  fact,  is  probabi- 
lized,— so  it  will  generally  happen  that  there 
are  others  by  which  the  same  fact  may  be 
disprobabilized: — the  existence  of  it  rendered 
more  or  less  improbable. 

When  a principal  fact  is  thus  probabilized, 
it  is  by  the  probative  force  of  the  evidentiary 
fact;  hy  the  strength  of  the  inference  by 
which,  the  existence  of  the  evidentiary  fact 
being  affirmed,  the  existence  of  the  principal 
fact  is  inferred.  A fact  being,  in  the  character 
of  an  evidentiary  fact,  deposed  to  and  con- 
sidered as  proved,  and  the  principal  fact  in 
question  considered  as  being  thereby,  in  a 
certain  degree,  probabilized, — it  will  often 
happen,  that,  by  the  bare  consideration  of 
some  other  fact,  which  is  not  proved,  nor  so 
much  as  attempted  to  be  proved,  the  prin- 
cipal fact  will  be  considered  as  being,  in  a 
greater  or  less  degree,  disprobabilized.  Why? 
Because,  if  the  existence  of  this  disproba- 
bilizing  fact  be  supposed  (it  being  itself,  in 
the  case  in  question,  not  impossible,)  it  will 
therefore  be  seen  that,  notwithstanding  the 
existence  of  a probabilizing  fact,  the  exist- 
ence of  the  principal  fact  is  not  in  so  high  a 
degree  probable,  as  it  would  be  if  the  exist- 
ence of  the  disprobabilizing  fact  were  im- 
possible. 


dentiary — is  not  alike  narrow.  Persons,  being 
composed  of  matter  as  well  as  spirit,  having  their 
physical  properties  as  well  as  their  psychological 
properties,  belong,  in  virtue  and  to  the  extent  of 
their  physical  properties,  to  the  class  of  things. 
Hence,  real  physical  evidence  may  flow  alike 
from  a personal  as  from  a real  source : personal 
evidence  cannot  flow  from  any  but  a personal 
source. 
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Speaking  vvith  reference  to  the  probabi- 
lizing  fact  in  question,  — any  such  disproba- 
bilizing  fact,  thus  contributing  to  weaken,  to 
render  infirm,  the  probative  force  of  the  pro- 
babilizing  fact,  may  be  termed  an  infirmative 
fact. 

There  are  few,  if  any,  probabilizing  facts, 
in  relation  to  which,  one  or  more  (commonly, 
if  not  constantly,  more  than  one)  infirmative 
facts  would  not,  in  case  of  an  adequately  di- 
ligent scrutiny,  be  found. 

If,  in  one  point  of  view,  it  be  of  import- 
ance that  — in  relation  to  all  facts  which, 
with  reference  to  any  of  those  principal  facts 
on  the  credit  of  which  a man’s  station  in  so- 
ciety is  disposed  of,  are  wont  to  be  considered 
in  the  character  of  probabilizing  facts  — the 
probative  force  should  be  perceived  and  right- 
ly estimated  ; — in  another  point  of  view,  it 
is  a matter  of  correspondent  importance  that 
the  several  facts,  bearing  upon  such  proba- 
bilizing facts  in  the  character  of  infirmative 
facts,  should  also  be  perceived  as  capable  of 
having  place,  and  the  probative  force  of  them 
respectively,  be  rightly  estimated. 

Among  the  facts  which  will  be  brought  to 
view  in  the  character  of  principal  facts,  is 
delinquency.  Among  the  facts  w'hich  will  be 
brought  to  view  in  the  character  of  eviden- 
tiary facts,  are  various  facts,  the  nature  of 
which  (supposing  them  proved)  is  to  operate, 
with  relation  to  any  principal  fact  of  that  de- 
scription, in  the  character  of  circumstantial 
evidence.  Among  the  facts  which  will  be 
brought  to  view  in  the  character  of  infirma- 
tive, and  thereby  of  disprobabilizing,  facts, 
are  various  facts,  the  force  of  which  applies 
itself  to  divers  of  the  facts  just  mentioned  in 
the  character  of  probabilizing  facts,  operating 
in  that  character  with  relation  to  delinquency. 

In  the  instance  of  a fact  of  either  descrip- 
tion, supposing  it  either  unseen,  or  the  proba- 
tive or  disprobative  force  of  it  undervalued, 
the  effect  of  such  oversight  or  error  may  be 
fatal,  with  reference  to  one  or  other  of  the 
direct  ends  of  justice.  If  the  fact  overlooked 
be  a probabilizing  fact,  in  relation  to  delin- 
quency,— a wrongdoer  may  escape  the  bur- 
then of  punishment  or  satisfaction  to  which 
it  was  the  intention  of  the  law  to  subject 
him  : if  it  be,  in  relation  to  any  such  proba- 
bilizing fact,  an  infirmative  fact,  — an  indivi- 
dual who  is  not  a wrongdoer  may  be  subjected 
to  punishment  or  the  burthen  of  satisfaction 
as  if  he  were. 

In  the  case  of  delinquency,  as  in  the  case 
of  a principal  fact  of  any  other  description, 
the  probabilizing  facts  in  question  (he  it 
observed)  are,  by  the  supposition,  not  only- 
brought  to  view,  but  jjrorerf; ' so  that,  in  re- 
gard to  these,  all  that,  for  the  instruction  of 
the  judge,  can  be  done  by  human  industry, 
is  to  give  what  little  instruction  can  be  given 
in  relation  to  their  respective  degrees  of  pro- 
bative force.  But,  of  any  regard  paid  to  any 


of  the  infirmative  facts  that  respectively  apply 
to  these  several  probabilizing  facts,  the  nature 
of  the  case  affords  no  such  certainty : it  is  in 
this  instance,  therefore,  that  the  need  of  in- 
struction is  the  greatest : it  is  by  bringing  to 
view  the  facts  of  this  description,  that,  by 
hands  unclothed  with  authority,  the  greatest 
service  may  be  rendered  to  justice  under  the 
head  of  circumstantial  evidence. 

Overlooked  they  are,  in  many  instances  not 
unapt  to  be.  Accordingly,  in  the  instance  of 
one  of  the  most  illustrious  luminaries  of  Eng- 
lish law,  an  example  will  be  seen,*  in  which, 
for  want  of  due  notice  taken  of  the  infirmative 
facts  that  bore  upon  the  case,  delinquency  of 
the  deepest  dye  (viz.  murder)  was  considered 
as  certain,  in  circumstances  in  which,  regard 
being  paid  to  those  infirmative  facts,  it  will 
perhaps,  to  a discerning  eye,  appear  not  more 
probable  than  innocence  ; at  any  rate,  not  to 
a sufficient  degree  probable,  to  afford  a just 
ground  for  a judgment  of  conviction.*|- 

To  exhibit  every  fact  capable  of  being  con- 
sidered in  the  character  of  a principal  fact, 
together  with  every  fact  capable  of  being, 
with  reference  to  it,  considered  in  the  cha- 
racter of  an  evidentiary  (i.  e.  either  a proba- 
bilizing or  a disprobabilizing)  fact,  — and, 
moreover,  every  fact  capable  of  being  con- 
sidered (vvith  reference  to  such  evidentiary 
fact)  in  the  character  of  an  infirmative  fact, 
— would  be  to  exhaust  the  stores,  not  only 
of  jurisprudence,  but  of  everything  else  that 
has  ever  borne  the  name  of  science. 

For  the  purpose  of  the  present  occasion,  a 
selection  must  therefore  necessarily  be  made, 
and  this  even  among  the  cases  liable  to  call 
for  decision  at  the  hands  of  judicature:  for, 
in  one  way  or  other,  to  whatever  branch  of 
science  it  belongs,  there  is  scarce  an  imagin- 
able fact  to  which  it  may  not  happen  to  be 


* Vide  infra.  Chap.  XVI.  § 2. 

•h  In  speaking  of  evidentiary  facts  as  having 
the  effect  of  probabilizing  the  correspondent  prin- 
cipal facts,  some  notice  cannot  but  be  taken  of 
the  opposite  effect,  dispi-obabilization. ^ But, 
owing  to  the  structure  of  language,  in  virtue  of 
which,  by  so  simple  an  expedient  as  the  addition 
of  a short  particle  (a  particle  expre.ssive  of  nega- 
tion,) the  same  expression  may  throughout  be 
employed  to  designate  facts  and  other  objects  of 
a directly  opposite  nature,  — there  will  be  little 
need  for  considering  the  probative  force  (the  dis- 
probative force  it  will  here  be  to  be  held) in  this 
latter  point  of  view.  To  probabilize  any  given 
fact  will  be  the  same  thing  as  to  disprobabilize 
its  opposite : to  probabilize  delinquency  will  be 
to  disprobabilize  innocence  ; to  probabilize  inno- 
cence will  be  to  disprobabilize  guilt. 

But  according  as,  in  either  instance  (in  the  in- 
stance either  of  the  principal  fact  or  the  eviden- 
tiary fact,)  the  fact,  to  the  designation  of  vvhich 
the  expression  in  question  is  applied,  is  of  the 
positive  cast  or  the  negative  cast  (expressive  ot 
motion,  or  not,)  such  a word  as  the  word  proba- 
bilize, or  such  a one  as  the  word  disprobabtltze, 
will  be  the  most  directly  and  properly  adapted 
to  the  nature  of  the  case. 
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an  object  of  research,  for  the  purpose  of  a 
decision  sought  at  the  hands  of  judicature. 
Patents,  by  which  temporary  monopolies  are 
granted  for  the  encouragement  of  inventions, 
sudice  of  themselves  to  subject  to  the  doim- 
nion  of  judicature  almost  tbe  whole  practical 
department  of  the  field  of  physical  science  ; 
wayeTs  have  power  to  subject  to  the  cogni- 
zance of  the  same  authority  every  proveable 
fact  without  distinction.  By  a wager  con- 
cerning tlie  existence  of  phlogiston,  the  whole 
field  of  chemistry  might  have  been  laid  at  the 
feet  of  the  judge. 

In  the  selection  here  made,  the  object  has 
been,  to  take  such  examples  as,  by  the  fre- 
quency of  their  occurrence,  and  the  extent 
of  the  ground  which  they  cover  in  the  field 
of  law,  promise  to  be  in  a more  particular 
degree  serviceable  towards  the  prevention  of 
the  erroneous  conclusions  to  which  the  func- 
tion of  judication  (so  far  as  concerns  the 
question  of  fact)  is  exposed. 

Here  follow  examples  of  facts,  which,  in 
the  character  of  principal  facts  (facts  on  the 
belief  of  which  judicial  decision  depends)  are 
susceptible  of  being  probabilized  or  disproba- 
bilized  by  correspondent  evidentiary  facts  or 
groups  of  evidentiary  facts,  constituting  so 
many  articles  of  circumstantial  evidence,  such 
as  are  in  use  to  be  deposed  to,  and  considered 
as  proved,  in  a course  of  judicial  investiga- 
tion. 

I.  Principal  facts  considered  as  probabi- 
lized;— 

1.  Delinquency  in  general ; viz.  any  act  by 
which  the  ordinances  or  supposed  ordinances 
of  the  law  (i.  e.  of  tbe  supreme  power  in  a 
state)  are  transgressed.  An  enumeration  of 
the  several  facts  capable  of  serving,  in  the 
character  of  evidentiary  facts,  to  piobabilize 
a principal  fact  coming  under  this  description 
(viz.  the  description  of  delinquency,')  will  be 
given  in  the  sequel  of  this  Book.* 


On  contemplating  the  field  of  circumstantial 
evidence,  an  ob.servation  that  will  naturally  pre- 
sent itself  is,  that  it  is  to  the  penal  branch  of  law 
that  the  topics  ap))ly,  much  more  than  to  the 
non-penal  branch.  The  reason  is,  that,  for  the 
most  part,  they  consist  in  certain  modifications 
of  human  conduct  on  the  part  of  the  supposed 
agent,  and  that  those  modifications  have  their  ori- 
gin in  one  common  circumstance — consciousness 
of  delinquency  ; or  rather  (to  use  an  expression 
at  once  more  correct  as  well  as  more  extensive) 
apprehension  of  punishment.  I say  more  correct ; 
for,  though  apprehen.sion  of  punishment  may, 
without  danger  of  error,  be  regarded  as  a neces- 
sary consequence  of  consciousness  of  delinquency, 
that  consciousness  cannot,  without  danger  of 
error,  be  regarded  as  a circumstance  necessarily 

precedent  to  apjweliension  of  punishment: a 

proposition  in  itself  obvious  enough,  but  which 
IS  at  the  same  time  but  too  apt  to  be  overlooked, 
and  which  will  therefore  be,  on  several  occasions, 
exemplified  as  we  advance. 

Not  but  that,  in  a case  not  penal,  these  symp- 
toms of  alarm  will  nmst  of  them  be  found  not 


2.  Intention  of  performing  any  individual 
act  belonging  to  a modification  of  delin- 
quency, i.  e.  to  a species  of  acts  forbidden  by 
law;  and  thence  (when  the  fact  so  intended 
to  have  place  has  taken  place,)  the  existence 
of  such  physical  acts,  as,  on  the  part  of  the 


altogether  inapplicable ; inasmuch  as  the  loss  of 
the  cause  (whatever  he  the  nature  of  the  cause, 
and  on  whichsoever  of  the  two  opjwsite  sides  of 
the  cause  it  takes  place,  the  defendant’s  or  the 
plaintiff  ’s)  is  in  its  nature  a result  of  an  unplea- 
sant kind,  and,  as  such,  is  the  natural  object 
of  an  apprehension  similar  (howsoever  far  from 
equal  in  degree)  to  that  which  has  the  fear  of 
jHinishment  for  its  cause. 

When,  by  the  vision  of  the  terrific  hand  of 
law,  the  emotion  of  fear  is  generated  in  the  hu- 
man breast,  what  is  the  specific  source  and  cause 
of  that  emotion  ? Not  the  word  penal ; not  the 
difference  between  that  and  non-penal ; not  the 
name  of  punishment ; but  the  quantum  of  mis- 
chief or  inconvenience  apprehended  as  about  to 
flow  from  this  terrific  source  ; under  whatsoever 
name  the  infliction  may  stand  designated. 

In  some  of  the  highest  degrees  of  the  scale, 
the  distinction  between  penal  cases  and  cases  not 
penal  is  substantial  and  effective.  M’hat  then  are 
those  highest  degrees  ? All  those  in  which  (with 
relation  to  the  individual  in  question,  and  his 
idiosyncratical  sensibility)  the  quantum  of  afflic- 
tion would  be  superior  to  the  utmost  that  could 
result  from  the  total  loss  of  all  his  property — pro- 
perty in  expectancy  included  or  not  included,  as 
the  case  may  be.  Of  the  scale  of  legal  suffering 
there  is  accordingly  a certain  part  which  is  the 
peculiar  production  of  the  penal  branch  of  law. 
It  is  the  portion  above  delineated.  Below  the 
mark  at  which  that  superior  part  of  the  scale 
ends,  is  the  common  domain  of  both  branches. 
For  a cause  which  imports  no  stain  on  reputation, 
I am  adjudged  to  pay  five  shillings  : what  mat- 
ters it  to  me  whether  the  cause  is  called  a penal 
or  a non-penal  one?  — whether  it  be  under  the 
name  of  a penalty,  or  of  damages,  or  by  loss  of 
a matter  in  dispute  to  that  amount  ? 

Within  the  compass  of  the  ground  which  (as 
above)  belongs  in  common  to  both  branches, 
penal  and  non-penal,  of  the  law,  whatever  dis- 
tinctions have  been  made,  whether  on  the  occa- 
sion of  the  rules  of  evidence,  or  (&  any  other 
occasion,  are  thus  evidentljr  groundlass:  and — so 
far  as  they  are  employed  and  relied  on  in  practice 
— confusion  and  error  (confusion  in  conception, 
error  in  practice)  are  the  necessary  consequences. 

The  decisions  of  the  legislator— of  the  friend 

of  mankind  holding  the  sceptre  of  legislation 

are  grounded  on  human  feelings,  regardless  of 
everything  else.  The  decisions  of  the  man  of 
law,  regardless  of  human  feelings,  taking  the 
habits  and  interests  and  language  of  his  profes- 
sion for  the  standard  of'  right  and  wrong,  are 
grounded  on  words  and  phrases. 

From  the  above  considerations,  many  of  the 
facts  which  will  in  the  sequel  be  brought  to  view 
in  the  character  of  facts  evidentiary  of  delin- 
quency (with  their  respective  trains  of  infirma- 
tive  facts,)  may  be  seen  to  apply  not  to  penal 
cases  alone,  but  moreover  to  non-penal  cases: 
and,  in  both  sorts  of  cases,  not  to  the  station  of 
defendant  only,  but  moreover  to  that  of  deman- 
dant ; at  least,  in  so  far  as  a demandant  has  any 
personal  suffering  to  apprehend  from  the  decision 
if  pronounced  in  favour  of  the  other  side. 


Ch.  II.]  , CIRCUMSTANTIAL  — 

person  in  question,  were  necessary  to  cause 
it  to  have  place. 

For  the  correspondent  evidentiary  facts, 
see  Chap.  IV.  of  this  Book. 

3.  Unauthenticity  or  unfairness  (on  one  or 
both  sides,)  in  the  instance  of  a written  in- 
strument expressive  of  agreement  or  convey- 
ance. 

Correspondent  evidentiary  fact,  non-obser- 
vance of  formalities ; viz.  of  the  formalities 
the  observance  of  which  has  been  made  by 
the  law  a condition  to  its  binding  force. 

By  the  laws  by  which  these  formalities 
have  been  appointed,  the  evidentiary  fact 
here  in  question  has  in  general  been  consi- 
dered as  conclusive  evidence  of  the  principal 
fact.  Concerning  the  propriety  of  so  peremp- 
tory a conclusion,  see  the  book  on  Preap- 
pointed Evidence,  and  the  book  having  for 
its  subject  the  exclusions  customarily  put  on 
various  modifications  of  evidence. 

4.  Unauthenticity  (total  or  partial)  of  any 
instrument  being,  or  purporting  to  be,  of  an- 
cient date. 

For4,he  circumstances  capable  of  serving 
in  the  character  of  evidentiary  facts  to  j>ro- 
babilize  this  principal  fact,  unauthenticity, — 
or  (which  is  the  same  things  in  other  words,) 
to  disprobabilize  the  authenticity  of  the  in- 
strument,— see  a table  of  evidentiary  facts  of 
this  description,  taken  principally  from  Le 
Clerc's  Ars  Critica* 

, 5.  Posteriora  priorum:  any  supposed  ante- 
cedent acts  in  a number  of  supposed  successive 
acts  (whether  forbidden  by  law  or  not,)  con- 
sidered as  following  one  another  in  a supposed 
naturally  connected  series : for  example,  as 
being,  or  being  supposed  to  be,  conducive  to 
one  and  the  same  end  ; such  as,  in  a lawsuit, 
success,  viz.  on  either  side  of  the  suit. 

Correspondent'evidentiary  facts, — any  acts 
proved  to  have  been  performed,  and  consi- 
dered as  having  been  performed  in  conse- 
quence of  such  supposed  antecedent  acts;  for 
example,  in  pursuit  of  the  same  end. 

See  a table  of  evidentiary  facts  of  this 
description  taken  from  Comyns’s  Digest  of 
English  Law.f 

6.  Priora  posteriorum : any  supposed  con- 
sequent acts  in  a number  of  supposed  succes- 
sive acts,  considered  as  following  one  another 
in  a supposed  naturally  connected  series,  as 
above. 

Correspondent  evidentiary  facts, — any  acts 

• No  such  table  is  to  be  found  in  the  MS. — 

Editor. [The  portion  of  Le  Clerc’s  work 

which  was  made  use  of,  is  evidently  the  2d  sec- 
tion of  Part  III.  “ De  locis  et  scriptis  spuriis  it 
genuinisdignoscendis.”  Ftcfe Ars  Critica,  Lond. 
169B,  vol.  ii.  p.  367.  — Ed-  of  this  Collection.'\ 

•f  This  table,  as  well  as  that  which  is  subse- 
quently mentioned,  is  also  wanting. — Editor.  — 
[But  see  the  Addenda  to  Evidence,  Tit.  Test- 
moigne,  Com.  Dig.  Hammond’s  Edit. — Ed.  of 
thU  Collectiotu] 
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proved  to  have  been  performed,  and  consi- 
dered as  having  been  performed  antecedently 
to,  and  with  the  intention  of  their  being  fol- 
lowed  by,  such  supposed  consequent  acts,  as 
being  means  conducive  to  the  same  end.  ’ 

See  a table  of  evidentiary  facts  of  this  de- 
scription, also  from  Comyns. 

II.  Principal  facts  considered  as  disproba- 
bilized: — 

7.  (1.)  Any  supposed  act  of  delinquency; 
any  act  made  penal,  or  though  but  disreput- 
able : especially  if  in  a high  degree. 

The  correspondent  disprobabilizing  eviden- 
tiary facts,  are  situations:  viz.  situations  in 
which  the  supposed  delinquent  is  capable  of 
being  found  placed.  In  the  sequel  of  this 
Book  it  will  be  seen,  what  situations  can  be 
considered  to  operate  as  circumstantial  evi- 
dence  probabiliziny  the  existence  of  delin- 
quency. Now,  whatsoever  situation  exhibits 
the  supposed  delinquent  as  in  a certain  de- 
gree exposed  to  the  danger  of  falling  into  the 
species  of  guilt  in  question,  — by  a situation 
opposite  to  that  seductive  situation  he  will  in 
a proportionable  degree  be  guarded  and  for- 
tified against  that  danger. 

8.  (2.)  Any  supposed  physical  fact  what- 
soever. 

Short  and  general  expression  for  all  sup- 
posed facts,  considered  in  the  character  of 
disprobabilizing  facts  with  relation  to  the 
supposed  fact,  — physical  impossibility  or 
improbability.  These  disprobabilizing  facts 
follow',  in  each  instance,  the  nature  of  the 
supposed  principal  fact.  Any  facts,  considered 
as  aflFording  the  indication  in  question,  being 
supposed  to  be  established,  whether  by  special 
proof  or  by  their  own  supposed  notoriety, — ^ 
there  remains  in  each  instance  for  considera- 
tion the  question,  whether  the  existence  of 
the  supposed  principal  fact  is  incompatible 
with  the  existence  of  the  disprobabilizing 
facts  ? 

The  principal  fact  being  considered  as 
proved  (viz.  by  such  special  testimony  as,  if 
not  opposed  by  counter-evidence,  w'ould  be 
i«£garded  as  sufficient  for  the  proof  of  it;) 
the  decision  will  in  this  case  turn  upon  the 
supposed  preponderance  of  probative  force, 
as  between  spec^l  testimony  (the  testimony 
of  the  vvitness  or  witnesses  by  whom  the  sup- 
posed fact  is  deposed  to,)  and  the  supposed 
general  testimony  by  which  tjiose  facts  which 
are  regai  ded  as  incompatible  with  it  are  con- 
sidered to  be  (as  it  were)  deposed  to : at  any 
rate,  as  established  on  sufficient  grounds. 

Of  the  applications  capable  of  being  made 
of  this  modification  of  circumstantial  evi- 
dence, the  principal  is  that  in  which  the 
extraordinary  interposition  of  supernatural 
power  is  supposed  : as  in  the  case  of  sorcery, 
witchcraft,  and  such  other  operations,  real  or 
supposed,  as  have  been  designated  under  the 
general  name  of  miracles. 
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9.  (3.)  Any  supposed  paychological  fact 
whatsoever;  i.e.  any  supposed  fact,  the  sup- 
posed seat  of  which  is  in  the  mind  of  this  or 
that  individual  human  being. 

Corresponding  disprobabilizing  facts  shortly 
designated  as  above,  psycholoyical  improba- 
bility. ^ 

The  term  impossibility  is  in  this  case  omit- 
ted. The  reason  is,  the  want  of  uniformity 
and  consistency  on  the  part  of  all  psycholo- 
gical facts  as  compared  with  physical  ones. 
Correspondent  and  opposite  to  impossibility, 
is  certainty.  But  the  case  of  insanity  is  of 
itself  sufficient  to  prevent  any  state  of  the 
human  mind  from  being  considered  in  any 
instance  as  certain:  and  of  insanity  there  are 
gradations  innumerable;  many  of  them,  at 
that  end  of  the  scale  which  is  next  to  sanity, 
scarce  distinguishable  from  it. 

The  last-mentioned  species  of  circumstan- 
tial evidence — improbability  or  impossibility 
— has  in  its  nature  something  peculiar.  In 
all  the  other  kinds  of  circumstantial  evidence, 
the  evidentiary  fact  (whatever  it  be — positive 
or  negative)  is  at  any  rate  something  entirely 
distinct  from,  and  independent  of,  the  princi- 
pal fact,  the  fact  to  be  proved.  In  the  case 
of  improbability  or  impossibility,  the  eviden- 
tiary feet  is  not  another  and  a distinct  fact : 
it  is  no  other  than  a property,  or  supposed 
property,  of  the  principal  fact  itself;  to  wit 
(as  will  hereafter  be  seen,)  the  property  of 
being  contrary  to  the  order  of  nature. 

Circumstantial  evidence,  therefore,  may 
with  propriety  be  distinguished  into  that  which 
is  afforded  by  other  facts,  and  that  which  is 
afforded  by  the  nature  of  the  fact  itself  that 
is  to  be  proved. 

For  the  illustration  of  the  first  of  these 

modifications  of  circumstantial  evidence, 

taking  for  the  principal  fact,  delinquency,  con^r 
sidered  in  a general  point  of  view, — I shall 
bring  to  view  the  several  classes  of  probabi- 
lizing  facts  bearing  relation  to  it;  accompa- 
nied with  an  indication  of  such  facts  as  present 
themselves  in  the  character  of  infirmative  facts 
with  relation  to  such  of  the  above-mentioned 
probabilizing  facts  as  are  exhibited  in  a state 
particular  enough  to  be  susceptible  of  any 
such  particular  indications^ 

This  done,  from  the  mass  of  particular  con- 
siderations thus  brought  to  view  I shall  de- 
duce such  considerations  of  a general  nature 
as  promise  to  be  of  use  in  the  way  of  instruc- 
tion, either  to  the  legislator  or  the  judge ; for 
which  purpose,  the  matter  afforded  by  such  of 
the  circumstantial  evidences  as  have  for  their 
principal  fact  delinquency,  will,  it  is  supposed, 
suffice. 

I shall  then  pass  to  the  consideration  of 
that  kind  of  circumstantial  evidence  which  is 
afforded  by  the  nature  of  the  principal  fact 
itself;  viz.  improbability  and  impossibility. 


CHAPTER  III. 

OF  REAL  EVIDENCE,  OR  EVIDENCE  FROM 
THINGS. 

§ 1 . Of  the  nature  and  extent  of  real  evidence. 

By  real  evidence,  I understand  all  evidence 
of  which  .any  object  belonging  to  the  class  of 
things  is  the  source ; persons  also  included,  in 
respect  of  such  properties  as  belong  to  them 
in  common  with  things. 

The  properties  of  things  are  the  subject- 
matter  of  the  different  branches  of  physical 
science.'  A work  having  for  its  subject  any 
such  branch  of  science,  is,  as  to  a great  part 
of  its  contents,  a treatise  on  circumstantial 
evidence.  In  this  point  of  view,  this  compa- 
ratively small  portion  of  our  field  of  inquiry 
is  of  itself  infinit  e. 

On  the  present  occasion,  the  inquiry  is 
limited  to  the  field  of  law.  Even  after  this 
limitation,  however,  there  is  scarce  an  ima- 
ginable distinction  or  observation,  an  indi- 
cation of  which  could,  with  reference  to  the 
subject  of  the  present  work,  be  charged  with 
being  altogether  irrelevant:  for,  in  one  way 
or  other,  and  even  in  each  instance  in  various 
ways,  there  is  not  an  imaginable  fact,  the 
existence  of  which  is  not  capable  of  being 
taken  for  the  subject  of  inquiry  in  a court  of 
judicature.  No  imaginable  fact  (for  example,) 
the  existence  of  which  may  not  (unless  in  case 
of  legal  prohibition  interposed  for  special  rea- 
sons) have  been  taken  for  the  subject  of  a 
wager:  on  which  occasion,  whether  the  wager 
has  been  won  or  no  by  Titius,  may  become  a 
question  to  be  determined  by  a court  of  law. 
Add  to  this,  the  case  of  a premium  offered  for 
an  invention  or  discovery ; the  case  of  a claim 
put  in  to  the  sort  of  temporary  monopoly 
granted  to  inventors  for  the  encouragement 
of  inventions;  and  the  case  of  a question  whe- 
ther a contract,  respecting  the  practice  of  any 
branch  of  art,  or  the  affording  instruction  in 
relation  to  any  branch  of  science,  has  been 
properly  fulfilled.  Of  the  evidence  that  on 
any  of  these  occasions  may  come  to  be  exhi- 
bited, a portion  more  or  less  considerable  (if 
not  the  whole)  will  come  under  the  notion  of 
the  species  of  evidence  already  distinguished 
under  the  appellation  of  scientific  evidence : 
but  it  is  not  the  less  true  that  the  facts  brought 
to  view  on  such  occasions  respectively,  are 
brought  to  view  in  the  character  of  eviden- 
tiary facts,  and  are  included  in  the  field  of 
legal  evidence.  If,  therefore,  the  whole  En- 
cyclopsedia  were  to  be  crowded  into  the  body 
of  this  work,  and  into  this  part  of  it  in  par- 
ticular, there  is  not  a page  of  it,  that  (if  re- 
levant with  reference  to  the  particular  branch 
of  art  or  science  of  which  it  undertook  to 
treat)  would,  strictly  speaking,  be  irrelevant 
— could  be  justly  chargeable  with  being  alto- 
gether irrelevant — with  reference  to  the  sub- 
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ject  of  this  work.  But,  as  the  duration  of 
human  life,  as  well  as  human  powers  (psycho- 
logical and  physical,)  has  its  limits;  it  be- 
comes matter  not  only  of  convenience  but  of 
necessity,  to  mark  oflF  and  abandon  to  the 
labours  of  their  respective  professional  and 
other  appropriate  cultivators,  these  several 
distinguished  and  pre-eminent  portions  of  the 
field  of  evidence. 

Even  in  the  more  limited  field  opened  by 
the  penal  branch  of  law,  — a prodigiously  am- 
ple and  diversified  demand,  a demand  scarce 
susceptible  of  limitation,  will  be  seen  to  pre- 
sent itself.  Cases  of  homicide  and  personal 
injury  (not  to  mention  at  present  a great 
variety  of  other  cases,)  are  sufficient  of  them- 
selves to  draw  deep  upon  the  stores  of  medi- 
cal science : cases  of  monetary  forgery  upon 
the  metallurgic  branch  of  chemistry:  cases 
of  scriptural  forgery,  upon  the  arts  of  the 
engraver,  the  paper-maker,  the  letter-foun- 
der, the  ink-maker,  and  (through  one  or  other 
channel)  upon  the  stores  of  chemistry. 

Of  all  modifications  of  real  evidence,  the 
human  body  is  that  source  which  will  serve 
best  for  exemplification : the  matter  afforded 
by  it  being  at  the  same  time  of  the  most  in- 
teresting nature,  susceptible  of  the  greatest 
variety,  and  capable  of  being  brought  to  view 
in  the  smallest  compass,  proportionally  to 
the  importance  of  the  instruction  conveyed 
by  it.  The  following  table  is  a translation, 
nearly  literal,  of  the  heads  offered  in  Blink’s 
JElementa  Medicince  et  Chirunjicce  Forensis, 
Vienna,  1781.  A few  articles  are  omitted; 
some  as  not  being  applicable  to  the  present 
design;  others  as  referring  to  vulgar  errors, 
which,  at  this  time  of  day,  no  longer  threaten 
to  be  productive  of  errors  in  judicature.* 
Questions  belonging  to  the  cognizance  of 
criminal  tribunals : — 

' I.  Signs  of  homicide,  by 

1.  Wounds. 

2.  Contusion. 

3.  Hanging. 

4.  Drowning. 

5.  Suffocation. 

6.  Poison. 

7.  Unskilful  practice  (medical  or  chi- 

rurgical.) 

8.  Suicide. 

II.  Signs  of  infanticide,  by 

1.  Wounds. 

2.  Contusion. 


• In  this  table,  the  several  articles  consist  of 
so  many  species  of  principal  facts,  facts  supposed 
to.  be  evidenced.  The  corresponding  lists  of  evi- 
dentiary facts,  expressed  here  by  the  word  signs, 
are  exhibited  in  the  corresponding  divisions  of 
the  book.  To  have  transcribed  them  would  have 
been  to  transcribe  the  whole  work,  consisting  of 
184  pages.  Specimens,  however,  have  been  ex- 
hibited, in  the  case  of  homicide  in  general,  and 
of  infanticide  in  particular. 


3.  Suffocation. 

4.  Starving. 

5.  Cold. 

6.  Heat. 

7.  Drowning. 

8.  Omission  to  tie  the  navel-string. 

9.  Omission  to  administer  medical  re- 

medies against  debility. 

10.  Aoortion  purposely  procured. 

III.  Signs  indicative  of  ability  or  inability 
to  endure  divers  corporal  inflictions,  for  the 
purpose  of  punishment  or  compulsion. 

IV.  Grounds  of  exemption  from  punish- 
ment on  the  score  of  infirmity  (bodily  or 
mental)  existing  at  the  time  of  the  act  of  de- 
linquency. 

Questions  belonging  to  the  cognizance  of 
civil  tribunals: — . 

1.  Signs  disproving  alleged  paternity. 

2.  Signs  disproving  alleged  maternity. 

3.  Signs  of  a child’s  being  born  alive. 

4.  Signs  of  a child’s  being  born  dead. 

5.  Signs  of  a child’s  being  born  at  full 

time. 

6.  Signs  of  prematurity  of  birth  to  a de- 

gree not  inconsistent  with  continu- 
ance of  life. 

7.  Signs  of  prematurity  of  birth  to  a de- 

gree inconsistent  with  ditto. 

8.  Signs  of  birth  at  a period  so  late  as  to  be 

incompatible  with  alleged  paternity. 

9.  Signs  of  a supposititious  child. 

10.  Signs  of  a child  conceived  in  the  way 

of  superfeetation, 

1 1 . Signs  of  the  first  born  among  twins,  &c. 

12.  Signs  of  fictitious  pregnancy. 

13.  Signs  of  concealed  pregnancy, 

14.  Signs  of  real  parturition. 

15.  Signs  of  fictitious  parturition. 

16.  Signs  of  defloration. 

17.  Signs  of  rape. 

18. / Signs  of  particular  ages. 

19.  Signs  of  divers  fictitious  diseases. 

20.  Signs  of  divers  concealed  diseases. 

21.  Signs  of  false  imputation  of  disease,  in 

divers  instances. 

Questions  belonging  to  the  cognizance  of 
ecclesiastical  tribunals : — 

1.  Signs  of  barrenness  in  females. 

2.  Signs  of  impotence  in  males. 

3.  Signs  of  monstrosity. 

4.  Signs  of  doubtfulness  in  regard  to  sex. 
For  the  reasons  already  stated,  the  inquiry 

is  in  the  present  instance  limited  to  the  penal 
branch  of  law.  The  fact  sought,  and  con- 
cerning which  on  each  occasion  the  question 
is,  whether  it  be  evidenced  or  no,  is  delin- 
quency : the  evidentiary  facts  are  any  and 
every  fact,  considered  as  capable  of  operating 
in  that  character  with  reference  to  the  fact 
sought. 

Division  of  things,  considered  us  soinces 
of  real  evidence:  the  source  of  the  division 
being  the  nature  of  the  relation  they  respec- 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  V 


tively  bear  to  the  fact  of  delinquency,  consi- 
dered as  the  fact  indicated. 

I.  Subject-matter  of  the  offence  itself  — 
1.  The  person  killed  or  hurt.  2.  The  thing 
stolen  or  otherwise  taken  in  the  way  of  de- 
predation, or  damaged,  or  destroyed.  3.  The 
iiistrumeiit  of  contract  fraudulently  utteied 
or  fabricated.  4.  The  genuine  money  dimi- 
nished : the  counterfeit  money  fabricated. 

ir.  Fruits  of  the  offence.  — In  the  case  of 
depredation  above  mentioned,  it  is  the  goods 
taken  in  the  way  of  depredation  which  con- 
stitute the  immediate  fruits  of  the  offence: 
in  the  case  of  forgery  of  written  instruments, 
and  monetary  fai)rication,  it  is  the  profit, 
in  whatsoever  shape  obtained : in  the  case 
of  suhduction  by  monetary  forgery,  it  is  the 
quantity  of  valuable  matter  subducted. 

III.  Instruments  of  the  offence Exam- 

ples:— 1.  In  the  case  of  homicide  or  other 
bodily  injury, — the  pistol,  sword,  club,  knife, 
or  other  weapon  : in  case  of  poisoning,  — the 
poison.  2.  In  case  of  depredation  by  house- 
breaking,— the  picklock  keys,  the  crow  or 
chisel,  the  ladder.  3.  In  case  of  incendiarism, 

— the  combustibles.  4.  In  case  of  forgery, — 
the  engraved  plates,  the  instruments  for  the 
fabrication  of  the  appropriate  papers.  5.  In 
case  of  monetary  forgery,  — the  coining  tools. 

IV.  Materials  of  the  subject-matter  of  the 
offence,  or  of  the  instruments  of  the  offence; 
when  they  happen  to  have  anything  appro- 
priate in  their  nature,  exclusively  or  pecu- 
liarly fitting  them  for  being  converted  into 
instruments  of  the  offence. — Examples;  — 
1.  Silver  or  gold,  in  plates,  or  other  suspicious 
forms,  where  coining  is  the  offence  in  ques- 
tion. 2.  Laurel  leaves  for  distillation,  where 
poisoning  is  the  fact  in  question.  3.  Drugs 
calculated  for  the  purpose  of  adulteration, 
found  in  large  quantities  in  the  possession  of 
a dealer  in  the  article  which  such  drugs  are 
capable  of  being  employed  to  adulterate 

V.  Receptacles  inclosing  or  having  inclosed 
(^'as  above)  — 1.  The  subject-matter;  2.  the 
fruits ; or  3.  the  instruments,  of  the  offence. 

— Example : — 1.  The  clothing  of  the  person 
killed  or  hurt;  2.  the  house,  ship,  room, 
closet,  stable,  waggon,  chest  of  drawers, 
package,  case,  in  which  the  goods  stolen, 
damaged,  or  destroyed,  or  the  instruments  or 
materials  of  the  offence,  were  contained. 

VI.  Circumjacent  (detached)  bodies.  Bo- 
dies circumjacent  (though  detached,)  with 
reference  to  any  of  the  objects  above  enu- 
merated.— Examples:  — The  floor  on  which 
the  person  killed  or  wounded  was  standing; 
the  chair  on  wliich  he  was  sitting;  the  bed 
on  which  he  was  lying;  the  pathway  spotted 
by  his  blood. 

It  is  in  virtue  of  some  peculiarity  in  their 
condition,  that  the  things  in  question  are 
qualified  to  become  sources  of  real  evidence; 
evidentiary  facts,  with  reference  to  the  mo- 


dification of  delinquency  in  question  — the 
fact  indicated. 

This  condition  may  to  the  purpose  in 
question  be  distinguished  into  relative  and 
absolute : relative,  bearing  to  the  person  in 
question  any  such  relation  as  has  the  effect 
of  indicating  him  in  the  character  of  the  de- 
linquent; absolute,  indicating  (without  any 
indication  of  the  person)  the  existence  of  the 
obno.xious  event  (the  death,  the  damage  to 
property  by  fire  or  other  cause,)  coupled  or 
not  with  the  indication  of  its  being  referable 
to  human  delinquency  as  its  cause. 

Physical  real  evidence  (whether  issuing 
from  a real  or  from  a personal  source)  re- 
quires to  be  distinguished  into  immediate, 
and  reported.  I call  it  immediate,  in  the  case 
where  the  thing  which  is  the  source  of  the 
evidence  is  made  present  to  the  senses  of  the 
judge  himself.  I call  it  reported,  in  the  case 
where  it  is  not  made  present  to  the  senses  of 
the  judge  himself,  — but  the  st»te  of  it  in 
respect  of  the  evidence,  the  evidentiary  facts, 
said  to  be  afforded  by  it,  is  presented  to  the 
judge  no  otherwise  than  by  the  report  made  of 
it  by  a person,  by  whom  (in  the  character  of  a 
percipient  witness)  the  state  and  condition  of 
it  in  respect  of  the  evidentiary  facts  in  ques- 
tion is  reported  by  him  to  have  been  observed. 

In  the  case  of  immediate  real  evidence  (as 
above  described,)  the  evidence  is  of  the  cir- 
cumstantial kind  purely:  it  is  a case  of  purely 
real,  purely  circumstantial  evidence.  In  the 
case  of  reported  evidence,  it  is  of  a compound 
or  mixed  kind,  composed  of  supposed  real 
evidence  exhibited  through  the  medium  of 
personal ; ofcircumstantial,  exhibited  through 
the  medium  of  direct,  evidence.  To  the  re- 
porting w itness  indeed,  if  his  report  be  true, 
it  was  so  much  immediate,  so  much  pure  real 
evidence:  but  to  the  judge  it  is  but  reported 
real  evidence. 

The  distinction  is  far  from  being  a purely 
speculative  one : practice  requires  to  be  di- 
rected by  it.  Reported  real  evidence  is  ana- 
logous to  hearsay  evidence,  and  labours  more 
or  less  under  the  infirmities  which  attach  to 
that  modification  of  personal  evidence,  com- 
pounded of  circumstantial  evidence  and  di- 
rect,— of  real  evidence,  and  ordinary  personal 
evidence  (evidence  given  in  the  way  of  dis- 
course :)  it  unites  the  infirmities  of  both. 
The  lights  afforded,  or  said  to  have  been  af- 
forded, by  the  real  evidence,  are  liable  to  be 
weakened  in  intensity,  and  altered  in  colour, 
by  the  medium  through  which  it  is  trans- 
mitted ; a topic  which  will  come  to  be  con- 
sidered in  the  Book  which  treats  of  makeshift 
evidence. 

From  this  infirmity  results  an  obvious  prac- 
tical rule — viz.  not  to  receive  real  evidence 
in  the  form  of  reported  real  evidence,  when, 
without  preponderant  inconvenience,  it  can 
be  had  in  the  form  of  immediate  real  evi- 
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deuce : a rule  exactly  analogous  to  that  which 
is  alike  obvious  in  the  case  of  the  analogous 
species  of  evidence  called  hearsay  evidence. 
But  of  this  elsewhere. 

§ 2.  hifirm.  Hve  facts  applicable  to  real 
evidence. 

The  evidentiary  (t.  e.  the  criminative  or  in- 
culpative)  facts  belonging  to  this  class  being 
in  so  prodigious  a degree  multifarious, — in  a 
correspondent  degree  multifarious  must  be 
the  facts  that  apply  to  them  respectively  in 
the  character  of  infirmative  facts. 

Yet,  except  in  so  far  as  the  connexion  be- 
tween the  principal  fact  and  the  evidentiary 
fact  is  wecessary,  there  is  not  one  such  evi- 
dentiary fact  but  must  have  its  correspondent 
infirmative  facts,  by  the  possibility  of  which 
its  probative  force  is  diminished. 

Not  that  facts  are  altogether  wanting,  which 
(the  evidentiary  facts  being  by  the  nature  of 
the  principal  fact  so  many  criminative  or  in- 
culpative  facts)  are  applicable  in  common  to 
all  evidentiary  facts  belonging  to  the  class  of 
real  evidence. 

Of  the  infirmative  facts  of  this  description, 
five  examples  may  be  designated  as  follows, 
viz 

1.  Accident.  The  appearance  unquestion- 
able, but  not  having  for  its  cause  any  agency 
of  the  supposed  delinquent,  directed  to  the 
production  of  the  forbidden  result  in  ques- 
tion; being  produced  either  by  causes  purely 
physiral,  or  (if  with  the  intervention  of  any 
human  agent  acting  in  pursuit  of  any  end) 
produced  either  by  some  other  person,  or  by 
himself  in  pursuit  of  some  unforbidden  end. 

2.  Self-exculpative  forgery  in  relation  to 
real  evidence  (viz.  the  evidence  composed  of 
the  'appearances  in  question,)  committed  by 
some  other  person,  guilty  either  in  respect  of 
the  offence  in  question  or  some  other  offence. 
See,  further  on.  Forgery  in  relation  to  Real 
Evidence. 

3.  Like  forgery  committed  by  some  other 
person,  who-r- though  not  guilty  in  respect  of 
the  offence  indicated  by  the  real  evidence  in 
question  in  its  genuine  state — yet,  under  the 
apprehension  of  the  indications  it  affords  to 
his  prejudice,  alters  the  appearance  in  ques- 
tion, with  a view  to  the  doing  avvay  of  those 
-indications.* 

* • In  a tale  of  tile  Arabian  Nights’  Entertain, 
ments  (the  liittle  Hunchback,)  the  body  of  a 
man  who  died  by  accident  linds  its  way  into  the 
house  of  an  innocent  man,  and  from  thence  (un- 
der the  apprehension  inspired  by  the  fear  of  its 
operation  in  the  character  of  real  evidence)  into 
a series  of  other  houses.  Not  many  years  ago, 
the  story  was  introduced  upon  the  English  stage. 
So  many  transfers  (as  above ;)  so  many  exem- 
plifications of  real  evidence  ; so  many  exemplifi- 
cations of  a forgery,  and  at  the  same  time  an  in- 
nocent forgery,  of  real  evidence. 

The  case  of  Caotain  Donnellan,  who  was  hanged 


4.  Like  forgery  committed  by  another  per- 
son, in  the  view  of  subjecting  the  defendant 
to  the  imputation  in  question  for  a malicious 
purpose  ; i.  e.  for  the  purpose  of  causing  him 
to  suffer  (either  at  the  hand  of  the  law  or  in 
the  way  of  reputation)  as  if 'the  offence  in 
question  had  had  him  for  the  author  of  it  or 
a partaker  in  it. 

5.  Like  forgery  committed  in  sport ; i.  e. 
without  any  design  to  subject  the  individual 
in  question  either  to  legal  punishment  or  last- 
ing disrepute,  but  only  to  momentary  alarm.f 

§ 3.  On  the  circumstantial  evidence  of  de- 
linquency, afforded  by  the  possession  of  an 
article  of  criminative  real  evidence. 

Nothing  is  more  familiar  than  the  word 
possession;  nothing  more  variable  and  indis- 
tinct than  the  ideas  which  are  wont  to  be  at- 
tached to  that  word : but,  in  so  far  as  on  any 
occasion  it  is  considered  as  being  applicable 
in  such  sort  that  a thing  considered  as  a source 
of  criminative  real  evidence,  being  such  in  re- 
lation to  the  supposed  deliriqiient  in  question, 
is  considered  as  being  in  his  possession, — in 
so  far  is  the  relation  indicated  by  the  word 
possession  apt  to  be  considered  as  eviden- 
tiary of  delinquency  in  his  instance.  Of  this 
species  of  criminative  circumstantial  evidence, 
possession  of  stolen  goods  affords  the  most 
obvious  and  frequently  exemplified  case. 

Of  possession  of  criminative  evidence,  the 
probative  force  will  be  liable  to  be  varied 
according  to  a distinction  expressible  by  the 
terms  actual  and  antecedent:  actual,  when  at 
the  very  time  in  question,  the  thing  in  ques- 
tion is  supposed  to  be  found  in  possession  of 
the  supposed  delinquent;  antecedent,  when  it 
is  only  supposed  to  have  been  in  his  posses- 
sion at  some  antecedent  point  of  time. 

In  the  latter  case,  its  identity  is  supposed, 
but  is  liable  to  become  the  matter  of  an  ad- 
ditional question  : in  relation  to  which  qhes- 
tion,  this  or  that  supposed  intrinsic  mark  of 
ownership,  designed  or  undesigned,  will  fre- 
quently present  itself  in  the  character  of  an 

for  the  murder  of  Sir  Theodosius  Boughton, 
gave  occasion  to  an  anonymous  treatise  on  the 
subject  of  circumstantial  evidence.  Under  a sys- 
tem of  penal  procedure  distinguished  beyond  all 
others  for  its  favourableness  to  the  defendant, 
instances  (it  thence  appears)  have  been  but  too 
abundant,  in  which  innocence  has  sunk  under 
the  weight  of  fallacious  real  evidence.  In  any 
of  these  instances,  suppose  the  defendant,  thus 
pressed,  endeavouring  to  remove  the  presstire, — 
you  have  so  many  instances  of  forgery,  and  that 
innocent  forgery,  of  real  evidence.  In  the  in- 
stances where  the  undue  and  irreparable  punish- 
ment took  place,  the  fault  (let  it  be  observed) 
lay  not  so  much,  if  at  all,  in  the  system  of  pro- 
cedure, as  in  the  substantive  branch : i”. 
making  use  of  a species  of  punishment,  which, 
were  it  only  because  the  mischief  of  it  is  irrepa- 
rable, would  be  unfit  for  use.  , , . , , 

•f  Example — story  of  Joseph  and  his  brethren. 


♦ 

RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  V. 


Reticle  of  real  evidence,  serving  to  probabilize 
the  supposed  fact  in  question;  viz.  that  the 
thing  which  is  not  now,  was  at  some  ante- 
cedent point  of  time,  in  the  possession  of  the 
supposed  delinquent. 

To  possession  of  criminative  real  evidence, 
in  its  character  of  a fact  evidentiary  of  de- 
linquency, apply,  in  the  character  of  infii  mo- 
tive facts,  those  five  which  we  have  seen 
applying  to  real  evidence  itself  when  consi- 
dered as  criminative. 

Additional  infirrnative  facts  applying  to 
possession  of  criminative  real  evidence,  and 
not  to  the  real  evidence  itself,  are  — 

6.  (1.)  Unconsciousness:  when,  though  the 
situation  of  the  thing  in  question  is  or  has 
been  such  as  to  warrant  its  being  said  to  be 
or  to  have  been  in  the  possession  of  the  sup- 
posed delinquent,  he  himself  has  never  been 
conscious  of  its  being  so : a state  of  things 
that  may  naturally  enough  have  been  brought 
into  e.xistence  by  any  of  the  five  causes  enu- 
merated (as  above)  under  the  head  of  real 
evidence. 

7.  (2.)  Clandestine  introduction.  Subse- 
quently to  the  introduction  of  the  thing  into 
the  place  by  its  introduction  into  which  it  is 
put  into  his  possession,  he  becomes  conscious 
of  its  being  there;  but,  of  the  operation  by 
which  it  was  introduced,  he  had  not,  while 
the  operation  was  going  forward,  any  know- 
ledge. 

8.  (3.)  Forcible  introduction : when  it  was 
with  bis  knowledge  indeed,  but  against  his 
declared  or  known  will,  that  the  thing  in 
question  was  placed  in  that  situation  in  which 
it  is  considered  as  being  in  his  possession : 
as,  if  by  conspiracy  among  three  men  against 
one,  one  lays  hold  of  both  his  hands,  another 
puts  into  his  pocket  a stolen  handkerchief, 
which  the  third,  running  up  during  the  scuffle, 
finjjs  there. 

By  the  circumstance  o(  force,  supposing  it 
proved,  the  criminative  effect  of  possession 
(as  above)  would  be  destroyed  altogether: 
but  what  may  happen  is,  that  the  possession 
shall  have  been  proved,  when  the  force  is  not 
proved. 

9.  (4.)  In  case  of  supposed  antecedent 
possession  (as  above)  — non-identity  of  the 
thing  in  question.  The  man  is  seen  running, 
and,  on  the  path  which  he  has  been  taking,  a 
handkerchief  is  seen  lying,  A handkerchief 
resembling  it  had  been  seen  in  his  hand;  but 
though  similar,  it  was  not  the  same. 

10.  (5.)  Furtherance  of  justice:  receipt  or 
seizure  of  the  thing  in  question,  in  the  view 
of  applying  it  to  its  use  in  the  character  of  a 
source  of  criminative  evidence:  as  in  the  case 
of  an  official  minister  of  justice  so  demeaning 
himself  in  the  execution  of  his  office,  or  an 
individual  volunteering  his  services  to  the 
same  effect. 

Nothing  can  be  more  persuasive  than  the 


circumstance  of  possession  commonly  is,  when 
corroborated  by  other  criminative  circum- 
stances : nothing  more  inconclusive,  suppos- 
ing it  to  stand  alone.  Receptacles  may  be 
contained  one  within  the  other,  as  in  the  case 
of  a nest  of  boxes:  the  jewel  in  a case;  the 
case  in  a box;  the  box  in  a bureau ; the  bu- 
reau in  a closet;  the  closet  in  a room;  the 
room  in  a house ; the  house  in  a field.  Pos- 
session of  the  jewel,  actual  possession,  may 
thus  belong  to  half  a dozen  different  persons 
at  the  same  time:  and  as  to  antecedent  pos- 
session, the  number  of  possible  successive 
possessors  is  manifestly  beyond  all  limit. 

Connected  with  this  subject,  is  the  consi- 
deration of  the  probative  force  of  possession 
of  criminative  written  evidence. 

When  written  evidence  — such  as  (sup- 
posing it  to  have  for  its  author  the  supposed 
delinquent)  would,  in  the  character  of  con- 
fessorial  evidence,  tend  to  induce  a persuasion 
of  his  being  guilty  of  the  offence  in  question 
— is  found  in  his  possession, — the  mere  cir- 
cumstance of  its  being  in  his  possession  will 
of  itself,  if  separated  from  the  circumstances  . 
that  are  so  apt  to  be  connected  with  it,  scarce 
be  capable  of  possessing  criminative  force 
sufficient  to  entitle  it  to  the  denomination  ol 
criminative  evidence.  ' 

If,  indeed,  possessing  with  regard  to  him 
this  criminative  tendency,  and  speaking  in 
his  own  person,  it  appears  upon  the  face  of 
it  to  be  written  with  his  own  hand  (as  in  the 
case  of  a memorandum  written  for  his  own 
use,  or  a letter  written  by  him  and  intended 
to  be  sent  to  the  person  to  whom  it  is  ad- 
dressed, but  not  sent ;)  there  is  no  doubt  that 
— if,  being  spoken,  it  would  have  amounted 
to  self-criminative  (i.  e.  to  confessorial)  evi- 
dence — it  will,  being  written,  amount  to  no 
less.  But,  in  this  case,  its  criminative  force 
depends  altogether  upon  what  it  contributes 
in  the  character  of  confessorial  evidence,  to- 
wards inducing  a persuasion  of  his  having 
been  concerned  in  the  forbidden  act.  From 
the  circumstance  of  its  being  found  in  his 
possession,  it  can  scarce  be  said  to  derive  any 
probative  force  over  and  above  what  it  would 
have  possessed  if  found  anywhere  else:  if, 
for  example,  being  a letter,  it  had  been  sent 
to  the  person  for  whom  it  was  designed,  and 
by  him  produced  in  evidence. 

It  being  still  of  such  a nature  as  (had  it 
for  its  author,  as  above,  the  supposed  delin- 
quent, and  were  itspoken  in  his  person)  would 
operate  against  him  in  the  character  of  con- 
fessorial evidence;  suppose  it  were  to  have 
for  its  author  another  individual,  writing  and 
speaking  of  the  criminal  transaction  in  ques- 
tion, whether  in  the  character  of  an  accom- 
plice or  an  accuser.  With  a^  probative  force 
proportioned  to  the  strength  of  the  indication 
afforded  by  it,  and  to  the  trustworthiness  of 
the  writer,  it  would  operate  in  the  character 
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of  the  weak  and  makeshift  species  of  evi- 
dence which  will  be  brought  to  view  in  the 
next  Book,  under  the  name  of  casually -writ- 
ten or  written  casual  evidence.  But,  from  the 
circumstance  of  its  being  found  in  the  pos- 
session of  the  supposed  delinquent,  it  would 
scarcely  derive  any  probative  force,  over  and 
above  what  it  w'ould  have  possessed,  if,  in  its 
way  to  his  house,  it  had  been  intercepted  — 
(for  example,  at  a post-office.) 

Addressed  to  him  by  word  of  mouth  — or 
even,  although  not  addressed  to  him,  if  spoken 
in  his  presence  — a discourse  of  exactly  the 
same  tenor  might  have  operated  against  him 
with  a considerable  degree  of  probative  force. 
Why?  Because  — when  the  supposed  delin- 
quent and  the  virtual  accuser  were  (at  the 
time  of  uttering  the  virtual  accusation)  in 
presence  of  each  other — not  only  the  motive 
to  contradict  the  accusation  in  case  of  its 
falsity,  but  the  opportunity,  the  opportunity 
for  immediate  contradiction,  exists.  Non- 
contradiction of  criminative  discourse  ope- 
rates therefore  as  evidentiary  of  confession  ; 
though  not  without  standing  exposed  to  the 
debilitative  force  of  various  infirmative  facts. 
But,  where  the  form  of  the  criminative  dis- 
course was  in  writing,  and  the  parties  not 
in  presence  — the  opportunity  of  immediate 
contradiction  not  having  place — the  circum- 
stance of  the  writing’s  being  found  in  the  pos- 
session of  the  individual  so  addressed  by  it, 
scarce  affords,  of  itself,  any  the  slightest  in- 
ference. 

In  the  case  of  real  evidence,  possession 
may  indeed,  and  not  unreasonably,  be  con- 
sidered as  operating  in  the  character  of  a cri- 
minative circumstance.  Why?  Because,  by 
possession  of  things  fit  for  use,  a most  natural 
(though  sometimes  not  an  infallible)  pre- 
sumption is  afforded  of  actual  use  and  own- 
ership: including  under  the  head  of  use,  in 
the  case  of  a mercantile  man,  sale,  as  being  a 
mode  of  using  particularly  adapted  to  his  si- 
tuation in  life. 

But,  as  in  the  case  of  real  evidence  a man’s 
having  possession  of  a thing  of  any  sort  af- 
fords of  itself  scarce  any  presumption  of  his 
having  made  it,  — so,  in  the  case  of  written 
evidence,  mere  possession  of  a manuscript  of 
any  kind,  not  being  in  his  own  handwriting, 
affords  scarce  any  presumption  of  his  having 
been  the  author  of  it.  In  regard  to  writings, 
as  in  regard. to  chairs  and  tables,  possession 
is  good  evidence  of  ownership : but  of  the 
possessor’s  being  the  author  of  the  writings, 
it  is  not  much  better  evidence  than  of  his 
having  made  the  chairs  and  tables. 

True  it  is,  that,  where  the  authorship  has 
for  its  proof  similitude  of  hands  (which  is  a 
sort  of  real  evidence.)  possession  adds  pro- 
bable force  to  it.  Why?  Because,  if  it  be 
extraordinary  that  writing,  bearing  such  a 
degree  of  resemblance  to  that  of  Reus,  should 
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not  be  his,  it  is  still  more  extraordinary  that 
writing  bearing  such  a degree  of  resemblance 
to  that  of  Reus,  and  moreover  found  in  his 
possession,  should  not  be  his. 

Taken  by  itself,  so  weak  is  the  probative, 
the  criminative  force  of  written  evidence 
(understand  all  along  such  written  evidence 
the  tendency  of  which  is  to  fix  the  imputa- 
tion of  the  offence  in  question  on  the  indi- 
vidual in  whose  possession  it  happens  to  be 
found,)  that  it  is  scarce  susceptible  of  being 
rendered  weaker  by  the  consideration  of  any 
facts  operating  in  the  character  of  infirmative 
facts.  But  the  infirmative  facts  capable  of 
applying  to  it  are  of  the  same  nature  as  those 
which  have  been  seen  applying  to  the  case  of 
possession  of  real  evidence  at  large,  when 
considered  in  respect  of  the  criminative  force 
with  which  it  is  capable  of  operating. 

So  far  as  concerns  clandestine  introduction 
(so  it  exceed  not  a certain  magnitude,)  a mass 
of  written  evidence  possesses  a means  pecu- 
liar to  itself  for  being  introduced  into  a man’s 
possession  without  his  consent  or  privity.  It 
may  have  come,  for  example,  by  the  post, 
addressed  to  himself:  it  may  have  come  by 
the  post  addressed  to  some  inmate  of  his,  and 
thus  remain  in  his  possession  for  any  length 
of  time  without  his  knowledge. 

“ On  such  an  occasion”  (naming  it,)  “ my 
dear  friend,  you  failed  in  your  enterprise 
an  enterprise  (describing  it  by  allusion)  of 
theft,  robbery,  murder,  treason:  “ on  such  a 
day,  do  so  and  so,  and  you  will  succeed.”  In 
this  way,  so  far  as  possession  of  criminative 
written  evidence  amounts  to  crimination,  it 
is  in  the  power  of  any  one  man  to  make 
circumstantial  evidence  of  criminality  in  any 
shape,  against  any  other. 

It  has  perhaps  very  seldom  happened  that 
written  evidence,  tending  to  criminate  a man 
in  respect  of  the  crimes  in  question,  has  been 
found  in  his  possession,  but  there  has  been 
good  and  sufficient  reason  for  regarding  him 
as  guilty.  But,  in  these  same  cases,  the  prin- 
cipal reason  has  been  constituted,  not  by  this 
of  possession,  but  by  similitude  of  hands,  or 
by  other  evidence. 

Supposed  facts  that  belong  not  to  this  head 
are  apt  to  be  urged  in  the  character  of  infir- 
mative facts,  for  the  purpose  of  encountering 
the  criminative  circumstantial  evidence  con- 
stituted by  possession  of  written  evidence  of 
the  nature  here  in  question.  Such  are — 

1.  Irrelevancy  of  the  discourse,  either  with 
reference  to  delinquency  in  general,  or  with 
reference  to  the  particular  species  of  delin- 
quency, or  individual  act  of  supposed  delin- 
quency, in  question. 

2.  Unauthenticity  of  the  script  purporting 
to  be  in  the  handwriting  of  the  supposed  de- 
linquent.* 

* See  Book  VII.  Authentication. 
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§ 4.  Of  interrogation,  as  an  instrument  for 

supplying  the  deficiencies  of  real  evidence. 

In  the  character  of  criminative  evidences, 
besides  the  special  and  contingent  infirmities 
to  which  they  are  respectively  liable,  the 
several  mute  evidences  which  compose  the 
subject  of  tliis  chapter  have,  as  such,  several 
infirmities  in  common: — 1.  The  indications 
they  afford  are  particularly  apt  to  be  incorn- 
plete.  By  written  evidence,  to  which  it 
happens  to  be  found  in  the  possession  of  the 
supposed  delinquent,  the  lights  afforded  may 
be  to  any  degree  broken,  imperfect,  incon- 
clusive. 2.  From  the  intrinsic  nature  of  these 
mute  evidences,  by  which  their  criminative 
force  is  exposed  to  the  opposition  of  so  many 
iufirmative  facts,  arises  the  question  — a ques- 
tion that  forces  itself  upon  every  rational 
mind,  — those  several  possible  iufirmative 
facts,  in  the  individual  case  in  question,  have 
they,  or  any  of  them,  actually  had  place  ? 

For  filling  up  tlie  above-mentioned  defi- 
ciencies, for  clearing  up  these  last-mentioned 
doubts,  the  nature  of  things  has  provided  one 
and  the  same  natural  and  naturally  efficacious 
instrument  — interrogation. 

On  this,  as  on  all  other  occasions,  the  way 
to  know  is  to  inquire  : a proposition  that  from 
the  beginning  of  (he  world  to  the  present  day 
Las  never  been  a secret  to  any  human  being, 
unless  it  be  to  English  lawyers.  And  of  whom 
to  inquire  ? Of  whom,  but  of  the  one  person 
in  the  world,  who,  if  the  fact  be  in  existence, 
cannot  fail  to  know  of  it  ? — the  one  person 
in  the  world,  in  comparison  with  whose  evi- 
dence, every  other  imaginable  species  of  evi- 
dence, direct  or  circumstantial  (except  in  so 
far  as  this  naturally  best  evidence  happens, 
by  the  force  of  sinister  motives,  to  be  driven 
into  mendacity,)  is  a miserable  makeshift: 
insomuch  that  if,  on  the  score  of  hardship  to 
the  person  so  interrogated,  there  were  any 
rational  objection  capable  of  applying  to  the 
extraction  of  the  evidence  from  this  most 
direct,  and  (in  case  of  confessorial . esponsion) 
most  trustworthy,  of  all  sources, — it  would 
operate,  and  with  augmented  force,  to  the 
exclusion  of  all  other  evidence. 

The  case  in  which  the  written  evidence  is 
confessorial,  as  compared  with  the  case  in 
which  it  is  extraneous,  here  presents  a dif- 
ference. In  the  case  of  confessorial  written 
evidence,  the  author  of  the  writing  and  the 
possessor  of  it  are  but  one  person  : there  is 
not,  therefore,  of  necessity  more  than  one 
person  of  whom  to  inquire  concerning  it.  In 
the  case  of  extraneous  written  evidence,  there 
are  at  least  two  persons : the  person  in  whose 
possession  it  is  supposed  to  be,  and  the  person 
whose  writing  it  is  supposed  to  be.  These 
two  at  the  least:  add  to  whom  (in  the  case 
of  a script  purporting  or  supposed  to  be  a 
transcript,  or  written  from  dictation,)  the  ori- 


ginal writer  or  dictator,  on  the  one  hand  j the 
transcriber  or  amanuensis,  on  the  other. 

Of  these  two  persons,  the  possessor  and 
the  writer  (dismissing,  for  simplicity’s  sake, 
the  accidental  decomposition  of  the  writer 
into  the  original  and  the  derivative  writer-as 
above,)  it  may  happen  to  the  latter  ta  be  no 
longer  forthcoming  in  such  sort  as  to  be  sub- 
ject to  inquiry : death,  imbecility,  or  expa- 
triation, may  have  put  him  out  of  reach.  In 
this  case,  the  imperfect  evidence,  which  to 
false  science  and  blind  prejudice  has  been  the 
object  of  exclusive  choice,  is  left  by  necessity 
in  the  character  of  the  only  receivable,  be-, 
cause  the  only  obtainable,  evidence  from  that 
same  source. 

But,  in  the  case  of  confessorial  evidence, 
where  the  possessor  of  the  evidence  and  the 
writer  are  one  and  the  same  person,  if  he  be 
also  the  defendant,  and  in  that  character 
forthcoming,  this  first  resource,  the  faculty 
of  inquiring,  remains  accessible. 

On  this  same  occasion,  there  remains  in 
both  the  above  cases  yet  another  sort  of  per- 
son, who,  when  the  process  of  inquiry  is  going 
on,  ought  not  to  pass  unheeded.  This  is  the 
person,  whosoever  he  may  be  (in  the  ordinary 
course  of  things,  an  official  person,)  by  whose 
instrumentality  the  papers,  which  it  was  so 
much  the  interest  of  other  persons  to  conceal, 
have  been  brought  under  the  eye  of  justice. 
The  papers  produced  in  the  character  of  cri- 
minative evidence,  whether  confessorial  or 
extraneous,  are  all  genuine.  Be  it  so:  — but 
the  papers  which  thus  are  produced,  are  they 
all  the  papers  that,  in  the  character  of  evi- 
dence in  relation  to  this  same  supposed  de- 
linquency, could  have  been  produced  ? These 
are  criminative  : but  did  the  same  possession, 
or  any  other  within  the  reach  of  the  searchers, 
afford  no  others  that  were  exculpative?  These 
are  questions  which  common  sense,  in  aid  of 
common  probity,  cannot  fail  of  pressing  upon 
the  minds  of  all  parties  concerned ; but  to 
which  the  system  of  English  procedure  affords 
no  adequate  .and  all-comprehensive  means  of 
obtaining  answers. 

In  pursuance  of  one  of  the  most  mischie- 
vous conceits  that  ever  entered  into  a lawyer’s 
head  — one  of  the  most  absurd  if  justice,  one 
of  the  best  imagined  if  injustice,  were  the 
object,  — the  above  sources  of  necessary  ex- 
planation have  in  great  measure  been  cut  off  : 
and  always  to  the  prejudice  of  justice,  on 
whichever  side  of  the  cause  seated. 

By  the  responsive  testimony  of  the  defen- 
dant, the  existence  of  the  criminative  fact 
cannot  be  established,  nor  the  clouds  t!  at 
hung  over  it  be  cleared  up,  because  no 'man 
is  to  be  compelled  to  accuse  himself. 

By  the  responsive  judicial  testimony  of  the 
same  person,  neither  can  the  existence  of  any 
of  the  above-mentioned  infirmative  facts  be 
established,  nor  the  clouds  that  hung  over  it 
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be  cleared  up ; because  no  man  is  to  be  a wit- 
ness in  his  own  cause. 

If  it  were  by  a plaintiff  in  the  cause  that  a 
mass  of  evidences — partly  inculpative,  partly 
infirraative*w'ith  relation  to  the  criminative 
facts,  _or  in  any  other  way  exculpative — were 
discovered  and  made  forthcoming, — he  pro- 
auces-  what  he  pleases,  he  suppresses  what  he 
pleases : master  at  the  same  time  of  an  accu- 
sation and  a defence, — he  produces  the  accu- 
sation, he  suppresses  the  defence.  Why  ? — 
Because  no  man  is,  with  or  against  his  will, 
to  be  a witness  in  his  own  cause. 

Of  these  mischievous  maxims,  the  breach 
is* as  notorious,  and  perhaps  as  extensive, 
a?  the  observance ; but,  broken  as  they  are, 
there  remains  force  in  them  to  do  mischief 
in  deplorable  abundance,  as  well  by  their  ap- 
plication to  this  topic,  as  to  a multitude  of 
others.* 

§ 5.  Forgery  of  real  evidence. 

When  the  appearance  of  things  leads  to 
wrong  conclusions,  the  deceit  will  sometimes 
be  the  pure  work  of  nature,  at  other  times 
the  work  of  human  artifice. 

The  former  case  is  exemplified  but  seldom; 
when  it  is,  its  birth  may,  in  the  language  in 
use  among  naturalists,  be  ascribed  to  the  play 
of  nature. 

The  irrational  animals  maybe  ranked,  and 
to  this  purpose  without  injury,  in  the  class 
of  things.  A case,  which,  whether  real  or 
fictitious,  is  famous  in  the  history  of  French 
jurisprudence,  may  serve  for  illustration  to  an 
English  eye.  There,  as  elsewhere,  magpies 
have  been  remarked  for  a propensity  to  pick 
up  and  hide  not  food  only,  but  other  articles, 
though  of  a nature  not  applicable  by  these 
hoarders  to  any  ascertainable  use.  An  inno- 
cent person  was  accused  of  stealing  from  the 
house  of  a neighbour  several  pieces  of  gold, 
and,  being  convicted,  suffered  an  ignominious 
death.  The  real  thief  was  a magpie,  which, 
without  the  privity  of  its  master,  had  taken 
the  money  at  different  times,  piece  by  piece, 
from  the  too  accessible  hoard  of  a neighbour, 
and  deposited  it  ij»  a place  inaccessible  to  any 
other  than  the  unfortunate  person  who  suf- 
fered as  for  stealing  it. 

'When  the  deceit  is  the  work  of  art  — has 
human  artifice  for  its  cause — it  may  be  ranked 
•wiih  forgery ; the  act  by  which  deceit  is  pro- 
duced, or  endeavoured  to  be  produced,  may 
be  termed /oryery  of  real  evidence. ^ 

• See  Book  IX.  Exclusion ; Part  IV.  Vexa- 
tion; Chap.  Ill,  Self-disserving  Evidence. 

In  some  cases,  this  species  of  fraud  (‘the  de- 
ceptitious  fabrication,  obliteration,  or  alteration, 
of  the  appearances  presented  by  a natural  body) 
constitutes  a substantive  independent  offence  or 

itself forgery  of  which  writing  of  any  kind  is 

the  sulyect- matter  or  the  object — forgery  of  which 
general  money  of  any  sort,  the  general  medium 


In  another,  though  a nearly  related,  point 
of  view,  forgery  of  real  evidence  is  to  real 
evidence  what  subornation  is  to  personal : 
it  is  an  attempt  to  pervert  and  corrupt  the 
nature  of  things,  of  real  objects,  and  thus  force 
them  to  speak  false.  Of  themselves  the  things 
are  silent,  or,  if  they  speak,  speak  to  the  in- 
culpation of  the  defendant : by  the  force  he 
applies,  a thing  that  was  silent  is  made  to 
depose  falsely — a thing  that  was  speaking 
against  him  is  either  made  to  speak  in  his  fa- 
vour, or  at  least  put  to  silence. 

As  well  in  the  case  of  real  evidence  as  in 
the  case  of  written  evidence,  forgery  is  sus- 
ceptible of  one  main  distinction — into  fabri- 
calive  and  obliterative.  The  case  where,  in  the 
employment  of  expedients  of  this  kind,  the 
endeavour  of  the  criminal  is  simply  to  remove 
the  imputation  from  himself,  without  seeking 
to  fasten  it  on  anybody  else,  is  as  common 
as  the  other  case  is  rare.  Whatever  be  the 
crime,  a main  object  of  the  endeavour  of  the 
criminal  is  of  course  to  expunge,  as  effectually 
as  possible,  all  traces  of  the  commission  of  it. 
The  hands,  the  garments  of  the  murderer, 
have  they  received  a stain  from  the  blood  of 
the  deceased  ? The  most  obvious  reflection 
suggests  the  removing  the  stain  from  every- 
thing from  which  it  can  be  removed,  and  the 
destroying  or  hiding  anything  from  which  it 
cannot  be  removed.  To  superinduce  upon 
any  object  an  appearance,  the  tendency  of 
which  shall  be  to  disprove  the  commission  of 
the  crime,  — whether  by  disproving  the  exist- 
ence of  the  criminal  act  or  some  criminative 
circumstance,  or  by  proving  the  existence  of 
some  justificative,  or  extenuative,  or  exemp- 
tive,  circumstance; — an  artifice  of  this  ten- 
dency would  suppose  an  ulterior  degree  of 
refinement,  and  would  come  under  the  de- 
nonnnation  of fabricative  forgery  of  real  evi- 
dence. 

As  it  is  only  through  the  medium  of  physical 
facts  that  psychological  facts  can  be  brought 
to  view,  it  is,  consequently,  through  the  me- 
dium of  physical  facts  alone,  that  a!iy  decep- 
titious  representation  of  psychological  facts 
can  be  conveyed.  Physical  facts  alone,  and 
not  psychological  facts,  are  the  only  one.  of 
the  two  sorts  of  facts  upon  and  in  respect  of 
which  forgery  can,  properly  speaking,  be  com- 
mitted  to  which  the  operations  indicated 

by  the  term  forgery  can  bear  any  direct  and 
immediate  application. 

As  to  physical  facts  ; although,  among  the 
several  modifications  of  which  real  evidence 
of  the  evanescent  \iind  is  susceptible  — evi- 
dence consisting  of  motions,  sounds,  colours, 

of  exchange,  is  the  subject-matter  or  the  object 
of  these  mouificalions  of  the  more  extensive  spe- 
cies of  deception — forgery  in  regard  to  real  evi- 
dence in  general — the  subject-matter  hmi  bve 
already  touched  upon  under  the  head  ot  rre-aj  - 
pointed  Real  Evidence, 
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smells,  tastes,  and  (if  tlie  word  may  be  used) 
touches,  — there  is  not  perhaps  a single  article 
that  has  not,  at  one  time  or  other,  been  taken 
for  the  subject  of  that  sort  of  deceptitious 
operation  which,  applied  to  other  subjects, 
has  received  the  name  of /or^en/;  yet  it  is 
among  the  modifications  of  permanent  real 
evidence  that  we  are  to  look  for  that  modifi- 
'.ation  of  forgery  which  is  most  in  use,  most 
’•eadily  apprehended,  and  most  apt  to  present 
itself  under  that  name. 

The  beautiful  history  of  the  patriarch  Jo- 
seph tvill  afford  us  one  exemplication  of  for- 
gery  respecting  real  evidence.  Preparatory  to 
the  affectionate  forgiveness  he  meditated  to 
extend  to  his  brethren,  his  plan  required  that 
an  alarm  should  be  raised  in  their  guilty  bo- 
soms— an  apprehension  of  being  punished,  not 
indeed  for  the  barbarity  of  which  he  had  for- 
merly been  the  victim,  but  for  a supposed 
offence  of  recent  date,  of  which  they  were 
altogether  innocent.  In  this  view  it  was,  that, 
into  one  of  the  sacks  that  had  been  filled  with 
the  corn  which  they  had  been  buying,  he 
caused  a cup  to  be  introduced,  w'hich,  not 
having  bought  it,  they  had  never  meant  to 
take.  Here  then  we  have  an  example  of  for- 
gery of  real  evidence  of  theft — forgery  of  real 
evidence  of  the  permanent  kind  — forgery  of 
evidence  presented  by  the  permanent  situa- 
tion of  a certain  material  object,  a certain  real 
body,  principal  object  and  subject-matter  of 
the  supposed  theft,  the  imputation  of  w'hich 
it  was  intended  thus  to  fix  upon  them,  though 
for  a time  only,  and  for  a generous  and  friendly 
purpose. 

Another  example  may  be  afforded  by  the 
modern  case  of  Captain  Donnellan.  The  smell 
afforded  by  the  laurel- water,  the  poison  sup- 
posed to  have  been  employed  by  him  as  the 
instrument  of  death, — this  important  pheno- 
menon, susceptible  of  permanence  in  respect 
of  the  substance  itself  and  its  odorous  power, 
evanescent  when  considered  in  respect  of  the 
sensations  of  which,  on  any  given  occasion,  it 
might  have  been  productive, — was,  at  any 
rate  (so  long  as  the  phial  continued  impreg- 
nated with  it,)  a lot  of  real  evidence — a lot  of 
evidence  indicative,  at  once,  of  the  physical 
act  by  which  the  poison  was  applied  to  the 
organs  of  the  patient;  of  the  intention,  the 
murderous  intention,  in  pursuance  of  which 
these  acts  were  performed;  and  of  the  crimi- 
nal  consciousness  with  which  that  intention 
was  accompanied.  Conscious  of  all  these  facts, 
as  well  as  of  the  punishment  annexed  by  law 
to  such  crimes,  Donnellan,  on  observing  how 
the  phial  had  become  the  subject  of  observa- 
tion, took  it  up,  and,  with  the  apparent  view 
of  doing  away  the  instructive  smell,  poured 
water  into  it,  and  rinsed  it  out.  The  forg'ery 
thus  actually  committed  was  of  the  kind  that 
has  been  distinguished  by  the  name  of  obli- 
terative. Suppose  now  that,  instead  of  sim- 


ply clearing  the  phial  of  the  existing  smell,  it 
had  been  his  plan,  for  further  security,  to  su- 
perinduce another — the  smell,  for  instance,  of 
some  highly-scented  medicine,  such  as  would 
have  been  suitable  to  the  patient’s  case, — fa- 
bricative  forgery  would  thus  have  been  added 
to  obliterative. 

In  the  case  where  guilt,  guilt  on  the  part 
of  the  forger,  really  exists,  — the  inculpative 
fact,  of  which  the  act  in  question  operates  as 
evidence,  is  a psychological  fact  — the  exist- 
ence of  culpable  consciousness — consciousness 
that  the  act,  whereby  the  effect  is  intended 
to  be  produced,  is  of  the  number  of  those 
which  stand  proscribed  by  one  at  least  of  the 
two  guardian  sanctions,  the  political  and  the 
moral,  if  not  by  both. 

The  presumption,  thus  afforded  by  this 
species  of  circumstantial  evidence  — the  pre- 
sumption of  correspondent  delinquency  — is 
obviously  a strong  one ; it  is,  however,  far 
from  being  a conclusive  one.  Cases,  sup- 
posable  cases,  are  not  wanting,  in  which 
(supposing  them  realized)  the  failure  of  the 
presumption,  the  erroneousness  of  the  infer- 
ence, will  be  obvious  and  indisputable ; nor 
are  instances  wanting  in  which  these  several 
supposable  cases  have  been  exemplified  in  real 
life. 

I.  Forgery  (exculpative)  in  self-defence 
against  a false  accusation  ; forgery  having  for 
its  object  the  removal  of  appearances  tending 
to  fasten  the  imputation  of  delinquency  upon 
an  individual  really  innocent.  The  party  in 
question  being  innocent,  — suppose  at  the 
same  time  a number  of  natural  appearances 
tending  to  induce  a persuasion  of  his  being 
guilty.  Take  away  the  pre-existing  source 
of  deception,  the  forgery  in  question  is  true 
evidence  of  guilt : add  the  pre-existing  source 
of  deception,  the  forgery  by  which  the  de- 
ception from  this  source  is  endeavoured  to  be 
done  away,  is,  in  the  character  of  evidence  of 
guilt,  fallacious. 

No  system  of  established  procedure  is  yet 
known  that  does  not  afford  instances  — in- 
stances in  greater  numbers  than  an  eye  of  sen- 
sibility can  contemplate  without  concern  and 
apprehension  — where  individuals,  really  in- 
nocent, have  sunk  under  a load  of  imputation 
heaped  upon  toem  by  fallacious  circumstan- 
tial evidenca  Suppose  an  artidve  of  this  de- 
scription, pregnant  with  false  inferences,  — 
an  article  exhibiting  appearances  susceptible 
of  permanence:  — the  dagger  employed  by  a 
murderer,  conveved  into  the  pocket  of  an  in- 
nocent man  ; ine  garment  of  an  mnocent  man 
stained,  by  design  or  accident,  with  blood  from 
the  body  of  a man  who  has  been  murdered. 
Suppose  the  innocent  man  detected  in  his  en- 
deavours to  rid  himself  of  the  dagger,  to  wash 
away  the  blood  : the  dagger,  the  blood,  fal- 
lacious as  they  are,  are,  notwithstanding,  evi- 
dence : these  endeavours,  innocent  as  they  are. 


t 


A 

/ 

f' 

4 

A 

If 

^ ■ 


Ch.  III.]  CIRCUMSTANTIAL— THINGS. 


will  accordingly  be,  in  appearance  at  any  rate, 
and  in  a certain  sense  in  reality,  forgery  of  real 
evidence. 

The  case  of  the  unfortunate  Cal as  affords 
an  exenoplification  of  more  than  one  of  the 
incidents  by  which  the  conclusiveness  of  an 
inculpative  presumption  may  be  proved.  A 
son  of  his  had  received  a violent  death  from 
his  own  hands : the  father  was  brought  to  trial 
on  a charge  of  murdering  the  son.  As  far  as 
the  confusion  of  mind  into  which  he  was 
plunged  permitted,  he  had  obliterated  or 
changed  some  of  the  appearances  about  the 
body  of  the  deceased,  and  other  circumjacent 
bodies : here  was  forgery  of  real  evidence. 
On  his  examination,  he  denied  some  of  the 
facts  by  which  the  non-naturality  of  the  death 
was  indicated : in  this  mode,  as  in  the  former, 
be  concealed  — not  indeed  the  fatal  act  itself, 
the  act  by  which  the  process  of  strangulation 
was  effected  (for  in  that  he  had  neither  part 
nor  privity,)  — but  some  of  the  evidentiary 
facts  by  which  it  was  indicated:  here  was 
clandestinity.  To  what  end  all  these  aber- 
rations from  the  line  of  truth  ? — to  cover 
guilt  ? — No ; for  there  was  none  anywhere. 
The  object  was  to  save  the  reputation  of  his 
departed  child,  and  thereby  the  reputation  of 
the  family,  from  the  ignominy  which,  had  the 
direct  truth  been  known,  would  (he  was  but 
too  well  assured)  be  stamped  upon  it  by  a 
most  mischievous  and  endemial  prejudice.* 

2.  Forgery  (inculpative)  act^  in  sport : 
forgery  committed  in  endeavouring,  for  a spor- 
tive purpose,  to  fasten  upon  an  innocent  per- 
son the  imputation  of  delinquency  in  this  or 
that  shape  for  a time.f 

In  the  story  already  referred  to — the  story 
of  Joseph  and  his  brethren  — we  may  find  an 
exemplification  of  this  case ; though  the  sport 
was  there  not  of  the  mirthful,  but  of  the 
serious  and  moral — not  of  the  comic,  but  of 
the  tragic  kind.  Suppose  the  patriarch, — 
minister  as  he  was  to  an  absolute  king,  — sup- 
pose him,  notwithstanding,  amenable  to  the 
ordinary  dispensations  of  justice : suppose  his 

* Whether^  in  the  case  in  question,  the  seve- 
ral above-distinguished  modifications  of  innocent 
deception  did  actually  take  place,  would  be  a 
scrutiny  foreim  to  the  purpose.  Some,  indis- 
putably ; not  possibly : but  the  inquiry  would 

be  completely  useless,  since,  correct  or  not  cor- 
rect, the  statement  answers,  in  equal  degree,  the 
purpose  of  illustration.  What  is  material  is — 
the  circumstances  in  it  (if  any)  that  are  false,  are, 
in  any  future  case,  just  as  likely  to  be  exemplified 
as  if  they  had  been  true. 

■f  If  the  endeavour  be  a serious  one an  en- 

deavour to  cause  an  innocent  person  to  suffer 
ultimately  as  for  a delinquency,  of  which,  to  the 
knowledge  of  the  forger,  he  is  not  guilty,  — the 
act  directed  by  this  intention,  and  accompanied 
by  this  consciousness,  constitutes  a substantive 
offence,  and  the  presumption  of  delinquency  af- 
forded by  the  forgery  is  by  the  supposition  not 
fallacious. 

Vot.  VII, 


fraternal  and  generous  project  observed,  and 
mistaken  for  a serious  hostile  one : the  ul- 

timate innocence  of  intention  would,  when 
demonstrated,  have  been  sufficient  to  repel 
the  presumption  afforded  by  the  apparent  in- 
dications of  a design  deceptitious  and  injuri- 
ous, and  to  add  to  the  instances  by  which  it 
is  proved  that,  in  the  character  of  inculpative 
evidence,  this,  any  more  than  any  other  spe- 
cies of  evidence,  is  never  entirely  exempt  from 
the  danger  of  proving  fallacious. 

Penal  justice  is  not  the  only  theatre  of  a 
fraud  of  this  complexion : it  is  equally  appli- 
cable to  non-penal  cases.  It  may  have  for  its 
object  the  subjecting  a man  to  punishment, 
or  to  the  burthen  of  making  satisfaction,  when 
undue : it  may  have  for  its  object  the  exempt- 
ing a man  from  punishment  when  due : it  may 
equally  have  for  its  object  the  causing  a man 
to  be  put  into  possession  of  some  right  to 
which  he  has  no  j ust  claim  : it  may  have  for 
its  object  the  exempting  a man  from  some 
obligation,  which,  as  necessary  to  thecollation 
of  a correspondent  right,  some  other  person 
has  a just  claim  to  see  imposed  upon  him. 

The  clandestine  removal  of  a land-mark 
affords  an  example  of  a case  of  forgery  of  real 
evidence,  having  for  its  object  the  acquisition 
of  a proprietary  right.  Considered  in  respect 
of  its  most  obvious  and  most  frequent  motive 
and  efficient  cause,  it  is  a contrivance  for 
stealing  land  ; it  is  a succedaneum  to  the  for- 
gery of  a deed,  designed  to  serve  as  evidence 
of  a title  to  land.  Considered  as  the  act  of  a 
person  to  Avhom  the  loss  would  not  be  pro- 
ductive of  any  profit,  it  would  at  any  rate  be 
a contrivance  for  injuring  a person  in  his  pro- 
perty, by  destroying  his  title  to  land. 

By  the  foregoing  theoretic  views,  a few 
oractical  instructions  are  obviously  suggested. 

The  first  is,  that  it  is  an  office  incumbent 
on  the  legislator,  and,  under  his  authority  and 
guidance,  on  the  judge, — whenever  any  ma- 
terial objects  present  themselves  as  capable 
of  affording  real  evidence  in  the  cause  (be  it 
penal,  be  it  non-penal,)  — to  take  such  mea- 
sures as  may  be  suitable  to  the  nature  of  the 
case,  for  securing  their  continuance  in  that 
state  in  which  they  shall  be  still  exhibitive 
of  the  evidence  which  they  appeared  to  ex- 
hibit at  the  time  of  their  being observed; 
and  to  prevent  them  from  either  passing  of 
themselves,  or  being  purposely  or  accidentally 
brought,  into  any  other  state,  in  which  the 
evidence  exhibited  by  them  might  be  in  dan- 
ger of  proving  fallacious. 

The  attention  bestowed  upon  this  object, 
is,  in  the  French  law,  particularly  conspicu- 
ous : more  so  than  in  the  English.  In  the 
former,  the  judge  has  general  explicit  duties 
presented  to  him,  and  explicit  rules  for  his 
guidance,  with  commensurate  powers.  In 
the  English  law,  no  special  powers  extensive 
enough  to  embrace  the  object  are  possessed 
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by  any  magistrate ; and  in  the  exercise  of  bis 
powers,  so  far  as  they  happen  to  be  adequate, 
he  is  left  to  his  own  unassisted  diseretion, 
without  any  instruetion  for  his  guidance. 

Before  any  suspicion  has  arisen  — before 
any  steps  have  been  taken,  in  the  view  of 
bringing  the  delinquent  to  justice — the  field 
for  this  species  of  forgery  is  open  to  him ; and 
no  provisions  taken  by  the  legislator  can  be 
of  any  use,  the  moment  for  making  application 
of  them  not  being  yet  come.  But  as  soon  as 
suspicion  has  told  her  tale  to  justice,  and  the 
servants  of  justice  have  been  put  upon  the 
search  for  evidence,  then  it  is  that  things  as 
well  as  persons  may  in  this  view  be  fit  objects 
of  their  care. 

2.  Another  subject  for  the  consideration  at 
least  of  the  legislator,  is,  the  putting  (where 
practicable)  this  species  of  forgery,  under  its 
several  applications,  upon  the  same  footing 
in  respect  of  prohibition  and  punishment,  as 
forgery  of  written  evidence,  when  directed  to 
the  same  ends. 

By  the  compilers  of  the  books  of  Romano- 
German  law,  Prussian* * * §  as  well  as  Austrian,! 
rentioval  of  land-marks  constitutes  an  inde- 
pendent species  of  delinquency,  under  a title 
by  itself,  not  referred  to  fraud,  the  crimen 
falsi,  or  any  other  genus.  Under  the  same 
denomination,  mention  had  been  found  to  be 
made  of  it  in  the  original  books  of  ancient 
Roman  law.  J This,  it  is  evident,  is  a case 
of  forgery  of  real  evidence,  in  which  the  ob- 
literative and  the  fabricative  species  are  com- 
bined. In  so  far  as  the  designation  that  had 
been  given  of  the  real  boundary  is  done  away 
by  it,  it  is  obliterative;  in  so  far  as  an  indi- 
cation of  a false  boundary  is  presented,  by 
setting  the  mark  down  again  in  a wrong  place, 
it  is  fabricative. 

In  this  spot,  and  in  this  alone,  the  penal 
law  of  these  two  German  states  has  covered 
a portion,  important  indeed  in  its  nature,  but 
comparatively  minute  in  its  extent,  of  the 
wide  field  of  this  modification  of  forgery. 

Neither  the  English  nor  the  old  French  law 
have  made  so  much  as  this  small  advance  to- 
wards the  comprehension  of  this  fraud.  The 
French,  in  their  adoption  of  the  Roman  law, 
seem  somehow  or  other  to  have  dropt  what 
the  more  faithful  Germans  have  copied. 

In  French  jurisprudence,  however,  instances 
are  not  wanting  of  the  application,  real  as  well 
as  suspected,  of  this  species  of  fraud,  to  the 
most  mischievous  and  flagitious  purposes. 

In  the  case  of  Le  Brun,||  who  died  of  the 
torture  that  had  been  unjustly  inflicted  on  him 
for  his  supposed  participation  in  the  murder  of 
his  mistress,  the  judicial  officers,  when  pos- 
session had  been  taken  of  an  old  key  that  had 

• Boehmer,  § 2,  Cap.  33. 

t Bannizaj  g 464-471, 

X Ileineccli  Elem.  (ad  Pand.)  Pars.  VII. 

§ 149. 

II  Causes  Celcbrcs  (1737),  iii.  323. 
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been  in  his  occupation,  were  charged  by  his 
advocates  with  having  altered  it  into  a mas- 
ter-key, for  the  purpose  of  his  appearing  to 
possess  a facility,  which  in  fact  he  did  not 
possess,  for  the  commission  of  the  crime. 

Under  the  Roman  law,  the  word  stellinn- 
atus  served  as  a head  to  comprise  a hodge- 
podge of  offences,  chiefly  of  the  predatory 
class,  bearing  scarce  any  other  resemblance  to 
each  other.  Out  of  six,  the  third  is  si  quis 
imposturam  faciet  in  necem  alterius  — if  any 
one  shall  have  employed  imposition  in  the 
view  of  depriving  another  of  his  life.  Under 
this  head,  forgery  of  real  evidence  for  that 
particular  purpose  may  probably  have  been 
meant  to  be  comprised. 

A lizard  is  a cunning  animal,  and  a stellio  is 
the  most  cunning  of  all  the  lizards,  as  Pliny, 
the  most  accurate  of  natural  historians,  as- 
sures us.  It  is  upon  the  ground  of  this  anec- 
dote of  natural  history,  that  the  Roman  law- 
yers have  jumbled  together  so  many  other 
offences  which  require  no  contrivance,  under 
the  name  of  stellionatus.  Stellionatus  should, 
by  this  description  of  it,  have  been  synony- 
mous to  fraud,  or  been  used  to  express  exclu- 
sively some  modification  of  fraud. 

CHAPTER  IV. 

OF  PREPARATIONS,  ATTEMPTS,  DECLARA- 
TIONS OF  INTENTION,  AND  THREATS,.  CON- 
SIDERED AS  AFFORDING  EVIDENCE  OF  DE- 
LINQUENCY. 

§ 1.  Probative  force  of  these  circumstances 
considered  in  themselves. 

I.  Preparations;  — viz.  acts  done  in  the  in- 
tention of  giving  birth  to  the  act  considered 
as  the  principal  fact,  the  fact  said  to  be  evi- 
denced. 

The  event  having  actually  taken  place, — 
if  the  acts  considered  as  preparations  with 
regard  to  that  event  were  such  as  properly 
come  under  that  name,  their  probative  force 
with  reference  to  it  is  out  of  dispute,  and 
they  are  assumed  to  be  conclusive. 

Of  acts  of  this  description,  and  those  others 
that  follow  them  under  the  same  more  ex- 
tensive denomination  of  precedential  acts,  it 
may  be  of  use  at  the  outset  to  observe,  that  — 
although  in  point  of  time  the  acts  themselves 
are  essentially  prior  to  the  principal  act  or 
other  fact — it  will  frequently  happen,  that 
the  time  when  they  are  understood  to  be 
such,  the  time  when  their  connexion  with  the 
principal  fact  is  perceived,  arid  even  the  time 
when  they  themselves  come  to  light,  is  of 
later  date.*  That  it  should  be  so  is  the  more 
natural,  inasmuch  as — if  the  design,  being  of 
a criminal  or  in  other  respects  an  obnoxious 
nature,  is  understood  (or  though  it  be  but 
suspected)  — a natural  though  not  a necessary 

* An  example  will  be  seen  further  on,  in 
Donnellan’s  case. 
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result:  is,  that  it  should  be  frustrated  : that 
the  obnoxious  event  should  be  prevented  from 
taking  place. 

It  is  in  the  penal  law  that  acts  of  this  de- 
scription have  been  most  frequently  brought 
to  notice : the  purchasing,  the  collecting,  the 
fashioning,  the  instruments  of  mischief ; the 
repairing  tu  the  spot  destined  to  be  the  scene 
of  it. 

Not  that  the  facts  which  are  apt  to  come 
in  question  in  a non-penal  cause  are  in  their 
nature  by  any  means  destitute  of  this  species 
of  circumstantial  evidence : — 1.  Preparations 
for  the  ceremony  of  interment  have  been 
brought  forward  as  circumstantial  evidence 
of  expected,  though  more  naturally  of  prece- 
dent, death ; most  commonly  to  prove  a death 
which  really  took  place:  rarely,  but  not  with- 
out example,  to  afford  a fallacious  proof  of 
the  death  of  a person  at  that  time  still  in  ex- 
istence.* 2.  Preparations  for  birth  (i.  e.  for 
parturition)  have  been  brought  forward,  some- 
times to  repel  the  charge  or  suspicion  of  the 
destruction  of  an  illegitimate  child  by  the 
mother;  sometimes  to  afford  proof  of  filia- 
tion, real  or  pretended.  3.  Preparations  for 
the  marriage  ceremony  have  been  brought 
forward,  sometimes  as  presumptive  proof  of 
the  subsequent  performance  of  the  ceremony ; 
sometimes  as  proof  of  an  engagement  to  that 
effect,  when  satisfaction  for  the  breach  of  it 
has  been  claimed. | 

When  the  act  projected  is  of  a criminal 
nature,  or  where  on  any  other  account  the 
discovery  of  the  design  threatens  to  be  fol- 
lowed either  by  the  frustration  of  it,  or  by 
any  other  inconvenience,  either  to  the  agent 
in  question,  or  to  any  other  person  or  per- 
sons, whose  welfare  is  regarded  by  him  with 
an  eye  of  sympathy,  — the  natural  state  of 
things  is,  that  the  preparations  should  be 
endeavoured  to  be  concealed.  Understand, 
the  preparations  for  bringing  about  the  event 
which  is  particularly  and  for  its  own  sake  en- 
deavoured to  be  brought  about.  But  in  this 
main  and  direct  design,  are  involved  by  ac- 
cident a various  and  almost  indeterminate 
multitude  of  incidental  and  collateral  ones : 
1.  Preparations  for  giving  birth  to  productive 
or  facilitating  causes,  of  all  kinds  and  degrees 
of  propinquity  or  remoteness ; for  removing 
obstructions  of  all  kinds  from  all  quarters. 


* See  Causes  Celebres. 

•f  In  the  cases  where  the  act  has  not  been  in- 
femled,  or  the  event  not  expected,  the  prepara- 
tions, being  employed  as  instruments  of  decep- 
tion, have  been  tinctured  with  thatspecies  of  fraud 
which  has,  on  a former  occasion,  been  distin- 
guished by  the  name  of  forgery  of  real  evidence : 
a deception  which,  though  the  object  of  it  is  to 
disguise  or  suppress  genuine  evidence,  becomes 
itsdf  evidence  when  discovered,  but  evidence  on 
the  other  side.  Every  species  of  deception,  which, 
if  successful,  would  have  produced  evidence  on 
the  side  of  the  deceiver,  operates  as  evidence 
against  him  in  case  of  ill  success. 
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and,  among  others,  for  obviating  suspicion  of 
the  design  itself ; 2.  Preparations  us  it  were 
of  the  second  order,  for  preventing  discovery 
or  suspicion  of  the  preparations  of  the  first 
order,  viz.  of  those  which  are  pointed  most 
immediately  to  the  accomplishment  of  the 
principal  design  ; 3.  To  these  preparations  of 
the  second  order,  imagination  will  easily  add 
preparations  of  the  third  and  fourth  order, 
and  so  on.  For  it  is  evident,  that  to  this 
chain  of  preparations — to  the  chain  of  even- 
tual or  intended  causes,  capable  of  being  thus 
spun  out  of  the  stores  of  wayward  industry 
— there  can  be  no  certain  limit. 

The  measures  thus  taken  for  concealment 
-or  illusion  — for  involving  facts  in  darkness, 

or  covering  them  with  false  colours will 

sometimes  appear  in  the  form  of  discourse, 
oral  or  written ; sometimes  in  the  shape  of 
deportment, — physical  acts  at  large.  Whatever 
a man  does,  he  does  either  by  his  own  hands, 
by  his  own  immediate  operative  powers,  or 
by  the  hands  of  others.  When  he  gives  mo- 
tion to  the  hands  of  others,  it  will  generally 
be  by  words.  So,  if  the  hands  or  the  lips  of 
others  be  prevented  from  raising  up  obstruc- 
tions to  his  designs : and,  among  the  persons 
thus  wrought  upon  — the  persons  prevented 
from  becoming  or  continuing  to  act  in  the 
character  of  opponents,  or  converted  into  co- 
adjutors— maybe  the  intended  sufferer  him- 
seif. 

On  March  30th,  1781,  at  the  assizes  at 
Warwick,  Captain  Donnellan  was  convicted 
of  murder,  committed  by  poisoning  Sir  The- 
odosius Boughton,  in  whose  estates  he  had 
an  interest  in  right  of  his  wife.  Under  the 
present,  as  well  as  several  succeeding  heads, 
this  case  will  be  found  pregnant  with  a va- 
riety of  instructive  illustrations.  Tlie  deter- 
mination was  formed,  that,  in  some  way  or 
other,  the  death  of  the  young  man  should 
take  place,  To  shut  the  door  against  sus- 
picion, a notion  was  to  be  propagated,  tliat 
his  state  of  health  was  desperate;  that  death 
— speedy  death — was  certain;  that  his  im- 
prudence was  continually  heaping  up  causes 
upon  causes. f The  poison  employed  was 
distilled  laurel  water.  The  plant  was  to  be 
found  of  course  in  the  garden  ; and  the  mur- 
derer, not  to  have  poison  to  buy,  liad  pro- 
vided himself  with  a still  for  the  fabrication 
of  it.  He  practised  distillation  frequently ; 
and  the  room  in  which  he  operated  was  kept 
by  him  locked  up.|j  The  young  man  had  a 
trifling  complaint,  for  which  he  was  taking  me- 
dicine: the  contents  of  one  of  the  phials  were 
to  be  got  rid  of,  and  the  poison  substituted. 
The  phials,  as  they  came  in,  used  to  be  placed 
by  him  in  an  inner  room,  which  he  bad  been 
in  the  habit  of  locking  up.  He  happened  once 
to  forget  to  take  his  medicine.  “ Why”  (says 
Donnellan)  “ don’t  you  set  it  in  your  outer 

+ Trial,  pp.  l!’>,  ^(K  II  l/‘-  V-  H-  I 
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room  ? you  would  not  then  be  so  apt  to  for- 
get it.” The  fatal  advice  was  taken:  and 

thus  the  necessary  opportunity  was  prepared. 

Preparations  capable  of  a specific  descrip- 
tion are  frequently  and  properly  made  the 
subject  of  a separate  prohibition con  verted 
into  distinct  offences. 

Where  the  connexion  between  any  such 
preparatory  act  and  its  correspondent  prin- 
cipal act  is  looked  upon  as  sufficiently  inti- 
mate   where  the  existence  of  the  former  is 

looked  upon  as  sufficiently  conclusive  with 
regard  to  the  existence  of  the  latter — the  vi- 
gilance of  the  legislator  has  not  uncommonly 
exercised  itself  in  laying  hold  of  the  prep^ 
ratory  act,  and  converting  it,  by  his  prohibi- 
tion and  punishment,  into  a separate  offence ; 
instead  of  taking  the  chance  of  the  judge 
being  able  to  treat  it  upon  the  footing  of  an 
evidentiary  act,  with  reference  to  the  cor- 
responding principal  act,  and  so  bringing  it 
within  the  punishment  already  attached  to 
such  principal  act.  Forgery,  coining,  but, 
above  all,  smuggling,  afford  so  many  instaKces 
of  this  line  of  legislative  practice.*  Under 
the  head  of  Indirect  Legislation,  it  has  been 
bi  ought  to  notice  in  another  place.f 

To  an  operation  of  this  sort  an  objection 
presents  itself,  which,  when  it  is  not  conclu- 
sive as  a bar,  may  at  any  rate  be  useful  as  a 
caution.  Such  an  operation,  it  may  be  said, 
will  be  either  useless  or  mischievous : use- 
less, if  the  effect  of  it  be  not  to  cause  a man 
to  be  convicted  of  the  offence  in  a case  where 
otherwise  he  could  not  have  been  convicted; 
mischievous,  in  the  opposite  case.  To  the 
judge  alone  it  belongs  to  be  informed  of  the 
circumstances  of  each  individual  case ; to  the 
legislator  not.  If,  in  any  given  instance,  to 
him  who  is  thus  informed  of  those  circum- 
stances, the  evidentiary  act,  even  with  the 
addition  of  whatever  other  evidence  the  case 
may  happen  to  furnish,  does  not  appear  to 
afford  a sufficient  ground  for  pronouncing  the 
existence  of  the  principal  act, — the  operation 
of  the  legislator — the  obligation  which  he 
lays  on  the  judge  to  act  as  if  the  ground  were 
sufficient — is  an  act  of  injustice:  it  is  pro- 
ductive of  punishment  where  not  due;  — and, 
in  the  only  remaining  case,  justice,  at  any  rate,  j 
does  not  gain  by  it.  j 


• On  this  principle,  for  the  more  effectual 
prevention  of  the  crime  which  consists  in  the 
murder  of  an  illegitimate  child,  a punishment 
has  been  imposed  by  English  law  upon  the  mere 
concealment  of  the  birth — an  act  in  itself  nowise 
criminal,  but  considered  in  the  light  of  evidence 
of  a criminal  intention.® 
t Dumont,  Trait^s  de  Legislation  (Ed.  1802,'! 
ui.  119.  See  above,  Vol.  I.  p.  559. 


“Concealing  or  endeavouring  to  conceal  the 
birth  of  a child)  is  made  a misdemeanour  by  9 
Geo.  IV.  c.  31,  § 14,  and  the  offender  is  liable 
to  be  imprisoned  for  any  term  not  exceeding  two 
years.  ^ Ed 


To  this  objection  three  answers  may  be 
applied. 

1.  In  the  first  place : the  act  of  the  legis- 
lator  the  act  whereby  the  prohibition  is 

issued,  together  with  its  punishment  — is 
(as  such)  prior  in  its  date  to  the  occasion  by 
which  any  act  in  disobedience  of  it  can  be 
produced.  The  subject  has  complete  and  ef- 
fectual warning  of  it  (for,  if  not,  the  answer, 
it  must  be  confessed,  does  not  apply:)  the 
subject  has  complete  warning  of  the  prohibi- 
tion put  upon  the  newly-prohibited  act,  the 
formerly  unprohibited  and  amply  evidentiary 
act ; and  the  abstaining  from  it  is  as  much 
in  his  power  as  the  abstaining  from  the  prin- 
cipal act.  If  indeed  the  law  — instead  of 
being  a law  precedent  to  the  offence,  a law 
issued  with  the  ordinary  precedent  notice  — 
were  a law  subsequent  to  the  offence — were, 
in  a word,  in  the  language  of  English  juris- 
prudence, and  after  the  fashion  of  every  de- 
cision of  jurisprudence  in  a new  case,  that 
monster  of  iniquity  an  ex  post  facto  law;  — 
then,  indeed,  the  objection  would  be  not  only 
applicable,  but  unanswerable.  But  this  is  not 
supposed  to  be  the  case. 

2.  In  the  next  place : the  more  effectually 
to  secure  innocence  from  the  punishment  le- 
velled against  guilt,  — when  an  act  that  acci- 
dentally might  now  and  then,  in  the  character 
of  an  evidentiary  act,  have  involved  the  agent 
in  the  punishment  appertaining  to  the  princi- 
pal act,  — when  such  an  act  is  taken  in  hand 
by  the  legislator,  and  converted  into  a prin- 
cipal and  independent  offence,  care  ought  to 
be,  and  commonly  is,  taken,  to  interweave 
in  the  description  of  the  new-created  offence, 
explanations,  serving  to  limit  it,  and  make 
sure  of  confining  the  application  of  the  punish- 
ment to  the  case  where  the  quondam  eviden- 
tiary act,  the  supposed  act  of  preparation,  is 
really  such  — is  really  connected  in  the  mind 
of  the  agent  with  the  intention  of  committing 
the  principal  act. 

3.  In  the  third  and  last  place : to  the  last- 
mentioned  precaution  may  be,  and  not  unfre- 
quently  is,  added  another, — viz.  the  reducing 
to  a degree  below  that  of  the  original  or  prin- 
cipal offence,  the  punishment  annexed  to  the 
evidentiary,  the  new-created  offence.  Instan- 
ces of  this  sort,  in  no  inconsiderable  number 
and  variety,  would  probably  be  found  in  the 
laws  of  all  countries  relative  to  smuggling : 
they  certainly  are  to  be  found  in  the  British 
laws  relative  to  that  multifariously-diversi- 
fied jspecies  of  offence. 

What  has  been  said  of  preparations  may  ap- 
ply, with  little  variation,  to  attempts;  since — 
with  reference  to  the  ultimate  object  of  in- 
tention, the  ultimate  result  — all  attempts, 
all  motions  previous  to  consummation,  may 
be  considered  as  preparations.  By  attempt, 
we  understand  action,  carried  beyond  mere 
preparation,  but  falling  short  of  execution  of 
the  ultimate  design,  in  any  part  of  it. 
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Between  preparations  and  attempts,  the 
distinction  will  (it  is  evident)  be,  in  many 
cases,  very  indeterminate;  and  in  different 
cases  it  will  be  widely^  different.  In  penal 
cases,  it  will  be  different  according  to  the 
nature  of  the  species  of  offence : in  offences 
of  the  same  species,  it  will  be  different  again, 
according  to  the  different  circumstances  in 
which,  the  different  means  by  which,  the  in- 
dividual offence  in  question  is  endeavoured  to 
be  committed.  In  case  of  homicide,  for  ex- 
ample,— according  as  the  intended  scene  is 
laid  on  shipboard  or  by  land ; on  the  public 
way  or  in  a private  chamber;  by  drowning, 
fire-arms,  or  poison. 

Fortunately,  on  the  present  occasion,  these 
distinctions  are  as  useless,  as,  on  any  occa- 
sion, they  would  be  nice  and  intricate.  So 
the  ultimate  design  be  evidenced,  whether 
the  act  by  w’hich  it  is  evidenced  come  under 
the  denomination  of  an  attempt,  or  only  of 
an  act  of  preparation,  makes  in  this  respect 
no  difference. 

II.  Second  example  of  circumstantial  evi- 
dence decidedly  precedent  to  the  fact  evi- 
denced, Declarations  of  Intention : — of  the 
intention  to  perform  the  act,  the  performance 
of  which  constitutes  the  principal  fact,  the 
fact  evidenced,  as  above. 

This  species  of  circumstantial  evidence 
bears  a close  analogy  to  the  foregoing.  De- 
clarations of  intention  are  expressions  of 
intention  purposely  conveyed  by  words : by 
preparations,  purposely  or  not,  the  intention 
is  expressed  by  acts.  The  former  belong  to 
the  head  of  personal  evidence  by  discourse ; 
the  latter  to  that  of  personal  evidence  by  de- 
portment. 

III.  Threatening,  or  Menacement.  A threat, 
an  act  of  menacement,  is  a name  given  to  a 
declaration  of  intention,  in  the  case  where 
the  act  declared  to  be  intended  is  of  the  num- 
ber of  those  of  which  it  is  supposed  that  the 
effects  would  be  of  a painful  nature,  with 
reference  to  the  person  to  whom  the  decla- 
ration is  addressed. 

The  reason  for  giving  to  a declaration  of 
intention  in  this  case  a separate  mention  under 
a separate  name,  is,  that  it  necessarily  assumes 
a separate  name  in  every  system  of  penal  law^ 
inasmuch  as,  where  the  act  declared  to  be  in- 
tended is  considered  and  treated  as  an  offence, 
BO  is  (or  at  any  rate,  in  cases  of  a certain  de- 
gree of  importance,  so  ought  to  be)  the  de- 
claration likewise. 

A declaration  to'  this  effect  may  be  ex- 
pressed by  any  other  signs  as  well  as  by  words. 
Preparations,  when  open,  may  have  for  a col- 
lateral object  this  collateral  result. 

It  matters  not  whether  the  threat  be  ad- 
dressed immediately  to  the  person  on  whose 
■mind  the  unpleasant  impression  is  intended 

(or  declared  to  be  intended)  to  be  made, 

or  to  any  other  person  or  persons,  to  the  in- 
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tent  that,  in  one  way  or  other,  at  some  time 
or  other,  it  may  reach  his  notice.  In  a word, 
if  it  be  in  the  shape  of  a discourse,  oral  or 
written,  that  the  threat  is  meant  to  be  con- 
veyed, it  matters  not  whether  he  be  men- 
tioned in  the  second  person  or  the  third. 

For  the  reason  given  above,  menacement 
is  presumptive  evidence  of  the  act;  i.  e.  that 
it  was  by  or  with  the  co-operation  of  the 
threatener  that  the  act  was  done : but,  for 
the  reason  also  given  above,  the  evidence  is 
not  of  itself  absolutely  conclusive. 

§ 2. — Infirmative  circumstances  applicable. 

I.  Preparations  and  Attempts:*  infirmative 
circumstances  applicable  to  them. 

These  circumstances  have  been  already  con- 
sidered in  the  character  of  criminative  circum- 
stances, evidentiary  of  the  part  supposed  to 
have  been  taken  by  the  supposed  delinquent 
in  the  production  of  the  noxious  result. 

Remain  to  be  brought  to  view  the  several 
possible  facts  by  which,  in  the  character  of 
infirmative  facts,  their  probative  force,  in  re- 
gard to  the  part  supposed  to  have  been  taken 
by  him,  is  capable  of  being  diminished. 

1.  Intention  different  ah  initio  in  which 
case,  the  result  intended  to  be  produced  may 
have  been  either — 1.  altogether  innoxious 
2.  less  noxious  than  the  result  that  actually 
took  place;  or,  3.  equaljy  or  more  noxious. || 

* In  some  cases  the  preparation  and  the  at- 
\ will  be  clearly  distinguishable,  but  mothers 

they  will  not.  To  the  present  purpose,  at  any 
rate,  they  may  be  brought  together  under  one 
head : in  respect  to  the  infirmative, facts  capable 
of  applying  to  them,  there  will  not  be  found  any 
difference. 

"h  In  this  case  (it  may  be  objected)  the  fact  is 
not,  properly  speaking,  an  infirmative  one.  By 
pleading  it,  a man  would  not  (as  in  tlie  other 
cases  that  have  been  seen)  admit — he  would  on 
the  contrary  deny.,  the  existence  of  the  inculpa- 
tive  fact  in  question.  True  : the  preparation  or 
attempt  was  not  a preparation  or  attempt  to  pro- 
duce exactly  the  same  result  that,  in  consequence, 
is  understood  to  have  taken  place  but  it  was, 
however,  a preparation,  an  attempt,  to  do  some- 
thing ; and  a preparation  or  attempt  of  which 
the  mischief  in  question  has  been  the  result.  _ A 
man  is  killed  by  a bullet,  shot  out  of  a fowling- 
piece  : whether  the  intention  was  to  kill  or  not 
to  kill,  suppose  the  supposed  delinquent  were,  a 
little  before,  seen  putting  a bullet  into  the  fowl- 
ing-piece, the  preparation  thus  made  would  not 
be  the  less  likely  or  the  less  fit  to  be  considered 
in  the  light  of  an  evidentary  circumstance,  pro- 
babilizing  the  intention  of  producing  the  mis- 
chievous result  that  actually  took  place. 

J See  Donnellan’s  case.  Crime  — murder, 
poisoning  by  water  distilled  from  laurel  leaves : 
criminative  fact — preparation  for  distilling : in- 
firmative supposition — it  might  have  been  for 
water  from  rose  or  other  leaves;  and  such  was 
the  colour  endeavoured  to  be  given  to  it. 

II  It  is  only  in  the  character  of  an  infirmative 
supposition  applicable  to  a criminative  eviden- 
tiary circumstance,  that  the  state  ot  things  here 
supposed  applies  to  the  present  purpose.  hat. 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  V. 


2.  Intention  overshot  hy  the  result.  But  in 
this  case  the  disprobabilizing’,  the  infirma- 
tive  force  of  the  infirmative  fact,  applies,  not 
to  the  whole  of  the  result,  but  only  to  the 
excess  of  the  result  produced  over  the  result 
intended.* 

3.  The  intention  changed;  viz.  at  a time 
posterior  to  the  attempt  or  course  of  prepa- 
ration,  which,  being  proved,  is  exhibited  in 
the  character  of  a probabilizing  circumstance, 
evidentiary  (as  against  the  supposed  delin- 
qent)  of  a participation  in  the  production  of 
the  mischief.  Here,  as  above,  it  is  only  on 
the  supposition  of  the  fresh  design’s  being 
less  mischievous  than  the  original  one,  that 
the  possibility  of  the  infirmative  fact  in  ques- 
tion can  have  (or  at  least  ought  to  have)  any 
influence  in  practice. 

4.  Intention  persisting,  power  failing : the 
result,  though  intended  to  be  produced  by 
the  supposed  delinquent,  having  in  fact  been 
produced,  not  by  any  act  of  his,  but  by  other 
means.f 

5.  Among  co-delinquents,  the  operation  of 


on  the  supposition  that  the  consummation  of  the 
act  of  delinquency  is  sufficiently  proved  by  the 
help  of  ulterior  evidence,  may  be  the  proper  re- 
lative quantity  of  punishment  (relation  being  had 
to  the  more  ordinary  case  of  an  exact  conformity 
between  the  criminal  intention  and  the  noxious 
result,)  is  a question  that  belongs  to  another 
place.  On  this  point,  see  Introduction  to  Mo- 
rals and  Legislation.  Vol.  I.  p.  35,  et  seq. 

In  the  State  Trials  may  be  seen  a trial  for 
maiming,  in  which  the  defence  was,  that  the 
maiming  was  unintentional,  the  design  being 
manifestly  to  kill,  for  that  maiming  would  not 
answer  the  purpose.  Conviction  took  place  not- 
withstanding ; it  is  difficult  to  say  whether  pro- 
perly or  not : the  indictment  being  grounded  on 
unwritten  law,  under  which  neither  right  nor 
wrong  can  have  any  determinate  place.  Under 
the  statute  law, — where  the  intention  has  been 
equally  or  more  noxious  than  the  result,  there 
will  be  no  difficulty  in  saying  that  the  punish, 
ment  allowed  to  be  inflicted  ought  to  be  at  least 
equally  great,  because,  in  resolving  the  mischief 
of  the  offence  into  its  component  elements  (viz. 
into  the  mischief  of  the  first  order,  viz.  that  which 
falls  on  the  individual  specially  injured  and  his 
immediate  connexions  — and  the  mischief  of  the 
second  order,  viz.  the  alarm  and  the  danger  ex- 
tending to  the  community,)  it  will  be  found  that 
the  aggregate  mischief,  and  thence  the  demand 
for  punishment,  is  not,  in  this  anomalous  and 
extraordinary  case,  inferior  to  what  it  is  in  the 
Ordinary  case,  (See  Dumont,  and  “ Introduc- 
tion,” &c.  ut  supra. ) 

• Among  a number  of  considerations,  each  of 
which  would  of  itself  be  sufficient  for  the  aboli- 
tion of  the  savage  practice  of  confounding  homi- 
cide  on  the  occasion  of  a duel  in  consequence  of 
mutual  consent,  with  homicide  in  the  way  of  as- 
sassination, one  is,  that  in  general  the  result  in- 
tended is  not  death,  but  only  disablement ; and 
the  proof  is,  that  no  sooner  has  the  disablement 
taken  place,  than  hostility  ceases. 

f See  Bradford’s  case,  in  a Treatise  on  Cir- 
cumstantial Evidence,  occasioned  by  Doniiellan’s 


the  immediate  criminal  agent  varying  from  the 
common  design  agreed  on.  This,  a case  fre- 
quently exemplified,  includes  the  three  first 
cases,  being  distinguished  by  no  other  cir- 
cumstance than  that  of  the  number  of  the 
offenders. 

Two  or  three  engage  in  a plan  of  robbery ; 
one  of  them,  in  prosecution  of  the  design, 
commits  a murder — on  his  part  intentional, 
but  not  necessary  to  the  design.  Whether, 
in  the  intention  of  committing  the  greater 
crime,  the  accomplices  in  the  lesser  did  or 
did  not  take  part,  is  among  the  questions 
which  (in  a case  of  homicide  on  the  occasion 
of  a design  of  robbery)  have  been  passed  over 
as  not  worth  notice  by  the  unfeeling  negli- 
gence of  English  judges.:^ 

In  an  early  and  rude  state  of  society,  the 
attention  of  those  on  whose  will  the  fate  of 
their  fellow- creatures  depends,  has ‘every- 
where been  almost  exclusively  pointed  to  phy- 
sical facts,  regardless  of  psychological  ones. 
In  the  instance  of  the  Chinese  lawyers,  Eng- 
lishmen being  the  eventual  or  intended  vic- 
tims of  it,  this  barbarity  has  attracted  notice. 
But  if,  on  this  score,  the  first  stone  be  due  to 
the  head  of  the  Chinese  lawyer,  the  second 
is,  on  a multitude  of  similar  accounts,  due  to 
those  of  his  learned  brothers  on  the  English 
bench. 

II.  Declarations  or  other  expressions  of  in- 
tention : infirmative  facts  applicable. 

To  the  criminative  force  of  discourse  ex- 
pressive of  an  intention  to  commit  an  offence 
of  the  nature  of  that  eventually  committed, 
the  siipposable  facts  that  apply  in  the  cha- 
racter of  infirmative  considerations,  are,  in 
species  and  denomination,  the  same  that  have 
been  seen  applying  in  the  case  of  preparations 
and  attempts.  But,  forasmuch  as  words  are 
apt  to  be  uttered  with  less  consideration  than 
a course  of  preparation  attended  with  labour 
and  hazard  is  wont  to  be  engaged  and  perse- 
vered in, — the  probative  force  of  the  crimina- 
tive circumstance  seems  in  general  less  consi- 
derable, and  at  the  same  time  the  disprobative 

trial.^  Bradford  being  an  innkeeper,  a traveller, 
seen  to  be  well  provided  with  money,  put  up  at 
his  house.  The  traveller  was  found  weltering 
in  his  blood,  Bradford  in  the  room,  armed  as 
for  the  crime ; he  had,  however,  been  frustrated 
by  another  traveller,  with  whom  he  had  had  no 
intercourse  on  the  subject,  and  who  on  his  death- 
bed confessed  the  fact. 

^ Where  a number  of  persons  are  engaged 
together  in  some  unlawful  pursuit,  and  one  of 
them,  on  a sudden,  in  furtherance  of  their  com- 
mon pu^ose,  commits  a murder,  they  are  all 
guilty  of  murder  in  the  eye  of  the  law.  Fost, 
351  to  354 ; 2 Hawk,  P.  C.  cap.  21).  §§  8,  9 


“ There  were  various  tracts  on  this  subject 
One  will  be  found  editorially  quoted  (infra,  p. 
182,)  which  does  not  appear,  however,  to  be  that 
referred  to  by  tlie  author.— 
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force  of  the  infirraative  consideration  more 
considerable. 

Being  of  the  nature  of  confessorial  evidence, 
viz.  of  that  species  of  it  which  is  extra-judicial 
and  spontaneous,  differing  only  in  respect  of 
relative  time  (the  confessorial  evidence  being 
subsequent  to  the  event,  the  evidence  here 
in  question  antecedent,)  it  stands  exposed  to 
the  disprobative  force  of  the  same  infirraative 
considerations  as  confessorial  evidence,  which 
see.* 

1.  If  the  state  of  things  expressed  in  the 
former  instance  by  the  words  intention  dif- 
ferent ab  initio  be  exemplified  here,  this  is 
as  much  as  to  say,  that  the  declarations  that 
have  place  here  (viz.  the  declarations  of  an  in- 
tention to  commit  the  crime  that  in  fact  was 
afterwards  committed)  were  false.  Supposing 
such  to  be  the  case;  the  inferences  that  may 
be  drawn  from  them,  and  the  infirraative  con- 
siderations that  apply  to  their  probative  force 
in  the  character  of  criminative  circumstances, 
are  the  same  as  in  the  case  of  false  extra- 
judicial and  spontaneous  confessorial  evidence, 
or  false  responsion,  which  see.*f 
. The  supposition  that  these  declarations  are 
false,  may,  at  first  view%  be  apt  to  appear 
inconsistent  with  the  supposition  all  along 
made;  viz.  that  the  crime  in  question  has 
actually  been  committed,  and  that  hij  whom 
committed  (or  rather,  whether  committed  by 
the  supposed  delinquent)  is  the  only  remain- 
ing subject  of  inquiry.  But,  whether  the 
crime  actually  committed,  by  the  supposition, 
had  or  had  not  the  supposed  delinquent  for  a 
sharer  in  it, — the  declarations  made  of  an  in- 
tention to  commit  a crime  of  that  or  a similar 
description  may,  at  the  time  when  made,  have 
been  false:  and  declarations  of  an  intention 
to  commit  a crime  are  no  less  susceptible  of 
being  false,  than  declarations  of  the  opposite 
cast,  viz.  declarations  of  an  intention  to  ab- 
stain from  the  commission  of  that  or  a similar 
crime. 

See  Chapter  VI.,  in  which  the  various  in- 
ducements by  which  a man  may  have  been 
engaged  to  avow  the  commission  of  a crime, 
committed  or  not  committed,  are  brought  to 
view. 

III.  Threats:  — infirraative  considerations 
applicable. 

To  threaten  to  do'  a criminal  act  is  to  ex- 
press an  intention  of  committing  it.  The 
only  difference  is,  that,  when  a man  threatens 
to  commit  a crime,  he  not  only  expresses  an 
intention  of  committing  it,  but  declares  this 
intention  in  the  design  that  such  his  declara- 
tion should  come  to  the  knowledge,  and  be 
productive  of  fear  in  the  mind,  of  some  per- 
son in  whose  mind  (if  committed)  he  expects 
it  would  be  productive  of  grief. 

Of  course,  whatsoever  infirraative  consi- 
derations apply  to  declarations  of  intention 
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taken  at  large  (viz.  declarations  of  an  inten- 
tion to  commit  the  crime  afterwards  commit- 
ted,) apply  to  threats;  viz.  to  threats  bearing 
relation  to  the  same  crime.  But  in  the  case 
of  threats,  these  infirraative  considerations 
seem  in  some  instances  to  apply  with  supe- 
rior disprobative  force. 

In  the  case  of  threats,  very  commonly  the 

result  really  intended  to  be  produced  is, 

not  the  mischief  of  the  crime,  nor,  therefore, 
the  crime  itself,  — but  only  the  apprehension 
of  it — the  alarm,  the  terror  naturally  attend- 
ant on  the  expectation  of  it  — on  the  contem- 
plation of  it  in  the  character  of  a mischief 
likely  to  take  place.  If  so,  it  is  in  this  way 
that  the  state  of  things  expressed  by  the  words 
intention  different  ab  initio  is  here  verified. 

The  consideration  that  contributes  to  ren- 
der the  falsehood  of  the  declaration  in  ques- 
tion in  this  case  probable,  and  consequently 
to  weaken  the  probative  force  of  this  circum- 
stance in  the  character  of  a circumstantial  evi- 
dence of  the  imputed  delinquency,  as  against 
the  supposed  delinquent,  is,  the  tendency  of 
such  a prediction  to  obstruct  and  frustrate  its 
own  accomplishment.  By  threatening  a man, 
you  put  him  upon  his  guard;  and  force  him  to 
have  recourse  to  such  means  of  protection, 
as  the  force  of  the  law,  or  any  extra-judicial 
powers  which  he  may  have  at  command,  may 
be  capable  of  affording  to  him. 

Whatever  may  be  the  disprobative  force 
with  which,  in  the  character  of  an  infirma- 
tive  fact,  this  tendency  on  the  part  of  an  an- 
tecedent threat  may  operate  in  opposition  to 
its  probative  (viz.  to  its  criminative)  force, 
— the  indication  afforded  by  this  infirinative 
consideration  can  never  be  peremptory  and 
conclusive.  By  the  testimony  of  experience, 
criminal  threats  are  but  too  often,  sooner  or 
later,  realized.  To  the  intention  of  produ- 
cing the  terror,  and  nothing  but  the  terror, 
succeeds,  under  favour  of  some  special  op- 
portunity, or  under  the  spur  of  some  fresh 
provocation,  the  intention  of  producing  the 
mischief;  and  (in  pursuance  of  that  intention) 
the  mischievous  act. 

Note,  that  among  the  tendencies  of  menace- 
ment  is  that  of  operating  at  the  same  time 
as  an  evidence  of  an  ulterior  and  distinguish- 
able evidentiary  fact ; viz.  operation  of  corre- 
sponding motives,  existence  of  corresponding 
dispositions : permanent  sources  of  the  de- 
linquency in  question,  in  the  instance  of  the 
supposed  delinquent.  As  to  this  point,  see 
further  in  an  ensuing  chapter.  J 

A question  which  may  occasionally  arise 
is,  how  far  mendacity  on  the  part  of  a w'itncss 
may  be  considered  as  probabilized  by  evidence 
proving  him  to  have  previously  threatened  to 
prejudice  by  his  testimony  a party  on  a side 
opposite  to  that  on  which  he  is  called : in  l>ar- 
ticular,  in  a criminal  case,  to  have  threatened 

+ liifiu,  (.'liap.  .Mil. 
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to  give  such  testimony  as  should  render  cer- 
tain, or  more  or  less  probable,  the  conviction 
of  the  defendant. 

In  this  supposed  circumstantial  evidence 
of  mendacity  may  be  seen  a very  frequent 
source  of  delusion,  and  a very  useful  instru- 
ment in  the  hands  of  delinquents  and  their 
advocates. 

If  the  threat  be  conditional,  next  to  nothing 
is  proved  by  it  i if  absolute,  still  less.  “ If 
you  do  not  so  and  so  as  I would  wish,  I will 
testify  against  you.”  With  superior  and  re- 
fined morality,  it  certainly  is  not  consistent 
for  a man  thus  to  render  dependent  on  a com- 
pliance with  his  personal  wishes  a service 
which  he  owes  to  justice.  But  does  it  follow 
that,  because — out  of  court,  and  before  you 
have  been  called  upon  for  your  testimony  by 
the  official  ministers  of  justice — you  reserve 
to  yourself  (or  rather  declare  yourself  to  have 
reserved  to  yourself)  the  faculty  of  making  or 
not  making,  as  you  think  fit,  the  preliminary 
disclosure  which  may  eventually  lead  to  pro- 
secution,—that  therefore,  if  by  the  power  of 
Justice  called  upon  for  your  testimony,  you 
will  perjure  yourself? 

A threat,  however,  of  this  kind — though, 
taken  by  itself,  it  operates  with  very  little 
force  in  the  way  of  presumptive  evidence  of 
mendacity — may  be  of  considerable  efficacy 
in  corroboration  of  other  circumstantial  evi- 
dence to  the  same  effect. 


CHAPTER  V. 

OF  NON-RESPONSION,  AND  FALSE,  OR  EVASIVE 
RESPONSION,  CONSIDERED  AS  AFFORDING 
EVIDENCE  OF  DELINQUENCY. 

I.  First  article  of  that  class  of  circumstantial 
evidence,  the  nature  of  which  is  to  present 
itself  at  a period  of  time  subsequent  to  that 
of  the  principal  fact,  — non-responsion  judi- 
cial; silence  on  the  part  of  an  individual 
(being  a party  to  the  cause)  at  the  time  of 
his  being  subjected  to  examination  in  due 
form  of  law:  wilful  forbearance  to  make  an- 
swer, in  the  character  of  a deposing  witness, 
to  any  relevant  question  put  to  him  in  the 
course  of  a judicial  examination.  In  this  case 
is  involved  the  supposition  of  the  establish- 
ment of  the  practice  in  question,  in  the  in- 
stance of  both  parties,  plaintiff  and  defendant, 
in  both  sorts  of  causes,  penal  and  non-penal : 
and,  in  the  supposition  of  the  establishment 
of  that  practice,  is  again  involved  the  sup- 
position of  the  propriety  of  it — of  the  pro- 
priety of  it,  in  the  utmost  latitude  of  which 
it  is  susceptible,  as  above.  Is  it  then  proper, 
and  to  an  extent  thus  unlimited?  Yes:  and 
that  for  two  sorts  of  reason.  In  the  first  place, 
because  the  notions  by  which,  in  one  of  the 
four  cases  (viz.  that  of  the  defendant  in  a 
cause  of  a penal  nature,)  it  stands  condemned. 
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are  mere  prejudices — groundless  and  utterly 
indefensible  prejudices  — conceits,  founded 
not  on  the  principle  of  utility,  but  solely  on 
the  principle  of  caprice.  In  the  next  place, 
because,  in  this  case,  as  in  the  three  others, 
the  practice  in  question  is  the  most  powerful 
as  well  as  the  safest  of  all  instruments  that 
can  be  employed  for  the  discovery  of  truth. 
The  reasons  in  favour  of  the  former  of  these 
positions  will  be  exhibited  under  other  heads:* 
the  reasons  which  the  latter  has  for  its  ground 
will  now  appear  as  we  advance. 

The  fact  of  which  this  sort  of  behaviour 
operates  as  evidence — the  conclusion  to  which 
it  tends,  the  inference  which  it  appears  to 
warrant — varies  in  its  description,  as  already 
intimated,  according  to  the  quality  of  the 
cause,  penal  or  non-penal,  and  the  relation 
which  the  party,  plaintiff  or  defendant,  bears 
to  it. 

Case  1 . — Let  the  cause  be  a penal  one, 
and  the  person  examined  in  the  character  of 
a witness,  the  defendant.  In  this  case  the 
conclusion  will  naturally  be,  that  he  is  guilty 
of  the  offence  of  which  he  stands  charged. 
Thus  stands  the  proposition:  the  proof  will 
be  exhibited  further  on. 

Case  2 Let  the  cause  be  a non-penal 

one,  and  the  party  examined  be  the  defendant, 
as  before.  The  conclusion  is  of  the  same  kind, 
varying  only  with  the  nature  of  the  cause. 
The  predicament  he  stands  in  is  of  the  num- 
ber of  those  in  which  a man  stands  bound  by 
law  to  take  upon  him  the  obligation  sought 
to  be  imposed  upon  him  by  the  plaintiff’s 
claim. 

Case  3.—  Let  the  cause  be  a penal  one,  as 
before,  but  the  party  the  plaintiff.  In  this 
case,  if  it  be  a cause  purely  penal, — the  de- 
mand made  by  the  plaintiff  being  purely  the 
infliction  of  punishment,  and  that  a punish- 
ment not  including  any  effect  of  a nature  t© 
afford  personal  satisfaction  to  himself ; as  is 
the  case  where  the  plaintiff  prosecutes  for  the 
public  merely,  in  which  case  he  is  a public 
officer,  acting  without  personal  interest;  in 
this  case  it  cannot  fall  to  the  share  of  the 
plaintiff  to  be  examined.  If  by  accident  (and 
it  could  happen  only  by  accident)  it  did  fall 
to  his  lot  to  be  examined,  wilful  forbearance 
to  answer  is  a result  that  can  scarcely  be  sup* 
posed,  it  being  difficulf  to  suppose  a motive 
that  should  engage  him  to  it : and  supposing 
it  to  take  place,  no  conclusion  can  in  the 
nature  of  the  case  be  drawn  from  it.  If  the 
cause  be  of  the  mixed  kind,  in  which  a non- 
penal  demand  is  combined  with  the  penal  one 
— a demand  of  satisfaction  for  the  benefit  of 
the  individual,  with  the  demand  for  punish- 
ment to  be  inflicted  for  the  benefit  of  the 
public,  — in  this  case,  so  far  as  concerns  the 
non-penal  part  of  the  demand,  the  case  coin- 
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cides  with  the  case  next  following.  The  con- 
clusion turns  to  the  prejudice  of  the  plaintiff, 
in  the  same  way  as  we  saw  it  turn  to  the 
prejudice  of  the  defendant  in  the  preceding 
non-penal  case. 

Case  4.  — Cause,  non-penal ; party,  the 
plaintiff,  as  before.  Conclusion,  the  plain- 
tiff’s claim  ill-founded : the  defendant  not  in 
fact  in  that  situation  which  it  is  necessary 
he  should  be  in,  to  give  legality  to  the  de- 
mand made  upon  him  by  the  plaintiff — the 
demand  that  he  shall  be  compelled  to  submit 
to  the  obligation  sought  to  be  imposed  upon 
him  at  the  instance  of  the  plaintiff,  the  obli- 
gation correlative  to  the  plaintiff’s  pretended 
right. 

Now  then  as  to  the  proof — the  grounds, 
of  the  conclusion,  that  the  party  refusing  to 
make  answer  to  questions  put  to  him  by  au- 
thority of  justice,  was  in  the  wrong,  in  re- 
spect of  the  point  in  controversy  in  the  cause. 
And,  first,  where  the  party  in  question  is  the 
defendant,  and  the  cause  a penal  one. 

1.  Supposing  him  not  guilty,  such  silence 
cannot  but  be  detrimental  to  him  : supposing 
him  guilty,  it  cannot  but  be  advantageous  to 
him  ; that  is  to  say,  supposing  the  judge  were 
to  abstain  from  drawing  the  inference  which 
no  individual  viewing  the  matter  in  the  same 
point  of  view  ever  fails  to  draw,  on  the  ground 
of  the  known  principles  of  human  nature  and 
common  sense. 

To  answer  one  way  or  other,  cannot  hut 
be  in  his  power.  No  question  whatever  to 
which  a man,  any  man  whatsoever,  is  not 
able  to  make  an  intelligible  answer  of  some 
sort.  Quest.  What  do  you  know  about  this 
business  ? Ans.  So  and  so  ; or,  I know  no- 
thing about  the  matter.  Whatever  be  the 
question,  w’hosoever  be  the  individual  to 
whom  it  is  propounded,  an  answer  to  one 
effect  or  the  other  may  in  every  case  be  given 
by  him.  The  answer  may  be  true  or  false  : 
if  false,  the  case  belongs  to  the  head  next 
considered. 

The  party  is  exposed  to  suspicion  — to  a 
strong  and  serious  suspicion,  of  having  been 
really  guilty  of  the  offence  of  which  he  stands 
accused.  Followed  or  not  followed  by  pu- 
nishment,— the  persuasion  entertained  re- 
specting the  truth  of  the  accusation — enter- 
tained by  every  man  to  whose  cognizance  the 
particulars  of  the  examination  present  them- 
selves, will  be  the  same.  The  part  that  will 
be  in  general  acted  on  such  occasion  by  a man 
who  feels  himself  guilty,  being  made  known 
to  all  mankind  by  reason  grounded  on  expe- 
rience, — so  sure  as  that  part  is  acted  by  any 
man,  so  sure  will  he  be  looked  upon  as  guilty 
by  all  who  know  of  it ; and,  being  so  looked 
upon,  the  disrepute  attendant  upon  the  of- 
fence— the  punishment  attached  to  it  by  the 
popular,  or  say  the  moral  sanction — the  for- 
feiture of  a correspondent  portion  of  esteem. 


I i 


NON-RESPONSION,  &c. 


VI 


ttCUlT#o;{ 

and  consequent  good-will,  attaf^ 
of  course. 

Supposing  him  not  guilty,  ever^ 
circumstance  that  he  knows,  will  contribute 
(if  known)  to  manifest  his  innocence : for, 
that  he  has  not  done  the  act  charged  upon 
him,  is  certain  by  the  supposition.  Between 
facts  that  are  all  true,  there  cannot  be  any 
incompatibility,  any  inconsistency : if,  there- 
fore, there  be  a single  true  fact  with  which 
the  fact  charged  upon  him  is  inconsistent,  that 
fact  cannot  but  be  false.  Speaking,  therefore, 

from  memory,  and  not  from  invention, by 

every  fact  he  discloses  he  gives  himself  an 
additional  chance  of  manifesting  the  falsity  of 
the  imputation  cast  upon  him.  Forbearing  to 
put  in  for  this  advantage,  he  makes  manffest 
by  as  plain  a token  as  it  is  possible  for  a man 
to  display  — as  plain  as  he  could  by  any  the 
most  direct  confession  that  were  to  confine 
itself  to  general  terms,  — that  the  situation 
he  is  in,  is  of  that  sort  that  does  not  suffer  a 
man  to  put  in  for  that  advantage  : the  situa- 
tion of  him  whose  memory  holds  up  to  him 
the  picture  of  his  own  guilt. 

Such  are  the  grounds  of  the  inference, 
spread  out  at  full  length.  But  where  is  the 
individual,  male  or  female,  high  or  low,  rich 
or  poor,  who,  being  of  ripe  years  and  of  a 
sound  mind,  is  not  in  the  habit  of  drawing  the 
same  inference  with  equal  correctness  and 
security,  though  by  a shorter  process,  and 
without  the  trouble  of  clothing  it  in  words? 
Where  is  the  master  or  mistress  of  a family, 
who  seeing  reason  to  suspect  a child  or  ser- 
vant of  any  forbidden  act,  does  not,  for  the 
confirmation  or  removal  of  such  suspicion,  em- 
ploy this  species  of  evidence,  and  with  more 
confidence  than  any  other? — Silence  is  tan- 
tamount to  confession,  is  accordingly  an  obser- 
vation, which,  whether  it  may  happen  or  not 
to  have,  been  yet  received  in  any  collection  of 
proverbs,  is  repeated  and  acted  upon  with  not 
less  confidence  and  certainty,  with  not  less 
safety,  than  the  most  familiar  of  the  sayings 
which  have  been  thus  distinguished. 

Could  the  existence  of  a set  of  human  be- 
ings have  been  conceived,  endowed  with  any 
particle  of  the  attribute  of  rationality,  in 
whom  a conceit  of  any  kind  should  to  such  a 
degree  have  extinguished  the  lights  of  reason 
and  common  sense,  as  to  have  disposed  them 
to  shut  the  door  of  justice  against  this  surest, 
safest,  and  most  satisfactory  species  of  evi- 
dence? Yes:  two  have  already  been  indica- 
ted:— English  lawyers, — and  a people  whose 
boast  it  is,  with  eyes  hermetically  closed,  to 
be  led  by  a hook  put  into  their  noses  by  the 
interested  hands  of  English  lawyers. 

In  the  character,  or  at  any  rate  the  guise,  of 
an  objection  or  exception,  one  consideration 
has  here  a claim  to  notice.  A case  (it  may  be 
said)  there  is,  in  which,  in  the  instance  of  a 
defendant  under  examination,  the  inference 
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from  muteness  to  delinquency  will  not  be 
just; — understand,  the  individual  act  of  de- 
linquency of  which  he  stands  suspected : for 
it  is  relatively  to  that,  and  that  alone,  that 
decision  pronouncing  delinquency  can  be  per- 
tinent and  just.  His  conduct  will  be  just  the 
same,  if,  instead  of  the  motives  furnished  (as 
above)  by  appropriate  delinquency,  there  be 
any  others  to  which  it  can  happen  to  bind 
him  to  silence  with  equal  force.  And,  \yith- 
out  having  been  guilty  in  respect  of  the  indi- 
vidual act  of  delinquency  in)puted  to  him, 
may  it  not  happen  to  a man  to  be  bound  to 
silence  by  the  pressure  of  other  equally  coer- 
cive, or  even  more  than  equally  coercive, 
motives? 

Yes,  certainly  it  may : but  of  what  nature 
can  be  these  hypothetical  and  just  possible 
motives  ? Motives  derived  from  delinquency ; 
motives  not  derived  from  delinquency.  Under 
one  or  other  of  these  divisions  they  cannot 
but  be  comprised. 

Say,  in  the  first  place,  motives  derived  from 
delinquency.  The  delinquency  from  which  they 
are  derived  will  then  be  of  an  order  inferior, 
equal,  or  superior  (understand,  as  indicated 
and  measured  by  the  degree  of  punishment,) 
with  reference  to  the  act  of  delinquency  upon 
the  carpet.  To  motives  derived  from  delin- 
quency of  an  inferior  order,  it  cannot  happen 
to  have  produced  this  supposed  equal  pres- 
sure : sooner  than  expose  himself  to  the  su- 
perior punishment,  as  he  would  by  silence,  a 
man  w'ill  make  answer,  though  such  answer 
be  confession,  and  though  the  effect  of  such 
confession  be  to  expose  him  to  punishment, 
— such  punishment  being,  by  the  supposition, 
inferior  to  that  to  which  he  would  expose 
himself  by  silence. 

Put  the  case  of  equal  delinquency  and  pu- 
nishment, the  silence  will  be  quite  natural : 
put  the  case  of  superior  delinquency  and  pu- 
nishment, it  will  be  still  more  so.  But  \vhat 
follows  to  the  prejudice  of  the  conclusion,  at 
least  in  respect  of  the  utility  of  the  practical 
conduct  proposed  to  be  grounded  on  it  ? — 
Absolutely  nothing. 

1 . In  the  first  place,  a coincidence  of  this 
sort,  tliough  possible,  is  much  too  rare  and 
too  improbable  to  constitute  a valid  objection 
to  the  practical  conduct  to  which  the  infer- 
ence leads.  If  valid  as  an  objection  to  con- 
viction and  execution  in  this  case,  it  would 
be  an  objection  at  least  equally  valid  to  con- 
viction and  execution  in  every  case : it  would 
be  an  objection  more  than  equally  valid  to 
every  other  species  of  circumstantial  evi- 
dence; in  a word,  to  every  other  species  of 
evidence.  False  testimony — even  false  cri- 
minative testimony — at  least,  false  testimony 
amounting  to  mere  incorrectness,  and  not 

accompanied  with  criminal  consciousness, 

is  more  common  than  the  sort  of  coincidence 
here  supposed.  False  testimony  in  cases  non- 
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penal  is  abundantly  more  so : in  penal  causes', 
false  testimony  on  the  exculpative  side  still 
more  so.  Cases  of  this  rare  sort  have  now 
and  then  appeared;  but  as  often  as  they 
have  appeared,  they  have  been  cited,  not  for 
their  probability,  but  for  their  extraordinari- 
ness. 

A story  I have  often  heard  or  read  of  (no 
matter  which)  may  serve  for  illustration.  An 
entertainment  was  given  by  some  great  per- 
sonage to  a numerous  and  mixed  company : 
in  the  course  of  it  a trinket  was  displayed, 
the  value  of  which  had,  by  I know  not  what 
operation  of  the  principle  of  association,  been 
raised  in  his  imagination  and  affections  above 
all  ordinary  estimation.  On  a sudden,  an 
alarm  was  given  that  the  precious  article  was 
missing.  “ Let  every  man  of  us  be  searched,” 
said  one  of  the  company.  “ Yes ; let  every 
man  of  us  be  searched,”  said  all  the  rest. 
One  man  alone  refused:  the  eyes  of  all  were 
instantly  upon  him : his  dress  betrayed  symp- 
toms of  penury:  no  doubt  remained  about  the 
thief.  He  entreated  and  obtained  of  the  mas- 
ter of  the  house  a moment’s  audience  in  a 
private  room.  His  pockets  were  turned  inside 
out,  when  in  one  of  them  was  found  — not 
the  lost  trinket,  but  something  eatable.  He 
had  a wife  who  for  such  or  such  a time  had 
gone  without  food. 

The  story  may  be  true  or  not  true ; but 
supposing  it  ever  so  true,  would  it  afford  any 
valid  objection  against  the  universally-pre- 
vailing law  which  authorizes  the  making 
search  about  the  persons,  abodes,  and  other 
receptacles,  in  the  occupation  of  suspected 
persons,  for  stolen  goods  ? It  would  afford 
a better  argument  in  such  case  against  such 
search,  than  the  possibility  of  the  coincidence 
in  question  can  afford  against  the  examina- 
tion of  a defendant. 

2.  Another  consideration  is,  that  — sup- 
posing the  coincidence  realized,  the  inference 
drawn  (and  that  by  the  supposition  an  erro- 
neous one,)  and  the  decision  followed  by  the 
practical  measures  which  are  the  proper  con- 
sequences,—still  there  is  no  harm  done.*  A 
man  suffers  for  an  offence  indeed  of  which 
he  is  not  suspected  or  accused,  but  not  for 
an  offence  of  which  he  is  not  guilty.  The 
consequence  is  good  in  all  its  shapes: — pre- 
vention by  example  — prevention  l)y  incapa- 
citation-reformation— compensation,  if  the 
case  calls  for  it,  and  furnishes  matter  for  it : 
— the  good,  in  all  its  shapes,  that  is  looked 
for  in  penal  j ustice ; none  of  the  alarm  that 
reverberates  from  injustice. 

Remains  the  case  of  the  absence  of  all  de- 


* I say,  for  shortness,  there  is  no  harm  done ; 
for  correctness,  the  expression  will  not  serve.  A 
harm  there  is  done:  the  harm  which  consists  of 
insufficient  punishment — the  harm  which  takes 
place  when  a man,  having  incurred  a greater  pu- 
nishment, is,  instead  of  it,  subjected  to  a less. 
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lincluency.  But  if  the  former  case  is  so  rare, 
how  much  rarer  is  this  latter  case  1 To  a 
suffering,  equal  or  superior  to  that  which  is 
listened  upon  a man  by  the  given  delinquency 
with  the  punishment  annexed  to  it,  he  would 
expose  himself,  were  he  to  make  his  conduct 
known: — expose  himself,  without  being  just- 
ly chargeable  with  any  act  of  delinquency  — 
without  having  done  any  of  those  acts  in  vir- 
tue of  which  the  punishment  would  be  just. 
This,  indeed,  is  possible,  but  still  more  im- 
probable. 

Innocent  himself,  a man  chooses  to  be 
treated  as  if  he  were  guilty,  rather  than  tq 
expose  the  secrets  of  a mistress  or  a friend:* 
an  act  of  martyrdom  perfectly  heroical,  and 
the  more  heroical,  the  fitter  a subject  for  a 
play  or  a romance.  But  the  more  heroical, 
the  more  rare ; and  therefore  the  less  fit  a 
subject  to  constitute  a ground  for  the  steps 
of  the  legislator. 

The  secret  protected  at  this  price,  the  se- 
cret of  the  mistress  or  the  friend,  — was  there 
any  spice  of  delinquency  mixed  with  it?  The 
muteness,  heroical  or  otherwise,  is  at  any  rate 
criminal:  it  is  the  common  case  of  an  unwill- 
ing witness,  unwilling  to  expose  a friend  to 
the  punishment  which  his  delinquency  has  in- 
curred: that  sort  of  contumacy  which,  where- 
soever it  exists,  it  is  incumbent  on  the  law 
to  get  the  better  of  at  any  price. 

Without  any  the  least  guilt  on  any  part 
— on  the  part  of  the  examinant  himself,  on 
the  part  of  his  mistress  or  his  friend,  — of  a 
true  and  full  account  of  his  own  proceeding, 
out  of  his  own  mouth,  will  the  effect  be  to 
subject  them  or  him  to  punishment  ? Of  a 
conduct  which,  not  being  tainted  with  delin- 
quency, exposes  a man  to  suffer  as  for  delin- 
quency, are  any  examples  to  be  found  ? Not 
impossibly  : but,  once  more,  the  case  is  too 
extraordinary  to  afford  any  tolerable  ground 
for  the  rejection  of  so  instructive  a species 
of  evidence — a species  by  far  less  exception- 
able, less  liable  to  give  birth  to  undue  deci- 
sion, than  any  other  that  can  be  named. 

Appearances  are  against  him  (to  borrow  a 
phrase  from  the  title  to  a play  :)  appearances 
are  against  him  ; and,  by  the  disclosure  of 
these  appearances,  he  subjects  himself  to  pu- 
nishment for  an  offence  of  which  he  was  in- 
nocent. Appearances  are  against  him  ? Yes, 
some  of  the  appearances : but  are  there  none 
that  are  for  him  ? The  same  examination 
which  calls  upon  him  to  disclose  the  one, 
calls  upon  him  to  disclose  the  other  : of  those 
which  are  against  him  he  is  called  upon  to 
give  an  explanation  : the  explanation,  if  fa- 

• Not  many  years  ago,  at  a special  commission 
in  the  south  of  England,  a respectable  farmer 
suffered  himself  to  be  found  guilty  of  arson,  in 
order  to  screen  his  son.  As  soon  as  the  son  was 
out  of  danger,  the  father’s  innocence  was  made 
manifest,  and  he  was  pardoned. — Ed, 
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vourable  to  himself,  will,  by  the  supposition, 
be  conformable  to  truth : being  conformable 
to  truth,  is  the  conclusion  to  be  that  it  will 
be  disbelieved  ? That  by  possibility  it  may 
be  so,  is  not  to  be  denied  ; but,  once  more, 
probabilities,  and  not  improbabilities,  consti- 
tute the  true  ground  for  legislative  practice. 

II.  Non  - responsion  extra-judicial:  in  a 
penal  case,  the  act  (the  negative  act)  of  him 
who,  understanding  himself  to  be  suspected 
of  an  offence,  and  being  interrogated  con- 
cerning it,  forbears  to  make  answer  to  such 
judicial  questions  as  are  put  to  him  in  relation 
to  it. 

The  tendency  of  this  case  is  e.vidently'  to 
afford  an  inference  of  the  same  nature  as  is 
afforded  in  the  case  just  mentioned.  In  de- 
gree, however,  the  inference  will  most  com- 
monly be  weaker,  and  is  capable  of  existing 
in  all  degrees  down  to  0.  The  strength  of  it 
depends  principally  upon  two  circumstances: 
the  strength  of  the  appearances  (understand, 
the  strength  they  may  naturally  be  supposed 
to  possess,  in  the  point  of  view  in  which  they 
present  themselves  to  the  party  interrogated) 

— the  strength  of  the  appearances,  and  the 
quality  of  the  interrogator.  Suppose  him  a 
person  of  ripe  years,  armed  by  the  law  with 
the  authority  of  justice,  authorized  (as  in 
offences  of  a certain  magnitude  persons  in 
general  commonly  are,  under  every  system 
of  law)  to  take  immediate  measures  for  ren- 
dering the  supposed  delinquent  forthcoming 
for  the  purposes  of  justice, f — authorized  to 
take  such  measures,  and  to  appearance  hav- 
ing it  in  contemplation  so  to  do  ; — in  such 
case,  silence  instead  of  answer  to  a question 
put  to  the  party  by  such  a person,  may  afford 
an  inference  little  (if  at  all)  w^eaker  than  that 
which  would  be  afforded  by  the  like  deport- 
ment in  case  of  judicial  interrogation  before 
a magistrate.  Suppose  (on  the  other  hand) 
a question  put  in  relation  to  the  subject,  at 
a time  distant  from  that  in  which  the  cause 
of  suspicion  has  first  manifested  itself,  — put 
at  a time  when  no  fresh  incident  leads  to  it, 

— put,  therefore,  without  reflection,  or  in 
sport,  by  a child,  from  whom  no  such  inter- 
position can  be  apprehended,  and  to  whose 
opinion  no  attention  can  be  looked  upon  as 
due : in  a case  like  this,  the  strength  of  the 
inference  may  vanish  altogether. 

In  the  three  remaining  cases  (that  of  the 
plaintiff  in  a penal  cause,  that  of  the  plain- 
tiff and  that  of  the  defendant  in  a non-penal 
cause) — from  what  has  been  said  it  will  be 
easy  to  deduce  the  nature  and  strength  of  the 
inference  afforded  by  this  same  modification 
of  circumstantial  evidence.  In  all  these  cases, 
the  evidentiary  fact  being  non-responsion, 

•f-  To  conduct  the  party,  for  exainple,  to  a ma- 
gistrate, or,  at  any  rate,  to  give  information  to  a 
magistrate,  for  the  purjrose  of  the  party’s  being 
so  conducted  before  him. 
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the  fact  evidenced  will  be  want  of  rig^bt, — un- 
foundedness of  the  pretensions  advanced  by 
them  in  their  respective  situations.  In  all 
these  cases,  the  relation  — the  connexion  — 
between  fact  and  fact,  on  which  the  presump- 
tion grounds  itself,  is  the  same  : the  cases  in 
which  the  presumption  is  liable  to  fail,  are 
also  much  the  same:  but  the  injury  liable  to 
result  to  the  individual  from  a decision  to 
his  prejudice,  in  the  case  where  such  decision, 
in  respect  of  its  being  grounded  on  such  pre- 
sumption, is  undue,  being  by  possibility  not 
so  great,  — the  inference  will  be  drawn  with 
so  much  the  greater  freedom  in  any  of  these 
three  latter  cases  then  in  the  case  first  men- 
tioned. 

III.  False  responsion.  The  inference  is  of 
the  same  nature  ; and  in  point  of  strength, 
whenever  in  this  respect  there  is  any  diffe- 
rence between  this  case  and  that  of  non-re- 
sponsion,  it  is  in  this  case  that  the  inference 
(the  probability  of  guilt)  will  be  the  strongest. 

In  the  case  of  judicial  interrogation,  the 
particular  inference  applying  to  the  particular 
case  will  be  strengthened  by  the  general  un- 
favourable inference,  the  shade  thrown  upon 
a man’s  character  by  the  additional  circum- 
stance of  falsehood  : supposing  it  always  to 
have  acquired  the  tinge  of  mendacity  by  the 
infusion  of  criminal  consciousness. 

In  the  case  of  non-judicial  interrogation, 
whatever  counter-inference  may  be  deduced 
from  the  topic  of  incompetency  on  the  part 
of  the  interrogator,  will,  by  the  additament 
here  in  question,  generally  speaking,  be  re- 
pelled  A question,  an  idle  question,  put  to 

me  by  a child  ? A question  from  such  a quar- 
ter,— could  I have  conceived  that  it  would 
be  thought  to  liave  any  claim  to  notice  ? In 
justification  of  simple  silence,  the  defence 
might  be  pertinent,  and  even  convincing : to 
false  responsion,  the  application  of  it  could 
scarce  extend.  Of  the  claim  it  had  to  notice, 
you  yourself  have  borne  sufficient  testimony : 
so  far  from  grudging  the  trouble  of  a true 
answer,  you  bestowed  upon  it  the  greater 
trouble  of  a lie. 

False  answers  are,  naturally  enough,  inter- 
spersed more  or  less  with  self-contradictory 
ones.  The  case  is  no  otherwise  varied  by  the 
intermixture  than  by  this,  viz.  that  in  the  case 
of  self-contradiction  the  falsehood  is  more 
palpable  and  incontestable.  Of  any  two  con- 
tradictory propositions,  the  one  or  the  other 
will  of  necessity  be  false.  Take  away  this 
internal  and  irrefragable  proof,  the  detection 

of  the  falsehood  must  rest  upon  the  basis 

the  more  or  less  precarious  basis,  of  other 
evidence. 

IV.  Evasive  responsion,  is  responsion  in 
words  and  appearances,  non-responsion  in 
effect : i t may  be  termed  virtual  non-respon- 
sion, Under  this  head  may  be  comprised  all 
answers,  in  so  far  as  they  are  irrelevant  to 


the  interrogatories  : all  answers  in  which  no* 
thing  is  contained  that  has  in  any  respect  the 
effect  of  a compliance  with  the  requisition 
(or  say  command)  which  every  interrogatory, 
as  such,  involves  in  its  very  nature.* 

Responsion  is  either  relevant  or  irrelevant. 

If  irrelevant,  and  after  admonition  persisted 
in,  it  is  evasive  : if  evasive,  it  is  tantamount 
to  silence  ; or  rather,  in  the  case  of  evasion 
(if  there  be  anv  difference)  the  inference  is 
stronger.  Silence  may  be  ascribed  to  stupi- 
dity: evasion  is  the  work  of  art  — the  natural 
resource  of  self-condemning  consciousness. 

But  evasion, — to  what  circumstance,  when  ^ 
successful,  does  it  owe  its  capacity  of  having 
the  effect  of  silence ; that  is,  the  desired  effect 
without  the  undesired  ? To  indistinctness ; 
everything  is  referable  to  this  cause. 

In  some  instances  it  will  now  and  then 
happen  that  indistinctness,  designed  or  un- 
designed, shall  have  the  effect  of  false  state- 
ment, affirmative  or  negative.  In  that  case, 
upon  a first  view,  and  for  the  advantage  of 
his  design,  he  is  taken  to  have  said  some- 
thing;— while,  upon  a second  view%  and  to 
the  disadvantage  of  his  design,  he  is  not  found 
to  have  said  anything  : as  against  punishment 
or  other  burdensome  infliction,  he  is  secure 
when,  perhaps,  by  means  of  some  false  and 
fallacious  conceptions  conveyed  by  these  same 
words  to  the  mind  of  the  judge,  he  has  pro- 
duced the  same  desired  effect  that  would  not 
have  been  produced  if  any  assertion  had  been 
hazarded  by  him  in  express  words. 

But  the  most  common  deceptitious  effect 
and  use  of  indistinct  language  (understand, 
to  the  deceitful  deponent,)  is  to  operate  as  a 
succedaneum  to  silence : to  prevent  the  judge,, 
or  whoever  on  this  occasion  stands  in  the  si- 
tuation of  the  judge,  from  observing,  among 
the  several  points  to  which  a man  could  not 
have  spoken  truly  without  speaking  in  the 
way  of  confession,  what  there  maybe,  to  which 
he  has  forborne  to  speak. 

Evasion  is  a sort  of  middle  course  between 
non-responsion,  false  exculpative  responsion, 
and  confessorial  responsion.  Compelled  to 
say  something,  on  pain  of  the  consequence 
which  cannot  fail  to  attach  upon  his  virtual 
refusal  to  say  anything,  a man  keeps  saying 
what  amounts  to  nothing  ; partly  in  the  hope 
that  the  imposition  may  pass  undetected,  and 
the  insignificant  discourse  be  accepted  as  if  it 
were  significant ; partly  to  give  himself  time 
to  consider  into  which  of  the  two  other  paths 
— confessorial  truth  or  exculpative  falsehood 
— he  shall  betake  himself. 

The  effect  of  indistinct  language,  in  the 
character  of  an  advantageous  substitute  to 
false  statement  or  silence,  depends  greatly 
upon  the  magnitude  of  the  mass — the  volu- 

* IVhere  were  you  at  such  a time?  is  as  much 
as  to  say — My  will  is,  that  you  name  to  me  the 
place  at  which  you  were  at  such  a time. 
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minousness  of  it,  in  the  case  of  written  lan- 
guage. Take  a single  short  proposition, — 
be  the  language  of  it  ever  so  indistinct,  it 
will  commonly  be  seen  to  be  so  : the  insig- 
nificance of  it,  and  (in  case  of  malafides)  the 
■evasiveness,  will  be  seen  through.  But,  in 
psychological  as  in  physical  objects,  as  the 
mass  increases,  the  transparency  diminishes : 
end  since,  along  with  the  indistinctness  of 
the  object,  the  exertion  of  the  mind  in  its 
endeavour  to  see  through  it  increases,  it  will 
not  unfrequently  happen  that  the  sinister  pur- 
pose of  the  manufacturer  of  the  chaos  shall 
be  effected,  by  the  mere  lassitude  of  the  eye 
which  has  the  misfortune  to  stand  engaged 
to  look  into  it. 

Order  — method  — is  among  the  instru- 
ments which  intellectual  vigour  has  to  con- 
struct for  the  assistance  of  intellectual  weak- 
ness, and  which,  when  made,  intellectual 
weakness  assists  itself  by,  in  its  endeavours 
to  surmount  the  difficulties  it  has  to  contend 
with.  But  as,  on  one  hand,  the  labour  and 
difficulty  of  producing  order,  so,  on  the  other 
hand,  the  demand  for  it,  increases  with  the 
magnitude  of  the  mass  — with  the  multitude 
of  the  elementary  particles  which  compose  it. 
Order — meaning  good  order — order  the  best 
' adapted  to  the  purpose  — consists  in  the  se- 
lecting, out  of  the  whole  number  of  changes 
capable  of  being  rung  upon  the  number  of 
elementary  parts  in  question,  that  one  of  the 
whole  number  that  will  place  the  aggregate 
mass  in  the  most  intelligible  point  of  view. 
The  number  of  changes  capable  of  being  rung 
upon  an  assemblage  of  elementary  parts,  in- 
creases with  the  number  of  those  parts : — 
increases  with  that  rapidity  of  increase  which 
is  so  familiarly  and  precisely  known  to  ma- 
thematicians, and  which  is  matter  of  so  much 
astonishment  to  persons  altogether  unconver- 
sant  with  the  first  rudiments  of  that  science. 
But,  with  the  number  of  changes  capable  of 
being  rung  upon  the  elementary  parts  of  the 
mass  in  question,  increases  the  chance  in  fa- 
vour of  disorder  and  confusion,  — the  diffi- 
culty of  producing  order,  — the  difficulty  of 
detecting  the  want  of  it,  — the  difficulty  of 
pointing  out  the  remedy  for  the  want  of  it, 
for  the  purpose  of  insisting  on  the  application 
of  the  remedy, — the  facility  of  producing  that 
sort  and  degree  of  disorder  which  shall  weary 
out  the  energies  of  the  inspecting  eye,  and 
force  it  to  withdraw  from  the  subject  alto- 
gether, to  save  itself  from  the  labour  (perhaps 
the  fruitless  labour)  of  persevering  in  the  en- 
deavour to  discover  what  has  and  what  has 
not  been  said  and  done. 

It  is  in  written  language  alone  that  the 
art  of  evasion  finds  a favourable  field  for  its 
operations.  Let  the  deposition  be  delivered 
vivd  voce,  any  attempt  of  this  sort  is  soon 
rendered  abortive.  Though  accepted  in  such 
abundant  instances  in  the  ready- written  form, 
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in  masses  of  any  magnitude,  — testimony  is 
never  accepted  in  the  spontaneous  mode,  in 
the  form  of  vivd  voce  testimony,  in  a mass 
of  any  considerable  magnitude.  Delivered  in 
the  vivd  voce  form,  and  thence  in  the  presence 
of  the  judge;  if  indistinct,  and  by  law  not  ca- 
pable of  being  subjected  to  interrogation  (for 
to  this  pitch  of  opposition  to  common  sense 

has  legal  usage  soared,) — no  better  purpose 

none  more  favourable  to  the  design  of  the  maid 
fide  deponent  — will  be  answered  by  it,  than 
would  have  been  answered  by  silence.  But, 
if  subject  to  interrogation,  by  interrogation  it 
would  immediately  be  clarified,  and  reduced 
either  to  false  statement  or  to  verbal  silence. 
Delivered  in  the  shape  of  written  language, 
a mass  of  indistinct  matter  runs  on  to  any 
number  of  pages  or  volumes : delivered  vivd 
voce,  in  the  presence  of  a person  having  power 
to  interpose  at  any  time  by  interrogation,  it 
is  stopped  at  the  first  indistinct  word. 

CHAPTER  VI. 

OF  SPONTANEOUS*  SELF-INCULPATIVE  TES- 
TIMONY, CONSIDERED  AS  AFFORDING  EVI- 
DENCE OF  DELINQUENCY. 

§ 1.  Confession,  and  confessorial  evidence, 
what — distinction  between  them. 

When  the  supposed  delinquent  is  really 
guilty — the  offence  the  subject  of  discourse 
between  himself  and  another  person  — and  he 
himself  the  speaker,  — in  the  natural  course 
of  things,  the  composition  of  the  discourse 
will  be  a mixture  of  falsehood  and  truth:  fear 
of  detection,  and  the  view  of  the  criminative 
force  with  which  (in  so  far  as  followed  by 
detection)  falsehood  never  fails  to  act,  being 
sufficient  to  prevent  it  from  being  willingly 
recurred  to  in  any  other  case  than  where,  to 
repel  suspicion,  it  seems  altogether  indispen- 
sable. But,  though  in  the  discourse  itself 
these  elements  will  generally  be  found  in  a 
state  of  combination,  yet,  for  the  purpose  of 
explanation,  it  will  be  neither  useless  nor 
impracticable,  to  separate  them  in  idea,  and 
examine  them  apart. 

Moreover,  on  the  occasion  of  any  such  dis- 
course,— howsoever  it  should  have  happened 
that  the  discourse  was  begun  by  the  supposed 
delinquent,  whose  conduct,  by  the  supposi- 
tion, is  the  subject  of  it,— yet  it  will  seldom 
happen  but  that,  in  the  view  taken  of  it  by 
the  hearer  or  hearers  (say,  for  simplicity’s 


• By  spontaneous  self-inculpative  testimony, 
is  here  meant,  as  will  hereafter  be  seen,  not  self- 
inculpative  testimony  which  is_  voluntary,  and 
intended  to  be  self-inculpative,  in  contradistinc- 
tion to  that  which  is  not  so  intended ; but  merely 
that  which  is  not,  as  distinguished  from  that 
which  is,  extracted  by  interrogation.  Sponta- 
neous is  here,  as  in  the  book  onExTHACTit^, 
employed  as  synonymous  with  uninterroyatea. 
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f<ake,  the  hearer,)  it  will  in  this  or  that  part 
appoar  obscure,  ambiguous,  or  (if  not  incor- 
rect) at  any  rate  more  or  less  imperfect;  in 
every  one  of  which  cases, — if,  on  the  part  of 
the  hearer,  discourse  as  well  as  thought  is 

free, interrogation  on  that  part,  responsion 

on  the  other,  will,  in  some  shape  or  other, 
take  place  of  course. 

In  the  ordinary  colloquial  intercourse  be- 
tween man  and  man,  it  is,  however,  not  less 
natural  for  the  discourse  to  take  its  com- 
mencement without  interrogation  than  by  in- 
terrogation: having  been  thus  begun,  it  may 
Imppen  to  it  to  continue  upon  that  same  foot- 
ing for  any  length  of  time : and,  so  long  as 
upon  that  same  footing  it  does  continue,  it 
will  be  conducive  to  distinctness  of  concep- 
tion to  consider  in  what  shape  the  sort  of 
evidence  in  question — self-disserving  and  self- 
criminative  verbal  evidence  — is  capable  of 
presenting  itself  by  itself,  and  without  any 
admixture  of  that  sort  of  evidence  in  the  ex- 
traction of  which  interrogation  has  been  the 
instrument  employed. 

When,  on  the  part  of  a supposed  delin- 
quent, discourse  of  the  self-regarding  kind, 
and  (with  relation  to  the  offence  in  question) 
of  a self-disserving,  and  thence  (it  being  a 
case  of  supposed  delinquency)  of  a self-cri- 
minative or  self-inculpat.ive  tendency,  is  con- 
sideied  as  sufficient  of  itself  to  justify  a 
judgment  of  conviction,  declaring  him  con- 
victed of  that  offence,  — such  discourse  is, 
when  taken  in  the  aggregate,  styled  in  judi- 
cial practice  a confession. 

In  regard  to  the  two  modifications  of  evi- 
dence distinguished  from  each  other  by  the 
denominations  of  direct  and  circumstantial,  it 
has  already  been  remarked  how  intimate  the 
connexion  is  — how  faint,  and  oftentimes 
scarce  determinative,  the  boundary  line  which 
separates  them. 

A confession,  if  so  it  really  be  that  it  is 
particular  enough  to  form  a sufficient  ground 
for  conviction,  cannot  fail  to  contain  more 
or  less  of  that  sort  of  evidence  which,  re- 
quiring no  ulterior  inference  to  be  drawn  from 
it,  may  with  propriety  be  considered  as  being 
of  the  nature  of  direct  evidence.  But,  more- 
over, what  can  scarcely  happen  is,  that  it 
should  not  contain  any  admixture  of  circum- 
stantial evidence ; viz.  of  propositions,  each 
of  which  (coining  as  they  do  from  the  sup- 
posed delinquent,)  supposing  it  to  have  stood 
by  itself,  might  have  operated  with  more  or 
less  probative  force  towards  conviction,  by 
means  of  some  inference  for  which  it  would 
afford  a ground,  — by  means  of  some  such 
inference,  and  not  otherwise. 

When  it  amounts  to  a coa/essiofl!,  the  mass 
of  discourse  in  question  is  full  and  satisfac- 
tory, as  above.  But  even  when,  so  far  as  it 
goes,  the  tendency  of  it  is  disserving,  and,  in 
respect  of  the  occasion,  self-criminative;  yet, 


when  delivered  in  loose  and  casual  fragments, 
it  may  happen  to  it  to  possess  this  tendency 
in  any  the  slightest  degree  imaginable ; ope- 
rating with  any  degree  of  probative  force, 
from  the  highest  to  the  lowest. 

In  the  case  where  the  whole  mass,  being 
complete,  would  have  amounted  to  a confes- 
sion ; if  any  fragment  is  broken  off,  the  re- 
maining force  may  be  styled  a mass  or  article 
of  confessorial  evidence.* 

• The  word  confession  is  apt  to  suggest  the 
idea  of  a voluntary  acknowledgment  made  by 
the  defendant  of  his  having  committed  the  of- 
fence with  which  he  is  charged.  The  confession, 
however,  may  be  either  voluntary  or  involun- 
tary; and  it  may  have  for  its  subject,  not  the 
offence  itself,  but  some  fact  or  facts  evidentiary 
of  it. 

The  fact  which  is  the  subject-matter  of  the 
confessorial  evidence,  may  be  either  a fact  of  the 
number  of  the  principal  facts  by  which,  taken 
together,  the  complex  fact  of  the  defendant’s 
criminality  is  composed ; or  it  may  belong  to  any 
one  of  those  classes  of  evidentiary  facts  which 
have  been  or  will  hereafter  be  brought  to  view 
in  the  character  of  so  many  species  or  modifica- 
tions of  circumstantial  evidence : — Preparations, 
attempts,  declarations  of  intention,  threats : phy- 
sical and  involuntary  symptoms  of  fear,  betrayed 
by  the  confessionalist  upon  an  occasion  specified: 
the  care  taken  by  him  to  conceal  the  obnoxious 
event,  the  criminal  act — or  his  person  while  en- 
gaged in  it;  to  keep  out  of  the  way  all  persons 
whose  presence  might  have  been  dangerous  in 
the  character  of  percipient  witnesses  of  it:  the 
language  held  by  him,  before  the  act  and  after 
it,  in  the  view  of  quieting  suspicion,  or  prevent- 
ing it  from  coming  into  existence:  the  exertions 
employed  by  him  upon  a variety  of  objects,  of 
the  class  of  things,  in  the  view  of  preventing 
them  from  assuming  appearances  capable  of 
testifying  against  him  in  the  character  of  real 
evidence:  the  exertions  employed  by  him  in  the 
view  of  giving  to  any  of  those  objects  delusive  ap- 
pearances, tending  to  bring  to  view  the  obnoxious 
event  as  being  the  work  of  mere  accident,  or  of 
some  other  agent:  the  labour  employed  by  him 
upon  the  apprehended  witnesses,  whose  observa- 
tions, in  the  character  of  percipient  witnesses,  he 
could  not  prevent  from  coming  into  existence : 
the  exertions  made  by  him  to  keep  them  out  of 
the  way  by  direct  threats  or  promises,  by  deceit- 
ful representations,  or  by  downright  force — or, 
in  the  event  of  their  appearance,  to  suppress  the 
facts  indicative  of  his  guilt,  or  even  substitute  to 
them  pretended  facts  indicative  of  his  innocence : 
the  exertions  made  by  him  for  the  purpose  of 
operating  in  the  like  manner  upon  persons  who 
had  begun,  or  were  expected  by  him,  to  actagainst 
him,  in  the  character  of  prosecutors:  the  exertions 
made  by  him  for  withdrawing  his  person  and 
property  out  of  the  reach  of  justice,  and  in  the 
meantime  for  concealing  himself:  the  motives 
by  which  he  was  stimulated  to  the  commission 
of  the  offence : the  length  of  time  during  which 
these  motives  had  been  operating  on  his  mind, 
and  the  turn  which  this  disposition  of  mind  had, 
on  different  occasions,  given  to  his  conduct:  the 
language  which  it  had  occurred  to  him  to  hold 
to  different  persons  on  different  occasions,  whose 
questions  or  ob&ervaticms  he  had  to  encounter  in 
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This,  it  will  be  seen  presently,  is  far  from 
being  the  only  species  of  imperfect  self- dis- 
serving, and  thereby  self-criminative  or  self- 
inculpative,  evidence,  exemplified  in  practice. 
It  is,  however,  one  species  of  self-disserving 
evidence:  and  forasmuch  as  a mass  of  simply 
confessorial  evidence  {i.  e.  a mass  of  confes- 
sorial  evidence  not  amounting  to  a confession) 
does  not  of  itself  form  a sufficient  ground  for 
conviction,  while  a mass  of  confessorial  evi- 
dence amounting  to  a confession  does  of  it- 
self form  a sufficient  ground  for  conviction, — 
it  would  be  of  no  'small  utility  in  practice,  if 
a criterion  was  established,  whereby,  without 
danger  of  dispute  or  misconception,  it  might 
upon  every  occasion  be  pronounced  of  a mass 
of  self- disserving  and  self-inculpative  evi- 
dence, whether  it  was  a complete  confession, 
or  nothing  more  than  a mass  more  or  less 
considerable  of  confessorial  evidence. 

Let  this  criterion  be  constituted  by  the 
application  of  the  process  of  interrogation: 
interrogation,  oral  or  epistolary  (as  shall  be 
determined,)  but  at  any  rate  judicially  per- 
formed : insomuch  that,  — be  the  mass  of 
confessorial  evidence,  upon  the  face  of  it, 
ever  so  correct  as  well  as  complete, — yet, 
until  §nd  unless,  for  the  assurance  of  its  cor- 
rectness as  well  as  completeness,  it  has  had 
that  security  which  it  is  not  in  the  power  of 

relation  to  the  principal  facts  of  the  offence,  or 
any  other  facts  whose  connexion  with  it  might, 
to  his  apprehension,  be  discovered  or  suspected  : 
the  silence  he  ventured  or  was  forced  to  maintain 
on  some  occasions;  the  false  or  evasive  answers  it 
occurred  to  him  to  give  on  other  occasions ; with 
the  self-contradictions  which,  on  some  of  those 
occasions,  he  fell  into  in  consequence:  the  me- 
moranda he  had  made  of  some  of  the  facts  con- 
nected, in  one  way  or  other,  with  the  criminal 
enterprise;  the  letters  he  had  written  to  or  re- 
■ceived  from  associates;  and  his  alarm  under  the 
apprehension  that  some  of  these  documents  had 
fallen  into  the  adversary’s  hands : his  fears  under 
the  apprehension  that  among  his  consultations 
with  his  confederates  there  were  some  that  might 
have  been  overheard  by  persons,  through  the  evi- 
dence of  whose  discourse  they  would  not  fail  to 
be  conveyed  to  the  notice  of  the  adversary;  his 
fears  that  among  his  associates  there  were  some 
who  either  already  had  been,  or  soon  would  be, 
unfaithful  to  their  trust. 

Not  only  so,  but  a fact  that  in  itself  has  no 
perceptible  connexion  with  any  criminative  fact, 
may,  by  accident,  operate  to  the  prejudice  of  the 
defendant;  and  in  that  respect  the  discourse,  by 
which  the  existence  of  that  fact  has  been  stated 
by  him,  may  operate  against  him  in  the  charac- 
ter of  confessorial  evidence. 

An  extraneous  witness,  speaking  to  a supposed 
confessorial  discourse  supposed  to  have  been  held 
in  his  presence  by  the  confessionalist,  mentions 
a variety  of  facts  as  having  on  that  occasion  been 
stated  by  the  confiessionaust facts,  of  the  ex- 

istence of  which,  but  for  such  confessorial  dis- 
course, such  reporting  witness  could  not  have 
been  apprised.  A number  of  facts — (suppose) 
transactions  of  the  confessionalist  himself,  con- 
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anything  but  the  process  of  interrogation  to 
afford,  let  it  not  be  considered  as  amounting 
in  any  case  to  a confession,  for  any  such  prac- 
tical purpose  as  that  of  conviction,  as  above 
mentioned. 

^ Short  of  a confession  — although  (so  far  as 
it  goes)  confessorial  — it  may  of  course  be, 
after  and  notwithstanding  interrogation;  but 
without  interrogation  let  it  never  be  consi- 
dered as  amounting  to  a confession,  in  what 
degree  soever,  upon  the  face  of  it,  ample  and 
instructive. 

Another  condition  which  it  might,  perhaps, 
be  proper  to  add  to  the  description  of  a con- 
fession, is  this:  viz.  that,  to  amount  to  a 
confession,  although  extracted  by  judicial  in- 
terrogation, it  ought  to  be  such  as  would  have 
been  sufficient  to  warrant  a conviction  had  it 
been  delivered  by  an  extraneous  witness. 

Self-regarding  evidence,  as  has  been  ob- 
served in  a former  chapter,  is  the  only  species 
of  direct  testimonial  evidence  which,  with 
reference  to  a complex  act  of  the  description 
in  question  (a  criminal  act,)  can  be  complete, 
without  comprehending  any  article  whatever 
of  circumstantial  evidence — without  leaving 
any  fact  to  be  made  out  by  inference.  When 
it  is  thus  complete — mention  being  made  in 
it  of  every  fact  (psychological  as  well  as  phy- 
sical) which  is  necessary  to  complete  the  de- 

nected  or  not  connected  with  the  criminal  en- 
terprise— are  thus  reported  as  having,  on  the 
occasion  in  question,  been  reported  to  the  wit- 
ness by  the  confessionalist ; the  existence  of  these 
several  facts  is  put  out  of  doubt  by  other  wit- 
nesses coming  forward,  and  deposing,  in  the  cha- 
racter of  percipient  witnesses,  as  to  such  facts  as, 
in  the  character  of  evidentiary  facts,  point  di- 
rectly at  thedofendant’s criminality: — the  report 
made  of  them  by  the  confessionalist  to  the  report- 
ing witness  assumes  directly  and  obviously  the 
character  of  confessorial  evidence.  But  even  those 
which  have  no  such  operation  serve  to  confirm 
the  veracity  of  the  statement  by  which  the  re- 
porting witness  reports  the  tenor  or  the  purport 
of  thealready-described  portion  of  thedefendant’s 
confessorial  evidence,  moreover,  in  the  same* 
proportion  in  which  it  tends  to  demonstrate  the 
trustworthiness  of  the  evidence  of  the  rejxtrting 
witness — of  the  whole  body  of  it  taken  together 
— in  that  same  proportion  it  evidently  operates 
in  prejudice  of  tiie  defendant’s  cause.  It  there- 
fore comes,  as  incontestably  as  the  other  branch, 
though  not  so  obviously,  under  the  character  of 
confessorial  evidence. 

In  the  trial  of  John  the  painter,  the  incendiary 
who  in  1777  burnt  the  rope-house  at  Portsmoutli, 
tile  conviction  was  grounded  principally  on  the 
defendant’s  confessorial  evidence,  as  reported  by 
an  extraneous  witness,  Baldwin ; and,  of  the  evi- 
dence given  by  other  witnesses,  a great  part  con- 
sisted in  confirmatory  statements  of  other  facts, 
in  themselves  immaterial,  but  suted  by  the  de- 
fendant in  the  confessorial  narrative  given  hyliim 

to  that  reporting  witness.  V'et  on  this  occasion 
the  advocate  for  the  prosecution  boasted  irnich, 
and  not  without  reason,  of  the  probative  force 
of  the  conclusiveness,  of  his  evidence. 
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scription  of  the  offence  (this  deponent,  the 
person  whose  testimony  it  is,  being  the  de- 
fendant, the  person  who  stands  accused  or 
suspected  of  that  offence;)  such  body  of  evi- 
dence may  be  termed  plenary  confession.  If 
there  be  any  one  such  fact,  of  which  express 
mention  is  not  contained  in  the  mass  of  evi- 
dence so  denominated,  the  confession,  whe- 
ther satisfactory  or  not,  is,  at  any  rate,  short 
of  plenary.  In  practice  it  may  very  well 
happen  that  in  this  or  that  instance  it  may, 
without  being  strictly  speaking  plenary,  be 
considered  as  being  equivalent  to  plenary, 
and  as  satisfactory  as  if  it  were  so.  As,  for 
instance,  if  Reus,  being  accused  of  the  mur- 
der of  Occisus,  on  being  interrogated,  says, 
“ Yes;  it  was  indeed  I who  struck  the  fatal 
blow.”  In  this  example,  nothing  more  is  ne- 
cessarily deposed  to  than  the  physical  act : 
but,  from  the  confession  thus  made  of  the 
physical  act,  the  existence  of  the  correspon- 
dent intention  (a  psychological  fact)  will 
naturally  enough  be  inferred  of  course.* 
There  is  no  imaginable  lot  of  testimonial 
evidence  which  may  not  (as  hath  already 
been  observed)  operate  in  the  character  of 
direct  as  well  as  in  that  of  circumstantial  evi- 
dence. As  this  is  the  case  with  extraneous, 
so  is  it,  and  more  {tarticularly,  with  self-re- 
garding evidence.  Direct  with  reference  to 
one  fact  (the  fact  asserted  by  it,)  it  may  be 
circumstantial  with  regard  to  another  fact, 
a fact  inferred  from  the  assertion.  But  its 
being  capable  of  operating  in  the  character  of 
direct  evidence,  does  not  lessen  the  force  of 
the  demand  which  calls  upon  us  to  consider  it 
in  the  character  of  circumstantial  evidence. 
There  is,  therefore,  no  possible  modification 
of  confessorial  evidence,  that  will  not  require 
to  be  considered  here  under  the  head  of  cir- 
cumstantial evidence.  In  truth,  it  is  only  in 
its  character  of  confessorial  evidence — in  re- 
spect of  its  capacity  of  affording  inferences, 
meant  or  not  meant  by  the  party  to  be  drawn 
from  it — that  it  admits  so  great  a variety  of 
modifications.  Consider  it  purely  and  simply 
in  the  character  of  direct  evidence — consider 
the  asertion  as  evidentiary  of  the  fact  asserted 
by  it,  and  nothing  mor^e,  — all  these  distinc- 
tions vanish.  By  the  assertion  in  question,  the 
fact  asserted  is  proved,  or  not  proved,  — that 
fact,  and  that  fact  alone,  — according  as  the 
testimony  is  regarded  as  true  or  false. 

• Confessorial  evidence,  when  not  plenary per 
se — in  itself — may  yet  be  so  by  relation.  It  is 
so  by  relation  when  it  refers  to  some  other  dis- 
course in  which  whatever  is  wanting  to  make  it 
plenary  is  contained. 

Thus,  when,  in  the  form  of  English  law,  at  the 
opening  of  the  trial,  the  question  is  put  to  the  de- 
fendant, How  say  you,  guilty,  or  not  guilty  ?_ 
If  the  answer  he,  Guilty,  the  confession  is  plenary 
by  relation ; for  it  refers  to  the  full  description  of 
the  offence,  as  contained  in  the  instrument  of  ac- 
cusauon  called  the  indictment. 


In  considering  whether  a given  lot  of  self- 
regarding  evidence  belongs  or  not  to  the  head 
of  confessorial  evidence,  regard  must  be  had, 
not  to  the  conception  entertained  or  not  by 
the  confessionalist  himself,  in  regard  to  the 
consequences  of  it  (whether  to  himself  or 
others,)  but  merely  to  the  use  eventually 
made  of  it  when  exhibited  in  the  course  of 
the  cause.  The  application  of  which  it  is  re- 
garded as  susceptible  being  considered,  the 
idea  of  reluctance  on  the  part  of  the  confes- 
sionalist will  naturally  enough  be  presented 
by  the  term  confession,  and  its  several  con- 
jugates. But  if  reluctance  were  looked  upon 
as  a necessary  component  circumstance,  the 
extent  of  the  idea  thus  annexed  to  the  term 
would  be  found  to  fall  far  short  of  the  extent 
that  will  be  found  necessary  to  be  given  to  it 
on  many  of  the  occasions  on  which  the  de- 
mand for  it  presents  itself.  These  occasions 
will  be  distinctly  brought  to  view,  when  we 
come  to  speak  of  the  different  modifications 
of  confessorial  evidence.  The  case  where  the 
utterance  of  it  is  attended  with  reluctance, 
is  but  one  out  of  many  distinguishable  modi- 
fications. 

§ 2.  Of  spontaneous  confessorial  evidence 
extra-judicially  delivered. 

Of  this  species  of  evidence  it  being  one 
characteristic  property  that  the  tendency  of 
it  is  prejudicial,  and  that  in  any  degree  up  to 
the  highest,  to  him  to  whom  it  owes  its  birth ; 
and  another,  that  it  comes  out  spontaneously, 
and  without  any  application  of  the  instrument, 
with  the  help  of  which,  evidence  of  the  same 
tendency  is  capable  of  being  extracted  from 
the  unwilling  mind  by  the  hand  of  power;  two 
doubts  naturally  present  themselves  as  seek- 
ing for  satisfaction : viz.  to  what  causes  it  is 
capable  of  owing  its  birth  ? and  to  what  others 
its  introduction  to  the  theatre  of  justice? 

To  the  first  of  these  questions  an  answer 
may  be  conveyed  by  so  many  specific  deno- 
minations, each  of  them  having  the  effect  of 
indicating  the  cause  (the  psychological  cause) 
to  which  the  species  so  denominated  owes  its 
birth.  To  the  other,  an  answer  will  be  af- 
forded by  an  indication  given  in  each  instance 
of  the  causes  of  transpiration;  incidents,  by 
the  force  of  which  it  has  been  found  in  prac- 
tice that  evidence  of  the  species  in  question 
has  made  its  way  to  the  theatre  of  justice. 

1.  First  species  of  self-inculpative  or  self- 
criminative  evidence,  conspiratorial  evidence. 
Discourse  held  amongst  delinquents  as  to  the 
time,  place,  means,  and  other  circumstances, 
of  the  offence ; whether  already  committed, 
or  as  yet  but  meditated. 

Examples  of  the  causes  of  transpiration : — 
1.  Over-hearing;  2.  Loss  of  papers  by  acci- 
dent, by  interception,  by  seizure ; 3.  Disclo- 
sure, with  or  without  treachery,  on  the  part 
of  one  or  more  of  the  co-delinquents. 
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2.  Simply  confidential.  A disclosure  made 
(whether  from  any  interested  view,  or  merely 
in  expectation  of  sympathy)  by  one  or  more 
of  the  co-delinquents,  before  or  after  the  com- 
mission of  the  offence,  to  an  individual  who 
either  was  or  was  expected  to  be  a partaker 
in  it. 

Transpiration  causes,  the  same  in  this  se- 
cond case  as  in  the  first. 

3.  Jactitantial — directly  or  purposely  jac- 
titantial.  The  supposed  offender,  taking  a 
pride  in  the  offence,  or  in  the  reputation  of 
having  committed  it,  makes  an  intentional 
and  unreserved  statement  of  it,  in  a manner 
more  or  less  circumstantiated,  to  one  on  whose 
part  he  expects  on  that  account  esteem  or 
sympathy.* 

Transpiration  causes  still  the  same. 

4.  Jactitantial  through  unadvisedness.  In 
tlie  view  of  conciliating  esteem  or  sympathy, 
a man  relates  some  act  of  his,  in  itself  not 
criminal  or  otherwise  obnoxious,  but  which 
(in  one  way  or  other)  becomes  evidentiary 
of  the  principal  act — the  act  of  delinquency 
in  question. 

Transpiration  causes,  still  the  same. 

5.  Simply  unadvised,  or  unadvisedly  callo~ 
quial.  In  the  way  of  ordinary  conversation, 
without  any  design  of  boasting,  a man  speaks 
either  of  some  act  of  his  own,  or  of  any  other 
•.ncident,  any  other  matter  of  fact,  which  — 
in  virtue  of  some  connexion,  that  he  is  not 
aware  of,  with  the  principal  fact  in  question, 
the  fact  of  his  delinquency  — operates  in  the 
character  of  an  evidentiary  fact  in  relation 
to  it : for  example,  his  having  been  in  such 
a place  at  such  a time. 

Transpiration  causes,  still  the  same,  ex- 
cept that  there  is  no  place  for  treachery,  no 
confidence  having  been  placed. 

6.  Unadvisedly  exculpative.  Finding  or  ap- 
prehending himself  exposed  to  the  imputation 
of  the  act  of  delinquency  in  question, — the 
supposed  delinquent,  in  the  view  of  wiping 
off  the  imputation,  or  screening  himself  from 
it,  mentions  in  discourse  some  matter  of  fact, 
which,  without  his  being  aware  of  such  its 
tendency,  contributes  to  the  contrary  effect, 
as  above. 

Transpiration  causes,  as  per  last ; no  room 
for  treachery. 

7-  Penitential,  or  penitentially  confessorial. 
Though,  by  the  supposition,  the  occasion  on 
which  it  is  delivered  is  here  extra-judicial, 

• In  the  case  of  John  the  painter,  who  (anno 
1777)  was  hanged  for  setting  fire  to  a public  store- 
house at  Portsmouth,  under  the  notion  of  render- 
ing service  to  the  American  states  on  the  occasion 
of  the  war  which  terminated  in  their  indepen- 
dence, the  principal  part  of  the  evidence  was  of 
this  complexion. 

So  in  the  case  of  Crossfield,  who  was  tried  on 
B charge  of  being  concerned  in  a plot  for  the  as- 
sassination  of  his  late  Majesty  by  means  of  an 
air-gun. 
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it  may  happen  to  it  to  have  been  delivered 
in  contemplation  of  its  being  judicially  pro- 
duced in  evidence.  If  so,  — here,  as  in  the 
case  of  a confession  or  confessorial  evidence 
judicially  delivered,  transpiration  is  out  of 
the  question.  If  so  it  were  that  the  conmui- 
nication  was  made  in  confidence,  it  then,  in 
respect  of  transpiration  causes,  coincides  with 
simply  confidential  self-disserving  evidence, 
as  above.  But,  in  this  case,  as  in  that  other, 
it  remains  for  inquiry,  by  what  causes  a course 
so  repugnant  to  the  universally  - prevalent 
principle  of  self-preservation  was  produced. 

8.  Superior -henefit-seching.  By  the  pursuit 
of  some  benefit,  it  may  happen  to  a man  to 
make  known  some  fact,  which  — without  his 
being  aware  of  it,  or  even  though  he  be  aware 
— may  happen  to  contribute,  in  the  charac- 
ter of  an  evidentiary  fact,  towards  his  being 
convicted  of  the  offence  in  question.  Pro- 
bability and  nearness,  as  well  as  magnitude, 
considered  on  both  sides,  it  may  happen  that 
the  value  of  the  benefit  shall  be  in  his  eyes 
so  great,  as  to  more  than  compensate  for  the 
risk  of  the  whole  mass  of  evil,  punishment 
included,  which  he  beholds  attached  to  the 
offence. 

The  infinnative  considerations  applicable 
to  the  probative  force  of  criminative  circum- 
stantial evidence  of  this  class,  seem  capable 
of  being  designated  in  general  terms  by  three 
words:  viz.  1.  Misinterpretation  ; 2.  Incom- 
pleteness ; 3.  Mendacity. 

1.  Misinterpretation  has  in  this  case  the 
effect  that  incorrectHess  on  the  part  of  the 
evidence  itself  has,  if  not  misinterpreted : 
inasmuch  as,  though  the  evidence  itself  be 
not  incorrect,  yet  the  conception  produced 
by  it  (either  in  the  mind  of  the  judge,  or 
in  the  mind  of  the  extra-judicially  percipient 
witness,  the  ear-witness  of  the  discourse, 
and  through  him  in  the  mind  of  the  judge) 
is  incorrect  and  deceptitious ; causing  the 
supposed  delinquent  to  be  believed  to  have 
committed  an  act  of  delinquency  which  in 
truth  he  did  not  commit. 

2.  As  to  incompleteness  ; it  depends  upon 
the  manner  in  which  it  is  incomplete,  whether 
the  effect  of  it  shall,  to  the  prejudice  of  the 
supposed  delinquent,  be  the  same  as  that  of 
incorrectness,  or  whether  it  shall  amount  to 
nothing  more  than  the  rendering  the  proba- 
tive, the  criminative,  force  of  it,  less  consi- 
derable than  if  it  had  been  nearer  to  the  being 
complete. 

3.  By  mendacity  (here  as  elsewhere)  is  to 
be  understood  wilful  and  purposed  incorrect- 
ness ; where  the  evidence  thus  delivered,  the 
discourse  thus  used,  is  incorrect,  being  ren- 
dered so  wilfully,  and  on  purpose. 

1.  Misinterpretation.  By  misinterpretation 
on  the  part  of  the  judge,  the  deceptitious 
effect  produced  by  circumstantial  evidence  of 
this  description  is  susceptible  of  modificat  ions. 


34 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


analop:ous  to  that  already  mentioned  as  pro- 
ducible by  misinterpretation  of  preparations 
and  attempts,  directed  in  appearance,  but  (as 
in  the  case  supposed  it  happened)  not  in 
reality,  to  the  act  of  delinquency  eventually 
committed.  Instead  of  the  act  which,  by 
means  of  the  misinterpretation,  is  supposed 
and  concluded  to  have  been  committed — -un- 
der the  supposition  of  its  having  been  virtu- 
ally acknowledged  to  have  been  committed, — 
the  act  really  performed  may  have  been — 1. 
Blameless,  though  seeking  secrecy;  2.  Blame- 
less, and  not  so  much  as  seeking  secrecy ; 3. 
Imaginary : as,  if  the  intimation  given  of  it, 
whether  directly  or  in  the  way  of  allusion  or 
insinuation,  was  meant  in  the  way  only  of 
sport  or  jest ; or,  if  the  act  committed  by  the 
supposed  delinquent,  and  meant  by  him  on 
the  occasion  in  question  to  be  spoken  of,  was 
an  act  which,  though  culpable,  was  culpable 
in  a different  manner,  or  in  less  a degree,  than 
the  act  which,  from  the  consideration  of  such 
his  discourse,  is  inferred  from  it,  and  believed 
to  have  been  committed. 

Many  cases  may  be  put,  in  which  that 
which  really  is  not  a confession  might  be 
taken  for  and  acted  upon  as  such. 

A paper  is  found,  in  the  defendant’s  hand- 
writing, charging  him,  the  defendant,  with  a 
crime.  Though  written  by  the  defendant’s 
hand,  it  may  have  been  the  discourse  of  an- 
other person,  and  all  of  it  false : simple  curi- 
osity, or  even  the  intention  of  refuting  it,  in 
a private  way,  or  with  the  assistance  of  jus- 
tice, might  have  been  his  motive  for  copying 
it. 

The  poet  Jean  Baptiste  Rousseau  wrote  a 
virulent  libel,  aspersinga  multitude  of  respect- 
able characters,  Saurin’s  among  the  rest,  and 
circulated  it  in  manuscript.  Saurin,  having 
liorrowcd  one  of  these  manuscripts,  copied  it 
with  his  own  hand,  for  the  purpose  of  an- 
swering it,  or  instituting  a prosecution  on 
the  ground  of  it.  Rousseau,  hearing  of  this, 
or  suspecting  it,  got  possession  of  Saurin’s 
copy,  and  on  the  ground  of  it,  with  the  help 
of  some  false  evidence  for  the  explanation  of 
it,  instituted  a prosecution  against  Saurin, 
charging  him  with  being  the  author  of  it. 
The  truth  was  discovered  by  the  vivd  voce 
examination  of  the  false  witnesses : and  this, 
too,  without  the  benefit  of  that  sort  of  exa- 
mination which,  under  the  name  of  cross- 
examination,  they  would  have  undergone  had 
it  been  in  England.* 


* There  is  a well-known  (though  not  very  well 
authenticated)  anecdote  of  Rabelais,  in  which  it 
is  narrated,  tliat  being  anxious  to  visit  Paris,  and 
not  being  possessed  of  sufficient  funds  to  gratify 
his  wish,  he  forged  a plot  against  the  life  of  the 
King,  the  Queen,  and  the  Duke  of  Orleans,  and 
provided  self-inculpative  testimony  against  nim- 
selL  sufficiently  strong  to  occasion  his  being  sent 
to  Paris  at  the  expense  of  the  government Ed. 
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The  confession  may  have  been  given  in  the 
way  of  jest : the  whole  of  it,  or  any  part, 
devoid  of  truth:  neither,  in  fact,  conformable 
to  the  truth  of  things,  nor  so  much  as  meant 
to  be  taken  for  such. 

A case  of  this  description  happened,  if  I 
have  been  rightly  informed,  not  many  years 
ago  in  England.  From  I know  not  what  cir- 
cumstances, a person,  whom  I will  call  Jura- 
turus,  was  expected  to  be  put  upon  the  jury, 
in  a cause  of  public  expectation,  in  which  the 
affections  of  political  parties  took  an  interest. 
A letter  was  written  to  him  by  Jocosus,  con- 
juring him  to  see  the  defendant  convicted, 
right  or  wrong.  For  this  letter  Jocosus  was 
prosecuted,  as  ior embracing  (the  namegiven 
by  the  English  law  to  the  act  of  extra-judicial 
solicitation,  where  the  sortof  ephemeral  judge, 
called  a juryman,  is  the  subject  of  it.)  The 
matter  being  somehow  explained,  Jocosus 
escaped  conviction,  or  at  least  punishment 
administered  under  that  name;  but  the  costs 
of  prosecution  were  in  effect  a punishment, 
and  a very  severe  one.  Had  the  testimony  of 
the  defendant  been  receivable  in  law,  and 
known  to  be  so,  the  prosecution  would  hardly 
have  been  instituted. 

2.  Incompleteness.  It  is  evident  that  an 
extra-judicial  confession  may  be  incomplete 
to  any  imaginable  degree.  For  — 1.  In  the 
shape  in  which  the  discourse  flows  from  the 
lips  of  the  confessionalist,  it  may  be  loose' 
and  imperfect  up  to  every  conceivable  degree 
of  imperfection.  2.  The  interlocutor — who 
may  be  sensible,  or  to  the  highest  conceivable 
degree  insensible,  of  such  its  deficiency. — may 
accordingly  let  it  pass  in  such  its  imperfect 
state,  without  applying  himself  in  any  way  to 
render  it  more  complete.  3.  Though  he  pos- 
sessed, in  ever  so  high  a degree,  the  requisite 
inclination ; the  power,  the  effective  power, 
of  commanding  and  producing  the  requisite 
explanations,  may  on  his  part  be  deficient,  in 
any  conceivable  degree. 

3.  The  case  of  mendacity  requires  more 
explanation.  To  a first  view,  nothing  can  be 
more  paradoxical  than  the  case  of  a man’s 
having  recourse  to  falsehood  for  the  purpose 
of  subjecting  himself,  perhaps  to  the  punish- 
ment, at  least  to  the  disrepute,  attached  to  a 
supposed  act  of  delinquency  which  in  fact  he 
has  not  committed.  In  the  relation  between 
the  sexes  may  be  found  the  source  of  the 
most  natural  exemplifications  of  this  as  of 
so  many  other  eccentric  flights.  The  female 
umarried, — punishment  as  for  seduction  ha- 
zarded, the  imputation  invited  and  submit- 
ted to,  for  the  purpose  of  keeping  off  rivals, 
and  reconciling  parents  to  the  alliance.  The 
female  married,  — the  like  imputation,  even 
though  unmerited,  invited,  with  a view  to 
marriage,  through  divorce.  Even  without  view 
either  to  marriage,  or  to  possession  without 
marriage,  — vanity,  without  the  aid  of  any 
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other  motive,  *ha8  been  known  (the  force  of 
the  moral  sanction  being  in  these  cases  divided 
against  itself)  to  afford  an  interest  strong 
enough  to  engage  a man  to  sink  himself  in 
the  good  opinion  of  one  part  of  mankind, 
under  the  notion  of  raising  himself  in  that  of 
another.* 

False  confessions,  from  the  same  motive, 
are  equally  within  the  range  of  possibility,  in 
regard  to  all  acts  regarded  in  opposite  points 
of  view  by  persons  of  different  descriptions. 
I insulted  such  or  such  a man : I wrote  such 
or  such  a party-pamphlet,  regarded  by  the 
ruling  party  as  a libel,  by  mine  as  a merito- 
rious exertion  in  the  cause  of  truth ; 1 wrote 
such  or  such  a religious  tract,  defending  opi- 

• A story  current  enough,  but  of  which  the 
source  cannot  be  distinctly  recollected,  may  serve 
as  an  exemplification  of  the  field  of  enterprise  in 
this  line,  which  has  been  laid  open  by  nature 
( too  well  seconded,  as  will  be  seen,  by  the  blun- 
dering hand  of  English  law)  to  unprincipled  spe- 
culators. A man  wishes  to  secure  to  himself,  in 
the  way  of  marriage,  a hand,  of  which,  by  direct 
and  honourable  means,  he  has  no  sufficient  hope. 
His  object  is,  by  destroying  the  reputation  of  his 
intended  victim,  to  deprive  her  of  all  hopes  that 
do  not  centre  in  himself.  He  takes  the  requisite 
measures ; he  bribes  servants ; he  provides  him- 
self with  the  requisite  equipment : in  the  costume 
of  a happy  lover,  he  shows  himself  to  observers, 
casual  or  posted,  through  the  window  of  her  bed- 
chamber, as  Galatea  showed  herself; — Etfugit 
ad  latebras,  et  se  cupit  ante  videri.^ 

The  outline  thus  delineated,  the  particular  ob- 
ject, and  the  details  of  the  plan,  will  (as  already 
hinted)  admit  of  considerable  diversification.  To 
the  value  of  the  prize  obtainable  at  the  price  in 
question,  there  are  evidently  no  determinate  li- 
mits ; and  this,  whether  pecuniary  profit  (to  the 
amount  of  which  there  is  also  no  limit)  be  or  be 
not  taken  into  the  account. 

As  to  the  price  in  the  way  of  punishment;  few 
if  any  are  the  existing  systems  of  legislation  that 
have,  with  any  sufficient  degree  of  consistency 
and  uniformity,  raised  it  to  a jiitch  too  high  to 
find  bidders.  For  seduction,  under  English  law 
at  least  (which,  in  everything  that  concerns  mar- 
riage, indicates  for  its  author  some  old  woman  in 
her  dotage,)  for  seduction,  the  maximum  would 
be  but  a flea-bite:  punishment  as  for  capital  vio- 
lence, the  charge  being  of  the  adventurer’s  own 
framing,  he  will  know  better  than  to  subject  him- 
self to. 

To  any  bosom  in  which  either  love  or  money 
has  infused  the  spirit  of  enterprise,  the  Chancel- 
lor (who  fancies  himself,  or  pretends  to  fancy 
himself,  the  guardian  of  female  orphans  — who 
fancies,  or  pretends  to  fancy,  his  authority  the  bar 
to  ill-assorted  marriages,  the  protector  against 
deception  or  imprudence)  is  but  a laughing-stock. 
Ever  ready  to  punish,  he  is  ever  impotent  to  pre- 
vent ; powerful  to  do  mischief,  he  is  impotent 
to  do  good;  that  good  always  excepted,  of  which 
his  professional  brethren  are  Uie  sharers,  and 
whicn  consists  in  distributing  among  them,  in 
due  form  of  practice,  a portion  of  the  orphan’s 
substance.  

* This  act  is  said  to  have  been  perpetrated  by 
the  Earl  of  Stair,  and  to  have  occurred  in  Edin- 
burgh.—.EdL 


- SELF-INCULPATIVE.  35 

nions  regarded  as  heretical  by  the  established 
church,  regarded  as  orthodox  by  my  sect. 

In  many  cases,  probably  in  most,  the  infir- 
mative  facts  above  brought  to  view  will  be 
seen  to  have  no  place : the  import  of  the  dis- 
course, and  its  applicability  to  the  purpose 
for  which  it  is  adduced,  will  be  out  of  dis- 
pute. Though  not  complete  (for  it  is  seldom 
that  a lot  of  extra-judicial  evidence  will  be 
endowed  with  that  completeness  with  which 
it  is  the  object  of  judicial  examination  to  en- 
dow it,)  it  will,  as  far  as  it  goes,  be  thus  far 
complete,  that  it  will  be  sufficiently  manifest 
that  no  addition  which  it  could  have  received 
could  have  been  of  a nature  to  destroy,  or 
materially  to  change,  the  inference.  The  act, 
to  the  imputation  of  which  the  confessionalist 
was  exposing  himself  by  this  his  discourse, 
was  really  his  act  — really  done  by  him  ; nor 
was  he,  on  the  occa.sion  of  holding  such  dis- 
course, acting  in  prosecution  of  any  such 
eccentric  and  perilous  a design  as  that  of  sub- 
jecting himself  to  an  imputation  knowm  by 
himself  not  to  be  merited, 

A distinction  requires  here  to  he  noted, 
between  the  case  where  the  evidence  may 
be  said  to  be  designedly  furnished,  and  that 
in  which  it  may  be  said  to  be  mulesigncdly 
furnished,  having  been  obtained,  as  it  were, 
surreptitiously,  by  the  party  by  whom  it  is 
produced  or  offered  to  be  produced,  without 
the  consent  of  the  party  whose  confession  is 
contained  in  it. 

In  the  former  case,  it  partakes,  in  a great 
measure,  of  the  nature  of  judicial  confessorial 
evidence  : the  person  to  whom  it  is  delivered, 
though  not  a magistrate,  yet,  by  the  relation 
he  bears  (casual  and  momentary  as  it  is,)  may 
be  considered  as  standing,  in  many  respects, 
in  the  situation  of  a magistrate.  The  pro- 
prietor of  stolen  goods,  having,  by  a train  of 
indicative  evidence,  been  led  to  the  discovery 
of  the  thief,  makes  up  to  him,  and  charges 
him  with  the  theft;  the  delinquent,  througli 
remorse,  confusion  of  mind,  or  hope  of  favour, 
confesses  the  offence  in  all  its  circumstances, 
in  a degree  more  or  less  particular.  To  ex- 
tend the  illustration,  substitute  for  the  case 
of  theft  the  case  of  any  other  offence,  of  that 
class  which  supposes  the  existence  of  an  in- 
dividual exposed  to  special  injury;  and  to  the 
case  of  the  proprietor  of  the  stolen  goods 
substitute  that  of  the  individual  so  injured. 

The  reason  and  use  of  the  distinction  is, 
that  when,  as  here,  the  confessorial  evidence 
is  furnished  ex proposito  confUentiSy  the  same 
causes  that  are  capable  of  giving  birth  to  false 
confession,  when  judicially  exhibited,  arc  ca- 
pable of  producing  the  same  effect  in  the  case 
where  it  is  furnished  extra-judicially,  as  here: 
— confusion  of  mind, — hope  of  commuting  a 
severer  punishment  for  a less  severe  one,  - — 
hope  of  obtaining  mercy, — despair  of  accpiit- 
tal,  produced  by  prospect  of  false  evidence. 
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The  opposite  case,  the  case  where  the  con- 
fession was  obtained  imprudent  id  confitentis, 
is  the  case  which,  on  the  former  occasions  re- 
ferred to,  was  principally  in  view.  The  party, 
the  confessionalist,  has  made  a inemorandnm 
in  relation  to  the  fact,  for  his  own  use ; this 
falls  into  the  hands  of  the  adverse  party,  who 
thereupon  produces  or  offers  it  in  evidence. 
In  terms  more  or  less  particular,  either  direct 
or  more  or  less  indirect,  the  confessionalist 
has  mentioned  the  fact  in  a letter  to  an  ac- 
complice or  a friend:  the  letter  falls  into  the 
hands  of  the  adverse  party,  who  produces  it, 
or  offers  it,  in  evidence.  The  confessionalist 
has  been  overheard  to  mention  the  matter  in 
conversation  with  an  acc*omplice,  a friend,  or 
even  (for  no  species  or  degree  of  imprudence 
is  altogether  without  e.vample)  an  utter  stran- 
ger: through  the  medium  of  the  extra-jndi- 
cially  aiidient  witness,  it  comes  round  to  the 
adverse  party,  who  (with  or  without  bis  good 
will)  engages  him  to  come  forward  with  the 
information,  in  the  character  of  a judicially- 
deposing  witness. 

From  the  differences  that  exist  in  respect 
of  the  mode  in  which  the  evidence  was  ob- 
tained in  the  two  cases,  result  several  other 
differences.  When  of  a nature  approaching  to 
judicial,  the  extra-judicial  confession  (having 
conviction,  or,  at  least,  full  information,  for 
its  object,  either  on  the  part  of  him  who  de- 
livers it,  or  on  the  part  of  him  to  whom  it 
is  delivered)  will  naturally  be  more  or  less 
effectually  shaped  and  adapted  to  th.at  pur- 
pose. When  obtained,  as  above  explained,  in 
a manner  by  surprise,  neither  the  confession- 
alist, nor  (in  the  case  of  hearsay  evidence) 
his  interlocutor  or  auditor;  has  any  such  ob- 
ject; nor  has  the  interlocutor  or  auditor, 
generally  speaking,  any  means  of  shaping 
the  evidence  to  that  object.  The  shape  in 
which  it  presents  itself  will  naturally  be  that 
of  some  broken  scrap,  variable  ad  infinilum 
in  respect  of  form,  and  quantity  of  informa- 
tion. 

In  the  case  where,  as  above,  it  is  furnished 
by  a man  as  it  were  with  a halter  about  his 
neck,  the  language  will  necessarily  be  direct 
and  explicit;  and  in  that  respect,  whatsoever 
it  may  be  in  point  of  precision  (for  precision 
will  depend  as  much  upon  the  party  receiving 
the  information  as  upon  the  party  furnishing 
it,)  nearly  upon  a par  with  that  which  it 
assumes  when  extracted  by  an  official  hand. 
In  the  case  where  it  is  furnished  without  ap- 
prehension of  the  use  eventually  made  of  it. 
It  may  indeed  happen  to  the  language  of  it 
to  be  equally  direct  and  explicit  (as  is  apt  to 
be  the  case  w'ith  libels;)  but  it  is  equally 
capable  of  existing  in  a form  to  any  degree 
mysterious  and  indirect.  It  may  consist  of 
nothing  but  mere  allusion ; and,  in  any  case, 
to  find  out  a key  to  it,  and  apply  it  to  the 
proof  of  the  fact  endeavoured  to  be  proved 
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from  it,  maybe  the  task  of  argumentation  and 
conjecture. 

§ 3.  Of  spontaneous  confessorial  evidence, 
judicially  delivered. 

For  the  advantage  of  viewing  objects  one 
at  a time,  the  species  of  criminative  evidence 
in  question  has  hitherto  been  considered  as 
being  delivered  as  well  without  the  interven- 
tion of  interrogation,  as  without  the  inter- 
vention of  the  authority  of  a judge,  present 
at  the  time.  Of  the  intervention  of  these  two 
circumstances,  the  consequences  will  be  seen 
to  be  material. 

If  the  self-criminative  discourse  be  con- 
ceived to  be  held  in  the  presence  of  the  judge, 
it  is  not  natural  that  (adequate  power  not 
being  wanting)  the  use  of  so  efficient  a secu- 
rity for  correctness  as  well  as  completeness 
should  be  foregone.  But  that  which,  in  respect 
of  its  manifest  mischievousness  and  absurdity, 
will  be  apt  to  appear  most  unnatural,  is,  un- 
der the  influence  of  the  sinister  interest  w'hich 
gave  birth  to  the  technical  system  of  proce- 
dure, but  too  frequently  realized  : for  exam- 
ple, under  English  law,  in  the  case  of  all  those 
modifications  of  delinquency  in  relation  to 
which  the  evidence  is  delivered  in  no  other 
shape  than  that  of  affidavit  evidence. 

The  scene  of  intercourse  being  now  re- 
moved from  the  closet  to  the  theatre  of  jus- 
tice,— one  consequence  is,  that,  of  the  eight 
modifications  of  self-disservingevidence  above 
brought  to  view,  five  stand  excluded,  as  being 
incapable  of  finding  entrance  into  a place  so 
defended.  These  are  — 1.  conspiratorial;  2. 
simply  confidential;  3.  purposely  jactitantial; 
4.  unadvisedly  jactitantial ; and,  5.  simply  and 
unadvisedly  colloquial.  Superior-benefit-seek- 
ing, a modification  under  all  circumstances 
rare  and  eccentric,  is,  by  the  authority  of  a 
present  (though  mute  and  inactive)  judge, 
rendered  still  more  unlikely  to  be  hazardeu, 
still  more  so  by  the  presence  of  an  interro- 
gating judge. 

Remain,  as  the  only  two  modifications  of 
self-disserving  evidence  natural  to  the  spot 
now  in  question,  — 1.  unadvisedly  self-excul- 
pative evidence;  and,  2.  penitential  or  peni- 
tentially  confessorial  evidence. 

To  ground  conviction,  confession  (it  has 
been  said)  ought  to  be  perfectly  free,  not 
produced  either  by  hope  or  fear.  Such  is  the 
language  we  frequently  meet  with  in  English 
law  books.  Reason  is  here  obscured  by  a co- 
vering of  absurdity.  Accused  or  suspected  of 
a crime,  guilty  or  innocent, — what  but  hope 
or  fear  should  induce  a man  to  speak?  Guilty, 
in  particular,  what  but  hope  or  fear  should 
induce  a man  to  confess  ? Confession  without 
hope  or  fear,  is  an  action  without  a motive, 
an  effect  without  a cause.  It  is  more:  it  is  an 
action  without  an  inciting  motive,  overcoming 
a force  (and  that  a mighty  one)  of  restraining 
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motives.  It  is  as  if,  on  a level  billiard-table, 
a ball-should  run  into  one  of  the  pockets,  not 
merely  without  being  struck  with  the  mace 
or  cue,  but  in  spite  of  the  impulse  of  the 
instrument  striking  it  in  a direction  exactly 
opposite. 

What  there  is  of  reason  in  the  rule  amounts 
to  this:  — A judge,  in  examining  an  accused 
or  suspected  person,  should  be  upon  his  guard 
against  the  sinister  inducements,  to  the  ac- 
tion of  which  a man  in  such  a situation  is 
exposed. 

The  causes  which  may  be  capable  of  giving 
birth  to  evidence  of  the  description  in  ques- 
tion, when  it  is  not  true,  come  now  to  be 
enumerated. 

I.  Causes  capable  of  giving  birth  to  untrue 
confessorial  evidence,  even  when  plenary, 

1.  Guilty  of  a greater  crime  (i.  e.  a crime 
more  severely  punished  than  the  crime  now 
charged,)  a man  makes  a confession  of  the 
crime  now  charged,  in  order  to  avoid  the  se- 
verer punishment : or,  being  charged  with  two 
crimes,  he  confesses  the  less,  to  avoid  being 
punished  as  for  the  greater:  and  so  in  re- 
gard to  facts  subjecting  a man  to  non-penal 
damage,  or  otherwise  to  an  obligation  of  an 
unpleasant  cast. 

2.  Not  guilty  of  the  crime  charged,  nor, 
consequently,  being  justly  subjectable  to  the 
punishment  annexed  to  it, — but  exposed,  or 
conceiving  himself  exposed,  to  undergo  some 
severer  suffering  (whether  on  the  score  of 
criminality  or  any  other)  at  the  hands  of  the 
prosecutor,  or  some  other  man  in  power,  to 
whom  it  would  be  acceptable  that  he  should 
suffer  as  for  theoffence  in  question, — he  makes 
confession  of  it  accordingly,  in  the  hope  of 
thereby  escaping  such  severer  suffering. 

Various  is  the  description  of  the  person  by 
whose  power  (i.  e.  by  the  hopes  and  fears  that 
point  to  it)  a man  may  be  drawn  into  a false 
confession.  It  will  depend  in  a considerable 
degree  upon  the  nature  of  the  offence : an  or- 
dinary offence,  or  a political  offence.  It  may, 
accordingly,  be  a private  individual ; it  may 
be,  in  a monarchy,  the  monarch,  or  one  or 
more  of  his  ministers;  in  a commonwealth, 
some  officer  or  some  individual  invested  by 
law  or  influence  with  appropriate  power ; it 
may  be  (though  without  atrocious  abuse  of 
judicial  power  it  cannot  be)  even  the  judge. 

3.  If,  in  the  case  above  supposed — hoping, 
as  above,  to  mollify  the  enmity  of  his  too  po- 
tent adversary — he  regards  the  stream  of  the 
evidence  as  likely  to  run  against  him,  and 
with  a force  sufficient  for  conviction  (though 
this  be  yvhat,  by  the  supposition,  cannot  take 
place  without  falsehood  somewhere ;)  an  ade- 
quate motive — a cause  adequate  to  the  pro- 
duction of  the  supposed  effect,  viz.  that  of  a 
false  confession  — will  in  this  way  too  be  ex- 
emplified. 

4.  Lastly,  the  same  effect  is  capable  of 
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being  produced  by  mere  confusion  of  mind; 
the  state  of  mind  producible  in  a man  by  ter- 
ror— by  the  contemplation  of  his  impending 
fate. 

The  case  of  false  confession  is  a case  which, 
in  the  present  state  of  jurisprudence  among 
civilized  nations  (including  a century  or  so 
under  the  notion  of  present  time,)  has  seldom 
been  exemplified:  so  at  least  one  wishes  and 
hopes  to  be  able  to  believe,  for  the  honour  of 
governments  and  of  human  nature.  The  only 
instance  in  which  it  has  been  in  any  degree 
frequent,  even  for  some  centuries  past — and 
in  this  instance  it  has  been  but  too  frequent 

— is  that  of  a case  in  which  the  fact  was  not 
only  false,  but  impossible,  I speak  of  the 
case  of  witchcraft.  Turn  which  way  we  will 

— to  France,  to  England,  to  North  America 

— we  shall  find  wretched  women  not  only 
convicted,  but  confessing  themselves  guilty, 
of  that  imaginary  crime.  So  at  least  say  the 
accounts  that  have  been  transmitted  to  us. 
In  these  deplorable  instances,  in  what  shape 
has  the  confession  been  conceived  ? To  pro- 
duce a frantic  cry  of  guilty — to  produce  the 
mark  of  a trembling  hand  to  a paper  full  of 
calumnious  lies,  contents  known  or  unknown 
— these  are  effects  to  the  production  of  which 
confusion  of  mind  may  be  fully  adequate,  in 
the  instance  of  the  weakest  and  most  ignorant 
certainly  not  less  than  in  that  of  the  strongest 
and  best-informed  minds.  But  to  produce,  and 
produce  extempore,  a circumstantial  and  con- 
sistent account  of  intercourses  and  conversa- 
tions with  an  imaginary  being,  — this  would 
be  scarce  possible  even  to  the  strongest ; and, 
if  possible,  where  should  be  the  inducement, 
when  the  consequence  was  the  being  hanged 
or  burnt  ? 

To  guard  against  false  confessions,  there- 
fore, the  two  following  rules  ought  to  be  ob- 
served : — 

1.  One  is,  that,  to  operate  in  the  character 
of  direct  evidence,  confession  cannot  be  too 
particular.  In  respect  of  all  material  circum- 
stances, it  should  be  as  particular,  as,  by  dint 
of  interrogation,  it  can  be  made  to  be.  Why 
so?  Because  (supposing  it  false)  the  more 
particular  it  is,  the  more  distinguishable  facts 
it  will  exhibit,  the  truth  of  which  (supposing 
them  false)  will  be  liable  to  be  disproved  by 
their  incompatibility  with  any  facts,  the  truth 
of  w'hich  may  have  come  to  be  established  by 
other  evidence.  The  greater  the  particularity 
required  on  the  part  of  the  confession,  the 
greater  is  the  care  taken  of  the  confession- 
alist,  — the  greater  the  care  taken  to  guard 
him  against  undue  conviction,  brought  on 
upon  him  by  his  own  imbecility  and  impi  u- 
dence. 

2.  The  other  I'ule  is,  that,  in  respect  of  all 
material  facts  (especially  the  act  which  con- 
stitutes the  physical  part  of  the  offence.)  it 
ought  to  comprehend  a particular  designatioii. 
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in  respect  of  tlie  circumstances  of  time  and 
]ilace.  For  what  reason?  For  the  reason 
already  mentioned : to  the  end  that,  in  the 
event  of  its  proving  false  (a  case  not  impos- 
sible, though  in  a "high  degree  rare  and  im- 
probable,) facts  may  be  found  by  which  it 
may  be  proved  to  be  so.  “ I killed  such  a 
man”  (says  the  confessionalist,  mentioning 
him,)  “ on  such  a day,  at  such  a place.” 
“ Impossible”  (says  the  judge,  speaking  from 
other  evidence:)  “ on  that  day  neither  you 
nor  the  deceased  were  at  that  place.” 

But  time  and  place  are  both  infinitely  di- 
visible. To  what  degree  of  minuteness  shall 
the  division  be  endeavoured  to  be  carried  for 
this  purpose?  A particular  answer,  that  shall 
suit  all  cases,  cannot  be  given.  The  end  in 
view,  as  above  stated,  must  be  considered, 
and  compared  with  the  particular  circum- 
stances of  the  case,  in  regard  to  either  species 
of  extension,  ere  the  degree  of  particularity 
proper  to  be  aimed  at  by  the  interrogatories 
can  be  marked  out.  Under  the  head  of  time, 
the,  English  law,  in  the  instrument  of  accu- 
sation, admits  of  no  other  latitude  than  what 
is  included  in  the  compass  of  a day.  The  na- 
ture of  things  did  not,  in  this  instance,  render 
uniformity  impossible:  the  parts  into  which 
time  is  divided  are  uniform  and  determinate. 
Place — relative  space — is  not  equally  obse- 
quious: the  house?  yes;  if  the  supposed  scene 
of  the  supposed  transaction  be  a house : the 
street  ? yes ; if  the  scene  were  in  a street : 
but  a field,  a road,  a common,  a forest,  a lake, 
a sea,  the  ocean ; any  of  these  may  have  been 
the  scene. 

The  question  therefore  still  recurs  upon  us, 
and  at  the  same  time  the  difficulty  of  finding 
a general  answer  for  it  recurs  undiminished. 
Supposing  the  confession  — the  narration  — 
false, — will  the  intimation  which  it  has  been 
made  to  include  of  time  and  place  be  suffi- 
ciently particular  to  enable  the  judge,  sup- 
posing it  to  be  false,  to  extract  sufficient  proof 
of  the  falsity  of  it  from  other  evidence  ? 

Between  the  degree  of  particularity  to  be 
looked  for  in  the  article  of  place,  and  the 
degree  of  particularity  to  be  looked  for  in  the 
article  of  time,  there  will  be  a mutual  depen- 
dence. Supposing  it  clear  from  other  evi- 
dence, that,  on  a given  day,  the  confessionalist 
and  the  deceased  were  upwards  of  two  days’ 
journey  distant  from  one  another, — the  speci- 
fication of  the  day  on  which,  in  the  false  con- 
fession, the  murder  is  stated  to  have  been 
committed,  will  be  sufficient  to  prove  the  fal- 
sity of  the  confession — to  prove  the  non-de- 
linquency of  the  confessionalist.  But  suppose 
the  distance  no  more  than  two  hours’  jour- 
ney,— the  specification  of  the  day  will,  it  is 
evident,  not  be  sufficient  for  the  same  pur- 
pose : he  should  be  called  upon  to  fix  the  very 
hour  : the  hour  becomes  as  material  in  this 
second  case,  as  the  day  was  on  the  first. 


In  the  wording  of  the  instrument  of  accu- 
sation, particularity  in  respect  of  both  species 
of  extension  is  insisted  upon,  and  evidently 
for  the  reasons  above  given,  by  the  English 
law.  But,  between  the  case  of  an  indictment 
(a  statement  of  the  offence,  as  drawn  up  by 
an  accuser,)  and  a confession,  whereby  the 
defendant  himself  becomes  as  it  were  his  own 
accuser,  there  is  in  this  respect  a great  diffe- 
rence. In  the  case  of  the  instrument  of  ac- 
cusation, compliance  with  this  requisition, 
however  desirable,  may,  in  respect  of  this  or 
that  degree  of  particularity,  be  impossible. 
Why?  Because,  antecedently  to  the  exhi- 
bition of  the  whole  mass  of  obtainable  evi- 
dence (though  ultimately  that  evidence  should 
prove  ever  so  satisfactory,)  it  is  but  natural 
that  an  accuser  should  be  in  the  dark;  while 
(supposing  the  charge  true,  and  the  defendant 
willing  to  confess  the  fact,)  that  same  degree 
of  particularity  which  it  was  altogether  out 
of  the  power  of  the  accuser  to  give  to  the 
relation,  may  be  exhibited  in  the  confession 
of  the  defendant  without  any  difficulty.  For 
from  whom  can  so  precise  an  account  of  a 
man’s  acts  be  expected  as  from  the  man  him- 
self (especially  acts  of  such  moment  to  him- 
self,) so  he  be  but  disposed  to  give  it?* 

• That  a certain  degree  of  particularity  in  these 
respects  is  desirable  — desirable  for  the  reason 
above  given, — has  been  sufficiently  observed  by 
the  founders  of  this  part  of  the  English  law.  They 
therefore  required,  that,  in  the  instrument  of  ac- 
cusation, it  should  he  observed ; and  so  serious 
were  they  in  the  requisition,  as  to  determine,  that 
where  the  requisition  to  that  effect  is  not  complied 
with,  the  defendant,  guilty  or  not  guilty,  shall 
be  acquitted.  That  causes  will  often  happen  in 
which,  though  delinquency  may  be  capable  of 
being  established,  and  by  abundantly  sufficient 
evidence^  that  same  degree  of  particularity  can- 
not possibly  be  exhibited,  — was  another  obser- 
vation which,  true  as  it  is,  yet,  at  the  time  of 
establishing  that  requisition,  they  failed  to  make. 
Compliance  with  the  requisition  was  impossible; 
but  the  impossibility  of  complying  with  it  was  no 
bar  to  the  establishment  of  it.  The  requisition 
had  not  been  long  enforced,  before  the  impossi- 
bility of  complying  with  it,  consistently  with  the 
conviction  of  the  guilty,  was  discovered.  A re- 
medy was  accordingly  applied.  What  was  that 
remedy?  — Converting  a court  of  penal  justice 
into  a school  of  necessary  falsehood — a school  in 
which  the  scholars  were  not  merely  taught  and 
invited,  but  by  main  force  compelled,  to  defile 
themselves  with  that  vice;  no  falsehood,  no  jus. 
tice.  A day  must  be  specified;  but  it  need  not 
be  the  true  one.®  A day  must  be  specified ; but 
that  the  fact  happened  on  that  day,  is  not  neces- 
sary to  be  proved ; another,  any  other,  will  do  as 
well.  You  must  say  you  know  the  day,  and  say 
what  that  day  is : you  must  so  know  it,  when 
you  know  it;  you  must  say  you  know  it,  when 
you  know  nothing  of  the  matter.  But,  provided 
you  utter  this  falsehood,  you  shall  not  be  preju- 
diced by  it;  from  falsehood,  nothing-.-it  is  from 
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CHAPTER  VII. 

OF  CONFESSORIAL  AND  OTHERWISE  SELF- 
DISSERVING  EVIDENCE,  EXTRACTED  BY 
INTERROGATION. 

§ 1.  Of  interrogation  in  general,  as  a means 
of  extracting  self-disserving  evidence. 

Interrogation  has  already  been  mentioned* 
as  the  most  efficient,  and  (in  case  of  doubt) 
the  indispensable,  instrument  for  the  extrac- 
tion of  truth — complete  truth — in  favour  of 
whichsoever  side  of  the  suit  it  militates. 

On  both  sides,  its  property  is  to  clear  up 
all  doubts — all  doubts  produced  or  left  by 
other  evidence  — doubts  which  without  its 
aid  can  never  he  cleared  up.  Possessing  this 
property,  it  is  not  less  favourable  to  inno- 
cence than  adverse  to  delinquency.  All  sus- 
pected persons  who  are  not  guilty,  court  it ; 
none  but  the  guilty  shrink  from  it. 

Antecedently  to  the  application  of  this  test, 
the  mind  of  the  judge  remaining  in  doubt  as 
between  innocence  and  delinquency  (viz.  in 
which  of  the  two  opposite  states  the  mind  of 
the  defendant  shall  be  considered  as  placed,) 
the  process  is  directed  indistinctly  to  the  pro- 
duction of  the  one  or  the  other  of  two  oppo- 
site results : — in  the  case  of  non-delinquency, 
sexf-exculpative  testimony ; in  the  case  of 
delinquency,  confessorial  testimony,  ending 
in  confession. 

But  confessorial  testimony,  having  punish- 
ment, or  evil  in  some  other  shape,  for  its 
visibly  impending  consequence,  does  not,  in 
the  ordinary  course  of  things,  come  willingly, 
or  singly,  or  in  the  first  instance.  The  in- 
strument being  applied,  some  course,  on  the 
part  of  the  proposed  respondent,  cannot  but 
be  taken.  Instead  of  this  most  visibly  dan- 
gerous course,  he  betakes  himself  (if  not  de- 
finitively, at  any  rate  in  the  first  instance)  to 
all  other  possible  courses ; no  other  course 
presenting  to  view  the  image  of  punishment 
as  following  with  a step  so  sure.  But,  of  all 
these  possible  courses,  if  the  proposed  re- 
spondent be  really  delinquent,  there  is  not 
one  that  will  not  (if  the  judge  be  at  the  same 
time  willing  and  at  liberty  to  follow  the  ma- 
nifest dictates  of  justice  and  common  sense) 
operate,  with  a degree  of  probative  force  more 
or  less  persuasive,  towards  conviction : be- 
cause that  which  is  visible  to  common  sense. 


truth  alone  that  you  have  any  tiling,  to  fear: 
speak  falsely,  you  are  safe;  speak  truth,  you  lose 
your  cause. 

This  is  but  one  instance  out  of  a multitude,  in 
which,  by  aiming  at  a degree  of  precision  beyond 
what  the  nature  of  the  case  admits  of,  they  lost 
the  benefit  of  such  degree  of  precision  as  the 
subject  does  admit  of:  they  lost  precision  alto- 
gether: they  threwaway  precision,  and  embraced 
falsehood  in  the  room  of  it. 

• Book  II.  Chap.  IX. 
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as  being  consonant  to  constant  and  universal 
experience,  is,  that  there  is  not  one  of  them 
all  that  a man  ever  betakes  himself  to  and 
persists  in,  in  case  of  veracity  and  innocence. 

True  self-exculpative  testimony  being  by 
the  supposition  incapable  of  being  delivered, 
— his  constant  resource  (were  it  not  for  the 
inferences  which,  on  such  an  occasion,  every 
man,  as  is  visible  to  him,  would  draw  from  it) 
would  be  silence.  But  silence  being  in  such 
a case,  by  common  sense,  at  the  report  of 
universal  experience,  certified  to  be  tanta- 
mount to  confession,  though  by  a mode  of  ex- 
pression as  general  as  possible — tantamount, 
at  any  rate,  to  the  purpose  of  disrepute,  if  not 
to  the  purpose  of  legal  punishment, — this  is 
(excepting  confession  in  particular  and  expli- 
cit terms)  his  last  resource. 

Thus  repelled  from  that  which  would  other- 
wise be  the  easiest  as  well  as  safest  course, 
his  next  endeavour  is  to  tax  his  invention  for 
such  statements  of  an  exculpative  tendency, 
as,  though  false,  shall  present  the  fairest  pro- 
spect of  being  taken,  from  first  to  last,  for 
true.  But,  besides  the  difficulty,  a defence  of 
this  kind  is  attended  with  constant  and  ma- 
nifest peril;  for  no  sooner  does  any  statement 
present  itself,  which  by  its  inconsistency  with 
other  statements  of  his  own  already  delivered 
on  the  same  occasion,  or  with  facts  under- 
stood from  other  sources  of  information  to  be 
true,  is  understood  to  be  false,  and  believed 
at  the  same  time  to  be  wilfully  false, — than 
another  evidence  of  delinquency  is  afforded, 
still  more  probative  and  impressive,  because 
more  particular,  than  mere  silence. 

True  self-exculpative  discourse  is  not  to  be 
had.  Silence  would  operate  as  confession.  Of 
a course  of  false  responsion,  if  understood  to 
be  false,  and  the  falsehood  wilful,  the  effect 
would  be  still  worse  than  that  of  silence. 
False  responsioii  of  an  exculpative  tendency, 
in  any  shape  that  promises  security  against 
detection,  not  being  to  be  found, — his  next 
endeavour  is  to  find,  and  to  obtain  acceptance 
for,  such  discourse  as,  at  the  same  time  that 
it  affords  no  iiiculpative  evidence,  shall  not 
be  liable  to  be  taxed  Avith  being  false.  Dis- 
course of  this  description  is  that  Avhich,  in 
respect  of  its  object,  is  termed  evasive,  and 
in  respect  of  its  nature  is  either  irrelevant  or 
indistinct;  for  being  relcA'ant,  and  at  the  same 
time  distinct,  it  could  not  fail  to  be  either 
true  or  false. 

If  nothing  of  this  cast  be  to  be  found,  or  if 
his  employable  stock  of  it  be  exhausted,  he 
has  then  left  but  one  alternative,  which  is 
either  silence,  as  above,  or  confessorial  evi- 
dence ; Avhich  (in  so  far  as  true)  it  depends 
upon  the  interrogator  to  draw  on  till  it  ter- 
minates in  confession. 

But,  after  interrog.ation  — AAdiich  (coming 
from  a person  Avhose  station,  by  office  or  by 
I the  occasion,  is  that  of  a superior)  is,  in  other 
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words,  an  order  requiring  a man  to  speak  _ 
silence  is  an  act  of  disobedience.  Confessorial 
discourse  is  the  result  of  submission  — of 
compliance.  Of  non-compliance  with  his  will 
it  is  the  property  to  call  forth  ill-will  on  the 
part  of  him  towards  whom  it  is  manifested, 
especially  of  the  man  in  power ; of  compli- 
ance, good-wilL  Silence,  therefore,  on  the 
part  of  the  affrighted  culprit,  seems  to  his  ear 
to  call  for  vengeance ; confession  holds  out  a 
chance  for  indulgence. 

While  devising  and  pursuing  a plan  of  self- 
exculpative  misrepresentation,  the  discourse 
held  by  the  delinquent  will  naturally  be  of  a 
motley  cast,  presenting  a mixture  of  false- 
hood, evasion,  and  truth.  Falsehood,  under 
the  apprehension  of  the  discredit  which  at- 
taches instantly  upon  detection,  will  be  ha- 
zarded then,  and  then  only,  when  evasion 
seems  no  longer  practicable,  and  the  response, 
if  true,  could  not  be  otherwise  than  mani- 
festly confessorial.  Truth,  then,  will  almost 
always  form,  and  that  in  no  inconsiderable 
proportion,  a part  of  the  delinquent’s  self- 
exculpative  tale.  But  such  and  so  visible  is 
the  connexion  between  truth  and  truth  — 
between  the  fact  of  delinquency  and  all  the 
several  facts  that  have  accompanied  or  led  to 
it,  — that,  of  the  admixture  of  truth  thus 
unwillingly  inserted,  a portion  more  or  less 
considerable  (in  one  way  or  other,  with  or 
M'ithout  his  knowledge,)  though  designed  to 
operate  in  a way  opposite  to  confession,  will 
operate  in  effect  in  the  character  of  confes- 
sorial evidence. 

And  thus  it  is,  that — by  one  and  the  same 
process,  the  process  of  interrogation  (where 
the  respondent  who  is  suspected  to  be  a de- 
linquent is  really  so)  — in  spite  of,  and  in 
consequence  of,  the  endeavours  used  by  him 
to  impress  the  persuasion  of  his  innocence, — 
silence  or  non-responsion,  evasive  responsion, 
false  responsion,  confessorial  responsion  (one 
or  all  of  them,  in  infinitely  diversifiable  pro- 
portions,) will  be  extracted : each  of  them 
contributing  to  conviction ; each  of  them  evi- 
dentiary of  delinquency,  — operating  in  the 
common  character  of  self-disserving,  to  wit, 
self-inculpative,  or  self-criminative,  evidence. 

In  species  and  denomination,  the  infirmative 
considerations  applicable  to  self- disserving 
evidence  thus  extracted  by  interrogation,  are 
the  same  as  those  applicable  to  evidence  from 
the  same  source  and  of  the  same  tendency, 
when  delivered  without  interrogation. 

But,  in  respect  of  force,  they  are,  in  every 
instance,  decidedly  inferior.  Why?  Because, 
in  every  instance,  the  infirmative  considera- 
tions are  mere  suppositions — suggestions  of 
states  of  things  neither  proved  nor  so  much  as 
probabilized,  but  merely  brought  to  view  as 
being  at  the  same  time  possible,  not  glaringly 
improbable,  and  not  disproved,  in  whatsoever 
degree  disprobabilized. 
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But,  of  the  process  of  interrogation,  by 
whomsoever  performed  (if  performed  with  an 
impartial  view,  or,  what  comes  to  the  same 
thing,  with  partial  views  on  both  sides,)  it  is 
the  known  object  and  effect,  by  the  most  effi- 
cient means,  to  clear  up  all  such  uncertainties.* 


* Of  the  mode  of  signifying  toill,  denoted  by 
the  word  interrogation,  the  object  is  to  obtain, 
at  the  hands  of  the  person  interrogated,  some  to- 
ken, such  as,  in  relation  to  the  particular  object 
on  the  carpet,  shall  serve  to  express  and  make 
known  the  state  of  his  mind.  But  interrogation  — 
interrogation  in  mood  and  figure-— is  not  the  only 
mode  of  communication,  is  not  tlfe  only  form  of 
discourse,  by  which  an  effect  of  that  description 
is  capable  of  being  accomplished. 

W nen,  two  other  persons  being  present,  Titius 
hears  (being  at  the  same  time  known  to  hear) 
one  of  them,  in  discourse  with  the  other,  speak  of 
him  (Titius)  as  having  done  such  or  such  an  act, 
in  relation  to  which  it  concerns  him  in  point  of 
interest  to  be  thought  to  have  done  it  or  not  to 
have  done  it, — to  have  engaged,  for  example,  in 
a plan  of  delinquency,  in  this  or  that  shape,  or 
(delinquency  out  of  the  question)  to  have  made 
a promise — a deliberate  promise — intended  to  be 
binding,  to  such  or  such  an  effect; — if  it  be  ma- 
terial to  him  not  to  be  believed  to  have  done  that 
which  he  is  so  stated  to  have  done,  he  feels  him- 
self  of  course  called  upon  to  contraffict  the  asser- 
tion — called  upon  with  a force  neither  greater 
nor  less  than  if  an  interrogatory  to  the  same 
effect  had  been  addressed  to  nim. 

On  a former  occasion  (that  of  suggestive  inter- 
rogation,) we  have  seen  interrogation  involving 
in  It  a proposition  of  the  assertive  kind  ( Book  III. 
Extraction,  Chapter  III.;)  here  we  see  an  as- 
sertion standing  in  the  place,  and  performing  the 
function,  of  an  interrogatory;  so  variable  and 
interchangeable  are  the  different  forms  of  lan- 
guage. 

It  is  not,  however,  to  any  such  oblique  and  un- 
certain modes  of  signifying  will,  that  the  mouth 
of  authority — judicial  authority — wiU  naturally, 
or  even  consistently,  have  recourse.  Accordingly, 
where,  in  the  character  of  a security  (a  judicial 
security)  for  correctness  and  completeness  in  a 
mass  of  evidence,  interrogation  was  brought  to 
view,  no  mention  of  any  such  oblique  mode  of 
interrogation  as  is  here  denoted  by  the  termg’Mosi- 
interrogation,  was  there  made. 

In  a sort  of  cases  the  description,  of  which  in 
general  terms  may  not  be  easy,  but  which  are 
little  exposed  to  misconception  in  any  individual 
instance,  sUence  is  to  a proverbial  degree  re- 
cognised to  be  equivalent  to  consent  or  assent:  to 
consent,  if  the  effect  of  the  quasi-interrogation 
be  to  call  for  an  expression  of  will ; to  assent,  if 
it  be  to  call  for  an  expression  of  the  state  of  the 
intellectual  faculty. 

To  produce  on  the  part  of  the  person  in  ques- 
tion a call  for  a declaration  of  the  state  or  the 
will,  or  of  the  understanding,  as  the  case  may  be 
— a call  no  less  imperious  than  that  which  would 
have  been  produced  by  interrogation,  — it  is  not 
necessary  that  the  quasi-interrogative  discourses 
should  have  been  directly  addressed  to  him ; or 
that,  on  the  part  of  the  qussi-interrogator,  there 
should  have  existed  so  much  as  a desire  to  obtain 
an  answer,  express  or  virtual,  from  the  person 
thus  indirectly  interrogated.  What  is  material  to 
him,  is  to  be  believed,  or  not  to  be  believed,  to 
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§ 2.  Difference,  in  point  of  effect,  between 

extra-judicial  and  judicial  interrogation. 

Compared  with  each  other,  self-inculpative 
evidence  extracted  from  a supposed  delin- 
quent by  ejctra -judicial  interrogation,  and 
evidence  of  the  like  denomination  extracted 
by  judicial  interrogation,  have  their  natural 
points  of  advantage  and  disadvantage,  the 
observation  of  which  is  pregnant  with  in- 
struction of  practical  use  : — 

1.  To  extra-judicial  interrogation,  consi- 
dered as  an  instrument  for  the  extraction  of 
truth  from  unwilling  lips,  belong  naturally 
two  disadvantages:  comparative  deficiency  in 
respect  of  coercive  power ; and  comparative 
deficiency  in  point  of  intellectual  skill. 

Of  these  disadvantages,  however,  neither 
is  constant  in  point  of  existence,  or  uniform 
in  degree. 

The  interrogator  is  not  indeed  himself  the 
judge,  — the  judge  by  whom  the  decision, 
grounded  on  the  evidence  so  extracted,  is  to 
be  pronounced.  But  on  this  head  (unless 
where,  in  virtue  of  some  particular  connexion, 
the  supposed  delinquent  is,  by  sympathy  or 
any  other  cause,  assured  of  concealment  on 
the  part  of  his  interrogator)  the  difference 
will  not  be  very  considerable ; inasmuch  as 
every  question  will  naturally  present  itself  as 
if  backed  by  the  authority  of  the  judge. 

2.  In  the  process  of  interrogation,  the  ca- 
sual interrogator  will  not  in  general  possess 
experience,  nor  (so  far  as  depends  upon  ex- 
perience) skill,  equal  to  what  may  be  natu- 
rally expected  on  the  part  of  the  judge.  But, 
in  this  respect,  the  father  or  other  head  of  a 
considerably  numerous  family,  will  not  in  ge- 
neral be  much  behind  even  an  official  judge; 
and  whatsoever  superiority  in  point  of  acquired 
skill  may  be  expected  to  have  place  on  the 
part  of  the  official  judge,  the  superior  interest 
and  zeal  that  may  no  less  reasonably  be  looked 
for  on  the  part  of  the  domestic  interrogator 
may  be  considered  as  forming  in  general  no 
inadequate  compensation. 

On  the  other  hand,  in  the  circumstance  of 
surprise  may  be  seen  a circumstance  from 
which  the  situation  of  the  domestic  interro- 
gator will  be  apt  to  derive  a considerable 
advantage.  From  the  domestic  inquirer  may 
come  a question,  or  string  of  questions,  at  a 
time  when  no  thoroughly-considered  plan  of 

have  done,  or  to  be  doing,  or  to  be  about  to  do, 
what  by  the  discourses  in  question  it  is  supposed 
and  assumed  that  he  Jias  done,  is  doing,  or  is 
about  to  do.  Whether,  on  the  part  of  the  author 
of  that  discourse,  there  exists  any  desire  to  be 
informed  in  relation  to  such  his  supposed  con- 
duct, pastj  present,  or  future,  may  to  him  be  a 
matter  of  indifference ; the  interest  which  he  has 
in  being  believed  so  to  have  done,  or  not  to  have 
done, — the  call  made  upon  him  accordingly  in 

point  of  interest  to  declare  yes  or  no, is  not 

varied  by  any  such  difference. 
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mendacious  defence  can  as  yet  have  been 
adjusted  ; whereas  the  interval  between  ar- 
restation  and  judicial  interrogation  will  afford 
for  the  purpose  of  mendacious  invention  (not 
to  speak  of  mendacious  suggestion  in  case  of 
concert  amongst  co-delinquents)  a quantity 
of  time  over  and  above  whatsoever  in  the 
same  individual  case  the  delinquent  could 
have  applied  to  the  purpose  of  his  defence 
against  the  casual  inquisitiveness  of  extra- 
judicial interrogators. 

One  great,  and,  as  it  should  seem  in  gene- 
ral, decisive,  advantage,  attaches  beyond  dis- 
pute to  the  side  of  the  judicial  interrogator. 
It  rests  with  him  to  continue  the  process  of 
interrogation  (that  is,  to  keep  the  supposed 
delinquent  in  a state  of  subjection  to  it)  for 
whatever  length  of  time  appears  to  him  to 

be  necessary  and  sufficient  for  the  purpose 

for  the  extraction  of  whatever  mass  of  evi- 
dence the  proposed  respondent  is  looked  upon 
as  capable  of  yielding  — for  the  extraction  of 
it  in  all  its  plenitude. 

On  this  occasion,  there  are  four  distin- 
guishable objects  with  which  self-disserving 
evidence,  extracted  by  judicial  vivd  voce  in- 
terrogation, will  require  to  be  compared;  the 
evidence  being  in  all  four  cases  supposed  to 
issue  from  the  same  source  (i.  e.  from  the 
same  individual,)  and  to  be  of  the  same  ten- 
dency; — viz.  1.  Evidence  delivered  extra- 
judicially,  and  without  interrogation,  by  word 
of  mouth;  2.  Evidence  delivered  extra-judi- 
cially,  and  without  interrogation,  in  a written 
form ; for  instance,  in  the  form  of  a private 
memorandum,  or  of  a letter,  sent  or  not  sent; 

3.  Evidence  delivered  extra-judicially,  in  con- 
sequence of  interrogation  by  word  of  mouth; 

4.  Evidence  delivered  extra-judicially,  in  con- 
sequence of  interrogation  in  a written  form. 

Expressed  in  the  written  form,  the  evi- 
dence, taken  in  itself,  is  more  apt  to  be  in- 
complete; and  in  such  a way  incomplete,  as, 
in  respect  of  partiality,  to  be  deceptitious. 
Why?  Because,  on  the  occasion  of  writing, 
the  writer  (the  supposed  delinquent)  has  in 
general  more  time  at  command  for  the  pur- 
pose of  mendacious  invention ; nor  are  the 
workings  of  his  invention  in  a situation  to 
receive  that  disturbance  which  it  is  natural 
they  should  receive,  from  the  presence  of  a 
person  at  whose  hand  hostile  suspicion  (or  at 
any  rate  prying  curiosity)  and  consequent 
interrogation,  whether  eventually  applied  or 
not,  will  naturally  be  apprehended. 

When  delivered  in  the  form  of  a letter,  the 
person  to  whom  the  statement  is  addressed 
must,  for  a length  of  time  at  least,  take  it  as 
it  comes.  Delivered  orally,  no  sooner  are  gaps 
discovered  in  the  texture  of  it,  than  comes 
a question  requiring  them  to  be  filled  up ; — 
no  sooner  ambiguity  or  obscurity,  than  the 
clearing  of  them  up.  Self-regarding  evidence, 
delivered  by  a delinquent  in  the  written  form. 
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will,  therefore,  be  more  likely  to  be  decep- 
titious,  i.  e.  guarded  against  deteetion,  and  so 
etrectually  as  to  produce  the  deception  aimed 
at  by  it;  viz.  where  deception  was  an  object 
which  it  had  in  view.  But  in  some  cases  it 
has  no  such  object;  as  when  the  cast  of  it  is 
conspiratorial,  simply  confidential,  or  jacti- 
lantial. 

At  the  same  time,  such  as  it  was  delivered 

delivered  from  the  mind  of  the  writer, — 

such,  and  without  alteration,  without  being 
exposed  to  be  misreported,  it  is  sure  to  be 
presented  to  the  mind  of  the  judge : whereas, 
if  delivered  in  the  oral  form,  it  will  always 
be  liable  to  alteration  — liable  to  be  mis- 
reported by  the  deposing  witness,  through 
the  channel  of  whose  lips  (it  being  extra- 
judicially  delivered  in  the  first  instance)  it 
cannot  but  have  passed. 

As  to  interrogation  in  the  written  form  (as 
when  statements  which  have  been  extra-ju- 
dicially  delivered  have  eventually  been  made 
use  of  as  evidence,  and  thereupon  have  as- 
sumed that  responsive  form  of  which  inter- 
rogation, when  submitted  to,  is  naturally  pro- 
ductive;) — it  is  a possible  case,  hut  a case 
not  by  any  means  likely  to  be  frequently  ex- 
emplified; rarely  indeed,  when  compared  with 
the  form  which  discourse  so  readily  assumes 
under  the  process  of  interrogation  when  per- 
formed by  word  of  mouth.  Why?  Because, 
out  of  the  presence  of  the  interrogator,  com- 
pliance with  the  command  expressed  by  in- 
terrogation is,  if  irksome,  refused  without 
difficulty:  evasive  responsion,  if  responsion 
he  resorted  to,  is  more  easy:  silence,  being 
liable  to  be  accounted  for  by  so  many  other 
causes  besides  delinquency,  is  resorted  to 
with  less  reserve.  A plan  of  self-exculpative 
mendacity  is  pursued  with  more  time  for  the 
continuance  of  it,  and  with  better  promise  of 
success ; and,  from  amongst  the  truths  which, 
to  guard  against  detection,  it  may  be  neces- 
sary to  intermix,  a selection  is  made  with 
greater  facility  and  safety,  of  those  which  (for 
fear  of  their  being  found  to  operate  with  a 
self-disserving,  a self-inculpative  tendency) 
require,  and  may  (it  is  supposed)  bear,  to  be 
omitted. 

Of  discourse  orally  delivered  it  is  moreover 
the  nature,  when  the  apprehended  tendency 
of  it  is  (as  here)  self-criminative,  to  bring 
with  it  another  species  of  criminative  cir- 
cumstantial evidence  (which  will  be  brought 
more  particularly  to  view  in  another  chapter,) 
viz. /ear,  as  indicated  by  deportment,  more 
particularly  passive  deportment  ; and  from 
an  accompaniment  thus  treacherous  it  is  a 
characteristic  property  of  written  discourse 
to  be  altogether  free. 

Meantime,  howsoever  (being  orally  deli- 
vered) the  evidentiary  self-criminative  dis- 
course  may  have  been  accompanied  with  any 
such  symptoms,  in  the  state  in  which  on  the 
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extra-judicial  occasion  it  was  delivered  to  the 
percipient  witness  (interrogating  or  not  in- 
terrogating,) by  whom,  in  the  character  of  a 
deposing  witness,  it  is  reported  to  the  judges 
— yet,  when  thus  reported  to  the  judge,  it 
comes  accompanied,  not  by  the  symptoms 
themselves*  but  only  by  the  report  so  made 
of  them  : to  which  report  it  may  happen  to 
be  in  any  degree  incorrect  or  incomplete,  or 
both. 

Of  the  comparative  view  thus  taken,  what 
is  the  practical  result?  Not  preference,  fol- 
lowed by  adoption  and  rejection,  but  con- 
junction. Each  mode  and  form  is  marked 
by  its  peculiar  advantages,  counteracted  by 
its  peculiar  disadvantages*:  both,  therefore, 
should  be  called  in  to  the  assistance  of  jus- 
tice. 

Expressed  originally,  whether  in  writing 
or  in  conversation,  the  probability  is,  that 
the  evidence  in  question  (especially  being,  as 
it  is,  self-regarding,  and  subject  to  the  risk 
of  being  found  self-criminative)  will  abound 
with  gaps,  with  dark  passages,  with  broken 
hints.  All  these  imperfections,  the  judge, 
and  he  alone,  is  competent  to  do  what  can  be 
done  towards  remedying.  In  his  hands  alone 
is  reposed  adequate  power,  and  whatsoever 
time,  in  his  view  of  it,  the  occasion  needs. 

Self-inculpative  discourse,  when  it  is  ut- 
tered extra-judicially  (designedly  or  unde- 
signed ly,  with  or  without  a view  to  its  being 
employed  as  evidence,)  can  never  be  an  ade- 
quate succedaneum  to  judicial  confession,  the 
plenitude  of  which  is  secured  by  judicial  ex- 
amination. In  the  former  case  it  is  not  itself 
the  proper  evidence  ; it  is  no  more  than  indi- 
cative of  the  source  from  whence  conclusive 
evidence  may  by  the  proper  process  be  ob- 
tained, and  of  a sample  of  what  may  be  ex- 
pected from  that  source.  It  is  not  the  best  — 
the  most  satisfactory,  evidence  that  the  case 
furnishes ; it  shows  where  better,  where  still 
more  satisfactory  evidence,  is  to  be  had : and 
it  may  require  completion  and  explanation 
(not  to  speak  of  opposition  and  confutation,) 
not  only  for  the  benefit  of  the  party  by  whom 
it  is  produced,  but  even  for  the  benefit  of  the 
party  whose  confession  it  is,  and  against  whom 
it  is  produced. 

But  although  it  be  thus  indicative  of  a lot 
of  evidence  more  satisfactory  than  itself,  the 
use  of  the  inferior  is  not  always  superseded 
by  the  superior  evidence. 

1.  A case  that  happens  not  unfrequently, 
is  this : — after  a true  confession  more  or  less 
full,  delivered  extra-judicially,  — when  the 
confessionalist  comes  to  be  examined  in  a ju- 
dicial mode,  he  repents,  and,  instead  of  con- 
firming the  truths  he  has  disclosed,  betakes 
himself  to  falsehood.  When  the  extra-judi- 
cial confession  was  suffered  to  escape  from  his 
lips,  the  debt  thus  paid  to  truth  had  the  con- 
fusion of  mind  he  had  been  thrown  into  for 
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its  cause  : his  presence  of  mind  regained,  he 
endeavours  to  avail  himself  of  it,  and  attempts 
to  take  back  the  lights  that  had  transpired 
from  him  when  off  bis  guard.  As  one  man 
is  confronted  with  another,  the  interests  of 
truth  and  justice  require  that,  in  such  a state 
of  things,  a man  should  be  confronted  with 
himself.  The  extra-j  udicial  confession  may  be 
consistent  with  facts  established  from  other 
sources : the  judicial  retractation  may  be  alike 
inconsistent  with  the  extra-judicial  confession 
and  with  these  established  facts.  The  extra- 
judicial confession  may  obtain  credence : the 
judicial  retractation  may  with  reason  be  dis- 
believed. 

2.  Even  when  the  two  lots  of  information 
accord — when  the  extra-judicial  confession, 
instead  of  being  contradicted  by  a judicial 
retractation,  is  confirmed  by  a judicial  confes- 
sion— the  extra-judicial  confession  may  be  not 
altogether  without  its  use.  The  first  confes- 
sion giving  confirmation  to  the  second,  as  well 
as  receiving  confirmation  from  it,  may  serve 
to  render  more  complete  the  satisfaction  of 
the  judge. 

3.  Where  the  judicial  confession  accords 
with  the  extra-judicial,  the  utility  of  it  will 
be  still  more  apparent,  in  the  ease  where  both 
of  them  happen  to  stand  contradicted  by 
other  evidence.  How  should  this  happen  ? 
(it  may  be  said.)  The  defendant  has  himself 
acknowledged  the  offence  — acknowledged 
it  once  and  again  : what  hope  can  remain  to 
him  to  overthrow  the  effect  of  this  double 
acknowledgment  by  inferior  evidence  ? of  the 
two  acknowledgments,  by  evidence  that  is 
not  a match  for  either? — To  him,  to  the 
same  man,  not.  But  a case  that  may  happen, 
and  does  happen  not  unfrequently,  is  — the 
evidence  that  a man  gives  against  himself 
applies  with  equal  pertinency  to  the  case  of 
another  man  ; say,  as  in  a criminal  case,  an 
accomplice.*  The  coiifessioiialist  acquiesces, 
as  he  cannot  but  acquiesce,  in  the  consequen- 
ces of  his  confession  thus  repeated  and  con- 
firmed. But  the  second  accomplice,  having 
his  separate  plans  of  defence,  having  hopes 
where  his  confederate  has  none,  denies  the 
truth  of  the  confession,  and  seeks  to  combat 
it  by  other  evidence. 

4.  Lastly : Another  case  that  may  hap- 

• What  one  man  says  of  another  in  his  ab- 
sence is  not  evidence  against  that  other,  whether 
he  be  his  accomplice  or  not.  But  if  a criminal 
makes  a confession,  and  implicates  another  party 
as  an  accomplice,  who  is  present  at  the  time,  then 
the  confession  is  evidence  against  the  accomplice; 
because  he  has  an  opportunity  of  denying  the 
truth  of  the  statement  as  far  as  he  is  concerned, 
or  of  explaining  it.  However,  in  cases  of  con- 
spiracy, any  act  done  or  statement  made  by  one 
of  the  conspirators,  in  pursuance  of  their  common 
object,  is  evidence  against  all  the  conspirators, 
whether  present  or  not.  2 Russ.  670.  1.  Phil. 
Evid.  76.  1 East  P.C.  c.  2,  § 37.  2 Stark.  401. 
K.  V.  Stone,  6 T.  R.  627.  24  Howell’s  Stl  Tr. 
437,  451. —A’c/. 
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pen,  and  which  will  on  another  occasion f be 
brought  to  view  is,  — after  furnishing  the 
extra-judicial  evidence,  and  before  there  has 
been  time  or  opportunity  for  following  up  the 
indication  by  judicial  examination,  the  con- 
fessionalist  dies,  or  ceases  to  be  forthcoming. 
By  his  death,  the  possibility  of  inflicting  pu- 
nishment (punishment  rightly  seated)  ends ; 
and  therefore,  so  far  as  punishment  is  con- 
cerned, there  the  cause  ends;  and  therefore 
the  demand  for  other  evidence,  for  judicially- 
extracted  oral  evidence,  along  with  it.  As  to 
punishment,  yes ; and  therefore  as  to  causes 
in  which  punishment,  and  nothing  but  punish- 
ment, is  or  ought  to  be  demanded.!  But  as 
to  satisfaction,  the  demand  for  decision  may 
remain,  and  therefore  ffor  the  purpose  of  a 
decision  on  that  ground)  the  demand  for  evi- 
dence. Whilethe  confessionalist  was  alive,  his 
extra-judicial  confession  was,  in  comparison 
with  his  judicial  deposition  (if  subequently 
taken,)  but  an  inferior  kind  or  evidence.  The 
source,  however,  of  the  superior  evidence 
being  dried  up  by  death,  the  inferior,  the  ex- 
tra-j udicially  confessorial  evidence,  takes  its 
place,  — a species  of  evidence  which,  howso- 
ever inferior  to  the  confessorial  part  of  the 
judicial  evidence  from  the  same  source,  is, 
as  far  as  it  goes,  superior  (as  we  have  seen) 
to  every  other  species  of  evidence. 

Thus  far  as  to  penal  cases.  In  cases  not 
penal,  the  necessity  of  employing  it  is  still 
more  evident. 

The  necessity  of  treasuring  up  and  em- 
ploying this  species  of  extra-judicial  evidence 
will  be  equally  evident,  where  the  completion 
of  the  confession,  by  the  judicial  examination 
of  the  confessionalist,  has  been  rendered  im- 
practicable for  a period,  determinable  or  in- 
determinable, but  not  known  to  be  perpetual, 
such  as  absconsion  or  expatriation. 

So  much  for  the  importance  of  interrogation, 
a.s  applied  to  the  extraction  of  self-disserving 
evidence  from  the  suspected  delinquent. 

No  supposition  surely  can  be  more  unna- 
tural than  this,  — viz.  that,  if  discovery  of 
truth,  and  consequent  rendering  of  justice, 
had  been  the  object,  the  use  of  an  operation 
so  necessary  to  the  discovery,  so  obviously 
and  indispensably  subservient  to  the  pur- 
poses of  justice,  would  ever  have  been  re- 
jected. But,  under  the  technical  system,  the 
interests  and  ends  of  judicature  being,  from 
first  to  last,  opposite  and  hostile  to  the  inte- 
rests and  ends  of  justice, — whatever  exertion 
and  ingenuity  has  been  bestowed,  is  applied, 
not  to  the  discovery  of  truth,  but  to  the  find- 
ing of  pretences  for  not  discovering  it : not 
to  the  administering  of  justice,  but  to  the 
finding  of  occasions  and  pretences  for  admi- 
nistering injustice  in  its  stead. 

■f  See  Book  V 1.  Makeshifts  Chapters  on  C«- 
sually-toritten,l£i\'\Ae\\ce  and  Ilcarsuy  Evidence. 

! That  is  to  say,  in  cases  which  uHord  no  in- 
dividual  specially  injured. 
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GovcrneJ,  it  not  by  sinister  reason,  by 
blind  caprice  under  the  mask  of  tenderness, 
English  lawyers,  admitting  sell -disserving 
evidence  when  supposed  to  have  been  extra- 
judicially  delivered  or  extracted,  forbid  it  to 
be  judicially  extracted  or  received— extracted 
by  the  judge  by  rvliom  the  decision  is  to  be 
formed.  Receiving  it  in  an  incomplete  state, 
they  will  not  suffer  it  to  be  completed.  Re- 
ceiving it  in  the  state  of  hearsay  evidence, 
they  refuse  to  receive  it  in  the  state  of  im- 
mediate unaltered  evidence.  Receiving  it  in 
a variety  of  bad  shapes,  they  refuse  to  receive 
it  in  what,  by  their  own  uniform  acknowledg- 
ment, is  the  best.* 

Tenderness! — to  whom?  To  the  inno- 
cent individual,  maliciously  or  erroneously 
accused  ? No : what  it  does  for  him  is,  where 
misrepresentations  have  taken  place  tending 
to  his  unjust  conviction,  to  refuse  him  an 
opportunity  of  clearing  them  up. 

To  the  guilty  ? No,  not  even  to  the  guilty, 
considered  in  the  aggregate.  By  the  promise 
it  gives  of  escape,  it  augments  the  number : 
the  number  being  so  great,  thence  comes  the 
pretended  necessity,  the  factitious  demand, 
for  excessive  punishment: — the  deficiencies 
in  certainty  must  be  made  up  in  magnitude. 
Death  is  the  English  judge’s  universal  re- 
medy; higher  he  cannot  screw  up  the  exer- 
tions of  blind  barbarity.  To  this  point  the 
labour  of  every  session  adds:  at  this  a stop  is 
made,  because  there  is  nothing  beyond  it. 

It  is  the  part  of  the  same  man,  the  same 
natural  and  implacable  enemy  of  justice  — on 
the  one  hand,  to  keep  watch  and  ward  in  fa- 
vour of  the  murderer,  charging  him  not  to  let 
drop  any  the  least  hint  from  which  justice 
may  receive  assistance,  not  to  say  anything 
by  which  his  guilt  may  be  brought  to  light ; 
and,  on  the  other  hand,  to  be  no  less  active 
in  his  exertions  to  extend  the  demesnes  of 
death.  To  the  profit  of  cold  barbarity,  he 
adds  the  praise  of  tenderness.  The  manly 
dictates  of  public  utility  are  sacrificed  to  the 
cant  of  hypocritical  or  childish  sentimental- 
ism. The  excess  of  the  punishment  becomes 
a sufficient  warrant  for  not  executing  it.  Ex- 
tending the  demesnes  of  death,  he  thus  ex- 
tends the  mass  of  his  own  despotism ; of  that 
preposterous  state  of  things  by  which,  every 
year,  the  lives  of  men,  by  dozens  and  by 
scores,  are  laid  at  the  feet  of  every  English 
judge,  f 

CHAPTER  VIII. 

OF  CONFUSION  OF  MIND,  CONSIDEIIED  AS  AF- 
FORDING EVIDENCE  OP  DELINQUENCY. 

Another  modification  of  subsequential  cir- 
cumstantial evidence  is  confusion  of  mind; 

confusion,  as  expressed  and  betrayed  whether 

• See  Book  IX.  Exclusion. 

t See  VoL  VI.  p.  382,  note  14. 


by  countenance,  by  discourse,  by  conduct,  or 
by  all  three.  This  may  also  be  considered  aa 
a sort  of  sub-morlification  of  circumstantial 
evidence ; a modification  of  confessorial  evi- 
dence ; with  this  difference  only : — Confesso- 
rial evidence  is  personal  evidence ; confusion 
of  mind  is  real  evidence:  — The  presumed 
state  of  mind,  the  state  of  mind  evidenced  by 
the  external  indications,  is  psychological  real 
evidence;  the  indications  themselves,  physi- 
cal real  evidence. 

Hesitation  alone — hesitation  without  con- 
fusion — would  be  misinterpreted  if  it  were 
looked  upon  as  an  indication  of  falsehood ; 
much  more  if  of  wilful  falsehood.  Hesitation 
has  for  itscause  — its  most  natural  and  fre- 
quent cause  — anxiety  to  shape  the  narrative 
by  the  exact  line  of  truth,  accompanied  with 
a difficulty  a man  experiences  in  his  endea- 
vours to  accomplish  it.  Correct  memory,  and 
adequate  expression,  are  both  necessary  to 
this  end : by  the  consciousness,  or  even  mere 
apprehension,  of  failure  in  either  article,  hesi- 
tation may  be  produced. 

The  most  careless  and  least  scrupulous  of 
witnesses  are  frequently  among  the  most 
fluent. 

Suspicion,  indeed,  is  not  altogether  with- 
out ground,  when,  to  hesitation,  confusion  is 
added.  Confusion  is  the  result  of  conscious- 
ness of  manifested  inconsistency,  of  inconsis- 
tency with  itself  or  with  indubitable  truths, 
— a repugnancy  which  is  among  the  surest 
indications  and  proofs  of  falsehood : but,  of 
any  such  inconsistency,  a man  who  means  no- 
thing but  the  truth  is  not  in  much  danger  of  la- 
bouring under  any  serious  apprehension.  The 
truth,  and  nothing  but  the  truth,  is  what,  by 
the  supposition,  he  means  to  hold  up  to  view. 
Truth  cannot  be  inconsistent  with  itself:  two 
truths,  parts  of  one  and  the  same  complex 
truth,  cannot  be  inconsistent  with  each  other. 
Truth,  in  all  its  parts,  is  the  one  thing,  and 
the  only  thing,  his  memory  is  in  search  of. 
In  regard  to  some  parts,  at  any  rate,  he  is 
singularly  unfortunate  if  he  cannot  make  sure 
to  himself  of  possessing  it:  these  parts  he  will 
at  any  rate  adhere  to.  Others,  of  which  his 
hold  is  not  so  strong,  he  will  adhere  to  no 
otherwise  than  upon  the  supposition  of  their 
being  compatible  and  consistent  with  those 
fundamental  stronger  ones.  Should  any  in- 
consistency display  itself,  he  will  abandon 
these  weaker  points,  without  difficulty  and 
without  confusion,  that  is,  without  shame  or 
other  fear : having  nothing  to  suffer  from  the 
temporary  mistake — no  point  of  his  own  to 
lose  by  it. 

Confusion  affords  a presumption,  more  or 
less  strong,  of  the  fact  contested  by  the  party ; 
but  not  absolutely  a conclusive  one.  It  proves 
alarm ; and,  in  the  case  in  question,  the  most 
natural  cause  of  alarm  is  the  apprehension  of 
seeing  the  contested  fact  taken  for  true.  But 


45 


Ch.  IX.]  SELP-INCULPATIVE  CIRCUMSTANTIAL  — FEAR, 


this,  though  in  the  sort  of  case  in  question  the 
most  frequent  and  natural  cause  of  the  alarm, 
is  by  no  means  the  only  one. 

1.  It  may  he,  that,  — although  the  fact  in 
question,  the  fact  contested  by  the  party,  was 
not  true,  — yet  some  other  fact,  the  declara- 
tion of  which  would  in  some  other  way  be  pre- 
judicial to  him,  was  true:  and  that  the  alarm 
was  produced  % the  apprehension  of  seeing 
this  other  fact  brought  to  light.* 

2.  It  may  be,  that,  in  respect  of  the  fact  in 
question  (the  offence  in  question,)  appear- 
ances are  against  him,  notwithstanding  his 
perfect  innocence ; and  the  consciousness  of 
this  circumstance  may  be  the  cause  of  his 
confusion. 


CHAPTER  IX, 

OF  FEAR,  IN  so  FAR  AS  INDICATED  BY  PASSIVE 

DEPORTMENT,  CONSIDERED  AS  AFFORDING 

EVIDENCE  OF  DELINQUENCY. 

A CLASS  of  cases  has  already  been  brought  to 
view,t  in  which  the  principal  fact  in  ques- 
tion (viz.  delinquency  in  this  or  that  shape) 
cannot  be  probabilized  by  the  evidentiary  fact 
deposed  to  before  the  judge,  without  the  in- 
tervention of  some  other  fact  or  facts,  consti- 
tuting, together  with  the  principal  fact  and 
the  evidentiary  fact,  an  evidential  chain  of  a 
peculiar  nature.  The  case  where  fear,  how- 
soever supposed  to  be  manifested,  is  the  fact 
considered  as  evidentiary  of  delinquency,  be- 
longs to  this  class. 

In  a chain  of  this  sort,  the  number  of  links 
will  be  different,  according  as  it  is  to  the  per- 
ceptions of  the  judge  himself,  or  to  those  of 
some  other  person  by  whom,  in  the  character 
of  a deposing  witness,  it  is  reported  to  the 
judge,  that  the  fact  here  considered  in  the 
character  of  an  evidentiary  fact  (viz.  fear") 
presents  itself. 

First,  suppose  the  judge  himself  the  person 
to  whose  senses  the  fear  (i.  e.  the  appearance 

• Bolingbroke,  after  his  partial  pardon  and  re- 
turn to  England,  being  suspected  of  harbouring 
a person  accused  of  a state  crime,  his  house,  ana 
even  his  bed-chamber,  as  he  was  lying  in  his  bed, 
were  searched  by  the  ministers  of  justice.  Trai- 
torous bedfellow  with  him  he  had  none : a bed- 
fellow, however,  he  had — a female,  whose  repu- 
tation would  have  been  ruined  by  the  disclosure. 
Confusion,  more  or  less,  he  could  not  but  have 
betrayed.  Had  the  search  ended  there,  this  con- 
fusion would_  naturally  and  properly  have  been 
regarded  as  circumstantial  evidence  of  the  crime 
he  was  suspected  of.  His  presence  of  mind  saved 
him  from  that  mischance.  Uncovering  enough 
of  her  person  to  indicate  the  sex,  without  betray- 
ing the  individual,  he  preserved  himself  as  well 
from  the  imputation  of  the  crime  of  which  he 
was  not  guilty,  as  from  the  collateral  misfortune 
which  that  imputation  was  so  near  bringing  on 
his  head. 

•f-  Chapter  I. 


of  fear)  manifests  itself.  The  links  of  the 
evidentiary  chain  will  then  succeed  one  an- 
other in  the  maimer  following,  viz. : 

1.  Link  the  first  (group  of  evidentiary  facts 
immediately  presented  to  the  senses  of  the 
judge,)  — symptoms  of  fear.  These,  being 
objects  of  sense,  must  all  of  them  be  such  as 
come  under  the  description  of  physical  facts.J 

2.  Link  the  second, — the  emotion  of  fear : 
a psychological  supposed  fact,  inferred  and 
supposed  to  be  probabilized  by  these  physical 
appearances  ; — fear,  having  for  its  supposed 
cause  the  expectation  of  the  evil  consequences 
(legal  punishment  included)  considered  as 
attached  to  the  offence  in  question,  by  means 
of  the  ensuing  links. 

3.  Link  the  third,  — self-inculpative  recol- 
lection : the  memory  of  the  supposed  delin- 
quent presenting  to  him  the  wrongful  act  as 
having  been  committed  by  him ; viz.  the  phy- 
sical act,  positive  or  negative,  accompanied 
with  its  criminative  circumstances. 

4.  Link  the  fourth,  — the  criminal  act  it- 
self, as  above. 

In  an  evidentiary  chain  of  this  sort,  it  has 

4:  The  physical  symptoms  with  which  the  emo- 
tion of  fear  has  been  known  to  be  accompanied, 
and  of  which  it  may  be  considered  as  proauctive, 
may  be  thus  enumerated.  But  amongst  them  are 
some  which  seem  indicative  of  a degree  of  emo- 
tion so  high  as  to  be  seldom,  if  ever,  produced 
by  the  fear  of  an  evil  so  distant,  and  so  far  from 
being  certain,  as  the  evil  of  a punishment  which 
for  its  infliction  depends  on  the  hand  of  law. 

In  some  of  these  instances,  the  individual  is 
purely  passive;  no  voluntary  action,  no  exertion 
of  the  will  being  necessary,  nor,  In  some  of  the 
instances,  so  much  as  competent,  to  the  produc- 
tion of  the  physical  symptom. 

1.  Blushing.  1.  Sweating.  1.  Weeping. 

2.  Paleness.  2.  Involuntary  2.  Sighing. 

3.  Trembling.  evacuations.  3.  Distortions 

4.  Fainting.  of  the  coun- 

tenance. 

4.  Sobbing. 

1.  Starting.  1.  Exclamation. 

2.  Pacing.  2.  Hesitation. 

3.  Stammering. 

4.  Faultering  of  the  voice. 

In  some  of  the  above  instances  the  physical 

symptom  is  altogether  independent  of  the  will,  it 
being  altogether  out  of  the  power  of  the  will  to 
give  birth  to  it.  In  other  instances,  though  the 
production  of  it  is  not  altogether  out  of  the  power 
of  the  will  (and  is  accordingly  effected  without 
the  existence  of  the  emotion,  in  theatrical  imita- 
tions,) it  either  takes  place  without  the  action  of 
the  will,  or  becomes  the  cause  of  the  action  of  the 
will  before  it  becomes  the  effect  of  it. 

Of  these  symptoms,  several  will  be  seen  to  be 
common  to  the  three  emotions  of  fear,  grief,  and 
anger;  some  of  them  to  result  more  naturally 
from  either  of  those  other  emotions  than  from 
fear. 

Physical  phenomena  of  this  kind,  in  so  far  as 
they  point  whether  to  fear  or  any  other  empti^ 
as  their  psychological  cause,  may  be  distinguisbra 
by  the  common  appellation  of  pathological  evi- 
dence. 
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been  already  mentioned  as  the  principal  use 
of,  and  reason  for,  the  operation  of  distin- 
guishing link  from  link,  that  to  each  link  be- 
longs a distinct  set  of  infirmative  considera- 
tions, capable  of  operating  in  diminution  of 
its  probative  force.  The  truth  of  that  ob- 
servation will  be  found  exemplified  in  the 
present  instance. 

In  this  case,  the  chain  of  inference  by  which 
these  four  distinguishable  links  are  connected 
stands  thus:. — 1.  From  the  physical  appear- 
ances, regarded  as  symptoms  of  fear,  the  ex- 
istence of  that  emotion  is  inferred;  2.  From 
the  supposed  existence  of  that  emotion,  the 
existence  of  tlie  criminative  recollection  above 
mentioned ; 3.  From  the  existence  (^viz.  the 
present  existence)  of  that  recollection,  the 
existence  (viz.  the  past  existence)  of  the  cri- 
minative fact  itself. 

In  relation  to  the  second  of  the  above  three 
inferences,  what  must  be  observed  is,  that, 
for  the  purpose  of  fornfing  the  inference,  the 
nature  of  the  occasion  is  an  object  that  must 
indispensably  be  called  in  ; since,  but  for  this, 
even  supposing  fear  to  be  the  emotion  suf- 
ficiently established  by  the  symptoms,  this 
emotion  might  have  had  any  other  cause  than 
the  particular  cause  thus  ascribed  to  it. 

But  for  the  occasion,  the  probative  force 
of  this  circumstance  would  scarce  amount  to 
anything : add  the  occasion,  and  of  itself  it 
cannot  but  be  very  considerable.  Infirmative 
considerations  there  are,  as  will  be  seen,  to 
the  disprobabilizing  force  of  which  it  stands 
exposed;  but  of  these — of  all  these  taken 
together,  the  disprobablizing  force  (it  will 
be  seen)  will  not  in  general  be  very  consi- 
derable. 

The  occasion  here  in  question  is  the  cir- 
cumstance of  the  supposed  delinquent’s  being 
taxed  with,  or  being  supposed  by  himself  to 
be  suspected  of,  the  particular  act  of  delin- 
quency in  question : the  existence  of  which 
occasion  is  always  part  of  the  case. 

The  second  link  is  constituted,  therefore, 
properly  speaking,  not  of  the  fear  alone,  but 
of  the  fear  combined  with  the  occasion;  since 
it  is  by  the  occasion  that  the  existence  and 
operation  of  those  other  possible  causes,  which 
will  be  brought  to  view  in  the  character  of 
infirmative  possibilities,  will  be  rendered  im- 
probable. 

It  is  with  this  psychological  sort  of  chain,  as 
with  a physical  one : the  chain  is  the  weaker, 
the  greater  the  number  of  links  which  enter 
into  the  composition  ol  it.  Why  ? Because 
each  link  brings  with  it  its  particular  infir- 
raative  possibilities. 

I.  Inference  forming  the  joint  or  connexion 
between  link  the  first,  viz.  physical  supposed 
symptoms  of  fear— and  link  the  second,  viz. 
the  emotion  of  fear  itself. 

Infirmative  possibilities  applying  to  this 
joint : — 


1.  The  cause  of  the  appearances  different; 
a purely pAysica/ fact,  viz.  bodily  indisposition. 

2.  The  cause  of  the  appearances  different: 
a psychological  fact,  indeed,  and  that  an  emo- 
tion, but  a different  emotion,  such  a-s  grief  or 
anger : grief  or  anger  produced,  for  example, 
by  the  consideration  of  the  wound  inflicted 
on  reputation,  notwithstanding  innocence. 

II.  Inference  forming  the  connexion  be- 
tween link  the  second,  viz.  the  existence  of 
the  emotion  of  fear — and  link  the  third,  viz. 
the  existence  of  a criminative  recollection, 
having  for  its  subject  the  particular  offence 
of  which  the  supposed  delinquent  understands 
himself  to  be  accused  or  suspected. 

Infirmative  possibilities  applying  to  this 
inference : — 

1.  Recollection  criminative  indeed,  but  not 
in  the  way  in  question : recollection  of  an 
offence  committed,  but  an  offence  different 
from  that  of  which  the  supposed  delinquent 
stands  accused  or  suspected. 

2.  Recollection  of  an  offence  committed, 
not  by  the  individual  himself,  but  by  some 
other  individual  connected  with  him  by  some 
tie  of  sympathy,  and  in  whose  instance  the 
inquiry,  it  is  apprehended,  may  be  productive 
of  conviction  or  suspicion. 

3.  Recollection  of  a fact  by  means  of  which, 
without  any  delinquency  on  his  part,  vexation 
has  been,  or  appears  likely  to  be,  produced, 
in  this  or  that  shape,  to  himself, 

4.  — or  to  another  person,  or  even  a class 
of  persons,  more  or  less  extensive,  connected 
with  him  by  some  tie  of  sympathy.* 

5.  Apprehension  of  punishment,  notwith- 
standing innocence.  Of  this  infirmative  pro- 
bability the  disprobative  force  will  depend, 
it  is  evident,  in  a considerable  degree,  upon 
the  general  complexion  and  character  of  the 
system  of  procedure  under  which  the  inquiry 
is  made. 

6.  Contemplation,  prospect,  of  the  vexation 
attached  to  prosecution,  notwithstanding  in- 
nocence; another  circumstance  the  infirmative 
force  of  w'hich  will  be  seen  to  depend,  more 
or  less,  on  the  system  of  procedure. 

III.  Inference  forming  the  connexion  be- 
tween link  the  third,  viz.  supposed  recollec- 
tion of  the  criminative  fact  in  question  as 
committed  by  him — and  link  the  fourth,  viz. 
the  actual  commission  of  the  act  so  supposed 
to  be  recollected. 

Infirmative  possibility : — 

Falsity  of  the  supposed  self-criminative  re- 
collection. 

The  error  here  supposed  will  present  itself 
as  being  of  a nature  not  very  apt  to  be  rea- 
lized. It  is  capable,  however,  of  taking.place, 

• “ Infandum,  Regina,  jubcs  renovare  dolorem.” 
AEiieas  was  not  upon  his  trial : but  the  emotion 
here  was  not  fear,  but  grief. 

“ Quis  talia  fando 

“ Tetri iieret  i lacrjmls?’* 
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iiot  only  in  case  of  mental  derangement,  but 
in  the  case  of  habitual  delinquency ; especi- 
ally if  the  time  of  the  supposed  offence  be 
very  remote. 

Apprehended  and  examined,  though  for  a 
theft  in  which  he  had  no  part,  an  habitual 
thief  will  naturally  enough  exhibit  symptoms 
of  fear ; and,  confounding  one  of  his  exploits 
with  another,  may  suppose  himself  to  recol- 
lect a theft  in  which  in  truth  he  bore  no  part. 

Such  are  the  conceivable  facts  which,  in  the 
character  of  infirmative  probabilities,  apply 
to  the  criminative  force  of  fear,  when  the 
symptoms  of  it  apply  themselves  without  the 
intervention  of  any  other  medium  to  the 
senses  of  the  person  by  whom,  in  the  cha- 
racter of  judge,  the  conclusion  is  to  be  formed 
— the  decision  grounded  on  them  formed  and 
pronounced. 

If,  instead  of  the  phenomena  themselves 
being  presented  to  his  senses,  what  is  pre- 
sented to  him  is  but  a report  made  concerning 
them  by  some  other  person,  by  whom  they 
are  stated  as  having  been  presented  to  his 
senses, — the  probative  force  of  them  stands, 
in  that  case,  subject  to  the  infirmative  ope- 
ration which  attaches  upon  supposed  unori- 
ginal evidence,  as  compared  with  the  original 
evidence  itself:  an  infirmative  circumstance 
of  the  same  nature  as  that  by  which  (accord- 
ing to  a distinction  already  noticed)  supposed 
real  evidence  reported,  is  distinguished  from 
the  real  evidence  itself ; and  of  which  a more 
detailed  view  will  be  given  in  the  next  suc- 
ceeding Book, 

To  the  additional  joint  added  to  the  evi- 
dentiary chain  by  the  presence  of  this  fifth 
link,  the  following  circumstances  present 
themselves  as  applying  in  the  character  of  in- 
firmative possibilities  : — - , 

1.  Possible  untrustworthiness  (whether  in 
respect  of  moral  or  intellectual  qualifications) 
on  the  part  of  the  reporting  witness ; viz.  the 
supposed  precipient  witness,  speaking  in  the 
character  of  a deposing  witness. 

2.  Impropriety  of  the  shape  in  which  his 
testimony  was  received  or  extracted. 

If  to  the  deciding  j udge  this  testimony  be 
presented  not  in  the  oral  but  ready-written 
form, — 3.  Inaptitude,  whether  in  respect  of 
moral  or  intellectual  qualifications,  on  the 
part  of  the  receiving  or  extracting  judge. 

CHAPTER  X. 

OF  clandestinity,  considered  as  afford- 
ing EVIDENCE  OF  DELINQUENCY. 

Under  this  class  of  criminative  circumstan- 
tial evidence,  may  be  noted  the  following  dis- 
tinctions, viz. : — 

1.  Clandestinity,  by  concealment  of  the 
forbidden  act  or  principal  fact  itself : for  ex- 
ample,  by  doing  in  the  dark  what,  but  for  the 


criminal  design  in  question,  would  naturally 
have  been  done  in  the  day ; or  choosing  a 
spot  which  is  supposed  to  be  out  of  the  view 
of  everybody,  for  doing  that  which,  but  for 
the  criminal  design,  would  naturally  have  been 
done  in  a place  open  to  observation. 

2.  Clandestinity  by  concealment  of  the  per- 
son of  the  supposed  delinquent  while  occupied 
in  the  act : as  in  the  case  of  disguise. 

3.  Clandestinity  by  concealment  of  the  part 
taken  by  the  supposed  delinquent  in  the  com- 
mission of  the  act — in  the  production  of  the 
mischievous  result:  concealment,  for  exam- 
ple, of  the  purpose  for  which  the  act,  viz.  the 
physical  act,  is  performed  ; as,  in  the  case  of 
murder  by  poison,  the  several  acts  by  which 
the  poison  is  prepared,  or  put  into  the  hands 
of,  or  recommended  to  be  taken  by,  the  per- 
son intended  to  be  poisoned, 

4.  Clandestinity,  by  eloignment  or  deception 
of  witnesses  to  the  act : exertions  employed 
for  removing  this  or  that  person  from  the 
scene  of  the  intended  unlawful  action  ; under 
the  supposed  apprehension  of  his  becoming 
(in  relation  to  the  forbidden  act,  its  accompa- 
niments, or  consequences)  a percipient,  and 
thence  eventually  a deposing  witness. 

5.  Clandestinity,  by  eloignment  or  conceal- 
ment or  destruction  of  criminative  real  evi- 
dence. Concerning  the  modifications  of  real 
evidence,  see  above  Ch.  III. 

6.  Forgery  in  relation  to  real  evidence;  viz. 
either  by  fabrication  of  exculpative  appear- 
ances, or  by  alteration  of  inculpative  into 
neutral  or  exculpative.  The  modifications  of 
which  it  is  susceptible  correspond  of  course 
with  those  of  real  evidence. 

Disguise  of  the-person — a mode  of  clandes- 
tinity already  brought  to  view — may  be  con- 
sidered as  a modification  of  forgery  in  relation 
to  real  evidence. 

On  the  preceding  occasion,*  forgery  in 
relation  to  real  evidence  was  considered  as 
capable  of  being  practised  by  others,  to  the 
prejudice  of  the  supposed  delinquent:  here, 
it  is  considered  as  practised  by  him.  There,  it 
was  an  infirmative, an  exculpative  probability : 
here,  it  is  an  inculpative  fact. 

Being  a mode  of  deception,  effected  or 
attempted — a species  of  falsehood, — and,  as 
such  (no  less  than  forgery  in  relation  to  writ- 
tea  evidence)  a modification  of  the  crimen 
falsi  of  the  Roman  school — falsehood  uttered 
by  deportment,  — it  is  in  that  respect  closely 
allied  to  falsehood  in  the  same  intention  ut- 
tered by  discourse. 

It  may  be  moreover  considered  as  being,  in 
relation  to  real  evidence,  that  which 
tion  is  to  personal.  As  in  the  one  case,  so  iu 
the  other,  objects  of  the  class  of  things  are 
thus  pressed  into  the  service  of  delinquency. 

7.  Opposition  to  search  made  for  real  evi- 
dence. See  the  next  chapter.  

• III.  S 5. 
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Clandestinity,  in  what  manner  soever  aimed 
at,  may  be  considered  as  evidentiary  of  fear: 
and  in  that  way,  and  that  way  alone  (through 
the  chain  of  inferences  of  which  that  emotion 
constitutes,  as  above,  the  principal  link,)  con- 
stituting a circumstantial  evidence  of  delin- 
quency in  this  or  that  shape,  as  explained  by 
the  occasion,  as  above. 

In  the  case  of/ear,  as  above  explained,  the 
emotion  itself,  the  psychological  (and  that  a 
pathological)  fact,  constitutes  but  the  second 
link  in  the  evidentiary  chain : the  first  link 
was  constituted  by  the  physical  symptoms 
from  which  that  psychological  fact  is  inferred. 
In  the  case  of  clandestinity,  under  the  several 
modifications  as  above  enumerated,  the  posi- 
tive voluntary  physical  acts  by  which  the  con- 
cealment is  effected  or  endeavoured  at,  stand 
in  the  place  of  the  involuntary  appearances, 
the  pathological  symptoms,  by  which,  in  the 
other  case,  the  emotion  is  betrayed. 

1.  Intention  ordesign,  differently,  but  equal- 
ly, or  more,  culpable ; 2.  Intention  or  design 
less  culpable;  3.  Intention  or  design  blameless, 
though  requiring  secrecy.*  These  are  among 
the  infirmative  counter- probabilities  which 
have  just  been  seen,  in  the  case  of  fear,  ap- 
plying to  and  weakening  the  probative  and 
criminative  force  of  that  emotion  : they  may 
here  be  seen  applying  with  equal  force  to  the 
criminative  force  of  clandestinity,  in  these  its 
several  shapes. 

To  the  probative  force  of  the  inference, 
which,  in  the  case  of /car,  binds  together  the 
two  first  links  (viz.  the  aggregate  of  the  phy- 
sical or  pathological  symptoms,  and  the  psy- 
chological emotion,)  two  infirmative  counter- 
probabilities were  seen  applying  themselves; 
viz.  1.  The  emotion  different  (for  example, 
grief,  or  anger;)  and  2.  The  cause  of  the  phy- 
sical symptoms,  not  psychological,  but  purely 
physical,  viz.  bodily  indisposition. 

In  the  case  of  clandestinity,  in  the  place  of 
those  infirmative  counter-probabilities  stands 
another,  characterizable  by  the  word  sport: 
the  clandestinity  having  for  its  object  and  its 
cause,  desire  of  producing  sport,  merriment, 
pastime;  and  not  delinquency  in  any  shape. f 
At  the  end  of  a judicial  investigation,  it 
does  not  often  happen  that,  in  a case  of  clan- 
destinity, the  decision,  as  between  sport  and 
criminality,  can  be  attended  with  much  diffi- 
culty. But,  for  want  of  timely  explanation, 
sport  indiscreetly  pursued  has  every  nowand 
then  been  itself  an  object  of  pursuit,  when 
thus  enveloped  in  the  livery  of  guilt.  A man 
who  endeavours  to  pass  for  a ghost,  risks  the 
being  taken  for  a thief,  or  something  worse.  J 

* Love,  as  well  as  criminality,  seeking  clan- 
^stmity,  servants’  lovers  are  apt  to  be  taken  for 
thieves : thieves,  on  their  part,  endeavour  to  pass 
for  lovers. 

t See,  once  more,  the  story  of  Joseph  and  his 
brethren  {supra,  pp.  16,  17.) 

J In  the  vicinity  of  London,  not  many  years 


Forgery,  in  relation  to  real  evidence,  has 
an  infirmative  counter- probability  peculiar 
to  itself ; viz.  self-defence: — the  individual 
innocent,  exertions  made  to  remove  physical 
appearances,  which  (whether  produced  by  na- 
ture or  by  human  malice,  viz.  in  the  way  of 
forgery)  tend  to  fix  a criminative  imputation 
on  him,  in  the  circumstances  in  which  he 
happens  to  be  placed. 

In  the  view  of  removing  the  imputation 
from  himself,  a murderer  has  been  known  se- 
cretly to  deposit  in  the  apparent  possession  of 
an  innocent  person  the  blood-stained  instru- 
ment or  garment,  or  some  other  such  article, 
so  circumstanced  as  to  operate  in  the  charac- 
ter of  a source  of  criminative  real  evidence.* 
In  this  case,  were  it  the  lot  of  the  innocent 
man  to  be  observed  in  the  night  time  retrans- 
ferring the  articles  to  the  place  from  whence 
they  came,  it  is  to  him,  instead  of  the  mur- 
derer, that  the  artifice  might  thus  come  to  be 
imputed.f 

CHAPTER  XI. 

OF  SUPPRESSION  OR  F.^BRICATION  OF  EVI- 
DENCE, CONSIDERED  AS  AFFORDING  EVI- 
DENCE OF  DELINQUENCY. 

Supposing  the  whole  mass  of  evidence  ac- 
tually suppressed,  no  such  discussion  (it  is 
evident)  can  have  place,  as  the  inquiry  con- 
cerning the  probative  force  belonging  to  any 
part  of  it,  or  the  circumstances,  by  the  con- 

ago,  a ghost  of  this  sort  was  shot  dead,  and  the 
shooter  tried  for  his  life.  [This  was  in  1804. 
The  neighbourhood  of  Hammersmith  had  been 
alarmed  by  the  appearance  of  a ghost,  and  Fran- 
cis Smith,  an  exciseman,  determined  to  shoot 
him.  While  he  was  on  tbe  watch,  an  unhappy 
miller  passed  by,  and  mistaking  him,  from  tne 
whiteness  of  his  apparel,  for  the  person  who  was 
playing  the  ghost,  he  unfortunately  shot  him 
dead.  Smith  was  tried  at  the  Old  Bailey  Sessions 
for  murder,  and  the  jury,  in  the  first  instance, 
found  a verdict  of  m.anslaughter;  upon  which  the 
judges  said,  that  the  facts  proved  amounted  in 
law  to  murder,  and  sent  the  jury  back  to  recon- 
sider their  verdict.  They  ultimately  found  Smith 
guilty  of  murder,  and  sentence  of  death  was 
passed  upon  him  by  the  recorder.  This  sentence 
was  afterwards  commuted  to  one  year’s  impri- 
sonment, on  the  application  of  the  I^ord  Chief- 
Baron  to  the  Home-Office.  (See  Sessions  Papers, 
and  European  Magazine.) — £d.] 

• London  pickpockets  have  been  known  at 
places  of  public  amusement,  to  put  the  empty 
purses  of  the  persons  they  have  been  robbing  into 
the  pockets  of  innocent  persons  near  them,  in 
order  that  they  might  accuse  them  of  being  the 
thieves,  in  case  they  themselves  were  taken  into 
custod}' Ed. 

f See,  again,  the  story  of  the  Little  Hunch- 
back (p.  11, note*.)  A body,  supposed  to  be  dead, 
is  transferred  from  neighbour  to  neighbour,  al- 
ways with  the  utmost  secrecy,  under  the  appre- 
hension of  the  suspicion  that  might  be  produced 
by  it,  in  the  event  of  a visit  from  the  officers  of 
justice. 
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sideration  of  which,  that  force  may  be  dimi- 
nished. 

But,  under  the  head  of  these  several  mo- 
diiications  of  criminative  circumstantial  evi- 
dence considered  as  deducible  from  active 
deportment,  the  attempt,  successful  or  un- 
successful, is  to  be  understood  : for  it  is  by 
the  attempt,  successful  or  unsuccessful,  that 
the  state  of  the  mind  is  indicated;  and  it  is 
from  the  state  of  the  mind,  that  the  crimi- 
native inference  is  (not  less  properly  than 
naturally)  deduced. 

Preventing  as  it  were  the  birth  of  evidence, 
by  preventing  from  becoming  witnesses  (i.  e. 
percipient  witnesses)  those  by  whom  that  cha- 
racter might  otherwise  have  been  acquired, 
is  a criminative  circumstance  already  brought 
to  view,  viz.  under  the  head  of  clandestinity. 
The  circumstances  in  view  under  the  present 
head,  are  such  as  are  capable  of  taking  place 
at  a more  advanced  stage  of  the  business,  viz. 
at  any  point  within  the  length  of  time  inter- 
vening between  the  moment  in  which  the 
offence  is  considered  as  having  been  com- 
mitted, and  the  moment  at  which  the  evi- 
dence produced  in  consequence  of  prosecution 
comes  to  be  delivered.  The  mal- practice 
here  in  question  is,  therefore,  any  act  whereby 
a person  who,  in  relation  to  any  criminative 
fact  in  question,  has  already  been  in  the  con- 
dition of  a percipient  witness,  is  prevented,  or 
is  endeavoured  to  be  prevented,  from  appear- 
ing in  the  character  of  a deposing  witness. 
But  to  draw,  for  the  separation  of  the  two 
objects,  a clear  line  of  distinction  applicable 
to  all  cases,  would  be  found  impossible. 

Under  one  or  other  of  the  two  general 
heads  here  mentioned,  the  following  specitic 
modifications  of  circumstantial  criminative 
evidence  seem  comprisable : — 

1.  Destruction,  concealment,  eloignment,* 
or  falsification  of  any  already  existing  source 
of  real  or  written  evidence,  tending  or  sup- 
posed to  tend  to  the  inculpation  of  the  sup- 
posed delinquent. 

• Eloignment,  aword  adopted  fromtheFremh 
into  En^sh  law  language,  is  wanted,  together 
with  its  conjugates  eloigner,  to  eloign,  in  current 
lan^age.  For  eloigning  a man,  the  general 
sto^  of  the  language  has  no  better  expression 
than  getting  him  out  of  the  wag. 

Tampering  — viz.  with  evidence  — is  a term 
appUcd  as  wwl  to  the  endeavour  to  intercept  oral 
testimony,  with  the  consent  of  him  who  should 
have  delivered  it,  as  to  the  endeavour  to  procure 
by  subornation  false  testimony,  from  one  who 
otherwise  would  not  (it  is  supposed)  have  de- 
livered any  testimony  at  all,  or  would  not  have 
delivered  other  testimony  than  what  was  true. 

Labouring  and  embracing  are  words  used  in 
law  language  as  synonymous  with  tampering, 
but  only  where  the  persons  tampered  with  are 
considered  as  invested,  or  about  to  be  invested, 
with  the  character  of  jurymen. 

By  tampering  seems  to  be  meant,  an  endea- 
vour to  cause  the  person  in  question  to  act,  on  the 
Vot.  VII. 


2.  Interception  of  evidence,  oral,  real,  ot 
written.  Measures  taken  to  prevent  the 
forthcomingness  or  delivery  of  the  evidence 
of  a person  whose  testimony,  in  the  character 
of  a deposing  witness,  would  tend,  as  sup- 
posed, to  the  inculpation  of  the  supposed 
delinquent ; or  the  evidence  deducible  from 
the  written  document,  or  other  thing  capable 
of  operating  in  the  character  of  a source  of 
written  or  real  evidence : ex.  gr.  by  obstacles 
thrown  in  the  way  of  whatever  antecedent 
operations  may  be  necessary  to  the  delivery 
of  it.f 

3.  Subornation ; causing  a person  to  de- 
liver false  testimony,  tending  to  the  excul- 
pation of  the  supposed  delinquent. 

4.  Fabricating,  or  causing  to  be  fabricated, 

evidence,  real  or  written,  tending  to  the  ex- 
culpation of  the  supposed  delinquent N.B. 

This  is  one  out  of  several  modifications  of  for- 
gery in  relation  to  real  or  written  evidence. 

As  to  infirmative  counter- probabilities, 
considered  as  applicable  to  the  criminative 
circumstances  comprehended  in  this  class,  — 
the  generally  applicable  ones  already  men- 
tioned may  perhaps  be  found,  some  of  them, 
to  be  applicable  upon  occasion  here,  though 
in  general  with  but  a slight  degree  of  proba- 
tive (or  rather  disprobative)  force. 

The  infirmative  counter-probability  pecu- 
liar to  this  class  may  be  thus  designated : 
apprehension  of  similar  mal-practice  on  tlie 
other  side. 

The  supposition  that,  in  the  character  of 
an  infirmative  counter-probability  opposed  to 
any  of  the  criminative  circumstances  in  ques- 
tion, this  consideration  can  operate  with  any 
such  degree  of  disprobative  force  as  to  render 
it  worth  employing,  involves  the  supposition 
of  no  ordinary  degree  of  depravity  on  the  part 
of  the  national  character  at  the  time. 

English  law  affords  a story,  which,  whether 
meant  for  truth  or  jest,  may  alike  serve  for 
exemplification.  Pressed  for  payment  on  a 
forged  bond,  a man  applies  to  his  attorney. 

occasion  in  question,  any  part  contrary  to  what 
is  considered  as  being  his  duty  with  reference  to 
the  ends  of  justice.  In  this  sense,  it  seems  appli- 
cable with  equal  propriety  to  the  situation  ot  any 
person  whose  duty  it  is  considered  to  be,  in  vir- 
tue of  any  function  (permanent  or  occasional,)  to 
render  ms  services  in  any  way  conducive  to  these 
ends:  to  the  situation  consequently  ofyurfjte  (per- 
manent judge, )yMrywKtn,  OT  subordinate  minister 
of  justice;  or  in  the  case  of  any  officer  considered 
in  the  light  of  a public  officer,  prosecutor  as  well 
as  witness. 

As  to  the  means  whereby  a man  may  be  caused 
to  swerve  from  the  line  of  his  duty,  whether  by 
eloigning  him  (getting  him  out  of  the  way)  or 
otherwise,  they  seem  comprisable  under  three 
heads,  viz.  corruption,  deception,  and  force: 
including  under  the  notion  of  force,  as  well  psy- 
chological (i.  e.  fear  of  evil)  as  physical. 

-|-  For  a list  of  these  operations,  sec  Scotch 
Reform  (Vol.  V.)  Table  I.  Co),  iii. 
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Client.  “ What  is  to  be  done?” — Attorney. 
“ Forge  a release.”  On  looking  back,  one 
cannot  say  exactly  how  far,  it  might  not  be 
impossible  to  tiiul,  even  in  English  history, 
a period  in  which  a story  ot  this  sort  might 
have  had  a foundation  in  truth. 

In  some  countries  there  have  been  said  to 
exist  a sort  of  houses  of  call,  or  register  ot- 
tices,  for  a sort  of  witnesses  of  all  work,  as 
in  London  for  domestic  servants  and  work- 
men in  different  lines,  and  in  some  parts  of 
Italy  for  assassins. 

Ireland,  whether  in  jest  or  in  earnest,  was 
at  one  time  noted  for  breeding  a class  of  wit- 
nesses, known  for  trading  ones  by  a symbol 
of  their  trade,  straws  sticking  out  of  their 
shoes. 

Under  the  Turkish  government,  it  seems 
generally  understood  that  the  trade  of  testi- 
mony exists  upon  a footing  at  least  as  flou- 
rishing as  that  of  any  other  branch  of  trade. 

CHAPTER  XII. 

OF  AVOIDANCE  OF  JUSTICIABH.ITY,  CONSI- 
DERED AS  AFFORDING  EVIDENCE  OF  DE- 
LINQUENCY. 

On  the  part  of  the  supposed  deliiu(uent,  the 
acts  or  modes  of  conduct  immediately  directed 
to  the  production  of  this  effect  may  be  thus 
enumerated  : — 

1.  Expatriation;  migration  into  the  do- 
minion of  some  foreign  state ; viz.  of  some 
foreign  state  in  which,  at  the  instance  of  the 
judicatory  in  question,  justiciability  on  the 
part  of  the  supposed  delinquent  will  not  (it 
is  supposed)  in  the  case  in  question  be  en- 
forced. 

2.  Exprovinciation : migration  into  another 
juridical  district  within  the  dominion  of  the 
same  state ; viz.  in  so  far  as  such  change  of 
place  is  regarded  as  being,  definitively  or  for 
a time,  productive  of  the  like  effect.* 


• Considered  as  a means  of  avoiding  justicia- 
bility, the  effect  of  exprovinciation  will  be  the 
greater,  the  greater  the  obstruction  offered  by  it  to 
the  power  of  justice,  whether  by  means  of  local 
distance,  or  by  means  of  independency  of  juris- 
diction. 

Of  the  mode  and  degree  of  the  obstruction  thus 
capable  of  being  opposed,  the  diversifications  are 
infinite : particularly  in  modern  times,  since  it 
has  been  a fashion  among  the  powers  of  Europe 
to  comprise  each  of  them  within  its  grasp  the 
most  distant  parts  of  the  globe. 

The  obstruction  opposed  by  independency  of 
jurisdiction,  being  a psychological  cause,  is  re- 
movable : the  obstruction  opposed  by  local  dis- 
tance, a physical  cause,  is  inexorable. 

Accordingly,  though  in  general  the  obstruction 
opposed  by  expatriation  will  be  greater  than  by 
exprovinciation.,  yet,  in  some  instances,  that 
which  is  opposed  by  exprovinciation  will  be  the 
greater.  In  the  instance  of  some  offences  (forgery 
in  particular,  in  which  public  credit  all  over  the 
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3.  Latency:  the  supposed  delinquent,  being 
so  cii’cumstanced  as  that  means  whereby  he 
may  be  found,  as  well  as  the  spot  where  he 
is,  are  unknown ; viz.  to-  him  who,  in  the 
character  of  judge,  or  in  that  of  prosecutor, 
is  desirous  of  causing  his  person  to  be  forth- 
coming, for  the  purpose  of  his  being  justi- 
ciable. 

4.  Latitancy : i.  e.  where  the  non-forth- 
comingness  of  the  supposed  delinquent  is 
clearly  understood  to  have  the  avoidance  of 
justiciability  for  its  cause. 

5.  Eloignment  of  property : i.  e.  by  expa- 
triation, exprovinciation,  transfer  into  other 
hands,  or  concealment. 

6.  Tampering  with  any  person,  on  whom, 
in  whatever  character,  ex.  gr.  in  that  of  mi- 
nister of  justice,  permanent  or  occasional, 

globe  beholds  an  enemy,)  the  great  European 
states,  Britain  not  excepted,  have  surrendered 
eacli  to  the  justice  of  the  other  its  supposed  de- 
linquents. In  so  far  as  this  dispositiori  prevails, 
the  obstruction  given  to  the  course  of  justice  by 
expatriation — for  example,  from  London  to  Ca- 
lais, or  even  to  Paris — may  not  be  so  great  as 
that  opposed  by  exprovinciation  from  London 
to  the  Orkneys,  or  though  it  were  no  further 
than  to  Edinburgh;  not  to  speak  of  the  West 
or  East  Indies. 

Person  and  property  are  not  the  only  objects 
on  which,  for  the  purpose  of  securing  effective 
justiciability,  the  law  has  it  in  its  power  to  take 
hold.  Over  and  above  these  corporeal  objects, 
there  remain  two  incorporeal  ones,  viz.  reputa- 
tion and  comlition  in  life,  by  means  of  which  the 
feelings  of  individuals  are  exposed  to  be  wrought 
uuon  by  the  force  of  the  law,  as  well  as  by  that 
of  lawless  injury. 

But  person  and  property  are  the  only  objects 
which  it  is  ever  in  tlic  power  of  an  individual,  in 
case  of  delinquency  on  his  part,  to  withdraw  out 
of  the  power  of  the  law : in  sjiite  of  his  utmost 
efforts,  reputation  and  condition  in  life  continue 
subject  to  it. 

Even  in  regard  to  property,  the  extent  of  the 
power  which  it  dejiends  on  the  individual  to  ex- 
ercise over  it,  in  spite  of  the  law,  or  without  its 
assistance,  is  subject  to  very  extensive  limitations. 
To  immoveables  it  does  not  extend : nor  even  to 
money  or  moveables  in  any  case  where,  his  power 
depending  upon  the  consent  of  other  persons,  that 
consent  is  withholden  or  refused.  Hence  the 
influence,  in  some  cases  irresistible,  in  others  no 
more  than  ideal,  of  the  judgment  of  outlawry;’^ 
by  which,  amongst  other  penal  consequences, 
tne  defendant  stands  deprived  in  a considerable 
degree  of  that  security  for  his  property,  which 
depends  upon  the  protection  that  would  be  other- 
wise afforded  him  by  the  law. 


® If  a defendant  absconds  after  a writ  of  ca~ 
•jyias  has  been  awarded,  and  certain  formalities 
observed,  he  is  proclaimed  an  outlaw,  and  is  in- 
capable of  bringing  actions : formerly  his  life  was 
unprotected  by  the  law,  and  he  mignt  have  been 
killed  with  impurity  by  any  one  who  met  him. 
4 Black.  Com.  319.  Judgment  of  outlawry  for 
treason  or  felony,  renders  a man  an  incompetent 
witness  in  a court  of  justice ; but  outlawry  in  a 
personal  action  does  not.  3 Inst.  212.  Celier’s 
Case,  Sir  T.  Rayra,  369:  Co.  Lit.  6.  b. 
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siiperordinate  or  subordinate  (prosecutor,  in 
the  case  of  an  offence  considered  as  being  of 
a public  nature,  included,)  his  justiciability 
may  depend.* 

The  several  special  inculpative  circum- 
stances comprised  under  this  more  general 
head  being  all  of  them  indicative  of  fear — 
fear  having  its  source  and  object  in  the  power 
of  the  law,  — the  infirmative  counter-proba- 
bilities applying  to  this  case  are  pro  tanto  the 
same  as  those  which  apply  to  that. 

In  the  case  of  the  four  that  consist  in  so 
many  expedients  employed  or  supposed  for 
the  avoidance  of  personal  forthcomingness, 
the  infirmative  consideration  already  above 
designated  by  the  phrase  contemplation  of 
juridical  vexation  notwithstanding  innocence, 
operates  with  peculiar  force. 

A circumstance  that  demands  attention, 
with  an  immediate  view  to  practice,  is,  that 
this  force  will  of  course  undergo  variation, 
according  to  the  nature  of  the  system  of  pro- 
cedure— according  to  the  mode  and  the  de- 
gree in  which  it  is  subservient  or  adverse  to 
the  several  ends  of  justice. 

The  exculpative  force  of  this  infirmative 
counter-probability  will  be  the  greater  — in 
other  words,  the  probative  force  of  the  crimi- 
native circumstance  constituted  by  avoidance 
of  justiciability  by  eloignment  or  concealment 
of  person  will  be  the  less  — the  greater  (for 
example)  the  vexatiousness  or  the  length  of 


• Note  here,  that  if,  instead  of  any  of  the  spe- 
cific modes  of  designation  here  employed,  the 
general  expression  ( avoidawe  of  justiciability ) 
taken  to  serve  as  a title  to  this  chapter,  be  em- 
ployed, the  inference  in  question  is  considered  sis 
already  established. 

In  the  case  of  each  of  these  criminative  circum- 
stances, fear  (viz.  fear  of  the  power  of  the  law) 
is  the  relatively  principal  fact  immediately  indi- 
cated. Were  they  respectively  present  to  the 
senses  of  the  judge, — as  are,  in  case  of  oral  in- 
terrogation, the  physical  modifications  of  passive 
deportmentwhicn  constitute  the  pathological  evi- 
dence of  tliat  emotion,  and  the  modifications  of 
self-disserving  testimony  extractible  by  interro- 
gation,— they  would  occupy  the  same  station  in 
the  chain  of  suppositions.  But,  scarcely  being  in 
any  instance  so  present,  they  cannot  come  to  his 
cognizance  but  through  the  lips  or  pen  of  some 
deposing  witness:  by  which  means  a fifth  link  is 
added  to  the  evidentiary  chain,  as  in  case  of  any 
other  inculpative  fact  considered  as  having  been 
extra-judicially  observed. 

In  this  case,  fear,  and  avoidance  of  justicia- 
bility, may,  though  not  synonymous,  be  em- 
ployed indiscriminately  to  represent  the  link  in 
question  in  the  chain  of  suppositions.  It  is  only 
in  so  far  as  it  is  indicative  of  fear  (fear  of  evil  as 
about  to  be  suffered  from  the  hand  of  law,)  that 
avoidance  of  justiciability  can  operate  as  a cri- 
minative circumstance ; and,  to  weaken  the  in- 
ference thus  drawn,  no  other  infirmatives  seem 
applicable  than  what  have  been  already  brought 
to  view  as  serving  to  weaken  the  probative  force 
of  fear  itself,  considered  in  the  light  of  a crimi- 
native  circumstance. 


the  imprisonment  to  which,  by  accusation  or 
suspicion  of  the  offence  in  question,  a in&n 
stands  exposed : understand  provisional  im- 
prisonment (in  technical  language  imprison- 
ment on  mesne  process,)  so  circumstanced 
that  the  innocent  as  well  as  the  guilty  stand 
exposed  to  itf. 

Other  differences  might  be  cited,  by  which 
the  determination,  whether  to  abide  or  not  to 
abide  the  course  of  penal  procedure,  could 
not  but  be  more  or  less  affected : the  severity 
of  punishment,  and  the  severity  of  the  pro- 

Under  the  penal  procedure  of  the  Roman 
law,  or,  to  speak  more  accurately,  of  the  system 
which,  before  the  Revolution,  existed  in  France, 
the  probative  force  of  the  inculpative  circum- 
stances of  this  class  should  accordii^ly,  it  should 
seem,  be  less  than  under  the  Engli^i. 

For  the  purpose  of  computing  the  average 
duration  of  a penal  suit,  the  collection  of  trials 
entitled  Causes  Ccl'cbres  (thirty  volumes  in  close- 
ly-printed 12mo)  was  examined.  .It  was  not  in 
every  instance  that  the  duration  of  the  suit  could 
be  ascertained : in  the  instance  of  those  in  which 
it  was  capable  of  being  ascertained,  the  average 
duration  turned  out  to  be  near  six  years.  In 
these,  it  is  true,  the  intricacy  of  the  cause  was 
above  the  ordinary  pitch.  But  under  English 
procedure  it  would  be  difficult,  perhaps  impos- 
sible, to  find  a penal  cause,  on  the  occasion  of 
which,  down  to  definitive  judgment,  the  provi- 
sional imprisonment  had  lasted  a fourtli  part  of 
that  time. 

In  penal  cases,  the  procedure  of  the  Roman 
school  does  not  admit  of  discharge  on  bail  with 
near  so  much  faciUty  as  the  English. 

In  England,  in  a case  not  bailable,  the  crimi- 
native force  of  the  circumstance  in  question  may 
be  calculated,  and  with  some  degree  of  precision, 
from  geographical  data.  In  the  class  of  causes 
most  highly  penal,  in  liondon  and  Middlesex, 
justice  is  administered  in  about  forty-eight  days 
out  of  the  three  hundred  and  sixty-five ; in  the 
other  counties,  with  the  exception  of  the  four 
northern  ones,  in  about  four  out  of  tlie  three 
hundred  and  sixty-five;  and  in  these  northern 
ones,  in  about  two  out  of  the  three  hundretl  and 
.sixty-live. 

A supposed  duellist,  for  example,  who  has 
killed  his  m.an,  is  in  a state  of  expatriation,  la- 
tency, or  even  latitancy.  In  London  and  IMid- 
dlesex,  the  criminative  force  of  any  one  of  tlicsc 
symptoms  of  fear  (the  possible  chance  of  being 
let  out  upon  bail  by  the  Court  of  King’s  Bench, 
being  laid  out  of  the  case  as  not  capable  of  being 
brought  into  cidculation)  will  be  a little  less  than 
four  times  as  great  as  in  any  other  of  the  southern 
counties,  a little  less  than  eight  times  as  great  as 
in  any  one  of  those  four  nortliern  counties. 

® Some  improvement  has  taken  place  in  this 
matter  .since  the  above  was  written.  The  central 
criminal  court,  which  has  jurisdiction  over  Lon- 
don, Middlesex,  and  part  of  Surrey  Kent  and 
Es.sex,  sits  twelve  times  a-year;  each  session 
lasting,  on  an  average,  for  about  seven  or  eight 
days.  The  four  northern  counties  are  now  placed 
in  the  same  situation  as  the  other  counties ; — 
that  is,  they  are  all  visited  twice  a-year  by  the 
judges  for  the  purpose  of  trying  the  cIms  of  causes 
referred  to  by  the  author,  as  well  as  civil  actions- 
— Ed, 
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cess  employed  for  the  extraction  of  evidence. 
In  France,  while  breaking  on  the  wheel  and 
other  excruciating  modes  of  capital  punish- 
ment were  in  use,  the  hazard  attending  such 
abidance  could  not  but  present  itself  as  con- 
siderably greater,  and  consequently  the  in- 
ference from  flight  to  delinquency  consider- 
ably less  cogent,  than  at  present,  vvhen  simple 
death  is  the  highest  degree  in  the  scale : and 
another,  and  perhaps  still  greater,  difference, 
could  not  but  be  attached  to  the  useless  bar- 
barity of  preparatory  torture.*  , 

Health— business  — pleasure,— by  any  one 
of  these  objects  of  pursuit  may  a man  be  en- 
gaged in  a plan  of  expatriation,  exprovincia- 
tion,  or  eloigriment  of  property : by  pursuit  of 
pleasure,  possibly  even  by  pursuit  of  busi- 
ness, he  may  be  engaged  in  a plan  of  latency : 
here  there  are  so  many  infirmative  counter- 
probabilities operating  in  diminution  of  the 
probative  force  of  the  four  circumstances  in 
question,  in  the  character  of  evidences  of  fear 
of  the  hand  of  law,  and  thence  as  evidences 
of  delinquency. 

In  a word,  under  one  or  other  of  these 
three  modifications  the  ordinary  pursuits  of 
mankind  in  general  being  comprehended,  the 
consequence  in  regard  to  the  circumstances 
in  question  is,  that,  considered  in  themselves, 
and  independently  of  every  other  circumstance 
of  a criminative  tendency,  they  can  scarcely 
be  considered,  even  putting  all  of  them  toge- 
ther, as  operating  with  any  perceptible  degree 
of  criminative  force. 

The  presumption  afforded  of  delinquency  by 
any  one  of  these  changes  will  be  the  stronger, 
the  greater  the  deviation  it  makes  from  the 
course  of  life  habitually  pursued  by  the  sup- 
posed delinquent. 

In  the  case  of  a mariner,  a carrier,  an  iti- 
nerant vender,  or  an  itinerant  handicraft,  it 
may  amount  to  nothing : in  other  words,  the 
disprobative  force  of  the  infirmative  counter- 
probability denoted  by  the  expression  pursuit 
of  business,  may  be  so  great  as  to  reduce  to 
nothing  the  probative  force  of  the  criminative 
circumstance  or  circumstances  in  question, — 
viz.  expatriation,  exprovinciation,  eloignment 
of  property,  or  latency, — any  one  or  more  of 
them. 

In  case  of  real  delinquency, — expatriation, 
exprovinciation,  or  eloignment  of  property, 
one  or  more  of  them,  are  apt  to  be  accom- 

•  How  acutely  sensible  nnist  a celebrated 
French  lawyer  have  been  to  the  defects  of  the 
system  of  procedure  established  in  his  country, 
when  he  said — Je  fuirais,  si  Ponm'accusait 
d' avoir  vole  les  cloches  de  Notre  Dame!"  In 
such  a state  of  things,  it  is  evident,  the  infirma- 
tive force  of  the  counter-probability  which  we 
have  termed  corttemplaiion  of  judicial  vexation 
notwithstanding  innocence,  is  so  strong  as  en- 
tirely to  destroy  tire  probative  force  of  the  cir- 
cumstonce  of  latitancy,  considered  as  evidentiary 
of  delinquency. 


panied  with  the  circumstance  of  clandestinity ; 
and  (for  the  purpose  of  clandestinity)  with 
mendacious  extra-judicial  discourse,  having 
for  its  object  the  preventing  or  removing,  on 
the  part  of  any  persons  on  whose  part  incul- 
pative  testimony  is  apprehended,  all  suspicion 
of  the  true  cause. 

That,  by  the  concurrence  of  any  such  other 
criminative  circumstances,  the  criminative 
force  of  the  circumstances  here  in  question 
cannot  but  receive  considerable  increase,  is 
altogether  obvious. 

But  it  does  not  follow  that,  by  the  mere 
non-appearance  of  these  confirmative  circum- 
stances, the  criminative  force  of  the  circum- 
stances here  in  question  must  be  altogether 
destroyed;  .siivce  it  may  happen,  that  — the 
change  of  place  in  question  having  been  al- 
ready determined  upon,  in  pursuit  of  business, 
health,  or  pleasure — advantage  may  have  been 
taken  of  the  means  thus  afforded  for  the  avoid- 
ance of  justiciability,  and,  under  favour  of  the 
promise  ofimpunity  thus  entertained,the  crime 
in  question  may  have  been  committed. 

As  to  tampering  with  prosecutors  and  other 
ministers  of  justice ; to  an  act  of  this  descrip- 
tion, considered  in  the  light  of  a criminative 
circumstance,  the  same  suppositions  apply  in 
the  character  of  infirmative  counter-probabi- 
lities, as  have  been  seen  applying  in  the  case 
where  the  persons  thus  practised  upon  are 
considered  in  the  character  of  witnesses. 

Expatriation,  exprovinciation,  and  eloign- 
ment of  property,  involve  in  each  irtstance  the 
necessary  supposition  of  intentional  agency, 
positive  or  negative,  but  in  general  positive, 
on  the  part  of  the  supposed  delinquent  him- 
self. In  latency,  on  the  other  hand,  no  such 
supposition  is  necessarily  involved  : what  it 
designates  is  the  effect — not  any  act  by  or  by 
the  help  of  which  the  effect  is  produced. 

Latency — though  it  does  not  necessarily 
import,  on  the  part  of  the  supposed  delin- 
quent, any  act  done  by  him  in  the  view  of 
producing  the  effects  designated  by  it  — is, 
in  respect  of  its  criminative  force,  subject 
to  the  operation  of  the  same  counter- proba- 
bilities as  those  which  apply  to  the  other  cri- 
minative circumstances  which  do,  on  his  part, 
import  action ; since,  like  any  of  them,  it  may 
be  the  result  of  a man’s  ordinary  and  blame- 
less pursuits. 

By  the  word  latency,  nothing  more  can  he 
designated  than  the  state  of  him  in  whose 
instance  no  means  of  communicating  with 
him,  either  through  the  medium  of  his  place 
of  abode  or  otherwise,  is  known  to  those  to 
whom  such  knowledge  is  necessary  to  enable 
them  to  insure  his  forthcomjngness  for  the 
purpose  of  justiciability. 

But  in  whose  conduct  is  the  cause  of  this 
want  of  knowledge  to  be  found  ? 

Till  this  point  be  settled,  the  condition  de- 
noted by  the  word  latency  can  scarcely,  with 
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propriety,  be  placed  upon  the  list  of  crimina- 
tive circumstances. 

The  means  of  communicating  with  an  in- 
dividual (t.  e.  the  means  the  best  adapted  to 
that  purpose)  can  scarcely  be  brought  under 
any  general  description:  they  will  in  every 
case  be  dependent  on  the  individual  circum- 
stances in  w'hich,  at  the  individual  point  of 
time,  he  happens  to  be  placed.  But  it  does 
not  often  happen  that  the  means  are  deficient, 
or  prove  ineffectual,  when,  to  the  real  desire, 
the  power  is  added,  — such  power  as  it  de- 
pends on  the  law  to  give.* 

If  it  be  really  my  wish  to  communicate  with 
a man,  to  hear  from  him,  and  make  him  hear 
from  me,  what  course  do  I take  ? The  an- 
swer is  almost  too  obvious  to  be  called  for : I 
make  inquiry  among  his  friends.  Such  is  the 
course  which  everybody  takes  whose  wish  it 
is  to  succeed  ; and  such  is  the  course  which 
it  has  been  the  care  of  English  judges  not  to 
take. 

Supposing  powers  adequate  to  the  purpose 
given  by  the  law,  those  powers  accoiflpanied 
with  the  correspondent  obligations,  and  those 
obligations  duly  fulfilled  ; then  it  is,  and  not 
till  then,  that  latency  becomes  presumptive 
evidence  of  latitancij,  and  through  that  of  cri- 
minality : latitancy  being  understood  to  desig- 
nate voluntary  latency,  having  for  its  object 
the  avoiding  forthcomingness,  for  the  purpose 
of  avoiding  justiciability. 

Supposing  the  fact  of  latency  established, 
and  the  fact  of  latitancy  j ustly  inferred  from 
it;  still,  under  the  existing  institutions,  there 
exists  a counter-probability  by  which  its  pro- 
bative force  in  the  character  of  a criminative 
circumstance  is  weakened.  Fear,  and  fear  of 
the  law,  would  indeed  be  indicated  ; but  the 
real  evil  apprehended  at  the  hands  of  law 
might  be,  not  the  evil  of  punishment,  inflicted 
under  that  name,  on  the  score  of  criminality 
in  any  shape,  but  the  evil  of  imprisonment, 
on  the  score  of  satisfaction  for  money  due  on 
an  account  not  penal. 


• Unfortunately,  under  English  law,  no  such 
suppositions  are_ realized;  a system  of  sham  no- 
tices being  among  the  devices  whereby  the  ends 
of  judicature  are  pursued,  under  the  pretence  of 
pursuing  the  ends  of  justice.  On  this  as  on  so 
many  other  occasions,  the  inquiries  which  com- 
mon sense  would  dictate,  and  common  honesty 
pursue,  legal  policy  forbids.  Without  any  ex- 
pense of  thought,  from  latency  latitancy  is  in- 
ferred, and  from  latitancy  delinquency;  and, 
though  not  absolutely  without  other  evidence, 
yet,  without  any  evidence  of  the  nature  of  which 
it  is  possible  for  the  supposed  delinquent  to  be 
apprized.  If  a bill  of  indictment,  after  evidence 
heard  thereon,  is  found  true  by  a grand  jury 
sworn  to  secrecy,  a writ  called  a capias  issues 
thereupon;  and,  in  consequence  of  that  writ,  after 
a series  of  sham  notices  read  by  a man  to  him- 
self in  a private  chamber,  judgment  of  outlawry, 
in  which  conviction  is  includeid,  is  pronounced  of 
course.  [See  p.  50,  sub-note  “. } 


In  so  far  as  non-discharge  of  pecuniary 
debts,  or  other  non-penal  obligations,  is  con- 
sidered as  an -offence,  and  non-surrender  of  a 
man’s  person  to  imprisonment  in  satisfaction 
for  the  WTong  done  by  the  non-fulfilment  of 
those  obligations,  is  considered  as  an  ulterior 
offence  grounded  on  the  former,  — the  en- 
gaging in  a course  of  latitancy  for  the  purpose 
of  voiding  such  imprisonment  may  be  con- 
sidered as  constituting  the  matter  of  the  in- 
tirmative  supposition  above  indicated  under 
the  title  of  desiyn  less  culpable. 

Suppose  a prosecution  actually  commenced, 
and  notice  of  its  being  so  actually  received  by 
the  supposed  delinquent : on  this  supposition 
latency  is  actually  converted  into  latitancy. 

Notoriety  of  the  obnoxious  event,  coupled 
W'ith  notoriety  of  popular  suspicion  fixing 
upon  the  supposed  delinquent  as  having  been 
concerned  in  the  production  of  it ; — these 
circumstances  together  will  operate,  of  course, 
in  the  character  of  evidentiary  facts,  affording 
presumptive  evidence  of  the  information’s 
having  reached  his  ears. 

By  habitual  occupation,  or  by  accident,  he 
was  in  an  itinerant  state.  He  is  illiterate,  and 
the  advertisements,  if  any  have  issued  from 
the  press,  have  not  reached  his  eyes.  The 
country  is  of  the  number  of  those  which  are 
not  yet  far  enough  advanced  in  the  arts  of 
life  to  render  communications  in  that  mode 
customary  or  easy.  These  may  serve  as  ex- 
amples of  a variety  of  circumstances  by  which 
the  probative  force  of  simple  latency,  as  evi- 
dentiary of  latitancy,  may  be  more  or  less 
impaired. 

CHAPTER  XIII. 

OF  THE  SITUATION  OF  THE  SUFPOSED  DELIN- 
QUENT  IN  RESPECT  OF  MOTIVES,  MEANS, 
DISPOSITION,  CHARACTER,  AND  STATION  IN 
LIFE,  CONSIDERED  AS  AFFORDING  EVIDENCE 
OF  DELINQUENCY. 

§ 1.  Of  the  situation  of  the  supposed  delin- 
quent in  respect  of  motives  and  means, 
considered  as  probabilizing  or  disprobabi- 
lizing  delinquency. 

Between  these  several  objects  the  connexion 
is  so  intimate,  that  they  can  scarcely  be  spoken 
of,  any  of  them,  without  reference  to  the  rest. 
But,  with  regard  to  delinquency,  thq  indica- 
tions they  ivill  be  seen  to  afford,  are,  with 
reference  to  one  another  (though  all  material) 
very  various,  and  even  discordant ; being  not 
uniformly  inculpative,  but  in  some  respects 
exculpative — in  others  directly  inculpative, 
— in  others  again  inculpative,  but  not  so  much 
directly  as  indirectly,  by  serving  to  weaken 
the  force  of  an  exculpative  circumstance  : and, 
as  such,  not  admitting  any  infirmative  sup- 
position. 

The  psychological  object  designated  by  the 
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word  motive,  is,  as  it  were,  the  basis  of  all 
the  rest. 

The  existence  of  a motive,  by  which  the 
supposed  delinquent  might  have  been  led  (it 
is  supposed)  to  the  commission  of  the  offence 
in  question,  is  a fact  which,  in  crimitial  cases 
more  especially,  is  very  frequently  made  the 
subject  of  proof.  Is  there  any  use  in  doing 
so  ? In  certain  cases,  no : and  in  those,  I be- 
lieve, it  never  is  done  : in  other  cases,  yes : 
and  in  these,  I believe,  at  the  suggestion  of 
common  sense,  it  commonly  is  done.  In  what 
.cases,  and  in  what  sense  of  the  word  motive, 
it  is  worth  while  and  practicable  to  have 
recourse  to  evidence  or  argument  for  this 
purpose,  seems  very  generally  understood  in 
practice. 

Motive  is  a term  applied  to  the  indiscri- 
minate designation  of  divers  objects,  which 
require  to  be  distinguished. 

It  is  applied  to  designate  any  desire,  when 
considered  as  the  cause  of  action : call  this 
the  interior  or  internal  motive. 

It  is  applied  to  designate  any  corporeal 
thing,  or  mass  of  things,  considered  as  the 
object  of  any  such  desire  : call  the  object  by 
which  such  desire  is  considered  as  excited, 
or  capable  of  being  excited,  the  exterior  or 
external  motive. 

Thus,  when  a hungry  man  knocks  down  a 
baker,  for  the  purpose  of  stealing  a loaf  of 
bread,  — hunger  is  the  internalmoWve  of  this 
criminal  act,  a loaf  of  bread  the  external. 

A mischievous  event  being  supposed  to 
have  been  produced,  and  Titius  suspected  of 
having  been  concerned  in  the  production  of 
it, — What  could  have  been  his  motive?  says  a 
question,  the  pertinency  of  which  will  never 
be  matter  of  dispute. 

The  following  seem  to  be  the  circumstances 
to  which  it  owes  its  pertinence  : — 

Every  act  which,  in  the  force  of  any  one  or 
more  of  the  tutelary  sanctions,  finds  a source 
of  restraint  — every  penal,  every  disreputable, 
in  a religious  community  every  irreligious, 
act  — is  on  that  account  rendered  more  or 
less  improbable,  by  the  consideration  of  the 
penal  or  other  evil  consequences  attached  to 
it.  Unless  this  restrictive  force  finds  an  im- 
pulsive force,  and  that  stronger  than  itself, 
in  opposition  to  it,  the  culpable  act  is  not 
merely  improbable,  but,  psychologically  speak- 
ing,* impossible. 

To  ask.  What,  in  this  case,  could  have  been 
the  motive  ? is  to  ask,  not  what  could  have 
been  the  interior,  but  what  could  have  been 
the  exterior  motive,  and  that  adequate  in 
point  of  force  to  the  production  of  such  an 
effect.  Not  the  interior  motive;  because, 
without  any  exception  worth  noting  to  the 
present  purpose,  all  sorts  of  desires  are  com- 
mon  to  all  human  beings:  but  what  could 

• See  below,  the  chapter  (Chap.  XVI.)  on 
Improbuhility  and  Impossibility » 
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have  been  the  exterior  motive  ? In  the  situa- 
tion in  which  the  supposed  delinquent  appears 
to  have  been  placed,  where  is  the  object  to 
be  found,  which  could  excite  a desire  strong 
enough  to  give  birth  (notwithstanding  the  op- 
position made  by  the  combined  force  of  the 
several  tutelary  sanctions)  to  an  offence  of  the 
nature  of  that  which  he  is  suspected  of? 

To  go  about  to  prove  on  the  part  of  the 
supposed  delinquent  the  existence  of  a desire^ 
a feeling,  a passion,  which  presents  itself  as 
capable  of  accounting  for  the  commission  of 
the  crime,  would  be  an  enterprise  frequently 
impracticable,  and  always  useless.  No  crime 
that  has  not  some  species  of  desire  for  its 
cause ; and,  with  an  exception  or  two  not 
worth  dwelling  upon,  no  human  bosom  that 
is  not  the  seat,  constantly  or  occasionally,  of 
every  modification  of  desire. 

It  is  not  the  mere  existence  of  the  desire 
— the  propensity  or  the  relish  for  this  or  that 
source  of  pleasure,  the  aversion  for  this  or 
that  source  of  pain.  If  it  were, — by  the  same 
rule  that  the  supposed  delinquent  is  guilty, 
so  is  every  other  human  creature.  It  is  the 
existence  of  some  exterior  object,  of  a nature 
to  call  into  action  this  or  that  desire  or  pro- 
pensity, and  to  infuse  into  it  a degree  of  force 
capable  of  surmounting  the  joint  force  of 
those  tutelary  motives,  by  the  influence  of 
which  men  in  general  are  restrained  from 
giving  the  reins  to  criminal  desire. 

Under  the  denomination  of  the  motive  must 
be  comprised,  for  the  present  purpose,  not 
only  the  internal  desire,  but  the  contempla- 
tion of  the  exterior  event,  or  state  of  things, 
which  the  desire  looks  to  for  its  gratifica- 
tion— looks  to  as  the  cause  which  will  bring 
within  a man's  reach  the  good  (whatever  it 
be)  which  is  the  object  of  the  desire.  The 
existence  of  the  motive  in  the  former  sense, 
is  the  psychological  fact  — in  the  latter,  the 
physical  fact.  It  is  in  the  latter  sense,  and 
that  alone,  that  the  existence  of  a motive 
either  requires  proof,  or  is  susceptible  of  it. 
In  this  case,  the  internal  motive  to  the  act — 
the  criminal  act — is  the  expectation  that  the 
good  in  question  will  be  brought  into  a man’s 
possession  by  such  criminal  act.  The  exist- 
ence of  Titius  is  sufficient  proof  of  Titius’s 
being  acted  upon,  and  that  during  the  whole 
course  of  his  life,  by  the  love,  the  desire,  of 
the  matter  of  wealth.  The  man  who,  de- 
siring to  live,  has  no  desire  for  the  matter  of 
wealth,  exists  only  in  the  fancy,  or  rather 
in  the  language,  of  shallow  declaimers : to 
desire  to  live,  is  to  desire  to  eat;  and  to 
desire  to  eat,  is  to  desire  to  possess  things 
eatable. 

What,  then,  is  the  matter  of  fact  proved, 
under  the  name  of  the  existence  of  a motive? 
It  is  either  the  actual  excitation  of  this  or 
that  desire  by  this  or  that  assignable  cause ; 
or  else  the  existence  of  this  or  that  object^ 
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in  a state  in  which  it  will  naturally,  in  the 
breast  of  the  party  in  question,  have  had  the 
effect  of  exciting  this  or  that  desire.  Man  in 
general  is  susceptible  of  enmity — the  desire 
of  witnessing  pain  on  the  part  of  the  indivi- 
dual who  is  the  object  of  it.  Man  in  general 
is  susceptible  of  sexual  desire.  No  human 
bosom  that  does  not  harbour  within  itself 
the  love,  the  desire,  of  the  matter  of  wealth. 
Thus  much  is  what  everybody  is  sufficiently 
persuaded  of : thus  much  is  what  nobody  ever 
thinks  of  proving.  But  Clodius  had  become 
the  object  of  enmity  to  Milo  : in  the  bosom 
of  Tarquinius  the  appetite  of  sexual  desire 
had  attached  itself  upon  the  idea  of  Lucre- 
tia  with  particular  force  : upon  the  death  of 
Amerinus,  property  to  a considerable  amount 
was  secured  to  Haeres ; of  that  state  of  things 
Haeres  could  not  be  unconscious,  and  had 
been  heard  to  speak  of  it  with  impatience. 
These  are  facts  which  admit  of  proof,  and 
may  well  appear  to  call  for  it.  But,  in  the 
case  of  the  happening  of  the  correspondent 
obnoxious  event  in  question,  and  a suspicion 
pointing  to  Milo,  Tarquinius,  or  Haeres,  re- 
spectively, as  the  criminal  author  of  that 
event,  — to  prove  the  existence  of  these  re- 
spective facts,  is  to  prove,  on  the  part  of 
these  persons  respectively,  the  existence  of 
the  appropriate  motive. 

Thus  it  is  that  the  consideration  of  any  ob- 
ject pointed  to  as  capable  of  having  operated, 
in  the  case  in  question,  with  an  adequate  de- 
gree of  seductive  force,  acts  in  relation  to  the 
supposed  offence,  not  so  much  in  the  charac- 
rer  of  a directly  probabilizing  consideration, 
as  in  that  of  a consideration  tending  to  repel 
the  force  of  improbability  (psychological  im- 
probability) acting  in  the  character  and  di- 
rection of  a disprobabilizing  circumstance.  On 
no  occasion  (says  the  defendant)  does  man 
ever  act  without  a motive.  Admitted  (replies 
the  prosecutor:)  but  here,  then,  was  your 
motive : such  or  such  may  have  been  the  de- 
sire excited  in  your  breast:  thus  or  thus  was 
it,  or  might  it  have  been,  gratified  by  the 
event,  of  which,  from  all  the  evidence  taken 
together,  your  act,  your  criminal  act,  is  con- 
cluded to  have  been  the  cause.  Against  this 
ffisprobabilizing  circumstance — psychological 
improbability, — the  existence  of  a motive,  if 
proved,  may  have  considerable  weight : it  may 
even  destroy  the  force  of  the  disprobabilizing 
circumstance  altogether.  Considered  in  itself, 
the  criminative  force  of  the  circumstance  con- 
sisting in  the  motive  (consisting  in  this,  viz. 
that  the  situation  in  which  the  supposed 
delinquent  is,  is  such  as  subjects  him  to  the 
action  of  the  motive  in  question,)  amounts 
to  nothing.  In  the  natural  course  of  things, 
where  there  is  any  property,  every  child  has 
something  to  gain  by  the  death  of  a parent. 
But,  upon  the  death  of  a father,  no  one  is 
ever  led  by  any  such  consideration  to  look  to 


an  act  of  parricide,  in  the  first  instance,  as 
the  most  probable  cause  of  the  death. 

Not  being  properly  a criminative  circum- 
stance, no  counter-probabilities  seem  appli- 
cable to  it  in  the  character  of  infirmative 
considerations. 

The  following  cases  may  serve  as  instances 
where,  in  the  way  above  explained,  the  motive 
(viz.  the  exterior  motive)  became,  and  with 
propriety,  an  object  of  consideration,  in  the 
character  of  a criminative  circumstance. 

Anno  1781. — Donnellan’s  case  at  Warwick 
assizes.  Offence,  murder  of  his  wife’s  bro- 
ther. Motive,  prospect  of  succession  to  his 
property. 

Anno  1803. — .Fern’s  case  at  Surrey  assizes. 
Offence,  incendiarism.  Motive,  profit  by  over- 
insurance. 

Anno  1803.  — Robert  Wilson’s  case  at 
Edinburgh.  Offence,  murder  of  his  wife. 
Motive,  paving  the  way  to  a more  agreeable 
connexion  with  another  woman. 

Anno  1753.  — Mary  Blandy’s  case  at  the 
Oxford  assizes.  Offence,  the  murder  of  her 
father  by  a long  course  of  poison.  The  pro- 
perty of  the  father  was  considerable  : she  was 
an  only  child ; it  would  fall  to  her  of  course. 
But,  where  parricide  is  the  offence,  is  it  in 
the  nature  of  money  to  constitute  a seducing 
motive  ? At  that  rate,  parricide,  instead  of 
being  as  rare  as  it  is  horrible,  would  be  among 
the  most  frequent  of  offences.  She  was  en- 
amoured of  the  wretched  Cranston,  her  se- 
ducer, and  the  existence  of  the  fondest  of 
parents  presented  itself  as  an  obstacle  to  an 
union,  which,  had  she  known  all,  she  would 
have  known  could  not  be  legalized.  What 
the  force  of  steam  is  in  the  physical  world, 
the  force  of  love  is  in  the  psychological — ca- 
pable, when  under  pressure,  of  opposing  the 
strongest  force.  The  existence  of  such  pres- 
sure is  among  the  most  common  of  all  fa- 
mily incidents ; the  attempt  to  surmount  it 
by  such  flagitious  means,  happily  among  the 
most  rare.  But  to  bring  this  motive  to  view 
required  no  separate  evidence.  The  same 
evidence  which  showed  from  what  source  she 
had  received  the  poison,  showed  by  what 
motive  she  had  been  led  to  administer  it. 

Theophrastus  is  accused  of  theft.  Fortune, 
opulent ; reputation,  unspotted  ; disposition, 
generous.  The  object  of  small  value.  Delin- 
quency assumed;  what  could  have  been  his 
motive  ? It  was  a black-letter  book  ; a coc- 
kleshell; a butterfly.  Theophrastus  was  a 
collector. 

Means — i.  e.  means  of  producing  the  mis- 
chievous effect  in  question  — seem  to  come 
under  consideration  to  much  the  same  purpose 
as  motives.  The  belief  of  the  existence  of 
whatever  means  are  regarded  as  ncces.sary 
to  the  production  of  the  effect  in  question, 
being  a condition  precedent  to  the  endea- 
vour,— means  may  in  tliis  case  Ik*  considered 
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as  coming  under  the  denomination  of  motives : 
l)o\ver  being  as  necessary  an  article  as  desire, 
in  the  assemblage  of  productive  causes. 

liy  ojtportunity  seems  to  be  understood  an 
assemblage  of  such  articles,  in  the  composi- 
tion of  the  aggregate  mass  of  means,  as  pos- 
sess not  a permanent,  but  only  a transient 
e.^istencc. 

§ 2.  Of  the  situation  of  the  supposed  delin- 
quent  in  res/iect o/disposition  anc?  character, 
considered  as  probabihziwj  or  disprobabi- 
liziiKj  delinquency. 

Disposition  is  produced  by  motives. 

A man  is  said  to  be  of  such  or  such  a dis- 
position, according  as  it  is  to  the  influence  of 
the  motives  that  belong  to  this  or  that  class 
that  he  is  considered  as  being  more  or  less 
in  subjection  ; reference  being  made  to  the 
degree  of  influence  supposed  to  be  exercised 
bv  these  same  motives  over  the  minds  of  the 
generality  of  the  class  of  persons  with  whose 
conduct  ids  conduct  is  compared.  If  the  mo- 
tives of  the  self-regarding  class  are  consi- 
dered as  predominant,  a selfish  disposition  is 
ascribed  to  him : if  motives  of  the  social  class, 
a disposition  of  the  social  or  benevolent  cast : 
if  of  the  dissocial  kind,  a disposition  of  the 
dissocial  or  malevolent  cast.* 

The  effect  of  disposition,  supposing  it  in 
proof,  may  be  either  inculpative  or  exculpa- 
tive. So  far  as  it  is  of  the  virtuous  cast,  and 
thence  the  tendency  of  its  operation  excul- 
pative, important  as  the  consideration  is,  it 
belongs  not  to  this  place.  The  effect  and  use 
of  it  is,  to  be  opposed  to  inculpative  evidence 
of  all  sorts,  and,  on  the  ground  of  a modi- 
fication of  improbability  (viz.  psychological 
improbability,)  to  tend  to  discredit  tlirect  and 
positive  evidence  ; or,  in  the  character  of  an 
infirmative  consideration,  to  diminish  the  pro- 
bative force  of  the  inferences  drawn  from  the 
circumstantial  part  of  the  evidence. 

So  far  as  the  disposition  indicated  is  of  the 
vicious  cast,  exhibiting  a more  than  ordinary 
degree  of  force  on  the’part  either  of  the  self- 
regarding  or  dissocial  motives, — it  will  gene- 
rally, though  not  uniformly,  afford  inferences 
tending  to  probabilize  the  delinquency  of  the 
supposed  delinquent,  in  respect  of  the  offence 
in  question,  whatever  it  may  be.  In  general, 
however,  it  admits  not  of  proof  on  purpose. 
To  take  disposition  for  the  subject  of  express 
inquiry,  would  be  to  try  one  cause,  or  per- 
haps a swarm  of  causes,  under  the  name  and 
on  the  occasion  of  anotlier, 

• Seeintrodiiction  to  the  Principles  of  Morals 
and  Legislation^  Vol,  I.  Where  a multitude  of 
acts  of  the  same  complexion  are  considered  as 
following  one  another  on  the  part  of  the  same 
person  (especially  if  in  a series  extending  over  a 
considerable  length  of  time,)  the  word  habit  is 
ai)plicd  to  the  ca.se.  From  a single  act,  disposition 
is  apt  in  some  c.ases  to  be  inferred : n fo^'iiori, 
from  habit. 


But,  not  unfrequently,  indication  of  dis- 
position, depravity  of  disposition,  comes  in  of 
course,  along  with  other  and  more  directly 
apposite  evidence ; and  when  it  does,  it  is  na- 
turally impressive;  and,  if  sufficiently  proved, 
it  is  scarcely  to  be  wished  that  it  should  be 
otherwise  than  impressive. 

As  to  infirmative  suppositions,  they  are, 
here  also,  plainly  out  of  the  question : reasons 
the  same  as  above. 

Character  is  sometimes  used  as  synonymous 
to  disposition  itself ; but,  more  commonly,  for 
the  opinion  supposed  to  be  entertained  con- 
cerning the  disposition  of  the  individual  in 
question,  by  such  persons  as  have  bad  more  or 
less  opportunity  of  becoming  acquainted  with 
the  indications  given  of  it.f 

Character  is  accordingly,  on  occasions  of 
this  sort,  the  word  almost  exclusively  in  use : 
disposition  very  seldom  : the  distinction  is 
scarcely  an  object  of  notice. 

For  the  consideration  of  character  (so  far 
as  there  is  any  difference)  there  is  evidently 
still  less  room,  in  general,  than  for  that  of  dis~ 
position,  for  the  purpose  of  probabilizing  the 
act  of  delinquency  in  question,  on  the  part  of 
the  supposed  delinquent. 

Cases,  however,  are  not  altogether  want- 
ing, in  which  not  only  the  question  of  dispo- 
sition, as  indicated  by  this  or  that  article  in 
the  general  mass  of  evidence  collected  for 
other  purposes,  but  even  the  question  of 
character,  as  distinguished  from  disposition, 
may,  in  a criminative  view,  present  a claim 
to  notice. 

Offences  having  ill-will  for  their  motive  — 
having  ill-will  for  their  psychological  cause, 
-—seem  to  be  those,  in  respect  of  which,  in  a 
criminative  view,  the  question  of  character  is 
most  apt  to  be  material.  In  the  case  of  an 
offence  of  this  description,  take  the  following 
e.xamples:  — 

1.  Offence,  personal  injury;  the  author  un- 
certain: the  character  of  the  supposed  delin- 
quent, is  it  such  as  to  point  to  him  rather 
than  to  others  ? 

2.  Quarrel  mutual ; the  supposed  delinquent 
a party : the  transaction  more  or  less  involved 
in  obscurity; — considering  the  adverse  p.arty 
on  the  one  hand,  and  the  supposed  delin- 
quent on  the  other, — which,  in  respect  of  his 
character,  seems  most  likely  to  have  been  in 
the  wrong,  or  likely  to  have  been  most  in  the 
wrong  ? 

§ 3.  Difficulties  attendant  on  the  admission 
of  character  evidence. 

In  an  abstract  point  of  view,  it  appears  ob- 

■f-  Thus  in  English.  In  French,  caractere 
seems  scarcely  ever  to  be  employea  to  denote 
anything  but  the  disposition  itself:  where  the 
opinion  entertained  of  it  by  others  is  meant  to 
be  brought  to  view,  the  word  riputation  is  ena- 
ployed. 
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viou8  and  indisputable,  that,  on  the  question 
between  delinquency  and  non -delinquency, 
considerable  light  may  be  expected  to  be 
thrown  by  the  consideration  of  previous  cha- 
racter. But,  when  the  occasion  calls  for 
applying  this  general  notion  to  practice,  diffi- 
culties of  no  small  moment  will  be  seen  to 
arise:  some  of  them  such  as  seem  scarce  ca- 
pable of  receiving  solution  but  in  the  Gordian 
style. 

1.  Character  favourable:  tendency  of  the 
evidence,  exculpative:  fact  indicated,  non- 
delinquency. Bond  of  connexion  between  the 
evidentiary  fact  and  the  fact  indicated,  im- 
probability of  the  psychological  kind : impro- 
bability that  a man  bearing  such  a character 
should  have  soiled  it  by  such  an  offence:  that 
a man  in  whose  instance  the  preponderance  of 
the  social  motives  over  the  dissocial  and  self- 
regarding  has  been  so  decided  and  confirmed, 
should,  in  the  individual  instance  in  question, 
have  given  way  to  the  impulse  of  the  seduc- 
tive motives. 

Whether  the  character  be  general  or  special, 
in  this  case  the  danger  of  prejudice  to  justice 
does  not  present  itself  as  by  any  means  con- 
siderable enough  to  indicate  the  propriety  of 
excluding  the  evidence  in  any  case.  1.  Cir- 
cumstantial evidence  so  loosely  connected 
wijth  the  fact  in  dispute,  is  not  likely  to  pre- 
vail against  a mass  of  appropriate  evidence^ 
whether  direct  or  circumstantial,  or  both  to- 
gether, to  an  amount  sufficient  for  conviction. 
2.  In  the  case  of  general  bad  disposition,  and 
its  natural  consequence,  bad  character,  it  will 
in  general  not  be  easy  to  obtain  testimonials 
of  good  character  from  persons  possessing  a 
character  of  sufficient  apparent  trustworthi- 
ness to  present  a prospect  of  material  proba- 
tive force. 

Nor  would  it  be  safe  to  put  an  exclusion 
upon  evidence  of  this  nature  : inasmuch  as, 
in  case  of  an  inculpative  conspiracy,  or  even 
an  untoward  combination  of  circumstances,  it 
may  be  the  only  sort  of  evidence  by  which  it 
may  be  in  the  power  of  the  purest  and  most 
exited  probity  to  defend  itself.  In  all  such 
cases,  general  character,  it  being  on  the  fa- 
vourable side,  is  pertinent : nor  does  it  lie  open 
to  the  objection  which  we  shall  see  applying 
to  it  if  employed  for  the  purpose  of  painting 
character  on  the  unfavourable  side. 

What  seems  the  only  objection,  then,  in  this 
case,  is  referable  to  the  head  of  vexation : 
vexation  to  the  judge  (which  is  vexation  to 
the  public  through  the  medium  of  the  judge,) 
by  the  time  that  may  come  to  have  been  con- 
sumed in  the  exhibition  of  a species  of  evidence 
of  which  the  probative  force  is  so  inconsider- 
able and  inconclusive:  vexation  again  to  the 
iudge,  by  the  quantity  of  his  power  of  atten- 
tion that  may  come  to  have  been  expended 
upon  a species  of  evidence  comparatively  ir- 
relevant — a species  of  vexation  which,  when 


screwed  up  to  a certain  height,  becomes  dan- 
gerous even  to  the  direct  justice  of  the  cause. 

To  the  species  of  vexation  attaching  itself 
(as  above)  to  the  station  of  the  judge,  may  be 
to  be  added  in  some  cases  atiother  lot  of  vex- 
ation attaching  itself  to  the  station  of  witness; 
viz.  to  the  witnesses  from  whom  the  testimoi>y 
: question  is  to  be  extracted.  On  the  other 
j’and,  vexation,  in  this  instance,  supposes  un- 
willingness on  the  part  of  the  witness,  power 
to  compel  his  testimony  notwithstanding,  and 
that  power  exercised.  A witness  who  is  on 
such  an  occasion  unwilling  to  depose  in  a 
man’s  favour,  is  not  likely  (it  may  be  said)  to 
be  called  upon  by  him  for  that  purpose : hos- 
tility rather  than  sympathy  is  the  affection  in 
such  a case  to  be  expected.  But  it  does  not 
follow  by  any  means,  that  because  a man  is 
unwilling  to  take  upon  him  the  loss  of  time, 
and  perhaps  expense,  imposed  upon  him  by 
his  coming  forward  in  the  capacity  of  a wit- 
ness, his  reluctance  and  resentment  should  rise 
to  such  a height  as  to  engage  him  to  give  an 
unfavourable  testimony,  in  contradiction  to 
his  own  conscience. 

2.  The  case  where  the  party  calling  for  the 
evidence  of  character  (the  defendant’s  charac- 
ter) is  the  demandant — the  prosecutor, — the 
expected  tendency  of  it  consequently  unfa- 
vourable^presents  much  greater  difficulties. 

1 . Is  it  conceived  in  general  terms  ? — no 
specification  of  facts,  no  instances  of  parti- 
cular misconduct  on  any  individual  occasion 
specified  ? — A wide,  and  at  the  same  time  a 
safe,  door  is  opened  to  calumny.  The  calumny 
is  in  its  nature  unpunishable.  By  the  suppo- 
sition, no  particular  fact  is  or  can  be  specified, 
nothing  which,  for  the  purpose  either  of  pu- 
nishment or  compensation,  is  capable  of  being 
disproved.  What  is  delivered  is  mere  matter 
of  opinion ; and  that  an  opinion  which,  by  the 
power  of  the  law  itself,  a man  is  compelled 
to  give. 

2.  Is  it  conceived  in  particular  terms  ? par- 
ticular facts  stated?  — Still  either  the  door  is 
left  open  to  calumny,  or  fresh  difficulties  pre- 
sent themselves.  Neither  on  this  nor  on  any 
other  Occasion  ought  a man’s  reputation  to  be 
liable  to  be  destroyed  or  impaired  by  mere 
hearsay  evidence.  If  a punishable  or  other- 
wise disreputable  act  is  to  be  charged  upon  a 
man,  on  this  occasion  as  on  others,  the  charge 
ought  to  be  made  good  by  a satisfactory  mass 
of  evidence.  On  this  as  on  any  other  occasion, 
he  ought  to  be  heard  in  his  defence,  with 
liberty  to  contest  the  charge,  and  produce 
exculpative  evidence  of  all  sorts,  as  in  other 
cases.  Under  the  name  of  giving  evidence  of 
character,  what  then  does  the  operation  here 
in  question  amount  to?  It  is  trying  one  cause 
for  the  purpose  of  another  cause.  Say  rather, 
trying  an  indefinite  number  of  causes ; for  it 
is  not  a single  swallow  that  makes  a suuiuicr 
— a single  act  a habit,  a disposition,  a suincieiit 


58 


RATIONALE  OF  Jl 

ground  for  cliaracter,  and  that  unfavourable. 
Causes  thus  in  any  number  are  tried  — one 
cause,  at  least,  is  tried  — as  it  were  in  the 
belly  of  another. 

Considered  in  itself,  the  trial  of  any  or 
every  such  incidental  cause  cannot,  with  any 
consistency,  he  regarded  in  the  light  of  an 
inconvenience.  Either  the  law  is  a bad  one, 
and  as  such  ought  to  be  repealed,  or  obedience 
to  it  ought  to  be  enforced.  Either  the  law 
itself  is  a grievance,  or  the  non-execution  of 
it  (bating  the  particular  cases  calling  for  par- 
don) is  a grievance.  Far  from  regret,  it  should 
he  matter  of  satisfaction,  that,  by  so  cheap 
and  unexceptionable  a method,  delinquency 
is  brought  to  light. 

But  it  is  by  the  decision  given  in  these  in- 
cidental causes,  that  the  decision  to  be  given 
in  the  principal  cause  is  to  be  influenced.  On 
this  supposition,  perhaps  the  progress,  at  any 
rate  the  conclusion,  of  the  principal  cause,  is 
kept  back  till  after  the  conclusion  of  each 
such  incidental  cause. 

Such  are  the  difficulties,  in  the  case  where 
the  imputation  clothes  itself  in  specific  forms. 
VV'here,  as  above,  it  confines  itself  to  generals, 
the  difficulty,  the  ulterior  difficulty,  that  re- 
mains to  be  brought  to  view,  is  different,  but 
not  less.  Those  persons  on  whose  opinion  or 
pretended  opinion,  without  any  check  upon 
their  mendacity,  the  fate  of  the  defendant  is 
more  or  less  to  depend,  who  are  they  ? What 
sort  of  a character  is  theirs  ? Character  in 
this  case — the  case  of  a witness,  a mere  wit- 
ness— presents  (it  must  be  allowed,)  or  at 
least  ought  to  present  a different  idea  in  this 
instance  from  what  it  did  in  the  other,  in 
that  of  the  defendant.  In  the  instance  of  the 
defendant, — the  character,  the  disposition  in 
<}ucstion  (it  is,  by  the  supposition,  of  the  un- 
favourable cast,)  admits  of  any  modification, 
according  to  the  nature  of  the  imputed  of- 
fence : in  the  case  of  the  witness,  it  is  con- 
fined to  mendacity ; or,  if  it  extend  to  any 
other  vicious  propensity,  it  is  only  in  so  far 
as  a propensity  to  mendacity  may  be  inferred 
from  it. 

But  if  the  character  of  any  one  witness 
ought  to  be  suffered  to  be  put  in  issue,  so,  by 
the  same  reason,  ought  that  of  every  other. 
This  being  admitted,  you  put  it  in  the  power 
of  the  party — of  that  one  of  the  parties  whose 
interest  it  is  to  defeat  law  and  justice  — to 
bring  upon  the  carpet  a chain  of  character 
evidence  without  end  ; — an  arithmetical  re- 
petend,  or,  by  accident,  even  an  arithmetical 
circulate. 

§ 4.  Rules  tending  to  the  solution  of  the  above 
difficulties. 

In  judicature,  in  legislation,  difficulties 
(how  great  soever)  should  never  be  dissem- 
bled. From  falsehood,  from  concealment, 
frojii  imposture  in  any  shape,  justice  never 
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profits,  never  can  fail  of  suffering,  upon  the 
whole. 

The  complete  removal  of  the  eventual  in- 
conveniences -and  correspondent  difficulties 
being  hopeless,  all  that  remains  is  to  present 
such  considerations  and  expedients  as  appear 
calculated  to  reduce  the  embarrassment  to 
its  minimum. 

On  the  one  hand,  to  compel  the  admission 
of  this  sort  of  evidence  in  all  cases,  on  both 
sides,  and  of  both  aspects,  favourable  and 
unfavourable  — on  the  other  hand,  to  compel 
the  refusal  of  it  in  any  case  by  an  unbending 

rule, are  two  extremes,  both  of  which, 

though  not  in  equal  degree,  threaten  to  be 
prejudicial  to  the  interests  of  justice.  It 
seems  to  be  one  of  those  cases  in  which  a 
considerable  latitude  ought  to  be  given  to  the 
discretion  of  the  judge.  To  abuse  it,  will  not, 
indeed,  be  out  of  his  power ; but  neither  is 
the  danger  of  abuse  so  great,  but  that,  if  he 
is  not  fit  to  be  trusted  with  this  power, 
neither  is  he  fit  to  be  trusted  with  the  other 
powers  attached  to  his  office. 

If  there  were  a case  in  which  it  would  be 
proper  to  render  the  admission  of  evidence  of 
this  species  compulsory,  it  would  be  the  case 
where,  the  character  in  question  being  that 
of  the  defendant,  the  evidence  is  called  for  at 
his  instance,  and  the  punishment  attached  to 
the  offence  is  loss  of  life.  Why  ? Because, 
in  case  of  an  improper  refusal,  punishment 
undue,  and  at  the  same  time  irreparable,  may 
be  the  consequence.  But  what  is  the  mea- 
sure indicated  by  this  consideration  ? Not 
the  making  the  admission  of  this  species  com- 
pulsory, even  in  this  case,  but  the  forbearing 
to  employ  a mode  of  punishment,  which  in 
this,  as  well  as  every  other  point  of  view,  is 
adverse  to  the  interests  of  justice — favour- 
able to  them  in  none. 

The  case  in  which  the  sort  of  circumstan- 
tial evidence  afforded  by  moral  character  is 
of  greatest  importance,  is  that  in  which,  the 
station  of  the  party  and  the  witness  being 
combined  in  one,  the  cause  affords  no  other 
evidence  on  that  side. 

The  demand  for  this  species  of  evidence 
is  of  course  doubled,  in  the  case  where  the 
same  combination  of  stations  takes  place  on 
both  sides,  and  on  each  side  is  accompanied 
with  the  same  absence  of  all  other  and  less 
suspicious  evidence. 

In  cases  not  penal,  it  will  constitute  a na- 
tural safeguard  against  perjury  on  the  part 
of  a plaintiff  deposing  in  support  of  his  own 
demand  ; supposing  an  habitual  course  of 
perjury  to  be  capable  of  being  otherwise  en. 
gaged  in  as  a source  of  livelihood.  The  taint 
which  a few  steps  in  this  career  would  have 
the  effect  of  imprinting  on  a man’s  reputation, 
would  not  fail  to  oppose  a powerful  obstacle 
to  his  persevering  in  it  with  any  adequate 
prospect  of  success. 
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The  following  seem  to  be  the  considerations 
by  which  the  admission  or  rejection  of  this 
species  of  evidence  ought  to  be  determined : 

1.  The  importance  of  the  cause  to  the  de- 
mandant’s side,  in  respect  of  the  mischief  of 
impunity. 

2.  The  importance  of  the  cause  to  the  de- 
fendant’s side,  in  respect  of  the  mischief  of 
undue  punishment. 

3.  The  importance  of  the  matter  in  dispute 
to  each  party  respectively,  in  the  case  of  a 
non-penal  cause. 

4.  The  delay  threatened  by  the  production 
of  the  evidence  applied  for, 

5.  The  vexation  apprehended  to  third  per- 
sons, from  the  production  (supposing  it  com- 
pulsory) of  the  evidence  applied  for. 

6.  'The  doubtfulness  of  the  case,  as  it  stands 
on  the  ground  of  the  other  more  appropriate 
evidence. 

The  following  rules  and  observations  seem 
calculated  to  aid  the  judge  in  determining  on 
the  admission  or  rejection  of  this  species  of 
evidence : — 

1.  No  evidence  of  character,  good  or  bad 
— no  speaking  to  character,  favourably  or 
unfavourably  (i.  e.  at  the  instance  either  of 
the  defendant  or  the  demandant) — ought  to 
be  admitted,  without  power  to  the  judge  (if 
he  thinks  lit)  to  allow  of  time  for  inquiry 
into  the  character  of  the  character -givers 
themselves.  Why  ? For  the  same  reason  as 
in  case  of  alibi  evidence.*  But  the  force  of 
the  reasons  in  this  case  are  much  less  con- 
clusive, the  evidence  of  badness  of  character 
being  in  its  nature  so  much  less  precise  and 
satisfactory  than  the  evidence  of  the  exist- 
ence or  non-existence  of  such  or  such  a per- 
son, at  such  or  such  a time,  in  such  or  such  a 
place. 

2.  Evidence  of  bad  character  in  crimination 
of  the  defendant,  ought  not  to  be  admitted, 
unless  in  so  far  as  it  results  from  evidence 
admissible  on  other  grounds ; or  unless,  the 
fact  of  the  offence  being  clear,  the  question 
is,  between  two  persons  suspected,  which  of 
them  was  the  author  ? And  even  in  these 
cases  (that  the  quantity  of  vexation  and  de- 
lay may  not  be  altogether  boundless,)  power 
should  be  left  to  the  judge  to  limit  the  quan- 
tity or  quality  of  the  evidence,  the  number 
and  choice  of  the  witnesses,  in  declared  con- 
sideration of  the  apprehended  magnitude  of 
these  respective  inconveniences. 

3.  If,  at  the  instance  of  the  defendant,  evi- 
dence in  favour  of  his  character  is  admitted ; 
so,  at  the  instance  of  the  other  side,  should 
counter-evidence  operating  in  disfavour  of  his 
character  be  admitted,  and  time  accordingly 
be  allowed  for  it.-f 

• See  farther  on,.  Chap.  XVI.  8 11, 

-f-  In  English  practice,  the  only  counter-evi- 
dence which  is  allowed  to  be  produced  is  such  as 
may  be  extracted  from  the  witnesses,  who  come 


4.  Supposing  the  extraction  of  self-crimi- 
native evidence  from  the  mouth  of  the  de- 
fendant  admitted,  examination  to  this  point 
will  be  as  unexceptionable  as  to  any  other ; 
and,  so  far  as  it  extends,  the  vexation  will  be 
kept  from  reaching  third  persons ; and  the 
additional  delay  will  be  less,  in  the  case  of 
evidence  extracted  from  this  source,  than  of 
evidence  extracted  from  any  other. 

5.  Two  considerations  operate  in  diminu- 
tion of  the  inconvenience  from  character- 
evidence  at  the  instance,  and  consequently  in 
favour,  of  a defendant.  If  the  characters  of 
his  witnesses  are  obscure  and  unknown,  the 
danger  of  their  obtaining  undue  credence  is 
but  little;  if  suspected,  still  less: — if  known, 
so  as  to  present  a claim  to  confidence,  the  in- 
ference thence  deduced,  though  not  good  as 
to  past  innocence  in  respect  of  the  individual 
offence  charged,  may  be  good  in  respect  of 
the  probability  of  future  reformation,  in  con- 
sequence of  the  impression  made  by  the  trial 
and  its  attendant  terrors. 

6.  But  if,  in  consideration  rather  of  the 
prospect  of  reformation  than  of  the  probabili- 
ty of  innocence,  acquittal  be  grounded  on  evi- 
dence of  preceding  good  character,  as  above, 
— it  ought  not  to  extend  beyond  the  amount 
of  punishment  under  the  nameof  punishment: 
it  ought  not  to  preclude  the  party  injured 
from  ^satisfaction  at  the  expense  of  the  de- 
fendant, if  the  force  of  the  evidence,  upon 
the  whole,  would  be  sufficient  to  entitle  him 
to  a decision  in  his  favour,  supposing  the  case 
a purely  non-penal  case. 

7.  If  the  appropriate  evidence  in  the  cause 
leans  in  favour  of  the  defendant,  the  demand 
for  this  inappropriate  evidence  has  no  place. 

8.  Supposing  a professional  judge  or  judges, 
with  ajury  of  occasional  judges, — power  might 
be  given  to  the  judge  to  suspend  the  admis- 
sion of  this  character-evidence,  so  as  not  to 
admit  it  but  in  case  of  conviction,  or  inde- 
cision, on  the  ground  of  the  appropriate  evi- 
dence. Supposeaprofessional  judgeor  judges, 
acting  without  a jury, — the  demand  for  the 
conditional  decision,  as  above,  has  no  place. 
He  simply  suspends  his  definitive  decision  till 
the  evidence  of  character  Las  been  got  in. 

Character- evidence  has  this  in  common 
with  alibi  evidence,  that  it  is  with  the  utmost 
facility  and  clearness  distinguishable  from 
every  other  species  of  evidence.  What  passes 
in  relation  to  it  is  therefore,  with  proportion- 
able  facility,  susceptible  of  registration  : 

1.  Whose  character  it  is  — the  demandant’s 
or  the  defendant’s. 

2.  At  whose  instance  called  for  — that  of 
the  demandant,  the  defendant,  or  the  judge. 

3.  When  called  for  by  demandant  or  de- 
fendant— whether  ordered  accordingly,  or  re- 
fused, by  the  judge. 

to  speak  in  favour  of  tliC  prisoner’s  characler,  in 
cre.-is-examination.-.  itV.  -> 
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4.  If  refused,  on  what  ground:  — whether 
delay,  and  to  whose  prejudice  — that  of  de- 
mandant or  defendant ; or  vexation,  and  to 

whom- whether,  1.  to  the  court  and  the 

public  in  respect  of  time  consumed,  or  2.  to 
the  witness  or  witnesses,  or  3.  to  the  party 
repugnant,  in  respect  of  the  expense. 

5.  If  exhibited,  whether  prevalent  or  in- 
operative j 2-  c.  whether  the  decision  was  in 
favour  of  that  side  or  of  the  opposite. 

6.  Length  of  time  consumed  by  the  evi- 
dence of  this  description : in  court,  by  the 
exhibition  of  it,— out  of  court,  in  waiting  for 
it : ratio  of  this  length  of  time  to  that  of  the 
length  of  time  consumed  in  like  manner  upon 
the  other  evidence,  the  appropriate  evidence 
in  the  cause. 

7.  Names,  description,  and  number  of  the 
witnesses  of  whose  testimony  this  evidence 
was  composed : ratio  of  this  number  to  that 
of  the  whole  number  of  the  witnesses  whose 
testimony  was  exhibited  in  the  course  of  the 
cause. 

Such  is  the  information  by  which  the  ad- 
vantages and  disadvantages  attending  the  em- 
ployment of  this  species  of  evidence  would 
be  placed  in  a distinct  and  satisfactory  point 
of  view.  In  this  place,  the  statement  of  the 
heads  occupies  space;  but,  in  each  cause,  the 
' space  as  well  as  time  consumed  by  the  entry 
of  the  matters  coming  under  these  heads  would 
be  trifling  indeed  in  comparison  with  the  use. 

Hitherto,  the  question  regarding  the  ad- 
missibility of  character- evidence  has  been 
considered  only  so  far  as  regards  the  charac- 
ter of  the  defendant.  But  there  still  remains 
another  question; — how  far  shall  it  be  al- 
lowable to  produce  evidence  for  or  against 
the  character  of  a wdtness  ? 

In  this  case,  an  imputation  conveyed  in 
general  terms  may,  on  certain  conditions, 
without  any  preponderant  inconvenience,  be 
admitted.  What  then  are  these  conditions? 

1.  In  the  first  place,  the  imputation,  if  ge- 
neral, should  be  confined  to  that  part  of  a 
man’s  character  which  respects  veracity.  The 
witness,  among  his  acquaintance,  is  regarded 
as  an  habitual  liar.  A habit  of  this  sort  may 
be  ascribed  to  a man  without  specific  proof : 
Why  ? Because  a habit  of  this  sort  may  be 
the  result  of  a multitude  of  acts,  none  of  them, 
perhaps,  punishable  in  course  of  law,  and  too 
numerous  to  be  proved. 

2.  But  in  this  case  it  should  be  allowable 
for  the  party  by  whom  the  witness  is  pro- 
duced, to  call  upon  the  impugning  witness 
("viz.  upon  his  cross-examination)  to  declare, 
if  it  be  in  his  power,  the  particular  instances 
in  which  this  alleged  disf)osition  to  mendacity 
became  apparent. 

3.  In  the  next  place,  an  imputation  of  this 
sort  ought  not  to  be  admitted,  unless  it  has 
been  previously  ascertained  that  there  are 
three  witnesses,  or  two  at  least,  to  maintain 
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it.  The  considerations  that  suggest  this  li- 
nutation  are  as  follows : — 

Of  evidence  of  this  sort,  if  false,  the  falsity 
is  not,  in  its  nature,  capable  of  being  proved 
for  the  purpose  of  punishment.  In  case  of 
that  sort  and  degree  of  improbity  on  the  part 
of  the  party  in  question,  which  prompts  to 
subornation,  this  is  of  that  sort  of  false  evi- 
dence which  is  procurable  with  least  risk,  and 
therefore  with  least  difficulty. 

If  an  imputation  of  this  sort  has  really  at- 
tached upon  a m.an’s  character,  it  can  scarce 
ha[>pen  but  that  more  witnesses  than  one  may 
be  found  to  speak  to  it.  There  seems,  there- 
fore, little  danger  that  the  condition  in  ques- 
tion, if  annexed,  should  operate  in  exclusion 
of  this  species  of  evidence. 

The  objection  above  mentioned  as  present- 
ing itself  on  the  ground  of  facility  of  subor- 
nation, will  thus  be  proportionably  reduced 
in  force.  It  is  not  only  twice  as  difficult — 
indeed  (as  on  close  examination  it  would  ap- 
pear) more  than  twice  as  difficult — to  suborn 
two  false  witnesses,  as  one ; but,  in  case  of 
their  being  procured,  the  chance  of  detecting 
the  falsehood  is  much  increased,  in  respect  of 
the  probability  of  disagreement  and  mutual 
treachery,  as  between  individuals  thus  linked 
together  by  community  in  guilt. 

Supposing  the  general  habit  of  mendacity 
(viz.  extrajudicial  mendacity)  ever  so  clearly 
established,  the  judge  should  not  regard  the 
inference  from  such  general  mendacity  to  men- 
dacity in  the  individual  case  in  question  (viz. 
a judicial  case,)  as  being  by  any  means  con- 
clusive. On  the  ordinary  occasions  of  life,  a 
man  has  no  such  cogent  motives  to  confine 
him  to  the  path  of  truth,  no  such  sanctions  to 
bind  him  to  it,  as  in  this  extraordinary  one. 
Without  a motive  of  some  sort  or  other,  a 
man  will  not  encounter  any  risk;  without 
motive,  and  a motive  of  very  considerable 
force,  a man  will  not  subject  himself  to  such 
serious  risks. 

So  far  as  specific  acts  are  concerned,  there 
are  but  two  sorts  of  crime  that  present  theiri- 
selves  as  affording  any  inferences  worth  re- 
garding in  this  view.  These  are  — 

1.  Crimes  of  mendacity.  At  the  head  of 
these  stands  actual  perjury:  underneath,  at 
a considerable  distance,  stand  other  crimes 
of  extra-judicial  mendacity,  such  as  obtaining 
valuable  things  or  services  by  false  assertions, 
which,  though  made  in  direct  terms,  are  made 
without  oath:  below  these  again,  crimes  in 
which  the  assertion  is  indirect  and  inexplicit, 
as  in  case  of  forgery  at  large,  and  those  for- 
geries which  have  coin  or  money  of  any  kind 
for  their  subject-matter. 

2.  The  other  class  is  composed  of  such 
other  offences  of  the  predatory  cast  (such  as 
theft,  highway  robbery,  and  housebreaking,) 
as  suppose  what  may  be  called  a general  pro- 
stration of  character;  though  here,  too,  the 
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inference  from  such  an  act  will  be  very  in- 
conclusive, unless  it  appear  connected  with  a 
habit  of  the  same  kind.  But,  in  the  case  of 
all  offences  in  the  description  of  which  men- 
dacity is  not  involved,  the  inference  will  stand 
lower  in  the  scale  of  strength  by  a very  de- 
terminate and  perceptible  degree. 

As  to  offences  which  neither  are  indicative 
of  any  such  prostration  of  character,  nor  in- 
volve any  breach  of  the  duty  of  veracity — in 
the  case  of  any  such  offences,  the  inference 
may  be  said  to  fail  altogether.  Offences  pro- 
duced by  the  irascible  passions,  and  offences 
produced  by  the  sexual  appetite,  may  serve 
for  examples. 

In  the  case  of  a witness,  evidence  of  good 
character  can  scarcely  ever  be  admissible  with 
propriety  in  the  first  instance;  for  no  impu- 
tation is  cast  upon  a man’s  character  in  this 
case,  as  there  is  in  that  of  the  defendant : and, 
till  a ground  for  a contrary  opinion  presents 
itself,  the  character  of  the  witness,  like  that 
of  every  other  man,  ought  to  be  presumed  a 
good  one.  The  endeavour  to  produce  evi- 
dence of  this  sort  would  merely  have  the 
effect  of  producing  useless  delay,  vexation, 
and  expense. 

But,  in  this  same  case  of  a wdtness,  if  evi- 
dence charging  him  with  bad  character  has 
been  produced  on  the  adverse  side,  there 
seems  no  more  reason  for  excluding  evidence 
of  good  character  in  behalf  of  the  same  per- 
son, than  has  been  seen  already  in  the  case 
of  a defendant.  On  various  scores,  evidence 
of  good  character  is  liable  to  much  less  ob- 
jection than  evidence  of  bad  character.  When 
no  evidence  of  bad  character  had  been  ad- 
duced, the  demand  for  similar  evidence  of 
good  character  did  not  exist;  but  the  demand 
now  does  exist,  the  case  being  reversed. 

§ 5.  Of  the  station  of  the  supposed  delinquent, 

considered  as  probahilizing  or  disprohabU 

lizing  delinquency. 

Station  may  be  considered  as  indicative  of 
the  disposition,  and  thence  of  the  character, 
of  the  class : viz.  of  the  class  to  which  the 
individual  in  question  belongs:  of  the  class 
eomposed  of  the  individuals  by  whom  the 
station  in  question  is  occupied. 

To  an  inculpative  purpose,  this  circum- 
stance can  scarcely  be  considered  as  having  any 
application.  In  every  political  community, 
the  lowest  station  is  that  which  is  occupied 
by  the  greatest  number  of  the  members. 

It  is  only  in  the  character  of  an  exculpative 
circumstance,  viz.  on  the  ground  of  improba- 
bility— psychological  improbability,  as  above, 
— that  this  circumstance  is  apt  to  operate 
with  any  considerable  degree  of  probative 
force:  and,  thus  applied,  the  force  (i.  e.  the 
disprobative  force  in  respect  of  the  proba- 
bility of  the  offence  in  question  on  the  part 
of  the  supposed  delinquent  in  question)  with 


which  it  operates,  is  apt  to  be  very  con- 
siderable.* 

The  principal  application  of  this  species  of 
evidence  is  that  which  obtains  in  a cause  (es- 
pecially a penal  cause)  where  the  matter  in 
question  is  an  article  of  property:  more  es- 
pecially in  cases  where  (as  in  ordinary  thefts) 
the  value  of  it  is  inconsiderable,  in  respect 
of  the  habitual  pecuniary  circumstances  of 
the  defendant,  as  indicated  by  the  species  of 
circumstantial  evidence  in  question,  viz.  his 
station  in  life.  A man  in  a station  of  life 
thus  elevated,  is  it  likely  that  his  necessities 
should  be  so  urgent  as  to  drive  him  into  a 
channel  of  supply  at  once  so  scanty  and  so 
hazardous? 

Compared  with  moral  character,  the  pre- 

• The  distinction  between  general  awA  specia 
is  applicable  to  the  circumstiuice  of  station,  &sl 
well  as  to  disposition  and  character.  Laying 
out  of  the  case  the  general  distinction  between 
high  and  low,  inferences  of  an  inculpative  nature 
seem  to  have  been  deduced  from  the  considera- 
tion of  this  or  that  particular  station  or  occupation 
by  English  law. 

Thus,  on  the  ground  of  supposed  hard-heart- 
edness, butchers^  have  been  considered  as  being 
(in  capital  cases  at  least)  excluded  from  the  ca- 
pacity of  serving  as  jurymen  : and,  judging  on 
this  principle — .supposing  an  act  of  homicide,  or 
offence  attended  with  bloodshed,  committed,  and, 
as  between  two  men,  the  one  a butcher,  the  other 
not,  the  question,  which  was  the  man?  hanging 
in  suspense — the  answer  would,  if  consistent,  be, 
the  butcher.  It  seems  questionable,  however, 
whether,  upon  consulting  the  annals  of  crimina- 
lity, this  presumption  would  be  found  to  liave 
any  ground  in  fact.  Against  soldiers  and  sailors 
it  might  be  supported,  perhaps,  with  a closer  ap- 
pearance of  reason  ; not  to  speak  of  surgeons : 
and  even  in  these  instances  it  seems  questionable 
whether  (numbers  being  taken  into  the  account) 
the  presumption  would  receive  any  support  from 
experience. 

In  a case  where,  literally  speaking,  blood  is 
supposed  to  have  been  shed,  the  presumption 
would,  with  better  colour  of  reason,  plead  for  the 
fixing  upon  the  butcher  in  preference  to  the  non- 
butcher  for  the  delinquent,  than  for  the  exclusion 
of  the  butcher  from  the  faculty  of  officiating  in 
the  charactcrof  the  occasional  sort  of  judge  called 
a juryman.  It  seems  altogether  impossible  to  lind 
a reason  why,  in  a capital  case  more  than  in  any 
other,  a butcher  should  be  more  disposed  than 
another  man  to  do  injustice;  altogether  easy  to 
find  a reason  why  a lawyer  should.  liord  Chan, 
cellor  Jefferies  and  Judge  Page,  of  hanging 
memory,  were  not  butchers, 

® There  is  no  legal  objection  to  butchers  serv- 
ing on  juries  in  capital  cases  in  England,  nor  do 
the  authorities  afford  reason  to  presume  that  there 
ever  was  any.  In  point  of  fact,  butchers  do  serve 
in  such  cases.  It  is  remarkable  that  the  vulgar 
error  on  this  subject  extends  to  Scotland,  where 
it  is  held  as  traditionary  law  that  butchers  cannot 
serve.  Not  being  excepted  by  the  qualification 
act,  however,  they  are  in  the  same  situation  as 
other  citizens.  It  is  usual  for  the  court,  probably 
for  the  purpose  of  obviating  popular  comiJiaint, 
to  excuse  them  for  non-'UtLU'laiici- — 
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sumption  afforded  by  this  circumstance  will, 
in  general,  be  much  more  persuasive.  Why? 
Because  the  matter  of  fact  will,  in  general, 
be  so  much  the  more  notorious,  so  much  the 
less  liable  to  be  misrepresented  by  the  force 
of  bias.  The  presumptive  evidence  of  habi- 
tual opulence  afforded  by  office,  visible  pro- 
perty, education,  habitual  expenditure,  will, 
in  general,  be  much  more  incontestable  than 
any  which  can  be  afforded  of  moral  character 
by  general  expressions. 

Singly  (much  more  if  in  conjunction,)  a 
certain  degree  of  opulence  and  rank  in  life 
are  enough  to  render  scarcely  credible  on  any 
evidence,  a fact  for  which,  in  another  station 
in  respect  of  rank  and  opulence,  slight  evi- 
dence would  be  sufficient  to  gain  credence. 
In  any  of  the  civilized  nations  of  Europe, 
what  evidence  would  be  sufficient  to  convict 
a prince  of  the  blood,  or  a minister  of  state, 
of  having  picked  a man’s  pocket  of  a dirty 
handkerchief,  in  a street,  or  in  going  into  a 
playhouse  ? 

One  particular  case  there  is,  in  which  the 
force  of  the  presumption  derived  from  this 
source  is  not  quite  so  great  as,  on  general 
considerations,  it  might  appear.  This  is  the 
case  of  thefts  committed  on  articles  possessing 
a value  of  affection  ; and,  in  particular,  thefts 
committed  by  amateurs  on  fancy  articles — rare 
books,  rare  pictures,  rare  plants,  shells,  mi- 
nerals, rare  anything.  A man  who  might  be 
trusted  with  safety  with  a heap  of  untold  gold, 
might  not  be  capable  of  resisting  the  tempta- 
tion presented  by  some  choice  desideratum, 
which,  if  to  be  sold,  might  be  to  be  purchased 
for  a few  shillings. 

The  warning  afforded  by  this  observation 
is  happily  of  no  great  use  in  practice.  Thefts 
of  special  concupiscence  are  the  olfences  of 
the  rich : thefts  of  general  concupiscence  are 
the  offences  of  the  poor.  Thefts  of  the  for- 
mer description  are  apt  to  experience  a degree 
of  indulgence,  in  which  the  principle  of  sym- 
pathy and  antipathy  will  naturally  find  much 
to  reprobate,  but  to  which  the  principle  of 
utility  is  by  no  means  equally  severe.  The 
alarm  in  this  case  is  extremely  narrow : few 
but  amateurs  have  anything  to  fear  from  the 
thefts  of  amateurs ; and  the  mischief  which 
the  negligence  of  an  amateur  has  to  fear  from 
the  concupiscence  of  another  is  confined  to 
simple  theft : to  the  more  formidable  mischiefs 
of  robbery,  house-breaking,  and  murder,  the 
apprehension  does  not  extend.  Hence  it  is 
that  thefts  of  this  description,  in  the  few 
instances  in  which  they  are  detected,  experi- 
ence commonly  a degree  of  indulgence  such 
as  would  not  be  extended  to  those  which  have 
the  plea  of  necessity,  or  at  least  of  indigence, 
for  their  excuse.  Hence  too  it  is  that  the 
indulgence  extended  to  them  is  not  produc- 
tive of  any  such  general  mischief  to  society, 
as  would  be  the  result  of  the  like  indulgence, 


if  extended  with  equal  frequency  to  promis- 
cuous  thefts. 

In  some  cases,  the  question  in  regard  to 
opulence  and  rank  in  life  enters  into  the  es- 
sence of  the  cause  : the  probability  and  im- 
probability of  the  main  fact  in  dispute  is  in 
a manner  governed  by  them  ; and  in  these 
cases,  whether  character  be  or  be  not  ex- 
pressly held  up  to  view,  it  is  in  a manner 
impossible  to  it  not  to  act,  with  more  or  less 
force,  upon  the  mind  of  the  judge. 

Take  the  famous  case  of  the  Comte  de  Mo- 
rangi^s,  in  Linguet’s  Plaidoyers.  The  Count 
— having  occasion  to  borrow  money  to  the 
amount  of  300,000  livres  — with  evident, 
though  not  unusual  imprudence,  trusts  an 
obscure  female  money-broker,  and  through 
her  means  a pretended  money-lender,  with 
bills  of  his,  payable  to  order,  to  that  amount 
and  upwards.  Of  this  large  sum  no  more 
than  1,200  livres  were  really  delivered.  The 
pretended  lender  proves  the  delivery  of  the 
whole,  by  the  testimony  of  three  pretended 
eye-witnesses.  The  whole  cause  of  the  un- 
fortunate man  of  quality  rests  upon  circum- 
stantial evidence : upon  improbability,  partly 
of  the  physical,*  partly  of  the  psychological 
kind.  Station,  in  respect  of  rank  and  opu- 
lence, on  both  sides,  but  more  especially  (in 
respect  of  opulence)  on  the  part  of  the  pre- 
tended lender,  became  a necessary  subject  of 
inquiry.  Traced  out  from  the  time  of  the 
pretended  acquisition  of  this  large  fortune  to 
the  time  of  the  disposition  thus  pretended  to 
have  been  made  of  it,  the  whole  history  of 
her  life  and  conversation  concurred  in  repre- 
senting the  fact  of  her  having  possessed  it,  or 
anything  like  it,  as  scarce  credible  upon  any 
testimony  — absolutely  incredible  upon  the 
strength  of  the  testimony  produced. 

CHAPTER  XIV. 

POSTERIORA  PRIORDM  PRIORA  POSTERIO- 

RUM.  PACT  INDICATED,  A PRIOR  EVENT  ; 

EVIDENTIARY  FACT,  A POSTERIOR  EVENT 

IN  THE  SAME  SERIES  : AND  E CONVERSO. 

These  two  topics  are  scarcely  susceptible  of 
a separate  consideration  : no  two  can  be  more 
intimately  connected. 

In  any  series  of  facts  (the  existence  of 
acts  or  other  events  — the  existence  of  works, 
physical  or  pyschological,  the  fruit  of  such 
acts  or  events,)  following  each  other  in  the 
character  of  so  many  successive  means  lead- 
ing to  a common  end,  of  so  many  successive 
effects  originating  in  a common  cause, — the 

* The  money,  having,  according  to  the  evi- 
dence on  that  side,  been  delivers,  by  being 
carried,  by  the  same  person,  at  thirteen  different 
times,  a certain  distance  within  six  hours,  — 
could  not,  within  that  time,  have  been  carried  to 
that  distance. 
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existence  of  a posterior  article  will  naturally  I 
serve  as  evidence  of  the  existence  of  each 
prior  article:  and  e converse,  the  existence 
of  a prior  article  will  operate,  though  com- 
monly with  much  less  force,  iii  the  character 
of  evidence  of  the  existence  of  each  posterior 
article. 

With  a view  to  cases  of  a penal  nature, 
these  topics  have  been  already  handled,  under 
a variety  of  modifications : handled,  not  un- 
der their  own  names,  but  under  the  names 
of  their  respective  modifications.  Fear  (for 
example,)  fear  of  punishment,  being  the  na- 
tural consequence  of  delinquency,  operates  as 
evidence  of  it.  Preparations  for  a crime,  be- 
ing among  the  causes  of  the  pernicious  event, 
operate  as  evidence,  serving  to  fix  upon  the 
person  who  is  ascertained  to  have  been  en- 
gaged in  them  the  authorship  of  that  event. 

The  sort  of  facts  that  remain  for  consider- 
ation on  the  present  occasion,  are  those  that 
are  liable  to  come  in  question  in  cases  of  a 
non-penal  nature.  Examples  : — 

1.  A voyage  or  journey  of  considerable 
length.  Evidentiary  fact,  the  arrival  of  the 
traveller  at  the  terminus  ad  quern ; facts  in- 
dicated, his  appearance  and  transactions  at 
the  several  intermediate  stages.  JE  converse; 
evidentiary  facts,  his  appearance  and  trans- 
actions at  any  of  the  intermediate  stages, 
coupled  with  evidence  of  his  intentions  of 
conveying  himself  to  the  terminus  ad  quern; 
fact  indicated,  his  arrival  there. 

2.  General  settlement  of  a man’s  property, 
by  deed  inter  vivos,  or  testament.  Eviden- 
tiary fact,  the  execution  of  the  appropriate 
written  instrument:  fact  indicated,  the  ex- 
istence of  transactions  and  scripts  (letters, 
papers  of  instruction,  &c.,)  preparatory  to 
that  event.  E converse;  evidentiary  fact, 
the  existence  of  a transaction  -or  script  of  a 
nature  preparatory  to  such  event : fact  indi- 
cated, the  ultimate  event  itself. 

3.  Entrance  into  a new  condition  in  life : 
c.  g.  marriage.  Evidentiary  fact,  the  cele- 
bration of  the  marriage  ceremony : facts  in- 
dicated, preparatory  transactions  and  scripts  ; 
tete  d tete  conversations;  overtures  to  parents 
or  guardians ; love-letters ; bespeaking  of  the 
ring  and  wedding  clothes;  housekeeping  pre- 
parations ; publication  of  banns,  or  obtain- 
mentof  licence,  &c.  E converse;  evidentiary 
fact,  any  one  or  more  of  these  preparatory 
incidents:  fact  evidenced,  the  performance 
of  the  ceremony. 

4.  Engaging  in  a profit-seeking  occupation : 
engaging  in  a partnership.  The  preparatory 
steps  will  be  infinitely  diversifiable,  accord- 
ing to  the  particular  nature  of  the  occupation 
in  each  case.  To  pursue  the  exemplification 
further,  seems  unnecessary. 

5.  Litigation.  Evidentiary  fact,  the  ulti- 
mate decision:  or,  in  cases  requiring  active 
execution,  the  extra-judicial  transactions  de- 


signated in  each  particular  instance  by  that 
word:  facts  indicated,  the  several  prepara- 
tory transactions  and  scripts  of  procedure, 
according  to  the  nature  of  the  case.  E con- 
verse; evidentiary  fact,  the  existence  of  any 
such  preparatory  transaction  or  script : fact 
evidenced,  ultimate  decision  of  the  cause,  in 
favour  of  the  demandant  or  the  defendant,  ac- 
cording to  the  particular  nature  of  such  cause. 

From  this  general  view  of  the  subject, 
several  observations  may  be  deduced — ob- 
servations, some,  if  not  all,  of  which,  may 
appear  too  obvious  to  be  worth  mentioning : 
but  there  is  no  observation  so  obvious  as  not 
sometimes  to  be  overlooked : — 

1.  In  every  such  natural  series,  facts  pos- 
terior and  prior  are  naturally  evidentiary  of 
each  other. 

2.  The  probative  force  of  posterior  events 
in  regard  to  prior  ones,  is  naturally  much 
stronger  than  that  of  prior  events  with  re- 
gard to  posterior  ones. 

In  all  human  aftairs,  execution  is  better 
evidence  of  design,  than  design  of  execution. 
Why?  Because  human  designs  are  so  often 
frustrated. 

3.  When  the  posterior  event  indicated  by 
a prior  event  did  not  take  place,  it  will  in 
most  instances  happen  that  the  failure  will 
have  been  proved  by  some  notorious  or  easily- 
proved  facts,  by  which,  in  this  case,  the  pro- 
bative force  of  the  prior  event  with  reference 
to  the  posterior  will  have  been  entirely  de- 
stroyed. But  sometimes  it  will  happen,  espe- 
cially in  the  transactions  of  a remote  period, 
that  no  completely  satisfactory  evidence  is 
forthcoming,  either  of  the  failure  of  the  de- 
sign or  of  the  consummation  of  it.  As  far  as 
this  is  the  case,  the  modification  of  circum- 
stantial evidence,  here  called  for  shortness 
priora  posteriorum,  may  beyond  question  have 
its  use. 

A state  of  things  may  be  supposed,  in 
which  the  probative  force  of  this  species  of 
evidence  might  be  estimated,  or  rather  ob- 
served, with  the  utmost  nicety.  This  is  where, 
on  the  one  hand,  the  instances  in  which  the 
design  has  proceeded  to  the  stage  of  consum- 
mation— on  the  other  hand  the  instances  in 
which  the  execution  has  stopped  short  at  any 
of  the  several  preliminary  stages,  have  been 
made  the  subject  of  official  or  other  trust- 
worthy registration. 

The  case  thus  put  is  not  absolutely  out  of 
the  reach  of  practice.  In  different  degrees  it 
h^sbeen  exemplified  in  different  countries  and 
different  courts  in  the  practice  of  judicial  regis- 
tration. It  might  be,  and  generally  speaking 
ought  to  be,  exemplified  in  the  most  perfect 
degree  in  the  practice  of  all  such  courts. 

When  the  ends  of  justice  are  taken  for  the 
ends  of  judicature,  a system  of  forensic  book- 
keeping will  be  employed,  by  which  it  will 
appear  in  what  degree  fulfilment  is  given  to 
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those  salutary  ends.  It  will  be  apparent,  in 
each  individual  cause,  at  what  price,  in  the 
shape  of  expense,  vexation,  and  delay,  justice 
(or  what  is  given  for  justice)  is  purchased: 
and  likewise  what  proportion  of  that  price  is 
the  result  of  natural  and  unavoidable — what 
of  factitious,  and  therefore  avoidable,  causes. 
In  that  state  of  judicial  book-keeping,  the 
mode  and  period  of  termination  will  in  each 
cause  appear  of  course. 

Under  such  a system  of  book-keeping,  the 
termination  of  each  cause  being  manifested 
by  direct  evidence,  there  will  not  (it  may  be 
said)  be  any  demand  for  any  such  circumstan- 
tial evidence  as  is  here  in  view.  The  facts  of 
all  stages  being  on  record,  posterior  ones  as 
well  as  prior  ones,  there  will  be  no  use  in  any 
such  operation  as  that  of  inferring  the  exist- 
ence of  either  from  that  of  the  other.  But, 
in  regard  to  any  given  individual  cause,  sup- 
pose the  memorials  of  a posterior  transaction 
or  script  to  be  unforthcoming  — destroyed, 
obliterated,  lost,  or  inaccessible.  In  this 
case,  any  prior  article  of  the  same  series  may 
afford  inferences,  and  have  its  use. 

In  another  way,  a rational  system  of  judi- 
cial book-keeping  might  have  a much  more 
extensive  use,  and  still  in  the  character  of  a 
source  of  this  modification,  of  circumstantial 
evidence.  The  application  given  to  such  a 
register  might  not  only  be  prospective  but 
retrospective.  The  negligence  of  preceding 
legislators  might  in  some  measure  be  repaired 
by  the  diligence  of  succeeding  ones.  Two 
equal  spaces  of  time  are  taken  — say  of  ten 
years  each : the  posterior,  a period  of  perfect 
registration,  as  above ; the  prior,  a period 
when  registration  was  more  or  less  imper- 
fect, or  altogether  deficient.  In  the  period  of 
imperfect  registration,  a certain  cause,  it  is 
known,  proceeded  to  a certain  stage : what 
is  the  probability  of  its  having  arrived  at  the 
ultimate  stage  ? and,  in  that  case,  of  its  having 
terminated  in  favour  of  the  demandant  rather 
than  of  the  defendant  ? Turn  to  the  accounts 
of  the  period  of  good  book-keeping,  the  pro- 
bability of  the  two  events  will  be  respec- 
tively found  in  numbers. 

CHAPTER  XV. 

ON  THE  PROBATIVE  FORCE  OF  CIRCOMSTAN- 
TIAL  EVIDENCE. 

§ 1 . What  ought  to  be  done,  and  what  avoided, 
in  estimating  the  probative  force  of  circum- 
stantial evidence? 

On  this  as  on  every  other  part  of  the  field  of 
evidence,  rules  capable  of  rendering  right  de- 
cisions secure,  are  what  the  nature  of  things 
denies.  To  the  establishment  of  rules  by 
which  misdecision  is  rendered  more  probable 
than  it  would  otherwise  be,  the  nature  of  man 
is  prone.  ^ To  put  the  legislator  and  the  judge 
upon  their  guard  against  such  rashness,  is  all 


that  the  industry  of  the  free  inquirer  can  do 
in  favour  of  the  ends  of  justice. 

Probative  force  of  the  evidentiary  fact  in 
question,  in  relation  to  the  principal  fact  in 
question,  — and  closeness  of  conne.xion  be- 
tween such  evidentiary  fact  and  such  principal 
fact, — are  interconvertible  expressions. 

Probative  force,  and  closeness  of  connexion 
as  between  fact  and  fact,  having  no  more  than 
an  apparent  and  relative  existence  (relative, 
viz.  relation  being  had  to  him  by  whom  the 
facts  are  contemplated  in  this  view;)  nothing 
more  can  be  truly  indicated  by  them  than 
strength  of  persuasion  on  his  part — strength 
of  persuasion,  applied  to  evidence  of  the  de- 
scription in  question, — viz.  to  circumstantial 
evidence. 

On  each  individual  occasion,  the  degree  of 
strength  at  w’hich  the  persuasion  stands  would 
be  capable  of  being  expressed  by  numbers,  in 
the  same  way  as  degrees  of  probability  are 
expressed  by  mathematicians,  viz.  by  the  ratio 
of  one  number  to  another.  But  the  natu 
of  the  case  admits  not  of  any  such  precisioi. 
as  that  which  would  be  given  by  employing 
different  ratios  (i.  e.  different  pairs  of  num- 
bers) as  expressive  of  so  many  uniform  de- 
grees of  probative  force,  belonging  one  of 
them  to  one  sort  of  circumstantial  evidence, 
another  to  another.* 

Of  an  evidentiary  fact  of  the  same  de- 
scription, described  in  and  by  any  combination 
whatsoever  of  general  words,  the  probative 
force  will  be  found  different  in  different  indi- 
vidual cases.  It  may  be  in  any  degree  slight; 
and  it  may  be  strong  in  almost  any  degree 
short  of  conclusive. 

The  use  of  infirmative  suppositions  is  to 
afford  a test  of  conclusiveness,  and,  in  some 
sort,  of  probative  force. 

To  judge  whether,  with  relation  to  a given 
principal  fact,  a given  evidentiary  fact  be  con- 
clusive or  no,  look  out  on  all  sides  for  all  such 
infirmative  suppositions  as  can  be  found. 

If,  with  relation  to  a given  fact  proposed 
in  the  character  of  a principal  fact,  another 
fact  given  in  the  character  of  an  evidentiary 
fact  appear  to  you  as  operating  in  that  cha- 
racter— operating  in  any  degree,  howsoever 
slight,  — look  round  to  see  if  no  supposition 
operating  upon  its  probative  force  in  the  cha- 
racter of  an  infirmative  supposition  be  to  be 
found  — no  fact  which  in  its  nature  is  not 
impossible,  and  with  which  (supposing  it,  on 
the  occasion  in  question,  realized)  the  exist- 
ence of  the  principal  fact  in  question  would 
be  incompatible  ; or  in  virtue  of  which  the 
existence  of  the  principal  fact  would  be  seen 
to  be  less  probable.  If  any  such  infirmative 

*.  fo'T  a practical  purpose,  such  as  that  of 
judicial  decision,  the  nature  of  the  case  seems  to 
afford  a particular  mode  of  expression,  an  ac- 
count of  which  has  been  already  seen  in  a chapter 
in  the  introductory  part  of  the  work.  (See  Vol. 
VI.  p.  225.) 
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supposition  be  found,  the  probative  force  of 
the  evidentiary  fact  is  not  so  great  as  to  be 
conclusive. 

But  if,  after  your  utmost  endeavours,  you 
find  yourself  unable  to  discern  any  such  intir- 
mative  supposition, — then,  in  your  own  par- 
ticular instance  (relation  had  to  the  state  of 
your  own  persuasion,)  the  probative  force 
may  be  conclusive. 

Supposing  one  evidentiary  fact,  and  only 
one  inlirmative  supposition  applying  to  it : 
then,  to  estimate  (i.  e.  express  in  numbers) 
the  quantity  of  probative  force  remaining  to 
the  evidentiary  fact, — deduct  from  the  ratio 
expressive  of  practical  certainty,  the  ratio 
expressive  of  the  probability  of  the  fact  the 
existence  of  which  is  by  the  infirmative  sup- 
position supposed  : the  remainder  will  be  the 
nett  probative  force. 

To  one  and  the  same  evidentiary  fact, 
suppose  a number  of  different  infirmative 
suppositions  applicable ; and,  of  each  of  the 
several  supposed  facts,  suppose  the  probabi- 
lity the  same  ; the  sum  of  their  infirmative 
forces  will  be  as  their  number. 

In  an  evidentiary  chain  composed  of  a num- 
ber of  links,'  of  which  the  first  is  a fact  proved 
by  direct  evidence,  the  last  the  principal  fact 
in  question,  and  between  them  one  supposed 
fact  at  least,  of  which  the  fact  proved  is  re- 
garded as  evidentiary,  and  which  itself  is  re- 
garded as  evidentiary  of  the  principal  fact ; 
the  greater  the  number  of  such  intermediate 
links,  the  less  is  the  probative  force  of  the 
evidentiary  fact  proved,  with  relation  to  the 
principal  fact.  Why  ? Because,  of  the  se- 
veral facts  thus  evidentiary  one  of  another 
in  a chain,  each  is  liable  to  have  its  infirrna- 
tive  counter-probabilities,  by  the  disprobative 
force  of  each  of  which,  as  above,  its  nett  pro- 
bative force  is  liable  to  be  diminished. 

Accordingly,  on  the  occasion  of  each  such 
chain,  let  it  be  your  care  to  see  that  no  in- 
termediate link  or  links,  with  their  respec- 
tively applicable  infirmative  suppositions,  be 
omitted. 

From  the  probative  force  of  each  eviden- 
tiary fact  applying  to  the  same  principal  fact, 
that  of  every  other  will  receive  an  increase. 

But  no  reason  can  be  given  for  concluding 
that  the  sum  of  the  probative  force  of  such 
evidentiary  facts  will  be  uniformly  as  the  num- 
ber of  the  facts  themselves. 

On  looking  over,  for  example,  a table  or 
list  of  evidentiary  facts,  having  for  their  com- 
mon principal  fact  delinquency, — it  will  be 
found  that,  in  more  instances  than  one,  two 
evidentiary  facts,  of  each  of  which  taken  by 
itself  the  probative  force  would  be  scarcely 
worth  regarding,  shall,  when  taken  together, 
be  found  to  operate  with  a very  considerable 
degree  of  probative  force  : so  considerable  as 
to  be,  if  unopposed  by  any  counter-evidence 
on  the  other  side,  conclusive.  Or  if  two, 
Vot.  VII. 
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thus  unopposed,  be  not  sufficient,  three  may  ; 
and  so  on.* 


I * A number  of  facts,  each  of  which  taken  by 
j itself  proves  nothing,  or  next  to  nothing,  but  the 
probative  force  of  which,  when  all  taken  togetlier, 
amounts  to  something  considerable,  constitute 
what  is  called  in  common  language  a chain  of 
circumstantial  evidence. 

In  this  instance,  however,  the  word  chain  is 
used  in  a different  sense  from  that  in  which  it  has 
already  been,  and  will  hereafter  be,  employed  in 
this  work. 

-Where  the  phrase  cham  of  evidence,  or  any 
phrase  of  analogous  import  has  been  made  use  of 
in  the  present  work,  it  lias  always  been  intended 
to  designate  a series  of  facts,  each  of  them  stand, 
ing  in  the  relation  of  an  evidentiary  fact  witli  re- 
spect to  that  which  stands  next  to  it  in  the  series. 
If  A be  evidentiary  of  B,  B of  C,  and  C of  I), 
then  A,  B,  C,  and  D constitute,  in  this  sense  of 
the  word,  a chain  of  evidence. 

Such  combinations  or  series  of  evidentiary  facts 
have  already  been  brought  to  view  under  the 
name  of  concatenated  facts,  — facts  constituting 
a chain  of  evidence;  viz.  combinations  of  psy- 
chological facts  thus  connected  in  a chain.  Other 
chains  of  the  like  nature  will  hereafter  be  neces- 
sarily brought  to  view ; chains  of  oral  evidence 
in  the  form  of  hearsay  evidence;  chains  of  writ- 
ten evidence  in  the  form  of  transcriptural  evi- 
dence. The  more  mouths  a narrative  has  passed 
through,  the  less  trustworthy  it  is  universally  un- 
derstood to  be:  the  more  copies  have  been  taken 
the  one  from  the  other  of  a written  original,  the 
less  trustworthy  the  last  of  them  is  understood 
to  be. 

To  none  of  these  instances  has  the  metaphor, 
the  necessary  metaphor,  of  a chain,  been  applied 
as  yet  in  jurisprudential  language.  Nor  yet  is  the 
figure  of  speech,  or  the  term,  by  any  means  un- 
usual in  jurisprudential  language.  It  is,  on  the 
contrary,  in  every  day’s  use.  But  the  occasion 
on  which,  and  on  which  alone,  it  is  in  use,  is  so 
widely  different,  that  the  practical  consequences 
drawn  from  the  use  of  it  are  directly  opposite. 
On  the  occasions  above  brought  to  view,  the 
greater  the  number  oflinks  there  are  in  the  chain, 
the  weaker  it  is : on  the  occasions  ordinarily  in 
view,  the  greater  the  number  of  links  there  art 
in  it,  the  stronger  it  is. 

On  the  new  occasions  on  which  I have  here 
found.it  necessary  to  employ  the  metaphor,  the 
use  made  of  it  is  more  conformable  than  on  the 
already  customary  occasions,  to  the  nature  of  its 
material  archetype.  Take  an  iron  chain,  the  more 
links  you  add  to  it,  the  weaker  you  will  inakeit, 
not  the  stronger:  and  by  adding  link  to  link,  you 
will  at  last  make  it  break  by  its  own  weight.  If, 
then,  it  be  our  wish  to  avoid  confusion  and  self, 
contradiction,  we  must  by  some  means  or  other 
contrive  to  express  the  distinction  between  tlie 
two  opposite  kinds  of  evidentiary  chains : styling 
the  one,  for  example,  the  self-infirmalire  chain, 
we  may  style  the  other  the  self-corroborative. 

Exemplifications  of  the  self-corroborati  vechain 
of  evidence,  are,  in  a form  more  or  less  distinct, 
in  the  mind  of  almost  every  man,  and  require 
only  to  be  fixed  by  words.  In  the  course  of  lii.s 
progress  to  and  from  the  scene  of  action,  lawful 
or  unlawful,  a man  is  seen  by  different  persons 
at  different  places.  The  respective  testimonies  of 
these  several  persons,  each  of  them  declaring  the 
facts  present  to  his  senses,  constitute  together 
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Of  facts  of  the  psychological  class,  there 
is  110  one  species  of  evidentiary  fact,  the  pro- 
bative force  of  which  can  with  propriety  be 
considered  as  being  in  all  cases  conclusive. 

Why?  Because,  as  hath  already  been  seen, 
there  is  not  one,  the  probative  force  of  which 
is  notliable  tobe  weakened  by  different  classes 
of  facts,  distinguished  on  tliat  consideration 
by  the  appellation  of  infirmative  facts. 

Among  physical  facts,  one  may  be  eviden- 
tiary of  another  with  any  degree  of  probative 
force;  and  accordingly  with  a degree  of  force 
suflicient  to  be  regarded  as  conclusive. 

On  this  head,  see  what,  under  the  head  of 


what  has  been  usually  and  hitherto  exclusively 
understood  by  a chain  of  evidence.  This  is  what 
I call  the  self-corroborative  chain. 

Let  it  be  a question,  for  example,  whether  on 
a particular  day  Titius  went  from  London  to 
Portsmouth;  and  let  it  be  out  of  doubt,  that  on 
that  day  at  six  in  the  morning  he  was  seen  on 
horseback  at  one  of  these  places,  to  wit,  London, 
and  that  by  one  witness  it  is  proved  that  at  six 
o'clock  in  the  afternoon  he  was  seen  at  Ports- 
mouth. It  is  evident,  that,  the  greater  the  num- 
ber of  intermediate  places  I can  prove  him  to 
have  been  at,  at  correspondent  hours, the  stronger 
the  persuasion  I shall  produce  in  the  mind  of  the 
judge  of  the  existence  of  the  principal  fact  in 
question,  viz.  that  of  Titius’s  having  gone  that 
day  i'rom  London  to  Portsmouth.  The  journey 
in  question  will  thus  be  proved  upon  him  by  a 
chain  of  evidence  composed  of  as  many  links  (say 
si.x)  as  between  those  two  places  there  are  stages 
at  which  he  was  seen  by  so  many  different  per. 
sons.  Double  the  number  of  the  stage.s,  and 
thence  of  the  witnesses;  instead  of  six,  call  them 
twelve ; you  double  the  strength  of  the  stream  of 
evidence. 

In  another  case  (instead  of  my  six  witnesses, 
each  of  whom  saw  Titius  at  a different  stage  in 
the  road  between  London  and  Portsmouth,)  my 
evidence  consists  of  the  alleged  testimony  of  six 
alleged  witnesses,  of  whom  the  first  (as  I allege) 
saw  Titius  at  the  time  in  question  at  Portsmouth, 
he  having  said  as  much  to  the  second,  who  said 
as  much  to  the  third,  and  so  on  to  the  sixth,  being 
the  witness  I produce  in  court  to  prove  the  exist- 
ence of  'Pitius  at  Portsmouth  at  that  time.  It  is 
manifest  enough  that  the  testimony  of  each  of 
these  witnesses  loses  more  or  less  of  its  strength 
by  their  being  disposed  in  a chain  thus  consti- 
tuted : and  that  the  chain,  if  it  consisted  of  the 
testimonies  of  twelve  such  witnesses  instead  of 
six,  would,  instead  of  being  twice  as  strong,  be 
twice,  or  perhaps  more  than  twice,  as  weak  as 
before. 

In  coriclusion,  the  distinction  between  the  self- 
infirmative  chain  and  the  self-corroborative  chain 
of  evidence  appears  to  be  this.  In  the  former 
case,  — so  many  witnesses,  so  many  intervening 
mediums  interpwsed  between  the  source  of  evi- 
dence and  the  faculties  of  the  judge:  and,  the  fact 
so  evidenced  being  but  one  and  the  same  fact 
and  the  source  from  whence  the  evidence  issues 
being  but  one  source,  the  testimonies  of  all  these 
witnesses  put  together  compose  but  one  article  of 
evidence. 

On  the  contrary,  in  the  case  of  the  self-corro- 
borative  chain,  so  many  distinct  evidentiary  facts, 
80  many  distinct  sources  of  evidence. 
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physical  incredibility,  is  said  farther  on,  of  the 
three  modifications  of  extraordinary  facts:  viz. 
facts  amounting  to  a violation  of  a law  of  na- 
ture, facts  devious  from  the  course  of  nature 
in  degree,  facts  devious  in  specie.  If,  tbe  ex- 
istence of  fact  A being  supposed,  the  non- 
existence of  fact  B would  be  a violation  of 
any  law  of  nature,  or  devious  in  degree  or 
species  to  such  an  extent  as  to  l>e  incredible, 
the  probative  force  of  fact  A,  in  relation  to 
the  existence  of  fact  B,  may  be  deemed  con- 
clusive. 

Thus,  in  regard  to  quadrupeds,  take  the 
twa  facts,  parturition  and  sexual  conjunction. 
Between  these  two  facts,  parturition  is  the 
indicative  fact  — sexual  conjunction  the  fact 
indicated  by  it;  and,  of  the  former,  the  pro- 
bative force,  in  relation  to  the  existence  of 
the  latter,  may  be  pronounced  conclusive. 

Among  physical  facts,  however,  even  such 
as  are  the  most  completely  conclusive,  the 
conclusiveness  affords  no  sufficient  reason  for 
tbe  establishment  of  unbending  rules,  im- 
posing on  the  judge  the  obligation  of  forming 
the  conclusion  indicated. 

Why?  Because,  in  proportion  as  the  rule 
is  safe,  secure  against  being  productive  of  er- 
roneous decision,  it  is  in  the  same  proportion 
useless.  Safe,  it  is  not  effective;  effective, 
it  is  not  safe. 

Suppose  a rule  laid  down,  that,  in  every 
cause  in  which  virginity  may  happen  to  come 
in  question,  parturition  shall  be  regarded  as 
a fact  conclusively  disprobative  of  it.  The 
rule  would  be  innocent  enough;  but  where 
would  be  the  use  of  it?  Is  there  any  the  least 
danger,  that,  by  any  judge  or  set  of  judges  by 
whom  parturition  has  been  admitted  to  have 
been  satisfactorily  proved,  the  existence  of 
sexual  intercourse  should  be  disaffirmed? 

If  the  establishment  of  any  one  such  rule 
would  be  proper,  so  would  that  of  as  many 
others  as  could  be  constructed.  But  in  this 
way  a complete  system  of  physical  science 
would  be  to  be  established  by  authority,  and 
engrafted  into  the  system  of  judicial  proce- 
dure': and  limits  to  the  improvement  of  every 
branch  of  physical  science,  and  especially  of 
the  most  important  of  all — the  medical  — 
would  be  fixed  by  law. 

No  rule  ought  to  be  laid  down,  rendering 
the  exhibition  of  this  or  that  evidentiary  fact 
necessary  as  a condition  sine  qua  non  to  a ju- 
dicial decision  affirming  or  assuming  the  ex- 
istence of  any  other  fact  in  the  character  of 
a fact  indicated,  and  requiring  for  the  proof 
of  it  the  proof  of  such  evidentiary  fact. 

Reasons If  the  probative  force  of  the 

other  parts  of  the  evidence  is  not  sufficient  to 
produce  persuasion  on  the  part  of  the  judge, 
persuasion  will  accordingly  not  be  produced; 
and  the  rule  restraining  the  judge  from  acting 
on  the  ground  of  such  persuasion  will  be  un- 
necessary and  useless.  If  the  probative  force 
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of  the  evidence  is  sufficient  to  produce  such 
persuasion,  and  such  persuasion  is  produced 
accordingly,  although  the  proof  of  the  evi- 
dentiary fact  in  question  be  wanting,  — the 
restrictive  rule  is  improper,  prejudicial  to  the 
interests  of  truth  and  justice. 

In  the  history  of  law,  be  the  country  what 
it  may,  — the  further  we  go  back,  the  more 
numerous  the  instances  we  may  expect  to  find 
of  convictions  and  executions  on  insufficient 
evidence:  but,  for  the  opposite  reason,  the 
longer  we  go  on  in  the  track  of  civilization, 
the  more  rare  we  may  expect  to  find  the  in- 
stances of  such  errors  in  judicature  as  have 
the  weakness  of  the  mental  faculties  for  their 
cause.  It  is  in  the  strength  which,  by  the 
continually-increasing  stock  of  information, 
may  be  given  to  the  mental  faculties  of  judges 
by  apposite  instructions  drawn  from  correct 
and  comprehensive  views  of  the  subject,  that 
the  true  preservative  against  such  errors  is  to 
be  looked  for;  not  in  the  restrictive  operation 
of  unbending  rules  of  evidence. 

If  there  be  any  cases  in  which  any  such  un- 
bending rules  promise  upon  the  whole  to  be 
beneficial  to  the  interests  of  truth  and  justice, 
the  two  following  seem  to  be  of  the  number: 

1.  Where,  — the  mischief  of  the  decision, 
if  erroneous,  being  in  a certain  respect  irre- 
parable, and  (by  reason  of  the  distance  of  the 
tribunal  from  the  seat  of  government  or  other- 
wise) the  confidence  reposed  in  it  by  the  le- 
gislator inferior  to  that  which  is  reposed  by 
him  in  some  other  and  higher  tribunal, — cases 
are  accordingly  marked  out,  in  which,  on  the 
ground  of  evidence  of  such  or  such  a descrip- 
tion, or  without  the  concurrence  of  evidence 
of  such  or  such  a description,  a decision  pro- 
ductive of  such  irreparable  consequences  shall 
not  be  pronounced,  or  shall  not  be  executed. 

It  is  upon  this  same  principle,  that,  in  the 
Austrian  code,  certain  offences  are  marked 
out,  such  as  magic  and  w'itchcraft,  in  rela- 
tion to  which  the  inferior  tribunals  of  distant 
provinces  are  forbidden  to  proceed  upon  any 
evidence. 

2.  The  other  case  comprehends  in  its  whole 
extent  the  range  of  capital  punishment  — the 
only  species  of  punishment  which  is  absolutely 
and  totally  irreparable.  But,  of  the  consider- 
ation of  this  irreparability,  w'hat  is  the  true 
result?  The  impropriety  of  this  mode  of  pu- 
nishment : not  the  propriety  of  those  unbend- 
ing rules. 

In  the  instance  in  question,  it  was  the  con- 
sideration of  the  nature  of  the  punishment — 
of  the  property  thus  belonging  to  it  — that 
called  into  action  the  humane  temerity  of  the 
judge.  In  every  system  of  law  into  which 
this  irreparable  mode  of  punishment  has  been 
admitted — but  most  of  all  in  the  English 
system,  in  which  the  fondness  shown  to  it 
is  so  great,  and  so  continually  upon  the  in- 
crease— the  system  of  procedure  in  general. 
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and  of  the  law  of  evidence  in  particular,  teems 
with  rules  and  practices  tending  to  the  encou- 
ragement of  criminality  in  every  shape,  and 
most  of  all.in  such  as  are  most  mischievous. 
Capital  punishment  has  thus  been  all  along 
operating,  and  will  continue  to  operate  with 
continually  increasing  force,  as  a slow  poison 
upon  the  whole  system  of  procedure,  including 
that  of  evidence.  Thus  it  is  that  the  work  of 
real  inhumanity  and  of  false  humanity,  of  folly 
under  that  specious  name,  go  on  together: 
and,  while  substantive  law,  with  its  favourite 
and  unwearied  instrument,  capital  punish- 
ment,* is  straining  every  nerve  to  tighten  the 
bands  of  society,  — adjective  law,  with  its 
prejudices  and  inconsistencies,  is  as  pertina- 
ciously employed  in  loosening  them. 

From  the  above  theoretical  propositions, 
the  following  practical  instructions  of  a mo- 
nitory nature  seem  deducible:  — 

I.  Warnings  tending  to  prevent  under- 
valuation : 

1.  Reject  no  article  of  circumstantial  evi- 
dence on  the  score  of  weakness. 

2.  Much  less  on  the  score  of  its  not  being 
conclusive. 

3.  Hold  not  the  aggregate  mass  insuffi- 
cient, for  the  separate  insufficiency  of  the  ele- 
mentary articles. 

4.  Hold  not  an  aggregate  mass  of  circum- 
stanti.al  evidence  insufficient,  for  the  mere 
want  of  an  article  of  this  or  that  one  descrip- 
tion. 

5.  Hold  not  circumstantial  insufficient,  as 
such,  for  the  mere  vvant  of  direct  evidence: 
viz.  wliere  direct  evidence  is  not  obtainable, 
or  not  without  preponderant  inconvenience  in 
the  shape  of  delay,  vexation,  and  expense. 

6.  Hold  not  direct  evidence  insufficient, 
merely  for  the  want  of  circumstantial. 

II.  Warnings  tending  to  prevent  over-va- 
luation : 

7.  (1.)  Set  down  no  article,  nor  any  ag- 
gregate mass,  of  circumstantial  evidence,  as 
even  provisionally  conclusive  in  all  cases. 

8.  (2.)  Much  less  as  conclusive  against,  or 
(what  comes  to  the  same  thing)  to  the  ex- 
clusion of,  all  counter-evidence. 

9.  (3.)  Content  not  yourself  with  general 
circumstantial  testimony,  when  you  can  have 
special  direct  testimony  from  the  same  source. 

10.  (4.)  Whatever  evidence  (in  particular, 
circumstantial  evidence)  other  than  that  pro- 
duced by  interrogation  of  the  respective  par- 
ties, presents  itself,  — if  the  situation  of  the 
party  be  such  as  to  present  any  probability 
of  his  being  able  to  give  explanation  of  it 
(i.  e.  to  contribute  either  to  give  complete- 
ness or  correctness  to  it,  or  to  the  inferences 
deducible  from  it,)  — fail  not  to  emi)Ioy  in- 
terrogation— judicial  interrogation  applied 
to  the  party — for  the  ex[)lan:ition  of  it. 

• Vide  supro^  Vol.  V'l.  p.  302,  No.  1.1. 
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11.  (.5.)  Reject  not  circumstantial  as  need- 
less, on  account  of  the  abundance  of  direct. 

§ 2.  Errors  of  jurists,  from  neglect  of  the 
above  rules. 

The  warnings  given  above  arc  (it  may  be 
said)  reasonable  enough;  but  are  they  not 
too  obviously  so  to  be  of  any  use? 

Among  the  errors  thus  pointed  at,  not  one 
perhaps  that  has  not  been  embraced  in  prac- 
tice, propagated  by  law-writers,  or  (what  is 
worse)  carried  into  effect  by  legislators  and 
by  judges. 

In  each  part  of  the  field  of  evidence,  after 
what  presents  itself  as  the  path  of  utility  and 
reason  has  been  traced  out,  the  course  taken 
in  the  present  work  is  to  bring  to  view  the 
deviations  made  from  it  by  the  most  distin- 
guished systems  of  established  law,  the  Ro- 
man and  the  English.  Such,  accordingly,  is 
the  course  pursued  on  the  occasion  now  in 
hand:  except  that  — as  exemplifications  of 
such  deviation  cannot  be  found  for  every  one 
of  the  above  monitory  rules  — to  supply  the 
deficiency,  the  view  given  of  the  established 
practice  in  the  two  systems  will  here  be  pre- 
ceded by  a few  examples,  taken  from  the  spe- 
culations of  jurists,  whose  notions  in  regard 
to  the  points  in  question  do  not  appear  as  yet 
tohave  been  on  anyoccasion  explicit  ly  adopted, 
so  as  to  have  given  birth  to  practice.  With 
a view  to  this  particular  subject,  the  order 
given  to  the  monitory  rules  should  also  have 
been  given  to  the  examples:  but,  to  avoid 
confounding  unauthoritati  ve  notions  with  au- 
thoritative practice,  the  particular  principle 
has  been  sacrificed  to  the  general  one. 

1.  An  aggregate  body  of  circumstantial  evi- 
dence treated  as  insufficient,  on  the  ground  of 
the  separate  insufficiency  of  the  elementary 
articles. 

When,  in  a penal  cause,  the  charge  is  sup- 
ported (as  is  commonly  the  case)  by  a number 
of  evidentiary  facts,  with  or  without  direct 
testimony  to  the  principal  fact  in  question, — 
a natural,  and,  on  the  part  of  the  advocate 
for  the  defendant,  a necessary  course,  is,  to 
take  the  body  of  evidence  to  pieces — to  ex- 
amine each  member  of  it,  each  evidentiary 
fact,  separately — and,  from  the  inconclusive- 
ness of  each,  to  infer  the  inconclusiveness  of 
the  whole. 

In  the  case  of  Captain  Donnellan,  on  the 
criminative  side  no  article  whatever  of  direct 
evidence  was  produced,  but  a prodigious  num- 
ber of  criminative  facts — articles  of  circum- 
stantial evidence.  After  he  was  e.xecuted,  a 
book  was  written  to  prove  the  evidence  in- 
sufficient. Each  criminative  fact  was  taken 
separately : how  inconclusive  this ! how  in- 
conclusive that!  and  soon;  each  being  in- 
conclusive of  itself,  the  inference  was,  that 
so  they  were  all  of  them  put  together.  Of  the 
individual  premises,  each  taken  separately. 
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the  truth  was  undeniable;  but  the  collective 
conclusion  did  not  follow. 

Donnellan  practised  distillation : as  a proof 
of  poisoning,  what  did  that  amount  to?  — 
next  to  nothing.  At  that  rate,  all  distillers 
would  be  poisoners.  Not  engaged  in  that  or 
any  other  occupation  with  a view  to  profit, 
nor  yet  occupying  himself  with  chemistry  in 
any  other  shape,  still  he  practised  distillation : 
wliat  did  that  again  amount  to? — some  small 
matter  perhaps,  but  very  little  more.  At  that 
rate,  all  the  Lady  Bountifuls  (a  class  which, 
though  not  quite  so  numerous  as  formerly,  is 
not  yet  quite  extinct)  would  be  poisoners. 

He  distilled  what  there  was  reason  to  think 
was  laurel- water,  — a known  poison,  not 
known  to  be  used  for  any  other  purpose:  the 
proof  strengthens,  though  still  very  far  from 
conclusive. 

Thus  much  as  to  preparations,  though  there 
were  others  in  the  case.  Go  on  next  to  mo- 
tives. The  relation  of  the  defendant  to  the 
deceased  was  suchj  tlflit,  upon  the  death  of 
the  latter,  a large  property  was  to  devolve 
upon  the  former.  Here,  then,  was  tempta- 
tion— a sinister  motive,  to  which  he  stood 
exposed.  What  he  saw,  what  he  could  not 
but  see,  was,  an  advantage  (and  that  to  a 
great  amount)  on  the  point  of  accruing  to 
him  on  the  happening  of  that  event.  In  that 
point  of  view,  he  was  urged  by  a particular 
species  of  motive  (pecuniary  interest)  to  use 
his  endeavours  for  the  bringing  about  of  that 
event.  In  that  point  of  view,  he  stood  ex- 
posed to  the  impulsive  action  of  that  motive. 
Does  it  follow  that  he  yielded  to  the  impulse? 
Here  was  a survivor  who  had  profit  in  ex- 
pectancy upon  the  death  of  the  deceased. 
Does  it  follow  that,  at  the  expense  of  so  hor- 
rible a crime,  he  used  his  endeavour  for  the 
procuring  of  such  death?  At  that  rate,  the 
most  common  of  all  causes  of  death  is  par- 
ricide. 

Ill-humour  has  been  observed  between  man 
and  wife:  the  woman  dies.  Is  this  a proof 
that  she  died  by  murder,  and  that  her  bus- 
band  was  the  murderer?  At  that  rate,  the 
few  couples  excepted  who  might  be  capable 
of  making  title  to  the  flitch  at  Dunmow,  all 
married  men  and  all  married  women  are  mur- 
derers. 

2.  An  aggregate  body  of  evidence  held  in- 
sufficient, for  want  of  a particular  article  of 
circumstantial  evidence. 

In  several  instances  that  have  been  made 
public,  and  in  a number  greater  than  might 
at  first  view  have  been  supposed, — a de- 
fendant has  been  convicted  of  the  murder  of 
a man,  who  has  afterwards  made  his  appear- 
ance in  a living  state. 

In  consideration  of  the  fatal  errors  in  ju- 
dicature thus  brought  to  light,  instances  have 
been  mentioned  in  which  a judge  has  declared 
his  resolution  never  to  concur  in  any  convic- 
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tion  of  murder,  where  the  dead  body  has  not 
been  found.*  But  a resolution  known  to  be 
thus  declared  (at  least  if  corroborated  by  a 
known  instance  in  which  such  resolution  has 
been  acted  upon,)  is  sufficient  to  give  birth 
to  a rule  of  jurisprudential  law. 

The  motive  of  the  determination  was  evi- 
dently a laudable  one:  but  the  q,onsequences 
of  the  determination,  if  converted  into  a rule, 
and  that  without  exception,  and  known  to 
be  so,  would  be  in  the  highest  degree  preju- 
dicial to, justice.  To  secure  to  himself  im- 

punity, a murderer  would  have  no  more  to 
do  but  to  consume  or  decompose  the  body 
by  fire,  by  lime,  or  by  any  other  of  the  well- 
known  chemical  menstrua;  or  to  sink  it  in 
an  unfathomable  part  of  the  sea.  In  any  of 
these  ways  might  the  body  be  effectually  got 
rid  of:  and,  though  it  were  in  the  face  of 
any  number  of  witnesses,  the  rule  being  es- 
tablished without  the  correspondent  excep- 
tions, impunity  would  follow  of  course. 

Nor  yet  would  the  rule  afford  the  security 
it  aims  at,  without  another  condition,  not  ex- 
pressed upon  the  face  of  it.  The  body  found, 
— by  what  evidence  is  it  to  be  proved  to  have 
been  found?  The  judge  before  whom  the  pro- 
secution for  the  homicide  is  to  be  tried, — is 
it  to  his  eyes  that  the  body  is  to  be  produced  ? 
This  is  not  in  any  case  what  is  meant.  What, 
probably  enough,  is  meant,  though  not  ex- 
pressed, is,  that  the  existence  of  the  body  in 

• This  judge  was  Lord  Chief- Justice  Hale, 
who  laid  down  this  dictum,  in  consequence  of 
two  cases;  one  is  mentioned  in  Coke’s  P.  C. 
cap.  104,  and  the  other  happened  in  Hale’s  re- 
membrance, in  Staftbrdshire.  The  Krst  case  is 
thus  stated — “ An  uncle  who  had  the  bringing 
up  of  his  niece,  to  whom  he  was  heir-at-law ; 
and,  while  he  was  correcting  her  for  some  offence, 
she  was  heard  to  say.  Good  uricle,  do  not  kill  me. 
After  which  time  the  child  could  not  be  found, 
whereupon  the  uncle  was  committed  upon  sus- 
picion of  murder,  and  admonished  by  the  jus- 
tices of  assize  to  find  out  the  child  by  the  next 
assizes ; against  which  time  he  could  not  find 
her,  but  brought  another  child  as  like  her  in 

fierson  and  years  as  he  could  find,  and  apparel- 
ed her  like  the  true  child  ; but  on  examination 
she  was  found  not  to  be  the  true  child  : upon 
these  presumptions  he  was  found  guilty,  and 
executed.  But  the  truth  was,  the  child  being 
beaten,  ran  away,  and  was  received  by  a stranger, 
and  afterwards,  when  she  came  of  age  to  have 
her  land,  came  and  demanded  it,  and  was  di- 
rectly proved  to  be  the  true  child.”  The  second 
case  is  as  follows;  “ Where  A was  long  missing, 
and  upon  strong  presumptions  B was  supposed 
to  have  murdered  him,  and  to  have  consumed 
him  to  ashes  in  an  oven,  that  he  should  not  be 
found  ; whereupon  B was  indicted  of  murder, 
and  convicted  and  executed;  and  within  one  year 
after,  A returned,  being  indeed  sent  beyond  sea 
by  B.  against  his  will.”  2 Hale,  290. 

’ Although  it  is  the  general  rule  of  law,  that  the 
body  must  be  found,  it  is  not  acted  upon  without 
qualification.  See  Rex  v.  Hindmarsh,  2 Leach, 
bn.— Ed. 


a dead  state  should  have  been  ascertained  by 
the  testimony  of  some  ocular  witness,  whose 
trustworthiness  is  regarded  as  being  excep- 
tion-proof: for  example,  in  English  law,  the 
coroner  with  his  jury.  For,  if  any  testimony 
at  large  is  to  be  regarded  as  sufficient,  the 
intended  security  is  gone.  “ I saw  the  body 
of  Titiiis  after  he  was  dead  :”  “ I saw  Sem- 
pronius  beat  out  the  brains  of  Titius.”  False- 
hood may  attach  with  as  little  difficulty  upon 
the  one  speech  as  upon  the  other.f 

3.  An  imperfect  body  of  circumstantial  evi- 
dence set  down  as  conclusive,  for  want  of  due 
attention  to  supposable  infirmative  facts. 

Of  the  need  there  may  be  for  these  warn- 
ings, an  exemplification  may  be  seen  in  the 
doctrine  of  Lord  Coke.{  Of  his  division  of 
presumptions  (i.  e.  of  circuvustantial  evidence) 
into  three  degrees,  in  respect  of  force — vio- 
lent, probable,  and  light  or  temerarious  — 
mention  has  been  made  upon  another  occa- 
sion, in  another  place. ||  “ Violenta  presump- 
tio”  (says  he)  “ is  many  times”  (in  many 
instances)  “ plena  probatio”  (full  proof:) 
and  the  instance  he  gives  is  this  : — “ As  if 
one  be  run  thorow  the  bodie  with  a sword  in 
a house,  whereof  he  instantly  dieth,  and  a 
man  is  seen  to  come  out  of  that  house  witli  a 
bloody  sword,  and  no  other  man  was  at  that 
time  in  the  house.”  “ Presumptio  probabilis 
moveth  little,  but  presumptio  levis  sen  te- 
meraria  moveth  not  at  all.” 

To  the  probative  force  of  this  body,  or  ra- 
ther article,  of  circumstantial  evidence,  two 
facts  present  themselves  in  the  character  of 
supposable  infirmative  facts. 

1.  The  deceased  plunged  the  sword  into 
his  own  body,  as  in  the  case  of  suicide : the 

The  evidence  so  anxiously  looked  out  for  by 
this  worthy  judge  was  of  the  sort  which  the  Ro- 
manists have  in  view  by  the  term  corpus  delicti 
— the  body  of  the  offence  — in  so  lar  as  they 
have  anything  determinate  in  view.  The  bodi/ 
of  the  offence ; meaning  the  fact  of  the  offence  : 
evidence  of  the  fact  of  tlie  offence, — evidence  of 
that  sort  by  which  the  fact  of  the  offence  may 
be  indicated,  without  affording  any  indication  of 
the  person  of  the  offender.  In  the  case  of  real 
evidence,  the  indication  thus  afforded  is  frequent- 
ly, though  not  constantly  and  necessarily,  thus 
confined.  In  the  case  of  testimonial  evidence, 
the  most  natural  case  is,  that  the  Let  of  the  of- 
fence and  the  person  of  the  ofiender  should  be 
comprised  in  the  same  narrative.  That  (in  ad- 
dition to  direct  testimonial  evidence)  circum- 
stantial, and  more  particularly  real  evidence,  is 
highly  desirable,  and  ought  accordingly  to  be 
looked  out  for,  especially  in  case  of  homicide, 
is  evident  enough.  But  a rule  requiring  it  as 
indispensably  necessary  in  aU  cases,  would,  be- 
sides  the  unreasonableness  of  it,  be  inconsistent 
with  the  necessary  practice  in  regard  to  a large 
division  of  crimes.  It  is  of  the  nature  of  all 
verbal  offences  — offences  committed  by  mere 
words — not  to  be  productive  of  any  real  evi- 
dence. 

* Co.  liitt.  6,  b.  II  See  Vol.  VI.  p.  -’Jl. 
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accused,  not  being  in  time  to  prevent  him, 
<ire\v  out  the  sword,  and  so  ran  out,  through 
confusion  of  mind,  for  cbirurgical  assistance. 

2.  The  deceased  and  the  accused  both  wore 
swords.  The  deceased,  in  a fit  of  passion, 
attacked  the  accused.  The  accused,  being 
close  to  the  wall,  had  no  retreat,  and  had  just 
time  enough  to  draw  his  sword,  in  the  hope 
of  keeping  off  the  deceased  : the  deceased, 
not  seeing  the  sword  in  time,  ran  upon  it, 
and  so  was  killed; 

Other  suppositions  might  be  started  besides 
these  ; nor  do  these  excul[iative  ones  either 
of  them  seem  in  any  considerable  degree  less 
probable  than  that  criminative  one:  if  so,  the 
probability  of  delinquency,  instead  of  being 
conclusive,  is  but  as  1 to  2. 

Such  is  the  evidence  upon  which  the  father 
of  English  jurisprudence  would  have  pro- 
nounced a man  guilty  without  scruple. 

What  it  is  he  would  have  found  him  guilty 
of,  — -murder  or  manslaughter,  — a capital 
crime,  or  a crime  short  of  capital,  — he  does 
not  say:  murder,  probably  enough;  since 
manslaughter,  being  a sort  of  alleviation,  re- 
quires special  evidence  : murder,  accordingly, 
is  the  verdict  which  the  coroner’s  jury  find 
of  course,  where  no  alleviating  circumstances, 
to  reduce  it  to  manslaughter,  have  presented 
thonselves.* 

§ 3.  Defects  of  established  systems,  from 
neglect  of  the  above  rules. 

1.  General  circumstantial  testimony,  received 
to  the  exclusion  of  special  direct  testimony 
from  the  same  source,  as  also  of  all  counter- 
evidence, is  exemplified  in  the  instance  of 
the  several  sorts  of  actions  or  suits  to  which 
the  evidence  called  wager  of  lawj  applies 

• Here  would  come  in  one  use  of  a table  of 
circumstantial  evidence.  On  the  supposition 
of  criminality,  criminative  circumstances  of  the 
description  in  question,  could  scarcely  fail  to  be 
accompanied  by  a variety  of  other  circumstances 
of  the  same  tendency;  apposite  motive,  apposite 
disposition,  previously-known  enmity,  prepara- 
tions, previous  threats,  confessorial  discourse,  cri- 
minative deportment  (contemporary  or  subse- 
q uen  t; ) all  these  arti  cles  of  psychological  evidence, 
under  all  or  any  of  their  numerous  modifica- 
tions ; not  to  mention  such  further  real  evidence 
as  might  have  been  afforded,  by  a transaction  so 
described. 

One  niode,  and  that  not  a very  unobvious  one, 
of  throwing  light  upon  so  dark  a subject,  would 
have  been  to  subject  the  accused  to  a judicial 
examination.  But  this,  for  any  other  purpose 
than  that  of  judging  whether  to  commit  the  man 
or  let  him  out  to  bail,  an  English  lawyer  (if  not 
then,  at  least  now)  would  start  from  and  be 
shocked  at.  Nemo  tenetur  seipsum  accusare. 
Pronounce  a man  guilty  without  examination? 
Yes;  in  this  consists  English  mercy.  Examine 
him,  to  judge  whether  he  be  guilty  or  not?  — 
No:  the  idea  is  not  to  be  endured. 

+ So  lately  as  the  year  1024,  in  an  action  for 
debt  on  simple  contract,  a defendant  waged  his 
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Restoration  of  a specific  thing  is  claimed  at 
the  defendant’s  hands.  By  whatsoever  body 
of  apposite  evidence,  direct  or  circumstan- 
tial, the' claim  is  supported,  — the  defendant 
is  allowed  to  adduce  the  counter-evidence 
thus  denominated,  and  the  evidence  in  sup- 
port of  the  claim  becomes  inadmissible.  The 
defendant  comes  into  court,  and  denies,  in 
general  terms,  the  fact  (whatever  it  be)  on 
the  ground  of  which  the  obligation  is  sought 
to  be  imposed  upon  hini.  Along  with  him 
comes  a posse  of  other  witnesses : number,  a' 
dozen,  neither  more  nor  less.  They  know 
nothing  about  the  matter ; but,  by  the  opi- 
nion they  have  of  him,  they  are  certain  that 
what  he  says  is  true.  The  evidence  they 
furnish  is  so  much  character  evidence. 

Swearers  of  this  denomination  are  like 
ghosts  and  witches : nowhere  do  they  exist ; 
but  in  many  and  many  a place  they  do  as 
much  mischief  as  if  they  did.  Two  or  three 
sorts  of  actions  are  altogether  laid  asleep  by 
them  ; and  the  effect  of  it  is,  that,  for  no  one 
moveable  thing  that  he  has,  has  an  English- 
man any  remedy  at  law.  Money  is  given  him 
instead  of  it.  The  sum  is  never  equal  in 
value  to  the  injury  sustained  by  the  want  of 
the  thing  sought.  To  keep  the  thing,  at  the 
price  thus  put  upon  it,  is  always  at  the  op- 
tion of  the  wrong-doer. 

In  Roman  law,  general  circumstantial  tes- 
timony accepted  in  lieu  of,  or  in  addition  to, 
special  direct  testimony  from  the  same  source, 
is  exemplified  in  the  cases  where  the  oath  de- 
nominated juramentum  expurgatoriumX  was 
employed.  The  cases  being  penal,  and  the 
evidence  on  the  criminative  side  neither  suf- 
ficient for  conviction  nor  yet  for  torture,  the 
judge  might,  if  he  thought  fit,  call  upon  the 
defendant  to  swear  to  his  non-delinquency  in 
general  terms  : of  a fixed  formulary  for  that 
purpose,  I know  no  instance.  The  description 
of  the  practice  is  obscure  and  vague  enough, 
like  everything  else  in  Roman  law. 

In  these  as  in  all  other  penal  cases,  inter- 
rogation of  the  defendant  himself  was  in  the 
power  of  the  judge  : extraction,  consequently, 
of  a full  body  of  confessorial  evidence,  or  of 
the  denegatory  testimony  given  by  him  in  lieu 
of  it  (testimony,  of  which,  on  the  supposition 
of  delinquency,  more  or  less  must  have  been 
false.) 

Was  this  power  employed  ? This  was  let- 
ting off  a delinquent  upon  bad  and  unsatisfao 
tory  evidence,  when,  upon  better  evidence, 


law,  as  it  was  called,  and  applied  to  the  Court 
of  King’s  Bench  to  determine  what  number  of 
compurgators  he  ought  to  produce.  But  the 
plaintiff  abandoned  the  action,  and  there  the 
matter  ended.  King  v.  Williams,  2 B.  & C.  638. 
This  form  of  trial  was  abolished  by  the  3d  and  4th 
Wm.  IV.  c.  42._Ed 

X Heinecc.  ad  Pandect,  lib.  xii.  tit.  ii.  pars 
iii.  p.  292  (edit.  1728.) 
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and  (in  case  of  confession)  the  very  best  of 
all,  he  had  been  either  shown  to  be  not  guilty, 
OP  shown  to  be  guilty.  This  is  recurring  to 
inferior  evidence,  after  receiving  superior  evi- 
dence from  the  same  source.  It  is  like  Har- 
pngon  in  the  play  :*  Rends  moi,  sanste  fouiUer, 
ce  que  iu  m'as  vole : the  search  had  already 
been  made,  and  produced  nothing.  / 

Has  the  power  remained  unemployed  ? 
This  is  employing  the  inferior  to  the  exclu- 
sion of  the  superior  evidence.  It  is  as  if  the 
master,  persuaded  of  the  guilt  of  his  innocent 
servant,  had  contented  himself  with  saying 
to  him — “ Tell  me  whether  you  are  guilty  or 
no  forbearing  purposely  to  make  search. 

Juramentum  suppletorium.  — This  was  an 
oath  in  certain  non-penal  cases.  It  possessed, 
in  common  with  the  juramentum  expurgato- 
rium,  the  feature  which  renders  it  applicable 
to  this  purpose.  In  different  nations,  on  dif- 
ferent occasions,  it  appears  to  have  been  em- 
ployed in  the  character  of  an  evidentiary  fact ; 
right  of  some  sort  or  other  being  the  fact  in- 
dicated— right  to  some  service,  such  as  that 
very  extensive  sort  of  service  which  consists 
in  the  transfer  of  money  or  money’s  worth  to 
the  possessor  of  the  right  — right  to  an  ex- 
emption from  an  obligation  of  that  or  some 
other  nature,  sought  to  be  imposed  on  him. 

The  error  applicable  to  the  present  pur- 
pose consists  in  the  acceptance  of  a vague 
assertion,  in  addition  to,  or  to  the  exclusion 
of,  a specific  statement ; of  an  article  of  weak 
circumstantial  evidence,  in  addition  to,  or  in 
exclusion  of,  a body  of  direct  evidence  from 
the  same  source. f 

2.  Evidentiary  facts  excluded  altogether, 
under  the  idea  of  their  being  weak  ; and  even 
under  that  of  their  not  being  conclusive. 

In  the  case  of  this,  as  of  every  other  spe- 
cies of  evidence,  the  production  of  it  should 
neither  be  compelled  nor  admitted,  when  by 
such  compulsion  or  admission  more  evil  will 
be  produced  in  respect  of  the  collateral  ends 
of  justice  (viz.  avoidance  of  delay,  ve.xation, 
and  expense,)  than  by  the  exclusion  of  it,  in 
respect  of  the  direct  end  of  justice,  viz.  by 
danger  of  indecision. 

Except  on  this  ground,  however,  there  is 
no  evidence,  presented  in  the  character  of  cir- 
cumstantial evidence,  the  production  of  which 
ought  not  to  be,  not  only  permitted,  but  com- 
pelled. In  particular,  no  such  evidence  ought 
to  be  excluded  on  the  ground  of  deficiency  in 
point  of  probative  force. 

Why  should  any  be  excluded  ? Operative, 
it  is  useful ; inoperative,  it  is  innocent. 

• Moliere’s  Avare. 

+ In  addition  to  this  error,  comes  that  of  for- 
bearing to  give  justice  the  benefit  of  cross-exa- 
mination, together  with  the  other  securities  for 
trustworthiness  that  stand  in  connexion  with  that 
essential  practice.  But  this  latter  is  an  error  that 
belongs  not  to  the  present  head.  See  Book  II. 
Securilies. 


The  rashness  with  which,  on  different 
pretences,  exclusions — peremptory  and  in- 
exorable exclusions  — have  been  put  upon 
evidences  of  different  descriptions  by  men  of 
law,  will  be  matter  of  ample  observation  in 
another  place.  J The  ground  which  forms  the 
subject  of  the  presejit  book  is  that  on  which 
this  rashness  has  displayed  itself  with  least 
violence. 

From  oral  evidence, — circumstantial  evi- 
dence orally  delivered,  — it  seems  to  have 
abstained  altogether : in  the  permanent  tex- 
ture of  written  evidence,  it  has  found  (as  it 
were)  solid  ground  to  fasten  upon. 

In  the  shape  of  parole  evidence,  — be  the 
evidence,  when  of  this  description,  ever  so 
slight  — be  the  inference  it  affords  ever  so 
short  of  being  conclusive, — there  is  no  ob- 
jection to  the  reception  of  it.  In  this  shape, 
imagination  cannot  frame  a circumstance  more 
trifling,  more  inconclusive,  than  many  are 
w'hich  have  been  admitted  to  be  produced 
in  evidence,  and  continue  to  be  admitted  in 
every  day’s  practice. 

Admitted?  Yes;  and  with  great  and  just 
effect.  Why  ? Because  (not  to  speak  of 
greater  numbers)  even  two  articles  of  cir- 
cumstajitial  evidence  — though  each  taken  by 
itself  w'eigh  but  as  a feather, — join  them  to- 
gether, you  will  find  them  pressing  on  the 
delinquent  w'ith  the  weight  of  a millstone. 

Give  to  the  evidence  in  question  the  form 
of  a written  document,  the  treatment  it  meets 
with  is  reversed.  An  inexorable  bar  is  now 
opposed  to  it.  Presented  by  the  mouth  of  a 
witness,  be  its  valueever  so  small,  it  isallowed 
to  pass  for  whatever  it  is  worth  : presented 
in  writing,  if  it  fall  short  of  being  conclusive, 
it  is  not  allowed  to  go  for  anything. 

So  it  be  exhibited  vivd  voce,  no  matter 
how  remote  and  inconclusive  the  evidentiary 
fact  reported  by  the  circumstantial  evidence. 
When  received,  the  impression  made  by  it 
may  be  slight,  or  amount  to  nothing ; but  the 
lightness  of  it,  how  extreme  soever,  is  never 
made  into  a ground  for  the  exclusion  of  it. 
It  is  only  when  consigned  to  writing  that  it 
is  scrutinized  before  admission,  and,  if  not 
looked  upon  as  weighty  enough  to  be  con- 
clusive, is  thrown  out  as  worthless.  Rash 
exclusion  on  one  side,  or  equally  rash  exclu- 
sion on  the  other : rash  exclusion  of  the  lot 
of  evideitce  in  question,  or  rash  exclusion  of 
every  other  evidence  tliat  might  have  been 
opposed  to  it : such  is  the  only  alternative. 

A record  (says  the  immortal  Gilbert,  the 
father  of  the  law  of  evidence,)  a record  is  a 
diagram  whereby  right  is  demonstrated. ||  To 


J See  Book  IX.  Exclusion. 

II  The  following  is  the  whole  of  the  quaint 
passage  partially  quoted  in  the  text — Ed. 

“And  first  of  records  : those  are  the  memo- 
rials of  the  legislature,  and  of  the  King’.s  (-ourts 
of  justice ; and  arc  authentic  beyond  all  man- 
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appear,  and  not  to  command  assent,  is  be- 
neath its  dignity:  where  demonstration  en- 
ters, doubt  finds  no  room  to  stand  upon. 

Numerous  are  the  instances  in  which  the 
admissibility  of  matters  ot  record,  in  proof  of 
file  existence  of  other  matters  of  record,  has 
been  disputed  ; and  in  some  it  has  been  dis- 
puted with  success:  with  relation  to  the  fact 
supposed  to  be  indicated,  the  existence  of  the 
document  in  fjuestion  has  been  pronounced  no 
evidence;  or  (what  comes  to  the  same  thing) 
the  court  h.as  in  that  character  declared  it  in- 
admissible-refused to  pay  regard  to  it. 

That  the  ultimate  decision  which  has  taken 
place  in  consequence  of  this  rejection,  has 
been  contrary  to  truth  and  justice,  is  more 
tlian,  in  all  or  any  of  these  instances,  I could 
take  upon  me  to  affirm:  an  opinion  to  that 
effect,  well  or  ill  grounded,  would  be  of  no  use. 
materials  for  forming  it  are  not  forthcoming. 
Possibly,  in  each  one  of  these  instances,  had 
the  document  been  received  in  evidence,  and 
its  probative  force  been  taken  into  considera- 
tion, it  would  have  been  found  inconclusive: 
that  is,  the  whole  of  the  evidence  on  that  side 
(whether  the  document  in  question  consti- 
tuted the  whole  or  only  a part  of  it)  would 
have  been  considered  in  that  light. 

Nor  yet  wall  I take  upon  me  to  say  (for 
perhaps  it  may  not  be  to  be  known,  and,  if 
it  were,  the  result  of  the  inquiry  would  not 
be  worth  the  trouble)  whether,  in  the  several 
instances  in  question,  the  case  was,  that  the 
evidence  w'as  rejected  without  consideration 
of  the  tenor  of  it.  Excluded  or  no  in  fact, 
and  in  that  individual  cause,  it  appears  at  any 
rate  in  the  character  of  a species  of  excluded 
evidence,  in  the  books  of  law.*  Accordingly, 

ner  of  contradiction ; they  are  (if  a ma:i  may  be 
permitted  a .simile  from  another  .science)  the  pro- 
per diagrams  for  the  demonstration  of  right:  and 
they  do  constantly  preserve  the  memory  of  the 
matter,  that  it  is  ever  permanent  and  obvious  to 
the  view,  and  to  be  seen  at  any  time  in  all  the 
certainty  of  demonstration : inasmuch  as  the  re- 
cord, as  is  observed  elsewhere,  can  never  be 
proved  per  notiara;  for  demonstration  is  only 
appealing  to  a man’s  own  conceptions ; which  can 
never  be  done  with  more  conviction  than  where 
you  draw  the  consequence  from  what  is  already 
a concessum:  and  consequently  there  can  be  no 
greater  demonstration  in  a court  of  justice,  than 
to  appeal  to  its  own  transactions.  — Gilbert’s 
Eviti.  p.  7. 

• The  authorities  do  not  go  the  length  of 
showing  that  records  are  excluded  as  matter  of 
evidence  in  any  case,  but  only  that  they  are  not 
to  be  taken  as  conclusive  of  the  truth  of  all  the 
allegations  contained  in  them,  — as  for  instance, 
with  relation  to  matters  which  were  neither  ma- 
terial nor  traversable  upon  the  issue.  Co.  Lit. 
362,  b.  In  criminal  cases,  if  the  jury  give  a ge- 
neral verdict  where  the  felony  is  proved  at  an- 
other day  than  that  laid  in  the  indictment,  then 
the  party  may  falsify.  But  if  the  time  when  the 
fact  was  committed  is  found  by  the  jury,  all  par- 
ties are  concluded.  Gilb.  Ev.  870 Ed. 


in  due  form  of  legal  architecture,  a species  of 
case  is  built  upon  the  ground  of  it : and  there- 
upon, as  usual,  in  each  succeeding  cause  in 
which  the  same  or  a similar  point  presents 
itself,  the  question  is  — not  whether  the  fact 
happened,  but  whether  the  individual  case 
in  hand  belongs  or  does  not  belong  to  that 
species  of  case. 

What  is  the  consequence  ? Though,  in  the 
individual  case  in  hand,  not  a person,  con- 
cerned that  is  not  persuaded  of  the  existence 
of  the  fact  indicated  — the  existence  of  the 
document  which,  supposing  it  to  exist,  would 
be  decisive;  persuaded,  and  that  by  the  other 
document,  the  existence  of  which  is  exhi- 
bited in  the  character  of  the  evidentiary  fact; 
yet  still  the  decision  is  to  be  directly  con- 
trary.— Why?  Because  the  case  is  of  the 
same  species  as  that  in  which,  in  the  former 
instance,  an  evidentiary  document  of  the 
same  or  a similar  species  was  regarded  as  in- 
admissible. 

What,  then,  is  the  practical  conclusion  here 
contended  for?  Itisthis:  viz.  that  every  article 
of  evidence,  the  nature  of  which  is  to  operate 
in  the  character  of  circumstantial  evidence  — 
whether  it  be  presented  in  the  form  of  oral 
or  of  written  evidence,  and  (if  in  the  form 
of  written  evidence)  whether  in  the  form 
of  a judicial  document  or  any  other, — ought 
equally  to  be  admitted:  the  judge  of  fact 
being  left  equally  free,  in  all  these  cases,  to 
form  his  judgment  of  its  probative  force.  That 
accordingly,  in  those  instances  where  (as  in 
England)  the  function  of  the  judge  of  fact  is 
exercised  by  a jury,  the  question  respecting 
the  probative  force  of  the  document  in  ques- 
tion, with  reference  to  the  fact  alleged  to  be 
indicated  by  it,  ought  to  be  suffered  to  be 
submitted  to  them  — in  the  same  manner  as 
the  probative  force  of  any  article  of  circum- 
stantial evidence  exhibited  to  them  through 
the  me'dium  of  oral  testimony. 

Circumstantial  evidence  at  large  (supposing 
no  legal  cause  of  exclusion  opposable  to  the 
testimony  of  the  reporting  witness,)  circum- 
stantial evidence,  as  such,  is  supposed  to  go 
to  a jury,  who,  being  simple  and  unlearned 
persons,  are  left  to  judge  of  it  in  their  own 
way,  without  any  better  light  for  their  gui- 
dance than  the  light  of  common  sense.  But 
it  would  be  beneath  the  dignity  of  the  sages 
of  the  law  to  suffer  themselves  to  be  led  by 
any  such  vulgar  guidance.  When  they  judge, 
it  must  be  by  rule  and  measure  : practice,  not 
reason,  is  their  guide.  To  judge  of  the  pro- 
bative force  of  evidence  is  not  their  practice: 
it  is  an  operation  out  of  the  sphere  of  their 
practice,  and  beneath  it.  The  sort  of  ques- 
tion to  which  they  are  in  use  to  find  answer, 
is,  whether  a piece  of  evidence  shall  be  ad- 
mitted or  excluded.  Between  being  admitted 
and  being  deemed  conclusive  — between  a 
man’s  being  heard,  and  his  exercising  an  ab- 
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polute  command  over  the  decision  — there  is 
in  the  nature  of  things  a medium  obvious 
enough.  But  whatever  there  may  be  in  the 
nature  of  things,  in  their  practice  there  is 
none.  If  admitted  (says  the  lawyer  to  him- 
self) it  is  that  sort  of  evidence  that  must  be 
conclusive  ; for  who  is  there  that  shall  take 
upon  him  to  pronounce  it  otherwise  ? Not 
I : it  is  not  our  province  — it  is  not  our  prac- 
tice, to  weigh  the  force  of  evidence.  Not 
the  jury ; for,  being  a law  document,  it  be- 
longs not  to  them  to  judge  of  it— such  mat- 
ters are  too  high  for  them._  If  I considered 
it  as  conclusive,  — insomuch  that,  were  I to 
take  it  into  consideration,  I should  regard  it 
as  absolutely  demonstrative  of  the  fact  indi- 
cated? Yes.  But  could  I regard  it  in  that 
light  ? No,  I could  not.  What,  then,  is  to 
be  done  with  it  ? Done  wdth  it  ? — why, 
what  else  can  be  done  with  it  than  what  we 
are  so  much  in  the  habit  of  doing  by  evi- 
dence of  all  sorts,  and  for  any  the  slightest 
reason,  or  no  reason? — shut  the  door  against 
it,  and  refuse  to  look  at  it. 

3.  A single  article  of  circumstantial  evi- 
dence set  out  as  being  of  itself  conclusive 
(viz.  of  the  existence  of  the  fact  indicated,) is 
an  incongruity  exemplified  in  the  case  where, 
on  the  score  of  interest  (i.  e.  exposure  to  the 
sinister  and  seductive  action  of  this  or  that 
species  of  motive,)  a man  is  excluded  from 
the  faculty  of  giving  testimony  in  the  cause. 
Titius  has  such  an  interest  in  this  cause, 
that,  supposing  him  to  swear  falsely  to  such 
or  such  a fact,  and  thereby  commit  perjury, 
and  supposing  his  testimony  to  be  believed, 
he  would  be  a gainer  by  such  perjury.  By 
the  impulse  of  that  motive,  he  is  prompted  to 
commit  perjury;  therefore,  if  heard,  he  would 
perjure  himself;  therefore  he  shall  not  be  so 
much  as  heard.  The  exclusion  is  just  as  ra- 
tional as  if  Donnellan  had  been  convicted  of 
the  murder  on  no  other  evidence  than  that 
of  his  being  next  in  remainder  to  the  estate. 
If  this  were  reason  as  well  as  law,  no  wit- 
ness ought  ever  to  be  beard  in  the  character 
of  a witness:  no  man  ought  ever  to  be  out 
of  the  pillory. 

Observe,  that,  though  the  assumption  here 
made  were  always  realized,  it  would  not 
still  be  sufficient  to  warrant  the  exclusion 
grounded  on  it.  For  the  strongest  interest 
which  a witness  ean  have  in  being  guilty  of 
mendacity  is  inconsiderable,  in  comparison 
with  the  interest  by  which  a defendant  under 
examination  in  a capital  case  is  prompted  to 
incur  the  same  guilt:  and  for  this  vein  reason, 
the  evidence  which  a man  in  this  situation 
yields  to  his  own  prejudice  is  of  all  evidence 
the  most  satisfactory.  But  of  this  more  fully 
in  its  proper  place.* 
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§ 4.  Circumstantial  and  direct  evidence  com- 
pared, in  respect  of  probative  force. 

In  respect  of  probative  force,  circumstan- 
tial evidence  has  sometimes  been  put  into 
comparison  with  direct,  both  being  considered 
in  the  lump : and,  on  a survey  thus  superficial, 
the  superiority  has  sometimes  been  attributed 
to  the  one,  sometimes  to  the  other. 

A few  observations,  for  the  purpose  of 
clearing  up  the  subject,  may  perhaps  not  be 
misemployed. 

Possession  of  either  affords,  as  observed 
above,  no  reason  for  neglecting  the  other. 

But  it  may  happen,  that  (especially  in  a 
penal  case  on  the  defendant’s  side)  evidence 
of  one  of  the  two  sorts  may  be  supposed  to  be 
wanting:  or,  in  a cause  of  any  sort,  on  each 
of  the  two  opposite  sides,  evidence  of  the  one 
sort  may  stand  single  or  predominate. 

Taking  circumstantial  in  the  largest  sense, 
so  as  to  include  all  the  several  modifications 
that  have  here  been  referred  to  that  head, — 
it  has  already  been  observed  tliat  in  no  case 
perhaps  was  ever  a mass  of  evidence  formed, 
consisting  of  direct  evidence  alone,  without 
any  admixture  of  circumstantial:  more  espe- 
cially not  in  any  disputed  case ; and  the  ra- 
ther, as  different  portions  of  direct  evidence 
will  operate  in  support  of  each  other,  thus 
acting  each  of  them  in  the  character  of  cir- 
cumstantial: direct  evidence  being  that  which 
affords  not,  or  at  least  requires  not,  any  in- 
ferences; whereas  circumstantial  is  in  a man- 
ner composed  throughout  of  inferences. 

But  circumstantial  evidence  is,  on  the  other 
hand,  presented  oftentimes  without  any  ad- 
mixture of  direct;  and  in  that  pure  state, 
decisions  are  often  grounded  on  it. 

Regarded  in  an  abstract  point  of  view, — 
the  essence  of  the  species  being  considered, 
without  regard  to  the  quantity  naturally 
found  in  a state  of  conjunction,  in  the  several 
individual  cases,  — the  inferiority  of  circum- 
stantial, as  compared  with  direct,  is  out  of 
dispute.  Direct  evidence  requires  no  infer- 
ence: circumstantial  evidence  is  composed  of 
inferences:  and,  as  already  observed,  there  is 
scarce  an  inference  to  which  it  may  not  happen 
to  he  fallacious. 

Strictly  speaking,  in  the  case  of  direct  evi- 
dence (it  is  to  be  observed)  there  is  always 
indeed  an  inference;  but  this  inference  is  in 
every  instance  of  the  same  nature, — from  the 
report  made  by  the  witness,  the  inference  that 
the  facts  contained  in  that  report  are  true. 

Of  circumstantial  evidence,  by  way  of  ar- 
gument iti  proof  of  the  superiority  of  its  pro- 
bative force  over  that  of  direct  evidence,  it 
has  been  said  that  it  cannot  lie.  But  it  is 
only  of  certain  modifications  of  circumstantial 
evidence  that  the  proposition  is  true. 

The  evidence,  and  the  only  evidence,  which 
cannot  lie.  is  that  which,  without  the  intca. 
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ventioii  of  any  luiniaii  (estiinoiiy,  presents  it- 
scll'  directly  to  the  senses  of  the  judge.  In 
this  ease  is  real  evidence;  and  such  involun- 
tary evidence  as  is  exhibited  by  the  deport- 
ment of  a party  or  an  extraneous  witness 
while  undergoing  the  process  of  interroga- 
tion. In  this  same  situation  is  even  lying 
testimony  (false  responsion)  itself,  considered 
in  respect  of  the  inferences  which,  on  the 
supposition  of  its  mendacity',  it  affords — in- 
ferences in  virtue  of  which  its  character  is 
changed  from  that  of  direct  to  that  of  cir- 
cumstantial evidence. 

But  all  evidence,  which,  in  its  way  from 
the  source  of  evidence  to  the  senses  of  the 
judge,  has  passed  through  the  lips  or  the  pen 
of  a human  being,  is  no  less  susceptible  of 
that  pernicious  quality  than  direct  evidence 
is.  And  in  this  situation  are  all  the  remain- 
ing modifications  of  circumstantial  evidence 
(real  evidence  itself  not  excepted,)  when, 
by  liaving  passed  through  the  lips  or  pen  of  a 
deposing  witness,  it  has  sunk  into  the  state 
of  sii/ipostd  real  evidence  reported. 

But  it  is  only  in  so  far  as  it  is  a cause  of 
deception,  and  in  so  far  as  it  acts  with  suc- 
cess in  that  character,  that  lying  is  produc- 
tive of  effects  adverse  to  the  ends  of  justice: 
and  real  evidence,  it  has  been  seen,  is  no  less 
capalfieof  acting  in  this  character  than  direct 
personal  evidence:  real  evidence,  like  written 
evidence,  being,  in  the  hands  of  a forger,  a 
source  no  less  capable  of  producing  decep- 
tion, than,  when  passed  through  a mendacious 
mouth  or  pen,  the  direct  testimony  of  a de- 
posing witness  is. 

Thus  much,  however,  is  true,  viz.  that  it 
is  only  here  and  there  by  accident  that  real 
evidence  is  capable  of  being  faln  icated,  or  by 
alteration  adapted  to  a deceptitious  purpose: 
whereas  there  is  no  case  in  which  it  may  not 
happen  to  a man,  in  the  character  of  a depo- 
nent, to  stain  his  deposition  by  mendacity,  if 
lie  sees  what  to  him  forms  an  adequate  in- 
ducement, and  is  content  to  run  the  risk. 

.The  features  of  advantage  by  which  cir- 
cumstantial evidence  is  in  a more  particular 
manner  fitted  for  rendering  service  to  the 
cause  of  truth  and  justice,  seem  to  be  as 
follows:  - . 

1.  By  including  in  its  composition  a por- 
tion of  circumstantial  evidence,  the  aggregate 
mass  on  either  side  is,  if  mendacious,  the 
more  exposed  to  be  disproved.  Every  false 
allegation  being  liable  to  he  disproved  by  any 
such  notoriously  true  fact  as  it  is  incompa- 
tible with, — the  greater  the  number  of  such 
distinct  false  facts,  the  more  the  aggregate 
mass  of  thpm  is  exposed  to  be  disproved:  for 
it  is  the  property  of  a mass  of  circumstan- 
tial evidence,  in  proportion  to  the  extent  of 
it,  to  bring  a more  and  more  extensive  as- 
semblage of  facts  under  the  cognizance  of 
the  judge. 


2.  Of  that  additional  mass  of  facts,  thus 
apt  to  be  brought  upon  the  carpet  by  circum- 
stantial evidence,  parts  more  or  less  consi- 
derable in  number  will  have  been  brought 
forward  by  so  many  different  deposing  wit- 
nesses. But,  the  greater  the  number  of 
deposing  witnesses,  the  more  seldom  will  it 
happen  that  any  such  concert,  and  that  a 
successful  one,  has  been  produced,  as  is  ne- 
cessary to  give  eflfect  to  a plan  of  mendacious 
testimony,  in  the  execution  of  which,  in  the 
character  of  deposing  witnesses,  divers  indi- 
viduals are  concerned. 

Thus,  suppose  a guilty  defendant’s  reliance 
placed  in  a false  mass  of  alibi  evidence.  The 
greater  the  number  of  mendacious  witnesses, 
who  depose  to  their  having  seen  him  at  the 
time  in  question,  at  a place  at  which  he  really 
was  not  at  that  time  (they  having  been  them- 
selves each  of  them  at  a different  place  at 
that  time,)  the  greater  the  number  of  false 
depositions,  each  of  which  is  exposed  to  be 
disproved  by  true  ones.  And  so  in  case  of 
evidence  to  character. 

3.  When,  for  giving  effect  to  a plan  of  men- 
dacious deception,  direct  testimony  is  of  it- 
self, and  without  any  aid  from  circumstantial 
evidence,  regarded  as  sufficient,  — the  princi- 
pal contriver  sees  before  him  a comparatively 
extensive  circle,  within  which  be  may  expect 
to  find  a mendacious  witness,  or  an  assort- 
ment of  mendacious  witnesses,  sufficient  to 
his  purpose.  But  where,  to  the  success  of 
the  plan,  the  fabrication  or  destruction  of 
an  article  of  circumstantial  evidence  is  ne- 
cessary, the  extent  of  his  field  of  choice  may 
in  this  way  find  itself  obstructed  by  obstacles 
not  to  be  surmounted.* 

One  thing  may,  on  this  occasion,  have  a 
claim  to  notice:  viz.  that,  in  a great  (pro- 
bably the  greater)  number  of  instances,  a 
fact  necessary  to  he  established  in  disfavour 

* Instances  have  occurred,  where, — a forged 
instrument  having  been  employed  in  the  execu- 
tion of  a plan  of  depredation, — the  employment 
of  a paper  with  a wrong  stamp  has  afforded  the 
means  of  detection,  by  bringing  to  bear  against 
the  body  of  authenticating  evidence  a mass  of 
de-authenticating  evidence  not- to  be  resisted. 
On  a species  of  stamped  paper  not  in  use  .(for 
example)  till  the  year  1800,  a deed  was  written, 
purporting  to  have  been  executed  in  the  year 
I709-  The  non-existence  of  any  such  paper  at 
the  time  of  the  date  being  a fact  of  the  utmost 
notoriety  among  the  officers  of  the  stamp-office, 
— the  testimony  of  any  one  of  them,  being  thus 
placed  out  of  the  reach  of  all  effectual  tempta- 
tion to  mendacity,  would  be  sufficient  to  out- 
weigh the  opposite  testimony  of  any  producible 
number  ordinary  witnesses.  [“  In  an  action 
of  improoation  of  a writ,  which  the  Lords  were 
convinced  was  forged,  but  puzzled  for  want  of 
clear  proof,  the  Lord  Binning  took  up  the  writ 
in  his  hand,  and  holding  it  betwixt  him  and  the 
light,  discovered  the  forgery  by  the  stamp  of  the 
paper.”  Forbes’s  Journal  of  the  Session.  Pre- 
face, xxvii. — Ed.~\ 
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of  the  defendant’s  side — a fact  necessary  to  I one  or  other  of  these  heads  may  be  referi  ed 
be  established  on  the  part  of  the  plaintiff — the  psychological  facts,  proof  of  which,  one 
belongs  to  that  class  of  facts  which  is  scarce  or  more  of  them,  is  (in  case  of  most  of  the 
capable  of  being  proved  to  satisfaction  with-  offences  occupying  a high  rank  in  the  scale 
out  the  aid  of  circumstantial  evidence.  of  criminality  or  penality)  regarded,  and  that 

In  this  situation,  for  example,  are  all  those  justly,  as  indispensable, 
facts  of  a psychological  class,  the  proof  of  But  these  are  among  the  facts,  the  exist- 
which,  as  against  the  defendant,  is  neces-  ence  of  which  no  defendant,  who  does  not 
sary  to  his  conviction  ; and  which  cannot  be  regard  his  case  as  rendered  desperate  by  other 
proved  by  direct  evidence  other  than  that  evidence,  will  ever  acknowledge.  Proof, 
testimony  of  his  own — that  confessorial  evi-  therefore,  whatsoever  they  are  susceptible 
deuce  — which  nothing  hut  an  assured  ex-  of,  if  they  receive,  they  must  receive  from 
pectation  of  a sufficient  mass  of  inculpative  extraneous  evidence : and,  until  the  parable 
evidence  from  other  quarters  will  ever  prevail  of  the  man  with  windows  in  his  breast  be 
upon  him  to  give.  Criminative  or  otherwise  realized,  such  extraneous  evidence  cannot  be 
inculpative  consciousness, — inculpative,  cri-  of  any  other  nature  than  that  of  circumstan- 
minative  intentions, — to  which  is  added,  in  tial  evidence,  viz.  under  one  or  other  of  the 
some  cases,  the  existence  and  influence  of  modifications  as  herein  above  brought  to 
this  or  that  particular  sort  of  motive; — to  view.” 

• Extract  from  the  printed  pamphlet  on  Cir-  cessity  be  more  chances  for  error  than  in  positive 
cumstaniial  Evidence,  occasioned  by  Donnel-  evidence.  If  any  number  of  witnesses  should 
Ian’s  case  : swear  they  saw  the  prisoner  draw  a reeking 

“ We  hear  this  observation  everywhere  echo-  sword  from  the  side  of  a dead  man,  we  have  not 
ed  : ‘ Circumstantial  evidence  is  the  best,  for  cir-  the  same  degree  of  certainty  that  he  either  miir- 
cumstances  cannot  lie.’  But  if  we  would  give  dered  or  killed  him,  as  if  the  same  witnesses  had 
ourselves  the  trouble  to  bestow  a little  consi-  sworn  they  had  seen  him  run  it  through  his  body, 
deration  upon  the  subject,  I think  we  shall  be  It  affords  a violent  presumption;  but  still,  it 
convinced  that  circumstantial  evidence  is  not  might  have  been  the  friendly  act  of  an  innocent 
the  best,  and  that  circumstances  can  lie.  There  man,  who  had  accidentally  passed  that  way  after 
are  circumstances  which  cannot  lie,  where  the  the  murder  was  committed ; or  even  if  it  was  the 
conclusion  or  inference  is  necessary  and  una-  prisoner’s  own  sword,  it  might  have  been  snatch- 
voidable  ; but  where  the  conclusion  or  inference  ed  from  his  side,  and  plunged  into  the  body  of 
is  contingent,  circumstances  may  lie ; that  is,  the  deceased  by  some  one  who  had  escaped  ; or 
we  may  draw  an  erroneous  conclusion  from  the  the  deceased  might  have  borrowed  it,  and  have 
given  facts.  The  learned  Matthaeus  clearly  de-  fallen  upon  it  himself.  All  human  testimony 
scribes  this  distinction  : — ‘ Argumentum  porro  }s  nothing  more  than  a high  probability;  and  it 
necessarium  vel  contingens  est : necessarium,  is  true  that  circumstantial  evidence  in  one  case 
cujus  consequentia  tiecessaria  est,  veluti  coi-  may  produce  a higher  degree  of  it,  or  more 
visse  earn  quae  peperit:  contingens,  cujus  con-  nearly  approach  to  certainty,  than  direct  and 
sequentia  probabilis  est,  veluti  ca:dem  fecisse,  positive  evidence  in  another, 
qui  cruentatus  est;  Atalantam  virginem  non  “ That  both  positive  and  circumstantial  evi- 
esse,  quod  cum  adolescentibus  spatietur  sola  dence  may  fail,  will  appear  from  the  following 
per  sylvas.’  In  the  first  case,  one  fact  is  a cases  : the  first  is  in  the  chronicle  of  the  Gentle- 
certain  demonstration  of  the  other;  but  in  the  man’s  Magazine  for  Oct.  1772;  the  other  is  from 
second,  the  circumstances  must  frequently  lie,  the  5th  vol.  of  Causes  Oelebres,  p.  4118,  where 
when  they  charge  with  murder  a person  stained  several  more  such  stories  are  related, 
with  blood,  or  Atalanta,  from  such  companions  “ ‘ Sept.  14,  1772,  came  on,  at  the  sessions  in 
and  conduct,  with  a want  of  chastity.  But  he  the  Old  Bailey,  the  trial  of  one  Male,  a barber’s 

proceeds  to  observe, ‘ Contingentia  verb  quan-  apprentice,  for  robbing  Mrs.  Ryan,  of  Portland 

quam  singula  fidem  non  faciant,  plura  tamen  Street,  on  the  highway,  on  the  17th  of  June  last, 
conjuncta  crimen  manifestare  possunt.  Rem  The  witnesses  swore  positively  to  the  identity 
uno  atque  altero  exemplo  declarabimus.  Oc«  of  the  lad,  and  the  wnole  court  imagined  him 
cisus  est  Kalendis  Maevius : Titius  perempti  guilty.  He  said  nothing  in  his  defence,  but  that 
inimicus  fuit;  eidem  srepius  non  solum  intermi-  he  was  innocent,  and  his  evidences  would  prove 
natus,  sed  et  insidiatus  est.  Cum  deprehende-  it.  His  evidences  were  the  books  of  the  court, 
retur  iisdem  kalendis,  in  loco  caedis,  cruentatus,  to  which  reference  being  made,  it  apjiearcd  that 
cum  gladio  cruento,  ad  mensuram  vulneris  facto,  on  the  day  and  hour  when  the  robi>ery  was  .<■  worn 
toto  vultu  expalluit,  interrogatus  nil  respondit,  to  be  committed,  the  lad  was  on  his  trial  at  tlie 
trepide  fugit.  Hie  singula  quidem  argumenta  bar  where  he  then  stood,  for  another  robbery, 
inhrmiora  sunt,  universa  tamen  caedis  auctorem  in  which  he  was  likewise  unfortunate  enough  to 
Titium  evidenter  designant,  recteque  Duarenus  be  mistaken  for  the  person  who  committed  it; 
duxit,  non  dubitaturum  se  hunc  reum  carnifici  on  which  he  was  honourably  acquitted.’ 
jugulandum  dare.’ — Tit.  15,  c.  6.  Yet  Duare-  “ ‘ Voici  un  autre  fait,  dont  j’ignore  I’cpoque, 
nus  might  have  condemned  and  executed  an  in-  et  qui  m’a  ete  transmis  par  la  tradition.  Avant 
nocent  man.  Every  one  of  these  circumstances  qu’on  eut  rebati  cette  longue  suite  de  maisons 
must  be  proved  by  positive  witnesses,  who  may  qui  bordent  la  place  Saint  Michel  a Paris,  cn 
be  either  wicked  or  mistaken;  but  even  if  they  face  de  la  rue  Sainte  Hyacinthe,  une  marchande 
are  pure  and  correct,  the  conclusion  we  draw  veuve  et  agde  occupoit,  au  meme  endroit,  une 
from  the  facts  disclosed  may  be  erroneous.  So  petite  boutique,  avec  une  arriere-boutiqueou  die 
that  m circumstantial  evidence  there  must  of  ne-  couchoit.  Elle  passoit,  dans  le  quartier,  i>our 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  V. 


CHAPTER  XVI. 

OF  IMPKOB.^,BILITY  AND  IMPOSSIBILITY.* 

§ 1.  Jinprobahililtj  and  imponsibilily  ore  names, 

not  for  any  (jualUies  oj  the  facts  themselves, 

but  for  our  persuasio7i  of  their  non-exist- 
ence. 

Impossibility  and  Improbability  are  words 
tliat  serve  to  bring  to  view  a particular, 
Ibougb  very  extensive,  modification  of  cir- 
cumstantial evidence. 

The  occasion  on  which  they  are  employed, 

the  occasion,  at  least,  on  whicli,  under  the 

present  head,  I shall  consider  them  as  em- 
ployed, — is  this : — on  one  side,  a fact  is 
deposed  to  by  a witness ; on  the  other  side, 
the  truth  of  it  is  denied  — denied,  not  on  the 

avoir  beauroup  d’argent  amassc'.  Un  seul  gar- 
^on  composoit,  depuis  longteins,  tout  son  domes- 
tique.  II  couchoit  a un  quatrieme  etage,  dont 
I’escalier  n’avoit  jx>int  de  communication  avec 
I’habitation  de  sa  maitresse  ; il  e'toitoblip,  POur 
s’y  rendre,  de  sortir  dans  la  rue ; et  lorsqu’il 
s’alloit  coucher,  il  fermoit  la  porte  exterieure  de 
la  boutique,  et  emportoit  la  clef,  dont  il  e'toit 
seul  depositaire.  On  voit  un  matin  la  porte  ou- 
vevte  plutot  qu’k  I’ordinaire,  sans  qu’on  reniar- 
quiit  aucun  mouvement  qui  annon^at  que  la 
marchande  ou  son  garfon  fussent  leves.  Cette 
inaction  donna  de  I’inquie'tude  aux  voisins.  Ce- 
pendant  on  ne  remarque  aucune  fracture  a la 
porte;  mais  on  trouve  un  couteau  ensanglantd, 
jettd  au  milieu  de  la  boutique,  et  la  marchande 
assassinde  dans  son  lit  a coups  de  couteau.  Le 
cadavre  tenoit  dans  une  main  une  poignde  de 
cheveux,  et  dans  I’autre  une  cravate.  Aupres 
du  lit  etoit  un  coflre,  qui  avoit  dtd  force'.  On 
.saisit  le  gar^on  de  boutique : il  se  trouve  que  le 
couteau  Tui  appartient.  La  cravate  que  tenoit 
1:1  marchande  etoit  a lui.  On  compare  ses 
cheveux  avec  ceux  qui  dtoient  dans  I’autre  main, 
ils  se  trouvent  les  mSmes.  Enfin,  la  clef  de  la 
boutique  dtoit  dans  sa  chambre  ; lui  seul  avoit 
pu,  moyennant  cette  clef,  entrer  chez  la  mar- 
chande, sans  fracture.  U’aj)ies  des  indices  ainsi 
cumulds  et  si  concluants,  on  lui  fait  subir  la 
question ; il  avoue,  il  est  rompu.  Peu  de  terns 
apres  on  arrete  un  garfon  marchand  de  vin,  pour 
je  ne  S9ais  quel  autre  debt : il  declare,  par  son 
testament  de  mort,  que  lui  seul  est  coupable  de 
I’assassinat  commis  a la  place  Saint  Michel.  Le 
cabaret  ou  il  servoit  etoit  attenant  k la  demeure 
de  la  marchande  e'gorgee.  Il  dtoit  familierement 
lid  avec  le  gar9on  de  boutique  de  cette  marchande; 
c’dtoit  lui  qui  jmettoit  ordinairement  ses  cheveux 
en  queue;  quand  il  le  peignoit,  il  avoit  soin  de 
ramasser  ceux  que  le  peigne  detachoit,  et  dont  il 
avoit,  peu-a.peu,  fonnd  la  poignee  qui  s’dtoit 
trouvde  dans  les  mains  du  cadavre.  Il  ne  lui 
avoit  pas  dtd  difficile  de  se  procurer  une  des  cra- 
vates  et  le  couteau  du  son  camarade,  et  de  pren- 
dre,  avec  de  la  cire,  I’empreinte  de  la  clef  de  la 
boutique,  pour  en  fabriquer  une  fausse.’ 

“ 1 here  is  a species  of  testimony  which  is 
^lled  tlie  evidentia  rei ; though  this  must  be 
introduced  by  positive  evidence,  yet,  when  pro- 
duced, it  speaks  for  itself,  and  requires  no  ex- 
planation. Of  this  nature  may  be  mentioned 
two  cases,  which  have  happened  within  a few 
years  upon  the  northern  circuit:  in  one  case, 


ground  of  any  specific  cause  of  iintrustwor- 
thiness  on  the  part  of  the  witness,  but  because 
the  fact  is  in  its  own  nature  impossible:  im- 
possible, or  (what  in  practice  comes  to  the 
same  thing)  too  improbable  to  be  believed  on 
the  strength  of  such  testimony  as  is  adduced 
in  proof  of  it. 

What  is  the  nature  and  probative  force  of 
this  modification  of  circumstantial  evidence? 

Is  there  any,  and  what,  criterion,  by  which 
impossible  facts,  or  facts  which  are  to  such  a 
degree  improbable,  as  to  be,  for  practical  pur- 
poses, equivalent  to  impossible  ones,  may  be 
distinguished  from  all  others  ? 

If  any  such  criterion  existed,  its  use  in  ju- 
dicature M'ould  be  great  indeed.  By  the  help 
of  it,  a list  of  such  impossible  and  quasi-irn- 
possible  facts  might  in  that  case  be  made  out — 

a man  was  found  shot  by  a ball,  and  the  wad- 
ding of  the  pistol  .stuck  in  the  wound,  and  was 
found  to  be  part  of  a ballad  called  ‘ Sweet  Poll 
of  Plymouth,’  which  corresponded  with  another 
part  found  in  the  pocket  ot  the  prisoner.  The 
other  also  was  a case  of  murder;  and  in  the 
head  of  the  deceased  there  was  a chip  or  splinter, 
which  exactly  fitted  the  cavity  in  a bludgeon 
from  which  a piece  had  been  lately  broken; 
which  bludgeon  the  prisoner  carried  in  his  hand 
when  he  was  apprehended.  Though  this  ac- 
count of  the  two  pieces  of  the  ballad,  and  two 
pieces  of  the  bludgeon,  must  be  proved  by  po- 
sitive testimony,  yet  the  court  and  jury  are  as 
competent  judges  of  the  fitness  and  correspon- 
dence of  the  parts  as  the  witnesses.  Cui  adsunt 
testimonia  rerum,  quid  opns  est  verbis?  These 
were  certainly  strong  corroborations  of  other  cir- 
cumstances ; but  if  they  had  stood  alone,  they 
would  have  deserved  little, consideration;  for  if 
tlie  ballad  and  the  bludgeon  had  been  thrown 
away  by  the  murderers,  they  were  objects  likely 
to  draw  the  attention  of  an  innocent  man,  who 
would  naturally  have  put  one  in  his  pocket,  and 
have  carried  the  other  in  his  hand.” 

* In  putting  together  the  scattered  papers  from 
which  this  work  was  compiled,  considerable  dif- 
ficulty was  felt  in  assigning  its  proper  place  to 
what  Mr.  Bentham  had  written  on  the  subject  of 
improbability  and  impossibility. 

Had  it  been  in  the  power  of  the  editor  to  select 
that  arrangement  which  appeared  to  him  best 
suited  to  the  nature  of  the  subject,  he  would  have 
placed  so  much  of  the  present  chapter  as  is  merely 
explanatory  of  the  nature  of  improbability  and 
impossibility,  in  the  first  book,  entitled  Theoretic 
Graunds;  and  so  much  of  it  as  relates  to  the  pro- 
bative force  of  improbability  and  impossibility, 
considered  as  articles  of  circumstantial  evidence, 
in  the  present  book.  It  appeared  to  him,  how- 
ever, on  perusing  the  manuscript,  that  the  mode 
in  which  Mr.  Bentham  had  treated  the  subject 
did  not  admit  of  any  such  separation  of  it  into 
two  parts,  as  he  had  at  first  contemplated.  The 
only  question,  therefore,  which  remained,  was, 
whether  to  place  the  chapter  under  the  head  of 
Theoretic  Glrounds,  or  under  that  of  Circum- 
stantial Evidence?  and,  on  consideration,  he  has 
thought  it  better  to  postpone  the  more  general 
and  explanatory  matter  to  the  present  book,  than 
to  separate  this  one  species  of  circumstantial  evi- 
dence from  the  rest. — Editor. 
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made  out  by  the  legislator,  and  put  into  the 
hands  of  the  judge.  To  know  whether  the 
probative  force  of  the  testimony  in  question 
were  or  were  not  destroyed  by  this  modifica- 
tion of  circumstantial  disprobative  evidence, 
the  judge  would  have  nothing  more  to  do 
than  to  look  into  the  list,  and  see  whether 
the  species  of  fact  in  question  were  to  be 
found  in  it. 

Unfortunately,  there  exists  no  such  cri- 
terion— no  possibiliti/  (if  the  word  may  here 
be  employed  without  self-contradiction)  of 
making  up  any  such  list.  Not  only  would 
one  man’s  list  contain  articles  which  another 
man  would  not  admit  into  his ; but  the  same 
article  which  would  be  found  in  one  man’s  list 
of  impossibilities,  would  be  found  in  another 
man’s  list  of  certainties. 

From  a man  who  sets  out  with  this  obser- 
vation, no  such  list,  nor  any  attempt  to  form 
one,  can  of  course  be  expected.  Yet,  on  the 
following  questions,  some  light,  however  faint, 
may  be,  and  will  here  be  endeavoured  to  be, 
reflected.- 

1.  What  it  is  men  mean,  when  they  speak 
of  a fact  as  being  impossible  — intrinsically 
impossible  ? 

2.  To  what  causes  it  is  owing  that  one 
man’s  list  of  impossible  facts  will  be  so  dif- 
ferent from  another’s  ? 

3.  Dilferent  modifications  of  impossibility  : 
different  classes  of  facts  which  men  in  general 
— well-informed  men  in  general,  may  be  ex- 
pected to  concur  in  regarding  as  impossible. 

4.  Among  facts  likely  to  be,  in  general, 
considered  as  impossible,  what  classes  are  of 
a nature  to  be  adduced  in  evidence? 

When,  upon  consideration  given  to  a sup- 
posed matter  of  fact,  a man,  feeling  in  him- 
self a persuasion  of  its  non-existence,  comes 
to  give  expression  to  that  persuasion,  — he 
pronounces  the  matter  of  fact,  according  to 
the  strength  ofsuch  his  persuasion,  either  more 
or  less  improbable,  or  impossible. 

In  and  by  the  form  of  words  thus  employed 
for  giving  expression  to  that  which  is  in  truth 
nothing  more  than  a psychological  matter  of 
fact,  the  scene  of  which  lies  in,  and  is  con- 
fined to,  his  own  breast,  — a sort  of  quality 
is  thus  ascribed  to  the  external  phenomenon, 
or  supposed  phenomenon  ; viz.  the  matter  of 
fact,  or  supposed  matter  of  fact  itself.  Upon 
examination,  this  quality,  it  will  be  seen,  is 
purely  a fictitious  qne,  a mere  figment  of  the 
imagination ; and  neither  improbability  and 
impossibility  on  the  one  hand,  nor  their  op- 
posites, probability  and  certainty,  on  the 
other,  have  any  real  place  in  the  nature  of 
the  things  themselves.* 

• While  the  opposite  and  corresponding  attri- 
butives, probability  and  improbability,  have  thus 

been  applied  to  the  supposed  matter  of  fact, an- 

otherpairof  opposite  and  sim  ilarly  corresponding 
attributives,  viz.  credible  and  incredible^  have 


So  far  as  concerns  probability  and  impro- 
bability, the  fictitiousness  of  this  group  of 


been  applied,  not  only  to  the  fact,  but  to  the  wit- 
nesses — not  only  to  the  supposed  matter  of  fact 
itself,  but  to  the  persons  by  whose  testimony  the 
existence  of  it  has  been  asserted. 

In  the  structure  of  these  two  epithets,  an 
undeniable  impropriety  is  observable.  By  the 
termination  ible  (in  Latin,  ibile  and  ibilis,)  po- 
tentiality  and  its  opposite  are  the  only  qualities 
which,  on  other  occasions,  are  denoted  : on  this 
occasion,  instead  of  that  of  potentiality  and  its 
opposite,  the  import  which  they  are  employed  to 
convey  is  that  of  propriety  or  fitness,  impro- 
priety or  unfitness. 

As  to  potentiality,  or  say  capacity,  — no  ima- 
ginable matter  of  fact,  how  unfit  soever  to  be 
credited,  but  what  is  credible — no  matter  of  fact 
that  is  incredible.  No  supposed  matter  of  fact 
niore  unfit  to  be  credited  than  many  a one  which 
is  actually,  and  by  immense  multitudes,  firmly 
credited:  and,  as  to  witnesses,  there  never  has 
been,  nor  ever  can  be,  any  one,  not  in  a state  of 
absolute  insanity,  who  has  not  been  not  only  cre- 
dited, but  properly  and  fully  credited. 

In  connexion  with,  but  rather  in  opposition 
to  than  in  conjunction  with,  credibility  and  in- 
credibility,— lawyers,  in  speaking  of  a proposed 
witness,  employ  the  attributives  competency  and 
incompetency,  speaking  of  the  witness  as  being 
competent  or  incompetent.  Of  tliese  words  the 
use  is,  to  form  a sort  of  di.sguise  for  the  question, 
whether  the  person  produced  in  the  character  of 
a witness  shall  be  admitted  as  such,  or  excluded: 
for  the  same  individual,  of  whom  they  will  not 
say  that  in  that  character  he  is  incredible,  shall 
be  excluded  by  them  under  the  notion  of  his 
being  incompetent.  By  the  ambiguity  in  which 
they  either  found  the  epithets  competent  and  in- 
competent involved,  or  contrived  to  involve  them, 
these  epithets  becatne  not  ill  fitted  for  their  por- 
oses. Incompetent,  on  every  given  occasion,  was 

y each  man  deemed  synonymous  to  incredible, 
or  to  inadmissible,  accordingto  the  purpose  whicli 
he  had  to  serve.  If  to  inadmissible,  it  was  on  this 
ground,  viz.  that,  being  by  the  supposition  unfit 
to  be  believed,  and  in  tliat  sense  incredible,  it 
would  by  consequence  Ije  useless  and  dangerous 
to  give  him  admittance,  since  in  that  case  it  might 
happen  to  him  to  be,  in  the  other  sense,  so  far 
from  being  incredible  as  to  be  actually  credited. 

All  this  while,  in  the  words  irushcorlhy  -dml 
untrustworthy,  the  language  possessed  a pair  of 
appellatives,  by  which  (if  employed  instead  of  the 
words  credible  and  incredible  on  the  one  hand, 
competent  and  incompetent  on  the  other)  the 
purposes  of  common  sense  and  common  honesty 
would  have  been  fully  answered. 

In  trustworthiness  and  untrustworthiness,  there 
is  no  such  impropriety  as  that  which,  in  tne  in- 
stance of  credibility  and  incredibility,  hasjustbeen 
brought  to  view : and  in  regard  to  admission,  had 
the  word  trustworthiness  been  employed,  an  idea 
that  might  have  presented  itself  to  an  unsophis- 
ticated mind  was,  that  it  was  a quality  the  exist- 
ence or  non-existence  of  which  was  a point  rather 
to  be  tried  afterwards,  by  means  of  admission, 
than  to  be  determined  without  trial,  for  the  pur- 
pose of  forming  a pretence  for  non-admission. 

But,  by  the  same  qualities  by  which  tlie.se 
terms  were,  in  so  superior  a degree,  adaiittd  to 
the  purposes  of  truth  and  justice,  they  were  ren- 
dered unfit  for  the  purpo.ses  of  lawyers.  iu 
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qu  ilitics  will  scarcely,  when  once  suggested, 
appear  exposed  fo  doubt. 

Take  any  supposed  past  matter  of  fact 
whatever,  giving  to  it  its  situation  in  respect 
of  place  and  time.  At  the  time  in  question, 
in  the  place  in  question,  either  it  had  exist- 
ence, or  it  had  not:  there  is  no  medium. 
Between  existence  and  non-existence  there 
is  no  medium,  no  other  alternative.  By  pro- 

l>abilitv hy  iitiprobability, — by  each  of  these 

a medium  is  sup[)Osed — an  indelinite  number 
of  alternatives  i.s  supposed. 

At  the  same  time,  the  same  matter  of  fact 
which  to  one  man  is  probable,  or  (if  such  be 
his  confidence)  certain,  is  to  another  man  im- 
probable, or,  if  such  be  his  confidence,  impos- 
sible. 

Often  and  often,  even  to  one  and  the  same 
man,  at  different  times,  all  this  group  of 
titious  and  mutually  incompatible  qualities 
have  manifested  themselves. 

If  his  persuasion  be  felt  to  be  of  such  a 
strength,  that  no  circumstance  capable  of 
being  added  to  the  supposed  matter  of  fact 
could,  in  his  view  of  the  matter,  make  any 
addition  to  that  strength;  or  if,  on  looking 
round  for  other  conceivable  matters  of  fact, 
he  fails  of  finding  any  one,  in  relation  to  which 
his  persuasion  of  its  non-existence  could  be 
more  intense,  — impossible  is  the  epithet  he 
attaches  to  the  supposed  matter  of  fact  — im- 
possibility is  the  quality  which  he  ascribes 
to  it. 

If,  on  the  other  hand,  a circumstance  pre- 
sents itself,  by  which,  in  his  view  of  the 

In  the  word  tintrustworlhy  they  would  have 
found  but  one  sense : in  the  word  incovipetent 
they  had  the  good  fortune  to  find,  or  the  dexterity 
to  make,  two  senses,  one  of  which  served  as  a 
pretence,  or  a sort  of  reason,  for  the  other.  As- 
suming the  man  to  be  unfit  to  be  credited  if 
heard,  they  assumed,  as  if  it  were  the  same  thing, 
rather  than  a consequence  of  the  other,  that  he 
was  unfit  to  be  heard. 

To  the  profession  the  occasion  was  in  its  day 
an  occasion  of  great  interest,  and  is  to  this  day 
had  in  general  remembrance,  in  which  the  two 
words  credible  and  competent,  as  applied  to  wit- 
nesses, served  as  cestuses  to  Lord  Afanstield  and 
Lord  Camden ; who  might  be  termed  the  Cribb 
and  Ulolyneux  of  Westminster  Hall,  but  for  the 
undissembled  rancour  by  which  the  warfare  of 
the  psychological  was  distinguished  from  that 
of  the  physical  combatants. 

In  regard  to  trustworthiness,  how  the  matter 
stands  in  universal  experience  has  been  already 
stated.  Every  man  is  in  general  habituated  to 
the  language  of  truth,  and  on  every  occasion  dis- 
po^d  to  employ  it ; but  on  every  occasion  liable 
to  be  induced,  by  particular  imere-st  acting  in  a 

substitute  to  it  the  language 
of  falsehood.  ° ” 

But,  according  to  the  theory  of  these  habitual 
and  licensed  utterers  of  falsehood,  mankir.d  are 
divided  into  two  parcels;  one  of  these  never  using 
any  other  language  than  that  of  falsehood,  nor 
ever  failing  ot  causing  it  to  be  accepted  as  if  it 
were  the  language  of  truth. 


matter,  an  addition  might  be  made  to  the  in- 
tensity of  such  disaffirmative  persuasion;  or 
if  the  supposed  matter  of  fact  presents  itself 
as  one  in  relation  to  which  his  persuasion  of 
its  non-existence  might  be  more  intense ; in 
such  case,  not  impossible,  but  improbable,  is 
the  epithet, — not  impossibility,  but  improba- 
bility, is  the  quality  ascribed. 

Certainty,  which  is  the  opposite  to  impos- 
sibility, or  rather  of  which  impossibility  is 
the  opposite,  is  applied  to  the  persuasion,  and 
from  thence  to  the  supposed  matter  of  fact. 
It  is  not,  any  more  than  impossibility,  applied 
or  applicable  to  testimony. 

As  certainty,  so  uncertainty,  applies  itself 
to  the  persuasion  and  the  fact,  and  not  to  the 
testimony.  In  the  scale  of  persuasion,  it  em- 
braces all  degrees  except  the  two  extremes. 
The  existence  of  a fact  is  not  matter  of  un- 
certainty to  me,  if  the  fact  be  regarded  by 
me  as  impossible. 

Certainty,  therefore,  has  for  its  opposite, 
uncertainty  in  one  way  — impossibility  in  an- 
other. Uncertainty,  in  the  language  of  lo- 
gicians, is  its  contradictory  opposite — impos- 
sibility,  its  contrary  opposite. 

The  fiction  by  which  (in  considering  the 
strength  of  a man’s  persuasion  in  relation  to 
this  or  that  fact,  and  the  probative  force  of 
any  other  matter  of  fact  when  viewed  in  the 
character  of  an  evidentiary  fact  in  relation  to 
it)  occasion  is  taken  to  ascribe  a correspond- 
ent quality,  indicated  by  some  such  words  as 
certainty  and  probability,  to  the  principal  fact 
itself, — appears  to  be  like  so  many  other  fig- 
ments, among  the  offspring  of  the  affections 
and  passions  incident  to  human  nature.  It 
is  among  the  contrivances  a man  employs  to 
force  other  men  to  entertain,  or  appear  to 
entertain,  a persuasion  which  he  himself  en- 
tertains or  appears  to  entertain,  and  to  make 
a pretence  or  apparent  justification  for  the 
pain  which  he  would  find  a pleasure  in  in- 
flicting on  those  on  whom  a force  so  applied 
should  have  failed  to  be  productive  of  such 
its  intended  effect. 

Were  it  once  to  be  allowed,  that,  as  ap- 
plied to  the  facts  themselves  which  are  in 
question,  probability  and  certainty  are  mere 
fictions  and  modes  of  speaking;  that  aU  of 
which,  on  any  such  occasion,  a man  can  be 
assured,  is  his  own  persuasion  in  relation  to 
it ; that  that  persuasion  will  have  had  for  its 
cause  some  article  or  articles  of  evidence,  di- 
rect or  circumstantial,  real  or  personal,  and 
will  be  the  result  of,  and  in  its  degi'ee  and 
magnitude  proportioned  to,  the  probative 
force  of  that  evidence ; that,  of  such  evidence, 
neither  the  probative  force,  nor  consequently 
the  strength  of  his  persuasion,  are  at  his  com- 
mand; that  it  is  not  in  the  power  of  any  ar- 
ticle of  evidence  to  have  acted  with  any  de- 
gree of  probative  force  upon,  nor  consequently 
to  have  given  existence  to  any  persuusiou 
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in  a iniud  to  which  it  has  not  been  applied; 
and  that  therefore  it  is  not  in  the  power  of 
any  evidence  to  give  either  certainty  or  pro- 
bability to  any  matter  of  fact  (the  matter  of 
fact  being,  at  the  time  in  question,  either  in 
existence  or  not  in  existence,  and  neither  the 
evidence  nor  the  persuasion  being  capable  of 
making  any  the  slightest  change  in  it;)  that 
it  depends  in  a considerable  degree  upon  the 
mental  constitutions  of  A and  B respectively, 
what  sort  of  persuasion,  if  any,  shall  be  pro- 
duced in  their  minds  by  the  application  of  any 
given  article  of  evidence;  and  that  it  is  no 
more  in  the  power  of  evidence  applied  to  the 
mind  of  A,  and  not  to  that  of  B,  to  produce 
in  the  mind  of  B a persuasion  of  any  kind, 
than  it  is  in  the  power  of  evidence  applied 
to  the  mind  of  B,  and  not  of  A,  to  produce  a 
persuasion  on  the  mind  of  A;  — were  all  this 
to  be  duly  considered  and  allowed,  neither 
the  existence  nor  the  non-existence  of  a per- 
suasion concerning  a matter  of  fact  of  any 
sort,  would  have  the  effect  of  presenting  to 
any  person  any  other  person  as  a properobject 
of  punishment,  or  so  much  as  resentment. 

But  the  certainty  of  this  or  that  fact  is  as- 
sumed as  perfect  and  indisputable:  and  thus 
he  of  whom  it  is  conceived  that  he  fails  of 
regarding,  or  of  representing  himself  as  re- 
garding, that  same  fact  in  such  its  true  light, 
is  on  no  better  foundation  considered  and 
treated  as  being  either  mendacious,  or  per- 
verse and  obstinate:  perverse  and  obstinate, 
if  he  fails  of  regarding  it  in  that  light — men- 
dacioiTs,  if,  it  being  impossible  to  him  to  fail 
of  regarding  it  in  that  light,  he  speaks  of  him- 
self as  if  he  did  not. 

When  a man  is  himself  persuaded — or 
though  he  does  but,  under  the  impulse  of 
some  interest  by  which  he  is  actuated,  ap- 
pear to  be,  or  profess  to  be,  persuaded  — of 
the  existence  of  a fact,  — it  is  matter  of  pain 
and  vexation  to  him  to  suppose  that  this  same 
persuasion  fails  of  being  entertained,  still 
more  to  observe  that  it  is  professed  not  to 
be  entertained,  by  those  with  whom,  on  the 
occasion  of  it,  he  has  to  deal. 

Hence  it  is  that,  in  his  mind  and  in  his 
discourse,  to  entertain  it  is  made  matter  of 
merit — to  fail  to  entertain  it,  matter  of  de- 
merit and  blame,  on  the  part  of  others  with 
whom  he  has  to  do:  and,  to  cause  them  to 
pursue  that  supposed  meritorious  line  of  con- 
duct, the  power  of  reward,  if  within  his  reach, 
is  employed;  and  to  deter  them  from  the 
opposite  conduct,  even  the  power  of  punish- 
ment: of  both  which  powers,  in  the  applica- 
tion thus  made  of  them,  mankind  have  been 
unhappily  accustomed  to  see  and  to  feel  the 
exercise,  carried  to  a pitch  so  repugnant  to 
the  dictates  of  humanity  and  reason. 

§ 2.  Impossible  facts  distinguished  from  ver- 
ba! contradictions. 

It  having  been  shown  that  iinprohabilii y 


and  impossibility,  applied  to  a matter  of  fact, 
are  merely  terms  expressing  a certain  strengtll 
of  persuasion  of  the  non-existence  of  that 
fact — what  remains  is,  to  show  what  are  the 
grounds  on  which  such  a persuasion  is  liable 
to  be  entertained:  to  show,  in  other  words, 
in  what  consists  the  improbability  or  impos- 
sibility of  any  alleged  fact. 

Previously,  however,  to  entering  upon  this 
inquiry,  it  will  be  necessary  to  discard  out 
of  the  list  of  impossible  facts,  articles  that 
might  be  in  danger  of  being  considered  as  in- 
cluded in  it.  These  are  — 

1.  Contradictions  in  terms:  or,  as  they 
might  be  termed,  verbal  impossibilities.  Ex- 
amples : Two  and  two  are  not  so  many  as 
four:  — Two  and  two  are  more  than  four: 
— The  same  thing  is,  and  is  not,  at  the  same 
time. 

The  truth  is,  that  in  these  cases  no  matter 
of  fact  at  all  is  asserted  ; consequently  none 
of  which  it  can  be  said  that  it  is  impossible.* 

2.  Inconceivable  facts.  Sometimes  to  this 
class,  sometimes  to  the  former,  belong  the 
opposites  of  a variety  of  propositions  of  a 
mathematical  nature:  e.  g.  that  two  and  two 
should  be  either  more  or  less  than  equal  to 
four  : that  two  right  lines  should  of  them- 
selves inclose  a space. f 

• This  may  be  illustrated  by  the  following  pas- 
sage from  Locke; — “ All  propositions,  wherein 
two  abstract  terms  are  affirmed  one  of  anotlier, 
are  barely  about  the  signification  of  sounds.  For 
since  no  abstract  idea  can  be  the  same  with  .any 
other  but  itself,  when  its  abstract  name  is  affirmed 
of  any  other  term,  it  can  signify  no  more  but  this, 
that  it  may  or  ought  to  be  called  by  that  name; 
or  that  these  two  names  signify  the  same  idea. 
Thus,  should  any  one  say,  that  parsimony  is 
frugality,  that  gratitude  is  justice — that  tin's 
or  that  action  is,  or  is  not,  temperance ; — however 
specious  these  and  the  like  propositions  may  at 
first  sight  seem,  yet  when  we  come  to  press  them, 
and  examine  nicely  what  they  contain,  we  sliall 
find  that  it  all  amounts  to  nothing  but  the  sig- 
nification of  those  terms.” — Essay  concerning 
Human  Understanding,  book  iv.  ch.  viii.  § 12. 
— Editor. 

-|-  These  propositions,  even  such  .an  one  as  the 
last,  viz.  that  two  right  lines  cannot  inclose  a 
space,  are  but  verbal  contradictions.  The  terms 
straight  line,  and  space,  and  inclose,  are  all  ge- 
neral terms,  and  to  affirm  them  one  of  another,  is 
merely  to  say  that  they  are  of  this  or  that  mean- 
ing. It  is  merely  to  say  that  the  meaning  we 
ascribe  to  the  term  .space,  or  rather  to  the  term 
inclosure  of  space,  is  inconsistent  with  the  mean- 
ing we  ascribe  to  the  term  two  straight  lines. 
When  we  pass  from  names  to  things,  and  take  two 
straight  rotls  in  our  hands,  we  have  the  evidence 
of  our  senses,  that  they  cannot  inclose  a space. 
If  they  touch  at  one  part,  they  diverge  from  one 
another  at  every  other  part.  • If  they  touch  at 
more  than  one  part,  they  coincide,  and  then  are 
equivalent  to  one  straight  line.  What  we  mean 
by  an  inclosure,  is  such  a line,  or  continuance 
of  lines,  that  a body  departing  from  any  one 
point  can  pass  on  without  turning  back  till  it 
come  to  that  point  again,  without  having  met  in 
its  progress  any  place  where  the  line  was  inter- 


80 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


§ .3.  No  facts  universally  recognised  to  be 
incredible. 

Before  I enter  upon  the  topic  announced  by 
the  word  incredibility,  a topic  the  considera- 
tion of  which  does  really  belong  to  the  sub- 
ject of  judicial  evidence,  it  may  be  of  use  to 
clear  tbe  inquiry  of  a topic  that  does  not  be- 
long to  it,  viz.  impossibility.  On  the  former, 
it  will  be  at  all  times  in  the  power  of  a rea- 
sonable man,  in  the  station  of  a judge,  to  form 
a persuasion  sufficient  for  his  guidance:  on  the 
other,  it  will  not  he  in  the  power  of  a reason- 
able man,  in  that  station,  to  form  a persuasion 
sufficient  for  his  guidance  in  the  business  of 
judicature:  and,  of  the  introduction  of  the 
topic  ill  argument,  nothing  but  perplexity  and 
illusion  can  be  the  result. 

In  truth,  the  degree  of  incredibility  that 
can  with  propriety  be  the  subject  of  consider- 
ation for  arty  purpose  of  judicature,  is  merely 
relative  and  comparative.  The  object  of  com- 
parison is  the  probative  force  of  the  evidence 
by  which  the  existence  of  the  fact  considered 
as  improbable  is  indicated ; and  tbe  question 
is,  which  of  the  two  forces  ought  to  be  deemed 
the  greater  ? — the  prob:itive  force  of  the  tes- 
timony by  which  the  existence  of  the  fact  in 
question  is  indicated  ? or  the  disprobative  force 
designated  or  pointed  to  by  the  word  incredi- 
bility, as  employed  to  express  an  attribute  of 
the  fact  ? Let  the  disprobative  force  of  the 
incredibility  be  but  ever  so  little  greater  than 
the  probative  force  of  the  testimony  by  which 
the  existence  of  the  fact  is  maintained,  it  is 
sufficient  for  the  purpose  of  judicature:  the 
question  concerning  any  superior  degree  is 
purely  speculative,  not  applicable  to  judicial 
practice,  and,  as  such,  irrelevant  to  the  busi- 
ness of  judicature — to  the  question  (whatever 
it  be)  before  the  court. 

In  a loose  and  popular  sense,  nothing  can 
be  more  frequent  than  tbe  use  of  the  word 
impossible,  and  its  conjugate  impossibility: 
frequent,  and  (such  is  the  exigency  of  lan- 
guage,) we  may  venture  to  say,  necessary. 
But,  if  applied  to  the  subject  of  judicial  evi- 
dence, to  express  an  idea  distinct  from,  and 
(if  one  may  so  say)  superior  to,  that  of  im- 
probability— a high  degree  of  improbability, 
— it  then  becomes  productive  of  the  confu- 
sion above  spoken  of. 

The  impropriety  of  introducing  the  word 

rupted,  any  place  where  there  was  not  a portion 
of  line.  An  inclosure  is  a line  or  conjunction 
of  lines,  which  beginning  at  one  point  is  con- 
tinued till  it  comes  to  that  point  again.  Two 
straight  lines  are  lines  which  departing  from  one 
point  never  meet,  but  continually  diverge.  What 
IS  affirmed,  then,  is,  that  lines  which  do  meet, 
in  the  manner  thus  described,  and  lines  which  in 
that  manner  do  not  meet,  are  not  the  same  lines. 
The  question,  then,  either  is  about  the  physical 
fact — the  rods  to  which  the  evidence  of  sense 
and  experience  is  applicable;  or  it  is  about  the 
meaning  of  general  terms. — Editor . 
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in  this  strict  sense,  on  a judicial  occasion  (not 
to  speak  of  other  occasions,)  may  be  rendered 
apparent  by  this  consideration,  viz.  that  in 
the  use  of  it  in  this  sense  is  involved  the  as- 
sumption of  omniscience  and  infallibility  on 
the  part  of  him  who  uses  it.* 

Examples  lending  an  apparent  countenance 
to  the  use  of  it  in  this  strict  sense,  may,  I 
am  aware,  not  be  altogether  wanting : but, 
upon  a closer  inspection,  it  will  appear,  that 
the  objects  in  question  either  do  not  come  at 
all  under  the  notion  of  facts,  or  at  any  rate  not 
under  the  notion  of  such  facts  as  are  capable 
of  being  made  the  subject  of  evidence. 

Take  the  following  examples:  — 

1.  It  is  impossible  for  the  same  thing  to 
be,  and  not  to  be.  The  negative  or  opposite 
of  this,  it  may  be  said,  is  a fact,  the  incredi- 
bility of  which  will  be  recognised  by  every- 
body. And  so  with  the  two  following:  — 

2.  Where  there  is  no  property,  there  is  no 
injustice. 

3.  Two  and  two  make  four. 

Answer In  the  first  case,  no  fact,  pro- 

perly speaking,  is  concerned.  In  that  case 
we  have  a proposition  ; but  it  has  not  any 
fact  for  the  subject  of  it.  Examined  closely, 
it  will  be  found  to  be  no  more  than  a propo- 
sition concerning  the  signification  of  words. 
So  vague  and  so  inapplicable  to  any  useful 
purpose  is  the  import  it  conveys,  that  it  is 

• In  the  uncertainty  thus  confessed,  there  is 
nothing  that  applies,  with  any  peculiar  force,  to 
this  modification  of  circumstantial  evidence.  In 
the  case  of  affirmative  evidence  (i.  e.  where  the 
object  of  the  evidence  in  question  is  to  establish 
the  existence,  instead  of  the  non-existence,  of 
the  fact  to  which  it  applies,)  if  we  were  to  look 
for  a mark  by  which  to  distinguish,  on  each  oc- 
casion, such  lots  as  may,  with  confidence,  be 
given  for  conclusive,  our  endeavours  would  be 
equally  unavailing.  If,  where  the  object  is  to 
frame  a description  of  the  cases  in  which  the 
non-existence  of  one  fact  may,  without  danger  of 
error,  and  by  rules  not  exposed  to  contestation, 
be  deduced  from  the  existence  of  another  • the 
cases  in  which  the  existence  of  one  may  be  de- 
duced with  equal  assurance  and  succe.ss  from  the 
existence  of  another  fact,  will  not  be  found  to 
stand  upon  ground  in  any  degree  more  satisfac- 
tory. Evidence  is  the  ground  we  have  for  the 
truth  of  the  propositions  of  which  we  are  least 
assured ; evidence,  and  nothing  better,  is  the 
ground  we  have  for  those  facts,  of  the  existence 
or  noH'.existence  of  which  we  take  upon  us  to 
speak  with  the  greatest  confidence.  What  there 
is  of  reality  in  the  ideas  expressed  by  such  words 
as  impossibility,  necessity,  certainty,  is,  as  al- 
ready observed,  not  any  property  in  the  things, 
in  the  facts  themselves,  but  only  the  degree  of 
persuasion  by  which  the  opinions  we  entertain  in 
relation  to  those  facts  is  accompanied.  He  who, 
by  the  use  of  any  of  these  expressions  of  confi- 
dence, should  think  to  attach  any  additional 
strength  to  the  grounds  of  persuasion,  or  any  ad- 
ditional security  for  universality  of  assent,  would 
be  the  man  to  answer  the  question  put  in  Scrip- 
ture— “ Which  of  you  all,  by  taking  thought, 
can  add  a cubit  to  his  stature?” 
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difficult  to  say  what  it  does  amount  to : per- 
haps an  observation  relative  to  the  use  of  the 
word  not;  showing  an  occasion  on  which  it 
cannot  with  propriety  be  employed. 

No  fact  at  all  being  indicated  by  the  pro- 
position in  question,  no  fact  is  indicated  by 
it  capable  of  forming  a subject  of  controversy 
in  a court  of  justice. 

2.  The  second  supposed  example  is  brought 
to  view  on  account  of  the  deserved  celebrity 
of  the  author,  and  as  an  instance  to  show  how 
idle  and  nugatory  may  be  the  language  of  the 
acutest  mind,  when  dealing  with  propositions 
of  an  extensive  import,  without  having  as  yet 
scrutinized  into  their  contents,  and  applied 
them  to  particulars. 

Howsoever  it  may  be  with  the  preceding 
proposition,  this  one  may  readily  be  seen  to 
be  neither  more  nor  less  than  a proposition 
concerning  the  import  of  words.  Where  you 
cannot,  in  the  way  in  question,  employ  the 
word  properly,  neither  can  you,  in  the  way 
in  question,  employ  the  word  injustice.* 


• So  unfortunate  is  this  great  genius  in  his 
choice  of  this  proposition,  by  which,  in  his  con- 
ception, such  great  things  may  be  done,  that, 
even  in  the  character  of  a proposition  concerning 
the  words  in  question,  it  is  far  from  being  uni- 
formly true.  If,  by  a report,  true  or  false,  I in- 
jure you  in  your  reputation,  is  there  no  injustice 
in  that  case?  Is  it  unconformable  to  the  usage 
of  language  to  say,  I thereby  do  you  an  injustice  f 
Yet,  what  property  of  yours  is  concerned  in  it, 
or  affected  by  it?  Will  it  be  said,  the  property 
you  have  in  your  reputation  ? In  this  sense,  the 
use  of  the  word  property  is  manifestly  improper 
and  figurative.  Property  is  a thing  that  can  be 
transferred ; is  reputation  transferable  ? 

Truth  being  generally  desirable — demonstra- 
tion being  a means  of  coming  at  it  with  the 
greatest  certainty — moral  science  being  a de- 
partment of  knowledge  in  which  the  importance 
of  truth  is  at  the  highest  pitch, — Locke  wished  to 
find,  and  thought  he  haa  found,  moral  truths  to 
be  a subject  for  demonstration.  All  moral  truths, 
he  thought,  were  capable  of  being  demonstrated, 
by  a chain  of  logical  or  rather  dialectical  propo- 
sitions, of  which  this  proposition  constituted  the 
first  link. 

Moral  truths  a subject  for  logical  demonstra- 
tion! As  well  might  he  have  predicated  the 
same  thing  of  medical  truths.  As  little  could 
be  done  by  this  wonder-working  proposition  for 
moral  science  as  for  medical.  The  one,  as  well 
as  the  other,  is  founded  on  facts — on  facts  made 
known  by  observation,  experience,  and  experi- 
ment In  both  cases  these  facts  are  human 
feelings  : in  the  case  of  medical  science,  the  feel- 
ings more  particularly  of  the  body ; in  the  case 
of  moral  science,  more  particularly  the  feelings 
ef  the  mind.  Of  moral  science,  the  only  true 
apd_  useful  foundations  are  propositions  enun- 
ciative,  not  like  that  of  Locke,  of  the  import  of 
words,  but  of  facts  ; viz.  of  the  existence  of  hu- 
man feelings,  pains,  or  pleasures,  as  the  effects 
of  this  or  that  disposition  of  law,  or  of  this  or 
that  state  of  human  affairs  calling  for  a corre- 
spondent disposition  and  exercise  of  the  power 
of  the  law.  Of  these,  under  the  name  of  axioms 
VoL.  VII. 


3.  That  the  proposition,  two  and  two  make 
four,  is  neither  more  nor  less  than  a proposi- 
tion concerning  the  import  of  words,  seems 
evident  enough,  as  soon  as  intimated.  To 
these  same  apples  to  which,  when  taken  to- 
gether, I apply  the  numeral  word  four,  — to 
these  same  bodies,  when  divided  into  two 
parcels  equal  in  number,  I apply  respectively 
the  numeral  words  two  and  two  ; and  in  both 
cases  with  equal  propriety,  and  conformity 
to  the  usage  of  language.  In  this,  then,  we 
have  another  instance  of  a proposition  not 
enunciative  of  any  fact — of  any  fact  having 
for  its  subject-matter  anything  other  than 
the  occasion  on  which  the  words  in  question 
have  been  wont,  in  the  language  in  question, 
to  be  employed. 

In  this  example,  then,  we  do  not  see  any 
exception  to  the  general  proposition  in  ques- 
tion ; viz.  the  proposition,  that,  of  facts  liable 
to  be  the  subject  ofjudicial  controversy,  there 
is  no  assignable  one  which  all  men  would  he 
sure  to  be  agreed  in  speaking  of  as  incredible : 
— -and  this  for  the  three  following  reasons:  — 

1.  The  proposition  in  question — two  and 
two  make  four — is  not,  properly  speaking, 
the  enunciation  of  a matter  of  fact, — only  of 
a manner  of  employing  words. 

2.  If  that,  which  it  is  an  enunciation  of, 
were,  properly  speaking,  a matter  of  fact,  it 
would  not  be  of  tbe  number  of  those  facts 
which  are  liable  to  be  the  subject  of  judicial 
controversy  or  exhibition. 

3.  Although  it  were  a fact,  and  liable  to 
be  the  subject  of  judicial  controversy  or  ex- 
hibition, there  would  be  no  assurance  that 
all  men  would  be  agreed  in  speaking  of  the 
existence  of  it  as  certain,  or  the  negation  of 
it  as  incredible. 

Did  any  such  thing  exist  as  a catalogue  of 
universally-acknowledged  impossible,  or  even 
incredible  facts,  and  these  facts  liable  to  be 
brought  to  view  in  judicature, — the  facts  be- 
ing arranged  in  alphabetical  order,  open  the 
dictionary,  the  cause  is  at  an  end. 

Unfortunately,  so  far  from  a collection  of 
such  facts,  whether  any  one  such  fact  be  to 
be  found,  is  more  than  I would  venture  will- 
ingly to  determine  : and  if  forced  to  answer, 
my  answer,  I suspect,  would  rather  be  in  the 
negative. 

If,  among  physical  facts,  there  should  be 
one  that  presented  a fairer  chance  than  an- 
other of  being  allowed  to  occupy  a place  in 
such  a catalogue,  it  should,  I think,  be  this, 
viz.  the  existence  of  any  body  in  two  distinct 
places  at  the  same  time.  But  this,  which,  by 
the  greater  part  of  mankind,  would  (I  sup- 
pose) be  admitted  into  the  catalogue  of  in- 
credible facts,  is,  by  one  portion  of  mankind, 

of  mental  pathology,  a specimen,  nor  that  a 
scanty  one,  has  been  given  in  another  place. 
(See  Dumont,  “ Trait^s  de  Ldgislation,’  and 
above,  Vol.  I.  p.  304.) 
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nor  that  an  inconsiderable  one,  held  not  to 
ht!  incredible  without  one  exception  : and  in 
the  case  to  which  that  exception  extends,  it 
is  held  to  be  not  simply  not  incredible,  but 
certain  and  indisputable.  Far  be  it  from  me 
to  mention  tjiis  deviation  from  the  more  com- 
mon opinion,  as  matter  of  reproach  to  the 
deviators : I mention  it  only  in  proot  of  the 
discrepancy — perhaps  the  incurable  discre- 
pancy  of  opinion,  that  prevails  among  man- 

kind, and  as  one  out  of  so  many  other  con- 
siderations which  concur  in  impressing  the 
impropriety  of  precipitate  exclusions  and  con- 
clusions on  the  mind  of  an  upright  and  zeal- 
ous judge.  As  to  the  exception  in  question; 
whether  in  point  of  truth  it  be  warranted  or 
no,  it  belongs  not  to  the  present  subject  to 
inquire.  Fortunately,  supposing  it  unwar- 
ranted,— so  long  as  the  proposition,  how  pa- 
radoxical soever,  confines  itself  to  the  highly 
extraordinary  case  to  which  alone  it  seems  to 
have  ever  hitherto  been  applied,  — no  error, 
if  it  be  one,  can  be  more  innocent  to  every 
purpose  of  judicature. 

As  there  is  nothing  whatever  (supposing 
it  possible)  that  men  cannot  be  made  to  do, 
— so  there  is  no  fact  whatever  that  men  may 
not  be  made  to  speak  of  as  certain  or  as  in- 
credible— no  proposition  which  they  may  not 
be  made  to  speak  of  as  certainly  true  or  cer- 
tainly false, — by  interest,  real  or  imagined — 
by  hope  of  pleasure,  or  fear  of  pain,  from  a 
source  conceived  (rightly  or  erroneously)  to 
exist.  In  the  particular  case  in  question  (two 
and  two  make  four)  — this  subjection  of  dis- 
course (as  of  all  other  modifications  of  human 
agency)  to  interest — this  consequent  versa- 
tility and  ununiformity  of  discourse,  has  not, 
perhaps,  been  exemplified.  But,  in  an  example 
that  stands  next  to  it,  the  exemplification  has 
actually  and  notoriously  taken  place.  That 
two  and  two  make  four,  has,  perhaps,  never 
been  denied.  But  that  one  and  one  and  one 
make  three,  has  been  denied.  That  in  its 
application  to  most  subjects  it  has  been  ge- 
nerally spoken  of  as  true,  is  evident  enough  ; 
otherwise,  the  known  usage  of  language,  and 
the  known  import  of  the  word  three,  could 
not  have  obtained.  But,  that  there  is  a sub- 
ject in  relation  to  which  this  agreement  does 
not  obtain,  is,  in  many  countries,  matter  of 
equal  notoriety.  Agreed,  as  applied  to  apples; 
agreed,  as  applied  to  men ; not  agreed,  as 
applied  to  Gods. 

1 mention  it,  not  as  meaning  to  take  a part 
in  such  a controversy;  I mention  it  only  as 
a striking  proof,  as  well  as  illustration,  that 
there  is  no  fact  whatever,  real  or  nominal, 

that  is  out  of  the  reach  of  controversy: a 

proposition  which,  to  the  present  purpose, 
has  already  been  shown  to  be  of  no  small 
practical  importance. 

In  vain  would  it  be  to  say,  that  the  ex- 
ception here  is  in  language  merely,  not  in 


persuasion.  As  a general  proposition,  it  is  but 
too  true,  that  persuasion  and  language  are 
but  too  often  at  variance;  but  in  the  instance 
of  no  one  individual  person  would  I take  upon 
me  to  affirm,  but  upon  special  grounds,  that 
any  such  variance  had  place  in  this  particu- 
lar case.  Granting,  however,  that,  on  the 
present  occasion,  persuasion  were  not  con- 
formable to  language,  what  would  it  sig- 
nify to  tlie  present  purpose  ? It  is  in  language, 
and  in  language  only,  that  the  catalogue  in 
question,  the  supposed  catalogue  of  facts 
universally  agreed  to  be  incredible,  would 
be  expressed. 

By  these  same  considerations  it  maybe  ren- 
dered equally  apparent,  that  if,  at  any  given 
moment,  an  article  were  in  existence  fit  for 
entering  into  the  composition  of  such  a cata- 
logue, the  next  moment  might  at  any  time 
expunge  the  article,  and  leave  the  catalogue 
a blank.  Neither  over  internal  persuasion, 
nor  over  exterior  discourse,  is  the  power  of 
interest  less  at  one  time  than  another.  To- 
day, men  are  agreed,  that,  to  the  truth  of  the 
proposition  “ one  and  one  and  one  are  equal 
to  three,”  there  is  but  this  one  exception.  Let 
human  laws,  or  opinion  of  divine  command, 
or  any  other  efficient  cause  of  interest,  expe- 
rience an  appropriate  change,  there  shall  be 
no  exception  at  all,  or  any  number  of  excep- 
tions. And  so  in  regard  to  the  proposition, 
two  and  two  make  four,  or  any  other  propo- 
sition of  grammar,  mathematics,  or  physics. 

Under  the  influence  of  interest,  so  far  is 
what  may  be  termed  the  natural  incredibility 
of  a fact  from  excluding  it  from  a place  in  the 
catalogue  of  credible  facts,  and  vice  versa, 
that  its  tendency  may  be,  and  seems  to  be,  to 
provide  it  with  a place  in  that  same  catalogue, 
and  a place  even  in  the  class  of  certain  facts. 
For,  let  the  expectation  of  reward  Ire  annexed 
to  the  practice  of  regarding  or  speaking  of 
facts  naturally  incredible  as  if  they  were  cer- 
tain, and  let  this  reward  be  to  be  obtained 
pure,  earned  without  sacrifice  in  the  shape  of 
reputation,  or  any  other  shape,  what  should 
hinder  it  from  being  embraced?  Credo  quia 
impossibile  est,  is  the  often  mentioned  and 
natural  result  of  the  determination  generated, 
and  enthusiasm  lighted  up,  by  prospects  of 
this  kind.  For  at  what  cheaper  rate  can  the 
matter  of  reward  be  earned  in  any  shape  ? 
And  so  of  punishment:  a principle  of  action, 
the  force  of  which,  when  applied  in  adequate 
quantity,  is,  in  its  operation,  still  more  cer- 
tain and  irresistible. 

What  the  influence  may  be  (beneficial  or 
otherwise)  of  the  matter  of  reward  or  punish- 
ment so  applied,  to  the  interests  of  morality, 
knowledge,  or  social  harmony,  belongs  not 
to  the  present  place.  When,  of  the  above- 
mentioned  proposition,  which  does  belong  to 
the  present  place,  the  truth  is  established,  the 
inquiry  is  at  an  end. 
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§ 4.  Improbability  and  impossibility  resolvable 

into  disconformity  to  the  established  course 

of  nature. 

An  incredible  fact,  as  contradistinguished 
from  a verbal  contradiction  (whether  impro 
bable  or  impossible  be  the  epithet  by  which 
the  particular  strength  of  the  belief  in  its  non- 
existence is  designated,)  owes  its  incredibi- 
lity to  one  cause,  and  to  one  cause  only. 

This  cause  admits  of  a variety  of  appel- 
lations. On  the  part  of  the  matter  of  fact 
deposed  to  by  the  affirmative  evidence,  dis- 
conformity (as  supposed)  to  the  established 
course*  of  nature:  thus  may  be  expressed 

• In  ordinary  language,  the  phrase  would  be, 
disconformity  to  some  one  or  more  of  the  laws 
of  nature. 

The  expression  law  of  nature  is  figurative, 
metaphorical : it  is  a metaphor  taken  from  the 
use  given  to  the  same  word  law  in  the  case  of  a 
political  law:  it  is  to  that  source,  consequently, 
that  we  must  resort  for  an  explanation  of  it. 

When  a political  law,  the  expression  of  an  act 
of  human  will,  is  issued,  that  law  emanating  from 
recognised  authority,  and  backed  with  the  usual 
sanctions, — a correspondent  degree  of  conformity 
in  human  actions — in  the  conduct  of  such  indi- 
viduals as  are  subject  to  the  law — is  the  custo- 
mary and  manifest  consequence:  and  (human 
actions  being  events)  a law — a political  law — is 
thus  a cause  of  conformity  among  events. 

In  regard  to  events  of  a physical  nature,  the 
grand  and  constant  object  of  curiosity  and  in- 
quiry, is  that  which  respects  the  cause : and  on 
a subject  so  interesting,  when  men  cannot  come 
at  facts,  rather  than  have  nothing,  they  are  eager 
to  catch  at,  and  content  themselves  with,  words. 
Between  this  and  that  group  of  facts,  a certain 
conformity  is  observed:  what  is  the  cause  of  that 
conformity  ? becomes  then  the  question.  Cause 
of  the  conformity  ? — none  at  all : the  conformity 
is  itself  nothing : it  is  nothing  but  a word  ex- 
pressive of  the  state  our  minds  are  put  into  by 
the  contemplation  of  those  facts.  There  are  the 
facts:  they  do  exist:  but  the  conformity,  as  taken 
for  a fact  distinct  from  the  facts  themselves,  has 
no  existence. 

Like  so  many  other  truths,  this  being  no  more 
than  a confession  of  ignorance — and  that  invin- 
cible ignorance — is  not  satisfactory  to  the  human 
mind.  Nothing  but  words  being  on  this  occasion 
to  be  had  — words,  the  counterfeit  representa- 
tives of  facts, — them  men  are  determined  to  have, 
rather  than  have  nothing.  The  conformity  be. 
ing  (like  every  other  fact,  real  or  supposed)  sus- 
ceptible of  the  denomination  of  an  effect,  this 
proves  the  existence  of  a cause : what  name,  then, 
shall  be  given  to  that  cause?  What  name?  — 
what  word? — for  when  men  have  got  words,  they 
have  got  that  with  which  (on  this,  as  on  so  many 
other  occasions)  they  are  content  to  pay  them- 
selves. M'^hat  cause  ? — A.  law  of  nature.  Here 
are  events  ; these  events  are  conformable  to  one 
another : here  wehave  conformity  amongst  events. 
But,  for  that  sort  of  thing  which  is  a cause  of 
conformity  among  events,  we  have  a known  name 
already  : it  is  a law.  The  sort  of  events,  the  con- 
formity among  which  this  term  hath  been  hitherto 
employed  to  designate",  are  human  actions.  The 
sort  of  events  of  which  we  are  now  looking  out 


Avhat  seems  to  be  the  most  apposite  and  the 
clearest  designation,  of  which,  in  any  such 
small  number  of  words,  it  is  susceptible. 

From  the  course  of  nature  at  large,  that 
of  the  mental  par*t'of  man’s  nature  requires 
to  be  distinguished ; hence  disconformity  in  a 
physical  respect,  and  disconformity  in  a psy- 
chological respect. 

The  remarks  which  follow,  will,  in  the  first 
instance,  refer  more  particularly  to  physical, 
as  contradistinguished  from  psychological 
facts.  But  they  will,  for  the  most  part,  be 
found  applicable  equally  to  both. 

As  it  is  only  from  evidence,  coming  under 
one  or  other  of  the  descriptions  already  brought 
to  view,  that  any  notion  whatever  concerning 
the  ^tablished  course  of  nature  can  be  de- 
rived; and  consequently  any  notion  concern- 
ing what  is  conformable  to  that  course;  so 
neither  from  any  other  source  can  any  notion 
be  derived  respecting  the  disconformity  of 
any  supposed  matter  of  fact  to  that  same 
course. 

The  evidence  thus  characterized  will,  there- 
fore, be  composed  of  an  indeterminate  and  in- 
definite multitude  of  matters  of  fact,  drawn 
from  all  the  evidence  of  every  description 
that  to  the  mind  of  the  person  in  question 
(viz.  the  judge,)  have  happened  to  present 
themselves  during  the  whole  course  of  his 
life  ; and  composed  of  all  such  facts  as  pre- 
sent themselves  to  him  as  bearing  the  sort  of 
relation  in  question,  to  the  nmtiter  of  fact  in 
question. 

To  produce  disbelief  of  the  existence  of 
the  matter  of  fact  in  question,  this  discon- 
formity must  be  such  as  (in  his  judgment)  to 
render  its  existence  incompatible  with  a cer- 
tain portion,  at  least,  of  those  other  number- 
less matters  of  fact,  of  the  existence  of  wbich 
he  has  been  persuaded  by  the  indeterminate 
but  ample  mass  of  evidence  above  indicated. 

When  the  improbability  (that  is,  the  appa- 
rent, the  relative,  improbability)  of  an  alleged 
fact,  is  set  in  the  balance  against  testimony, 
it  is  still  at  bottom  little  more  than  testimony 
against  testimony.  Of  the  facts  of  the  exist- 
ence of  which  a man  is  persuaded,  the  know- 
ledge, the  persuasion,  is  derived  partly  from 
his  own  perceptions,  partly  from  the  alleged 
perceptions  of  others.  But,  in  the  unmeasur- 
able mass  of  facts  which  (at  least  in  a country 
where  civilization  is  tolerably  diffused)  the 

for  the  cause,  are  not  human  actions,  but  natural 
events.  Law  in  this  sense  must,  therefore,  have 
something  to  distinguish  it  from  law  in  that  sense. 
In  that  sense  it  is  termed  law  simply,  without 
an  adjunct:  to  distinguish  this  from  that,  let  us 
give  the  word  law  an  adjunct,  and  say  law  of 
nature. 

If  it  were  fully  understood,  that  a law  of  na. 
ture  signifies  not  an  occult  cause  of  eqnlorniity 
among  facts,  but  merely  the  conformity  itsell, 
the  phrase  might  be  employed  in  this  sense  with- 
out danger  of  confusion. 
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most  ignorant  man  is  said  to  hnoto,  the  num- 
ber of  those  of  which  his  knowledge  is  de- 
rived from  his  own-immediate  perceptions — 
from  his  own  individual  experience,  is  small, 
in  comparison  with  those,  for  the  knowledge 
or  supposed  knowledge  of  which,  he  stands 
indebted  to  the  experience  or  supposed  ex- 
perience of  others. 

Concerning  individual  facts,  — so  far  as 
mere  perception,  exclusively  of  inference 
drawn  from  perception  by  judgment,  is  con- 
cerned,   no  force  of  exterior  evidence  can 

either  increase  or  diminish  the  degree  of 
persuasion  of  which  such  perceptions  cannot 
but  have  been  productive.  But  in  regard  to 
species  of  facts,  there  is  not  one,  perhaps, 
concerning  which  the  persuasion  derived  by  a 
man  from  his  own  experience,  would  not  be 
capable  of  being  overborne  by  allegations  of 
contrary  experience  on  the  part  of  other  men. 
What  makes  our  confidence  so  entire  as  it  is 
in  regard  to  the  existence  of  those  species  or 
classes  of  individual  facts,  the  existence  of 
which  is  announced  by  the  phrase  which  ex- 
hibits as  the  cause  of  it  this  or  that  law  of 
nature,  is, — that,  so  often  as  it  falls  in  his 
way  to  make  the  trial,  a man  finds  his  own 
perceptions  in  relation  to  them  confirmed  by 
the  reputed  perceptions  of  all  other  men 
without  exception. 

§ 5.  On  ike  three  modes  of  disconformity  to 

the  course  of  nature;  — viz.  1.  Disconfor- 
mity in  toto;  2.  Disconformity  in  degree; 

3.  Disconformity  in  specie. 

It  has  been  seen,  that  in  all  cases  with- 
out exception,  in  which  any  matter  of  fact  is 
supposed  by  any  person  to  be  incredible,  the 
ground  of  the  supposition  is  a supposed  dis- 
conformity between  this  matter  of  fact,  and 
what  is  by  the  person  in  question  considered 
to  be  the  established  course  of  nature. 

But  this  disconformity  is  of  three  kinds ; 
and  corresponding  to  these  three  kinds  of  dis- 
conformity are  three  classes,  into  which  facts 
supposed  to  be  incredible  may  be  divided. 

1.  Facts  disconformable  in  toto ; facts  which, 
supposing  them  true,  would  be  violations  of  • 
some  manifest  and  generally-recognised  law 
of  nature:  e.  g.  a body  at  the  same  time  in 
two  different  places. 

2.  Facts  disconformable  in  degree:  true, 
perhaps,  in  every  day’s  experience,  in  certain 
degrees;  false,  in  the  degree  in  which,  by  the 
testimony  in  question,  they  are  stated  as  be- 
ing true : e.  g.  o.  man  sixty  feet  high. 

3.  Facts  disconformable  in  specie:  facts  al- 
together different  from  any  which  have  ever 
beeii  observed,  but  which,  if  true,  would  not 
be  violations  of  any  generally-recognised  law 
of  nature:  e.  g.  the  unicorn. 

It  is  manifest,  that  in  the  two  last  of  these 
classes,  the  incredibility  of  the  fact  rises  only 
to  a greater  or  less  degree  of  improbability, 


not  to  that  of  impossibility.  The  supposed 
facts  are  not  repugnant  to  the  established 
course  of  nature;  they  are  only  not  conform- 
able to  it:  they  are  facts  which  are  not  yet 
known  to  exist,  but  which,  for  aught  we 
know,  may  exist ; though,  if  true,  they  would 
belong  to  the  class  of  extraordinary  facts,  and 
therefore  require  a greater  degree  of  evidence 
to  establish  their  truth,  than  is  necessary  in 
the  case  of  a fact  exactly  resembling  the  events 
which  occur  every  day.* 

Though  facts  of  these  two  classes  can  never 
be  properly  said  to  be  impossible,  they  may 
be  improbable  to  a degree  little  short  of  prac- 
tical impossibility. 

I.  Facts  disconformable  in  toto : facts  re- 
pugnant to  the  course  of  nature. 

To  give  a complete  list  of  facts  impossible 
in  toto,  would  be  to  give  a complete  list  of 
those  general  observations  which  have  been, 
or  use  to  be,  characterized  by  the  appellation 
of  laws  (physical  laws)  of  nature. 

To  give  any  such  complete  list,  will,  I sup- 
pose, be  universally  recognised  as  beyond  the 
limits  of  human  knowledge,  in  its  present 
state:  a complete  system  of  physics  might  be 
considered  as  included  in  it. 

By  way  of  illustration,  I will  venture  to 
propose  a few  articles  as  a specimen  of  what 
might  be  the  contents  of  such  a list. 

Specimen  of  the  laws  of  nature  common  to 
all  matter,  as  far  as  hitherto  known: — 

1.  No  two  bodies  can  be  in  the  same  place 
at  the  same  time  (cases  of  penetration  and 
inclusion  not  excepted.) 

2.  No  one  body  can  be  in  two  places  at  the 
same  time. 

3.  All  known  bodies  are,  in  proportion  to 
their  quantities  of  matter,  affected  by  the  law 
of  gravitation. 

4.  All  bodies  are  governed  by  the  law  of 
gravitation,  except  in  so  far  as  an  exception 
to  that  law  is  created  by  any  of  the  other 
known  causes  of  motion  or  rest.  In  other 
words, 

5.  For  each  instant  of  time,  the  place  of 
every  body,  of  every  particle  of  matter  with- 
in the  reach  of  our  observation,  is  determined 
by  the  law  of  gravitation,  modified  by  the 
other  known  primum  mobiles,  or  causes  of 
motion  and  rest.  These  seem  to  be  as  fol- 
lows : — 

1.  The  centrifugal  force. 

2.  The  force  of  cohesion  — the  attraction 
observed  to  take  place  amongst  the  homoge- 
neous parts  of  the  same  whole. 

3.  The  force  of  chemical  attraction;  to 
which,  perhaps,  may  be  to  be  added  repulsion. 
The  attraction  (and  repulsion)  observed  to 

• It  will  be  attempted  to  be  shown  in  a subse- 
quent note,  that  even  what  Mr.  Bentham  calls 
impossibilities  in  toto,  are  in  reality  nothing 
more  than  facts  in  a high  degree  improbable.— 
Editor. 
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take  place  amongst  the  contiguous  heteroge- 
neous parts  of  the  same  whole. 

4.  The  force  of  repulsion  or  elasticity,  given 
to  the  particles  of  other  matter  by  caloric, 
when,  being  united  with  them,  it  forms  a gas. 

5.  The  force  of  expansion  and  contraction 
(repulsion  and  re -attraction)  produced  by 
the  addition  and  subtraction  of  caloric  to  and 
from  other  bodies  in  the  states  of  solidity  and 
liquidity. 

6.  The  force  of  electrical  and  galvanic  at- 
traction and  repulsion. 

7.  The  force  of  magnetic  attraction  and 
repulsion. 

8.  The  force  of  muscular  motion  put  in 
action  by  the  will. 

9.  The  force  of  muscular  motion  put  in 
action  by  the  vital  power,  'in  the  case  of  the 
involuntary  motions  that  take  in  living  ani- 
mals. 

10.  The  force  of  muscular  motion  put  in  ac- 
tion in  the  way  of  animal  galvanism. 

11.  The  force  of  vegetation. 

Of  these  forces  (setting  aside  the  centri- 
fugal force,  the  existence  of  which  is  rather 
matter  of  inference  than  observation)  the  in- 
fluence of  gravity  is  so  much  more  extensive 
and  powerful  than  the  rest,  that  the  obser- 
vation expressive  of  its  existence  seems  en- 
titled to  be  distinguished  by  the  appellation 
of  the  general  or  universal  law  of  nature,  ap- 
plicable to  all  bodies  of  which  we  have  any 
sort  of  cognizance  • while  the  other  laws  of 
nature,  as  above  brought  to  view,  may  be 
considered  as  constituting  so  many  exceptive 
clauses,  with  reference  to  that  general  law. 
In  most  of  these  instances,  the  force  is  not 
perceptible  but  in  the  case  where  the  distance 
between  the  particles  concerned  is  extremely 
small : and  accordingly,  in  few,  if  any,  can  it 
be  clearly  perceived  to  have  place  beyond  the 
limits  of  the  planet  which  we  occupy.* 

• Gravity,  the  species  of  attraction  common 
to  all  perceptible  matter,  constitute.s,  as  it  were, 
the  general  law  of  nature:  attractions  inferior  in 
force,  or  limited  in  extent — attraction  of  cohesion, 
of  magnetism,  of  electricity,  of  galvanism,  with 
the  multitudinous  system  of  chemical  attractions, 
—constitute,  as  it  were,  so  many  exceptions  to 
that  general  law  of  nature.  The  relation  of  a 
prodigy,  will,  if  false,  be  traceable  into  the  re- 
lation, the  allegation,  of  a violation  of  some  one 
or  more  of  the  known  laws  of  nature.  In  most, 
if  not  all,  the  relations  of  this  kind  that  have 
been  current,  so  gross  has  been  the  deceit,  that 
the  law,  or  among  the  laws,  stated  as  having 
been  violated  (i.  e.  superseded  on  that  occasion 
by  some  being  distinct  from  and  paramount  to 
the  universe,)  has  been  the  general,  the  univer- 
sal, law — the  law  of  gravity  itself.  The  other 
particular  laws  not  having  been  in  any  degree 
known,  at  any  period  when  relations  of  this  sort 
obtained  general  credit  among  the  superior  and 
most  enlighfened  classes,  instances  of  any  pre- 
tended violation  of  these  more  particular  laws 
are  scarce  discernible.  An  instance  of  a needle 
of  pure  iron  of  a certain  weight  disobeying  the 


Taking  this,  for  argument’s  sake,  as  a com- 
plete list  of  primum  mobiles  (and  I am  in- 
clined to  think  it  would  not  be  found  to  be 
very  far  from  a complete  one,)  any  motion 
which,  being  in  a direction  opposite  to  that 
of  the  attraction  of  gravitation,  should  not  be 
referable  to  any  one  of  those  particular  causes 
of  motion,  may  be  pronounced  impossible  ■ 
the  existence  of  any  such  motion  on  any  giver, 
body  upon  or  near  any  part  of  the  earth’s  sur- 
face, for  and  during  any  given  space  of  time 
an  impossible  fact. 

A particular  example  may  here  help  to 
explain  the  nature  and  probative  force  of  im- 
possibility— physical  impossibility,  and  that 
impossibility  in  toto  — as  adduced  in  the  cha- 
racter of  an  evidentiary  fact  disprobative  of 
tlie  supposed  fact,  supposing  the  existence  of 
it  averred  by  direct  testimony. 

In  one  or  more  of  the  many  books  formerly 
current  on  the  subject  of  witchcraft  and  ap- 
paritions, I remember  reading  the  following, 
stated  as  a fact.  In  a room  somewhat  lofty, 
not  by  any  muscular  exertions  either  of  his 
own  or  of  any  other  person,  other  persons  being 
however  at  the  same  time  in  the  same  room, 
a man  finds  himself  gradually  raised  up  to  the 
height  of  the  ceiling,  and  let  down  again  ; his 
body  all  the  time  not  being  in  contact  with 
any  other,  except  those  of  which  his  apparel 
was  composed. 

This  I would  venture  to  give  as  a speci- 
men of  a sort  of  fact  practically  speaking  im- 
possible, viz.  such  an  one  as  I could  not  be 
persuaded  of  the  truth  of,  not  only  upon  the 
testimony  of  any  one  single  witness,  but  upon 
the  testimony  of  any  nunlber  of  witnesses  that 
ever  found  their  aggregate  testimony  contra- 
dicted by  other  witnesses  in  any  court  of  jus- 
tice. The  supposed  fact  impossible?  — why 
impossible?  Because  it  is  in  repugnance  to 
the  law  of  gravity,  and  not  in  conformity  to 
any  of  those  particular  laws  which  operate  as 
so  many  exceptions  to  that  general  law.  Be 
it  so  : it  cannot  be  brought  under  any  of  these 
particular  laws.  But,  supposing  these  to  be 
the  only  particular  laws,  or  say  causes  of  mo- 
tion, as  yet  known, — can  you  take  it  upon 
you  to  pronounce  it  impossible  there  should 
be  any  others?  The  steam-engine,  as  a source 
of  power,  is  but  a century  and  a half  old:  the 

magnet,  or  of  a needle  of  pure  gold  of  a certain 
weight®  obeying  it,  would  be  in  not  less  palpa. 
ble  repugnance  to  a known  law  of  nature,  than 
the  assent  of  an  insulated  and  naked  man  into 
the  region  of  the  sky  would  be.  But  while  the 
magnet  or  its  characteristic  properties  remained 
unknown,  false  stories  about  magnets  could  not 
be  broached. 


® I say  of  a certain  weight : for  of  late  a notion 
has  been  advanced,  and,  for  aught  I can  say  to 
the  contrary,  proved,  that  most  if  not  all  bodies 
may  be  seen  to  pay  obedience  to  the  magnet 
when  reduced  to  a certain  minute  quantity. 
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knowlp'l^e  electricity,  as  to  the  great  bulk 
of  its  cffcets,  not  so  much  as  a century:  gal- 
vanism, but  of  yesterday: — till  the  other  day 
there  were  but  six  primary  planets  moving 
round  our  sun ; now  there  are  eleven.  Are 
new  priinum  mobiles  less  possible  than  new 
planets? 

I answer:— As  to  the  discovery  of  new 
causes  cf  action — causes  apparently  distinct 
from,  and  not  referable  to,  any  of  those  above 
emmierateii  — I am  not  disposed  to  regard  it 
as  in  any  degree  improbable.  Yet,  as  to  any 
causes  adequate  to  the  production  of  any  such 
effect  as  the  effect  in  question,  — in  the  dis- 
coveries just  spoken  of  there  is  not  anything 
that  would  prevent  me  from  regarding  it  as 
being,  in  the  sense  above  determined,  practi- 
cally impossible.  Why?  Because  it  appears 
to  me  practically  impossible,  that,  after  so 
long  a course  of  physical  experience  and  ex- 
periment, any  priinum  mobile,  of  a force  ade- 
quate to  the  production  of  an  effect  of  such 
magnitude,  can  have  remained  undetected. 
As  to  the  power  of  steam,  the  application  of 
it  to  any  useful  purpose  is  not  so  old  as  a 
century  and  a half ; but  the  existence  of  it 
as  a source  of  motion  could  never  have  been 
altogether  a secret  to  any  one  who  ever  boiled 
a pot  with  a cover  to  it.* 

• It  may,  perhaps,  be  doubted,  wliether,  until 
our  knowledge  shall  have  attained  a perfection 
far  beyond  what  it  has  attained,  or  is  ever  likely 
to  attain,  such  an  attribute  as  impossibility  in 
totOi  can,  in  the  sense  in  which  Mr.  Bentham 
uses  the  words,  be  predicated  of  any  conceivable 
phenomenon  whatever. 

Mr.  Bentham  has  given  a list  (whether  cotn- 
plete  or  incomplete  is  of  no  consequence  for  the 
jiresent  purpose)  of  the  various  forces  by  which 
gravitation  is  known  to  be,  under  certain  circum- 
stances, counteracted : and  assuming  this  list  to 
be  complete,  he  proceeds  to  infer,  that  “ any 
motion  which,  being  in  a direction  opposite  to 
that  of  the  attraction  of  gravitation,  should  not  be 
referable  to  any  one  of  those  particular  causes 
of  motion,  may  be  pronounced  impossible and 
for  practical  purposes,  no  doubt  it  may ; but  if 
metaphysical  accuracy  be  sought  for,  I doubt 
whethereven  in  this  case  the  impossibility  in  ques- 
tion be  anything  more  than  a very  high  degree  of 
improbability.  For, 

Isf,  Suppose  the  catalogue  of  all  the  known 
foives  which  may  operate  to  the  production  of 
motion  (or,  as  IMr.  Bentham  calls  them,  the  pri- 
rmm  mobiles,)  to  be  at  present  complete:  does 
it  follow  that  it  will  always  ^eI■n:^in  so?  Is  it 
possible  to  set  limits  to  the  discoveries  which 
mankind  are  capable  of  making  in  the  physi- 
cal sciences?  Are  we  justified  in  affirming  that 
we  are  acquainted  with  all  the  moving  forces 
which  exist  in  nature?  Before  the  discovery  (for 
instance)  of  galvanism,  it  will  be  allowed,  we 
should  not  have  been  justified  in  making  any 
such  assertion.  In  what  respect  are  circumstances 
changed  since  that  time,  except  that  we  are  now 
acquainted  with  one  force  more  than  we  were  be- 
fore ? By  what  infallible  mark  are  we  to  deter- 
mine when  we  have  come  to  the  knowledge  of 
the  ]>roperties  of  matter  ? 


[Book  V. 

II.  Facts  disconformable  in  degree. 

Of  facts  impossible  in  degree  (meaning  al- 

Mr.  Bentham  himself  acknowledges  that  the 
discovery  of  new  moving  forces  is  not  impossible ; 
but  the  discovery  of  new  forces,  adequate  to  the 
reduction  of  such  an  effect  as  that  of  raising  a 
eavy  body  from  the  floor  to  the  ceiling  of  a room 
without  any  perceptible  cause,  he  does  consider 
impossible;  because  (says  he)  had  an-y  force,  ade- 
quate to  the  production  of  such  an  effect,  been  in 
existence,  it  must  have  been  observed  long  ago.® 
No  doubt,  the  improbability  of  the  existence  of 
any  such  force,  increases  in  proportion  to  the 
magnitude  of  the  effect;  but  it  may  be  permitted 
to  doubt  whether  it  ever  becon'ies  an  impossibi- 
lity. Had  our  grandfatliers  been  told,  that  there 
existed  a force  in  nature,  which  was  capable  of 
setting  gold,  silver,  and  almost  all  the  other 
metals  on  fire,  and  causing  them  to  burn  with  a 
bright  blue,  green,  or  purple  flame — of  convert- 
ing the  cartlis  into  bright  metallic  substances  by 
the  extrication  of  a particular  kind  of  air,  &c.  &c. 
— they  surely  might  have  said,  with  fully  as  much 
justice  as  we  can  at  present,  that  if  any  cause  had 
existed  in  nature,  adequate  to  the  production  of 
sucli  remarkable  effects,  they  could  not  have  failed 
to  have  been  aware  of  it  before. 

2d!g,  Suppose  it  certain  that  all  the  great  mo- 
ving forces,  to  one  or  more  of  which  all  the  phe- 
nomena of  the  universe  mu.st  be  referable,  were 
known  to  us, — we  should  not,  to  any  practical 
purpose,  be  farther  advanced  than  before.  W e 
might  indeed,  in  a general  way,  be  assured  of 
the  impossibility  of  every  phenomenon  not  re- 
ferable to  some  one  or  more  of  these  forces  as  its 
cause : but  that  any  given  alleged  phenomenon  is 
in  this  predicament,  is  more  tnan  we  could  pos- 
sibly be  assured  of — until  we  knew  not  only  all 
the  moving  forces  which  exist,  but  all  the  pos- 
sible varieties  of  the  operation  of  all  those  forces, 
and  all  the  forms  and  shapes  under  which  it  is 
possible  for  them  to  manifest  themselves — until, 
in  short,  we  knew  all  which  it  is  possible  to  know 
of  the  universe.  How  can  I be  sure  that  a given 
phenomenon  which  has  no  perceptible  cause,  is 
not  the  effect  of  electricity,  unless  I knew  what 
all  the  effects  of  electricity  are  ? And  so  of  all 
tile  other  laws  of  nature.  As,  however,  it  is  very 
improbable  that  we  ever  shall  know  all  the  laws 
of  nature  in  all  their  different  combinations  and 
manifestations ; and  as,  moreover,  it  is  difficult  to 
see  how,  even  if  we  did  know  them  all,  we  could 
ever  be  certain  that  we  did  so;  it  seems  that  we 
never  can  pronounce,  with  perfect  certainty,  ot 
any  conceivable  event,  that  it  is  impossible.  See 
even  M r.  Bentham  himself,  infra.,  section  9,  ad 
finem. 

Although,  however,  it  could  not  be  pronounced, 
of  the  story  told  by  IMr.  Bentham,  that  the  event 
which  it  relates  is  impossible,  thus  much  may 
with  safety  be  pronounced,  that,  if  it  did  hap- 
pen, it  was  not  produced  by  witchcraft.  I can 
conceive  the  existence  of  sufficient  evidence  to 
convince  me  of  the  occurrence  of  the  event,  im- 


* In  this  instance,  Mr.  Bentham  really  breaks 
down  the  distinction  between  his  impossibility  in 
fo(o,  and  impossibility  in  degree.  Causes  may 
exist  (says  he)  which  are  not  yet  known  to  us, 
adequate  to  the  production  of  some  effect ; but 
not  adequate  to  the  production  of  *so  great  an 
effect.  If  so,  however,  this  impossible  fact  is  im- 
possible in  degree  only,  and  not  in  toto. 
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ways  by  impossible,  such  as  M’Oiild  generally 
be  accounted  so,)  the  exemplifications  that 
might  be  given  are  innumerable.  These  con- 
sist in  deviations  from  the  ordinary  quanti- 
ties: deviations  extending  to  such  a degree, 
as  on  that  account  to  be  regarded  as  incre- 
dible. 

Let  us  take  those  which  regard  the  man- 
ner of  being  of  the  human  species : — 

1.  Extent  of  human  stature. 

2.  Quantity  of  human  force. 

3.  Duration  of  human  life. 

4.  Duration  of  life  without  food. 

5.  Time  of  gestation. 

6.  Number  of  children  at  a birth. 

Various  are  the  grounds  on  which  facts 

having,  like  the  above,  the  human  species  for 
their  subject,  present  a claim  to  preference. 
Being  more  interesting  than  any  others,  they 
are  more  open  to  observation,  and  more  likely 
to  attract  it : and  they  are  wont,  on  a variety 
of  occasions,  some  of  them  more  than  others, 
to  come  in  question  on  judicial  occasions : in 
particular,  time  of  gestation,  and  duration  of 
life  without  food;  but  most  of  all  the  former, 
legitimacy  or  illegitimacy  depending  upon  it. 

Of  the  six  examples  thus  taken  for  the 
purpose  of  illustration,  two  admit  of  devia- 


probable  though  it  be — I cannot  conceive  the 
existence  of  any  evidence  which  could  convince 
me  that  witchcraft  was  the  cause  of  it.  The  reason 
is  this : Suppose  the  fact  proved,  the  question  re- 
mains,— ^Is  it  referable  to  witchcraft,  or  to  some 
natural  cause  ? — Of  extraordinary  events,  pro- 
duced by  natural  causes,  many  have  come  within 
my  experience;  of  events  produced  by  witchcraft, 
none  whatever.  That  extraordinary  events  from 
natural  causes  have  frequently  occurred,  there  is 
abundant  evidence : while  there  cannot,  in  the 
nature  of  things,  be  any  evidence  that  any  event 
has  ever  been  occasioned  by  witchcraft.  There 
may  be  evidence  that  a particular  event  has  uni- 
formly followed  the  will  of  a particular  person 
supposed  to  be  a witch ; but  that  the  supposed 
witch  brought  about  the  given  effect,  not  by 
availing  herself  of  the  laws  of  nature,  but  through 
the  agency  of  an  evil  spirit,  counteracting  those 
laws, — this  can  never  be  more  than  an  inference: 
it  is  not  in  the  nature  of  things  that  any  person 
should  have  personal  knowledge  to  that  effect; 
unless  he  has  that  perfect  acquaintance  with  all 
the  laws  of  nature,  which  alone  can  enable  him 
o affirm  with  certainty  that  the  given  effect  did 
not  arise  from  any  of  those  laws.  What  alleged 
witch,  or  magician,  was  ever  suspected  of  pro- 
ducing more  extraordinary  effects  than  are  daily 
produced  by  natural  means,  in  our  own  times,  by 
jugglers?  Omniscience  alone,  if  witchcraft  were 
possible,  could  enable  any  one  not  in  the  secret, 
to  distinguish  it  from  jugglery.  It  is  no  wonder, 
then,  that  no  evidence  can  prove  witchcraft ; since 
there  never  can  be  any  evidence  of  it,  good  or 
bad,  trustworthy  or  the  reverse.  All  the  evidence 
that  has  ever  been  adduced  of  witchcraft  is, — tes- 
timony, in  the  first  place,  to  an  extraordinary 
event;  and,  in  the  next  place,  to  somebody’s  opi- 
nion that  this  event  was  supernatural;  but  to  no- 
thing else  whatever.— .£di<or. 


tions  at  both  sides ; viz.  extent  of  stature 
and  time  of  gestation.  In  the  other  cases* 
there  is  no  room  for  deviation  but  on  the  side 
of  increase  : the  minimum  being  in  the  ordi- 
nary course  of  nature. 

In  relation  to  facts  objected  to  as  incre- 
dible in  consideration  of  the  magnitude  of  the 
degree  in  which  they  deviate  from  the  ordi- 
nary course  of  nature,  erroneous  judgment 
on  the  part  of  the  judge  seems  rather  more 
to  be  apprehended  in  disaffirmance  of  the 
supposed  incredible  facts,  tlian  in  affirmance. 
Why?  Because,  in  most  instances  of  facts, 
the  credibility  of  which  is  liable  to  come  in 
question  in  judicature,  the  judge  (especially 
supposing  him  a man  of  a mind  cultivated 
in  a degree  at  all  approaching  to  what  befits 
a man  in  such  a situation)  will  naturally  be 
more  or  less  apprized  what  is  the  ordinary 
course  of  nature : but,  of  the  known  devia- 
tions— of  the  degrees  of  deviation  known  by 
men  possessed  of  appropriate  information  in 
the  line  in  question  — it  may  well  happen  to 
him  to  be  very  imperfectly,  if  at  all,  apprized. 
If,  then,  without  having  recourse  to  scientific 
evidence  (viz.  to  such  as  applies  in  particular 
to  the  species  of  fact  in  question,)  he  takes 
upon  him  to  decide  in  disaffirmance  of  the 
fact,  error  on  his  part  maybe  but  too  natu- 
rally the  consequence. 

Take,  for  instance,  the  question, — Of  what 
length  of  time  passed  without  food,  the  pa- 
tient surviving,  may  the  existence  be  regarded 
as  credible  ? 

Anno  1753,  at  the  Old  Bailey,  London, 
Elizabeth  Canning  was  convicted  of  perjury. 
Of  the  mendacity  of  her  testimony,  the  whole 
evidence  taken  together,  1 have  not  the  small- 
est doubt.  But  one  part  of  it  consisted  in  an 
affirmation  on  her  part  of  her  having  passed  a 
certain  length  of  time  almost  without  food.  In 
the  course  of  the  history  of  that  cause,  several 
persons,  it  appears,  regarded  the  extraordina- 
riness of  this  supposed  fact  as  sufficient  to 
render  it  incredible.  This  judgment  I should 
not  expect  to  find  confirmed  by  the  opinion 
of  well-informed  scientific  witnesses.  Why? 
Because  at  different  times  I remember  read- 
ing different  accounts  of  the  protraction  of 
animal,  and  in  particular  human  life,  without 
food,  for  much  greater  lengths  of  time — ac- 
counts that  did  not  appear  on  the  face  of  them 
to  present  any  suspicious  circumstances. 

In  the  list  of  cases  above  exhibited,  there 
are  few  (if  any)  in  which  it  might  not  happen, 
in  one  way  or  other,  to  come  into  question 
in  the  course  of  judicature ; and  this  without 
having  recourse  to  wagers,  by  means  of  which, 
if  legalized,  there  is  no  sort  of  fact  whatever 
that  may  not  be  made  to  call  for  the  decision 
of  a judge. 

1.  Duration  of  life.  Titiusis  noniince  in  a 
life-annuity,  or  sends  to  put  in  a claim  of  pro- 
*perty  in  a distant  country.  The  age  of  1 itius 
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is  170,  160,  150.  Parris  said  to  have  passed 
his  151st  year,  Jenkyns  his  169th.  But  the 
judge  either  has  never  heard  of  the  reputed 
age  of  Jenkyns  or  of  Parr,  or  disbelieves  it. 
In  some  periodical  print  an  article  appeared 
some  years  ago,  stating  as  still  in  existence  a 
man  who  had  passed  the  age  of  180. 

2.  Duration  of  the  time  of  gestation.  This 
is  a question  of  no  very  unfrequent  occur- 
rence, and  (in  respect  of  the  legitimacy  of 
childrenr  imd  the  honour  of  parents)  of  the 
utmost  practical  importance.  There  are  well- 
attested  instances  of  women  whose  pregnancy 
has  continued  ten,  eleven,  or  even  twelve 
nfonths.  In  the  case  of  a pregnancy  pro- 
tracted for  the  term  of  ten  months,  a rash 
judge,  too  decided  to  suffer  the  exhibition  of 
scientific  evidence  on  this  point,  might  do  a 
cruel  injustice. 

3.  Number  of  children  at  a birth.  Of  three 
children  born  at  the  same  time,  of  the  same 
mother,  the  existence  (suppose)  has  been  put 
out  of  doubt  by  other  evidence.  Comes  an- 
other pei  son,  claiming  property  on  the  ground 
of  succession,  and  says,  “ My  mother  had  four 
children  at  a birth,  and  I am  one  of  them.” 
“ Four  at  a birth!”  says  the  judge;  “ that  I 
never  can  believe  j three  I can  believe,  for  1 
have  known  instances  of  it.  I will  not  hear 
your  evidence.’’  Five  at  a birth  I remember 
reading  of  in  newspapers,  with  individualiza- 
tion of  names,  times,  and  places. 

4.  Number  of  children  born  of  one  woman. 
The  like  precipitation  is  capable  of  taking 
place  in  this  case  as  in  the  lust  preceding  one. 
Between  thirty  and  forty,  I am  clear  that  I 
have  read  of. 

5.  Duration  of  fecundity  in  women.  De- 
livery some  years  after  seventy,  I think  I 
have  read  of.  An  estate  is  claimed  on  behalf 
of  a child,  whose  mother,  it  is  alleged  and 
confessed,  when  she  was  delivered  of  him, 
was  turned  of  sixty.  “ No,”  says  our  rash 
judge ; “ the  fact  is  impossible  ; it  is  needless 
to  hear  evidence.” 

But  such  rashness — such  irrational  refusal 
to  hear  evidence  — is  it  to  be  supposed?  — 
Alas!  the  rashness  here  supposed  as  credible 
on  the  part  of  this  or  that  individual  judge, 
is  nothing  in  comparison  to  the  rashness  which 
continues  to  be  exemplified  to  this  day,  in  the 
most  enlightened  countries,  by  the  whole  fra- 
ternity of  judges. 

In  regard  to  facts  devious  in  degree,  it  is 
impossible  to  fix  upon  any  point  of  the  scale, 
as  being  the  point  which  separates  the  incre- 
dible degree  from  the  credible.  At  a large 
distance  above  the  ordinary  or  mean  level, 
to  a person  determined  to  take  the  distance 
large  enough,  there  will  commonly  be  no  dif- 
ficulty. But  begin  with  the  mo'st  devious 

degree  allowed  to  have  been  exemplified, 

propose  the  next  degree,  and  then  the  next ; 
scarce  any  man  that  will  not  find  himself  per-’ 


plcxed,  and  even  in  an  inextricable  degree,  to 
sav  at  what  degree  credibility  ends,  incredi- 
bility begins; — 1.  Stature.  A man  a hundred 
feet  high,  incredible.  But  nine  feet  ? In 
London,  nominal  nine  feet  has  been  exhi- 
bited ; to  make  allowance  for  exaggeration, 
say  eight  feet.  But,  eight  feet  being  certain, 
shall  eight  feet  and  an  inch  be  incredible? 
The  credibility  of  eight  feet  and  an  inch  being 
admitted,  add  an  inch  more,  and  so  on  with- 
out end.  — 2.  Force.  No  man  living  who  is 
capable  of  lifting  upon  his  shoulders  a fat  and 
full-grown  ox  of  the  largest  breed ; few  men 
who  would  not  have  been  able  to  deal  in  that 
same  way  by  that  same  animal  when  just 
born.  Take  any  man,  and  propose  it  to  him, 
or  to  any  one  else,  to  say,  a^  what  age  of  the 
animal,  or  at  what  precise  weight  in  pounds 
and  ounces,  the  man’s  power  of  lifting  him 
will  cease.  — 3.  Fecundity  at  a birth,  or  total. 
According  to  the  legend,  in  consequence  of 
the  imprecation  of  a beggar  woman,  the  Coun- 
tess of  Desmond  had  as  many  children  as  there 
are  days  in  a year : whether  at  one  or  more 
births,  I cannot  take  upon  me  to  recollect. 
A delivery  of  five  at  a birth  has  been  men- 
tioned, with  all  the  circumstances,  within 
these  few  years,  in  the  English  journals. 
Taking  this  number  for  certain,  will  six  be 
incredible?  Thus  we  get  on,  one  by  one,  till 
we  come  to  the  Countess  of  Desmond’s  num- 
ber : only,  the  more  there  are  of  them,  the 
smaller  they  must  be. 

A treatise  on  the  deviations  from  the  or- 
dinary course  of  nature  has  been  spoken  of  as 
a necessary  part  of  an  encyclopedical  system, 
by  Bacon.  In  the  synoptical  table  prefixed 
to  the  first  French  Encyclopedia,  the  men- 
tion of  it  has  been  revived  by  D’Alembert. 
Of  a treatise  on  this  subject,  the  fundamen- 
tal part  would  consist  of  a statement  of  the 
alleged  facts.  In  regard  to  such  facts  as  are 
more  particularly  apt  to  come  in  question  in 
a court  of  judicature  — such,  above  all,  on 
the  belief  or  disbelief  of  which  (as  in  some 
of  the  above  examples)  the  property  and  ho- 
nour of  families  may  depend,  — might  it  not 
be  of  use  that  arrangements  should  be  taken 
by  governments  for  their  authentication  and 
registration?  At  present,  the  credit  of  facts 
of  this  description  rests,  in  general,  on  no 
firmer  foundation,  than  that  of  a paragraph 
in  this  or  that  periodical  publication.  And 
who  can  say  but  that  it  may  sometimes  hap- 
peil  that  a false  fact  of  this  description  shall 
have  been  inserted,  in  the  view  of  its  being, 
on  an  individual  occasion,  empldyed  in  evi- 
dence ? In  the  character  of  the  best  and  only 
evidence  which  the  nature  of  the  case  admits 
of,  the  paragraph  may  or  rc.a»  not  je  listened 
to  by  the  judge.  But, — tnougn  it  should 
not  be  admitted  in  a direct  way,  — in  an  in- 
direct and  circuitous  way  it  may,  neverthe- 
less, operate  in  the  character  of  evidence. 
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The  judge  will,  at  any  rate,  not  refuse  to 
hear  scientific  evidence; — but  the  opinion  of 
the  witness  is  drawn  (for  from  what  better 
source  can  it  be  drawn  ?)  from  this  or  that 
paragraph,  which  he  has  read  in  a newspaper, 
with  or  without  the  faculty  of  recollecting 
the  source  from  whence  he  took  it. 

III.  Facts  disconformable  in  specie. 

When,  on  a survey  of  the  catalogue  of  in- 
credible, or  supposed  incredible,  facts,  we 
come  to  the  class  of  those  which,  if  incre- 
dible, are  so  on  this  ground ; and  when,  ac- 
cordingly, on  this  ground,  we  set  about  the 
task  of  drawing  the  line  between  the  credible 
and  the  incredible, — we  find  ourselves  on  an 
ocean  without  a compass,  and  that  ocean 
without  bounds.  By  what  consideration  can 
any  bounds  be  set  to  the  modifications  of 
matter? — to  the  modifications  that  may  have 
been  exemplified  in  this  place,  in  that  place, 
or  in  any  place  ? Take  any  one  of  the  species 
of  men,  spoken  of  as  existing,  by  Pliny  or 
Mandeville, — who  shall  say  but  that,  in  some 
place  or  other,  at  some  time  or  other,  that 
species  may  have  e.xisted  ? — who  shall  say  that 
in  no  place  whatever,  at  no  time  whatever, 
the  existence  of  such  species  would  be  other 
than  absolutely  incredible  ? 

By  anatomists,  some  of  them,  if  examined, 
might  perhaps  be  found  to  involve  physiolo- 
gical incompatibilities ; but  such  incompati- 
bilities will  not  be  unapt  to  be  tob  hastily  as- 
sumed. Angels  are  painted  by  adding  goose’s 
wings  — devils  by  adding  bat’s  wings — to  an 
ordinarily-shaped  human  body.  Judging  from 
birds,  an  anatomist  may  pronounce  the  use  of 
such  an  appendage  incompatible  with  such  a 
shape.  Yes;  supposing  no  greater  quantity 
of  muscular  force  capable  of  being  exerted  by 
a given  quantity  of  matter  than  what  is  ex- 
erted by  men  or  birds  : but  what  will  he  say 
of  fleas? 

At  this  moment  I have  before  me  a copy 
of  the  book  known  to  antiquaries  by  the 
name  of  the  “ Nuremberg  Chronicle.”  This 
work  contains,  in  a folio  volume  in  the  Latin 
language,  the  history  and  geography  of  the 
known  world,  printed  in  that  city  in  the  years 
1492  and  1493;  exhibited  at  the  same  time 
to  the  corporeal  as  well  as  to  the  mental 
eye,  by  a multitudinous  series  of  graphical 
representations,  taken  from  wooden  plates. 
Amongst  these  are  cuts  of  twenty-one  de- 
vious species  of  men,  or  as  we  should  say, 
monstrosities,  from  Pliny  and  other  authors.* 
Some  of  them  appear  to  involve  incompa- 
tibilities of  the  anatomical  kind,  as  above. 
Others  have  actually  been  exemplified — some 
nearly,  s -Jme  ever  strictly ; the  cyclops  eye ; 
the  horns;  the  redundant  arms  and  hands.  In 
these  insiar  ces,  however,  the  exemplification 
has  not  been  known  to  extend  beyond  the 


individual.  But  species,  are  they  anything 
but  individuals  multiplied?  In  the  case  ot 
the  porcupine  man,  the  deviation  would  na- 
turally at  first  be  thought  confined  to  the  in- 
dividual ; but  it  was  found  to  extend  to  the 
race. 

Gulliver,  upon  his  return  from  Lilliput, 
consigned,  as  he  tells  us,  to  Greenwich  Park 
some  of  the  neat  bulls  and  cows  of  that  coun- 
try. Till  he  read  on  to  the  account  of  this 
source  of  permanent  real  evidence,  which  con- 
verted his  doubts  into  belief,  I forget  what 
bishop,  mentioned  by  Swift  and  others,  was 
induced  to  regard  the  whole  history  as  a fable. 
At  the  Leverian  Museum,  full-grown  neat 
cattle,  much  about  that  size,  were  to  be  seen 
in  glass  cases. 

Among  the  Nuremberg- Chronicle  men,  are 
to  be  seen  the  cranes,  with  their  classical 
enemies  the  pigmies,  the  prototypes  of  the 
Lilliputians.  Is  not  the  incredibility  of  the 
Lilliputians  lessened,  more  or  less,  by  the 
Leverian  buffaloes?  The  relative  incredibi- 
lity, 1 think,,  beyond  dispute.  The  relative 
incredibility ; that  is,  our  propensity  to  re- 
gard the  existence  of  such  a race  in  that 
li^ht.  But  the  absolute  incredibility,  the 
impossibility,  — how  can  that  be  affected  by 
the  analogy  in  question,  or  any  other?  — the 
absolute  incredibility,  supposing  any  deter- 
minate idea  to  be  capable  of  being  found,  to 
annex  to  the  expression;  a discovery  which, 
to  my  view,  does  not,  I must  confess,  pre- 
sent itself  as  easy  to  make. 

The  fact  being  given, — the  incredibility 
of  it  — the  relative  incredibility,  is  lessened 
by  remoteness  in  respect  of  place.  The  pro- 
pensity to  disbelieve  is,  certainly.  By  what 
cause  ? The  imagination  would  probably  be 
found  to  bear  a considerable  part  in  the  pro- 
duction of  the  effect ; but  neither  is  reason 
without  her  share.  The  more  remote  the 
country,  the  less  explored.  Had  races  of 
Cyclops,  of  horned  men,  of  many -handed 
men,  of  pigmies,  existed  in  England,  could 
they  have  thus  long  remained  undiscovered  ? 
So  far  as  this  consideration  operates,  the  re- 
lative incredibility  of  these  and  other  devious 
varieties  of  the  human  species  would  evi- 
dently be  much  less  in  the  interior  of  New 
Holland,  than  in  Old  England. 

Antecedently  to  the  importation  of  the  kan- 
garoo, and  the  two  species  of  ornithorynchi, 
suppose  a paragraph  in  a newspaper,  speaking 
of  an  animal  of  any  one  of  those  descriptions 
as  found  in  a wood  in  England  : — the  first 
propensity  would  have  been,  to  regard  the 
statement  as  fabulous  or  incorrect-,  the  next, 
to  take  for  granted  that  the  animal  bad  been 
imported  from  some  distant  country,  and  had 
by  accident  got  loose. 

From  remoteness  in  point  of  place,  analogy 
conducts  us  naturally  to  remoteness  in  point 
of  time.  On  this  ground,  imagituition  and 
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reu!-on  act  in  opposite  directions:  the  imagi- 
nation, to  diminish  the  incredibility  (meaning 
always  the  relative)  — reason,  to  increase  it. 
In  time  as  in  place,  as  the  scene  grows 
more  and  more  remote,  to  the  mind’s  eye  it 
is  more  and  more  obscure.  Ghosts,  devils, 
vampires,  hobgoblins  of  all  sorts,  may  exist  in 
darkness;  in  the  light,  we  see  clearly  there 

are  no  such  things.  • • • i 

Reason  does  not  in  this  case  diminish  the 
incredibility,  as  in  the  former.  VVhen  the 
fii’st  impulse  given  by  the  imagination  is  re- 
sisted, it  seems  difficult  to  say  why,  in  the 
case  of  an  alleged  fact  devious  in  specie,  the 
incredibility  of  it  should  be  lessened  by  this 
cause.  As  far  back  as  history,  supported  by 
sources  of  permanent  real  evidence  (skele- 
tons, statues,  sculptured  portraits,  drawings, 
pictures,  or  human  works,)  goes,  can  any 
material  difference  be  found  between  our 
predecessors  and  ourselves? 

On  the  other  hand,  so  far  as  the  incredi- 
bility of  any  devious  fact  depends  upon  the 
causes  of  uutrustworthiness,  the  increase 
which  it  receives  from  remoteness  in  point 
of  time  is  abundantly  notorious.  In  the 
track  of  experience  and  civilization,  the  fur- 
ther back  we  go,  the  greater  the  proportion 
of  incorrectness  as  well  as  mendacity,  the 
greater  the  ratio  of  fable  to  history,  till  at 
last  it  is  all  pure  fable.  In  distant  times,  his- 
tories melt  at  last  into  fables,  as,  in  distant 
plains,  hills  do  into  clouds.  It  is  with  the 
infancy  of  the  species,  as  with  the  infancy  of 
the  individual;  dreams  mix  themselves  with 
realities. 

In  effect,  remote  times  are  virtually  present 
to  us  in  remote  places.  The  different  gene- 
rations of  mankind,  at  their  different  stages 
of  civilization,  are  at  once  present  to  our 
eyes.  We  may  view  our  ancestors  in  our  an- 
tipodes. In  Japan,  sorcerers  are  still  seen 
riding  in  the  clouds.  In  Negroland,  witch- 
craft is  even  now  the  most  common  of  all 
crimes.  Half  a century  is  scarce  past  since 
Hungary  has  been  cleared  of  vampires. 

Yet,  even  in  time  as  in  place,  experience 
forbids  our  regarding  the  present  as  cast  in 
exactly  the  same  mould  with  the  remote.  If 
New  Ilolland  has  presented  us  with  its  kan- 
garoos and  ornithorynchi,  Cuvier  and  others 
have  presented  us  with  their  parallels  in  tlK- 
extinct  inhabitants  of  an  antediluviar  world. 

In  this  line  of  investigation,  as  in  otoeis, 
errors  concerning  past  times  might,  in  a prac- 
tical work  like  the  present,  pass  unnoticed, 
if  the  application  of  them  confined  itself  to 
past  times.  The  misfortune  is,  that,  when 
facts,  mischievous  as  well  as  fabulous,  have, 
under  favour  of  the  clouds  of  the  morning, 
been  planted  in  past  times,  they  are  apt  to 
be  transplanted  into  present,  there  to  take 
root,  and  yield  a poisonous  increase.  If  Black- 
stone  refuses  a part  of  his  credence  (for  it  is 


but  a part)  to  modern  witches,  it  is  because 
they  are  not  old  enough.  A few  years  more 
over  their  bead,  and  then  his  faith  in  them 
becomes  entire,  A little  while,  and  the  ima- 
gination of  some  successor  or  pupil  of  the 
departed  sage  may  beget  upon  the  ghost  of 
the  witch  of  Endor  a succession  of  modern 
witches,  and  then  comes  the  reign  of  terror 
again,  if  not  of  blood : for  the  conspicuous 
sufferings  that  have  been  produced  by  witch- 
craft at  the  foot  of  the  fatal  tree,  or  in  the 
water,  or  in  the  fire,  are  as  nothing  in  com- 
parison with  the  horrors  which  it  has  planted 
in  the  pillow,  and  in  the  chair  which,  but  for 
them,  would  have  been  an  easy  one.  How 
much  better  directed  has  been  the  zeal  of 
those  enlightened  divines,  who,  to  conquer 
peace  for  flesh  and  blood  (reflecting  that  the 
accident  of  being  bound  up  with  history  does 
not  give  truth  to  fables,)  have  made  war  upon 
the  sorceress,  and  devoted  to  annihilation  that 
queen  of  terrors.  Has  not  Farmer,  in  the  same 
generous  view,  converted  demoniacs  into  mad- 
men ? and  did  not  Priestley,  to  the  same  end, 
and  in  a sense  peculiar  to  himself,  wrestle 
with  the  prince  of  darkness  ? 

Nature  makes  her  mock  of  those  systems 
of  tactics,  which  human  industry  presents  as 
leading-strings  to  human  weakness.  In  so 
far  as  difference  in  specie  is  constituted  by 
difference  in  proportion,  which  is  as  much  as 
to  say  difference  in  degree,  this  latter  division 
of  devious  facts  must  be  confessed  to  coincide 
with  the  former.  The  existence  of  pigmies 
and  Lilliputians  being  incredible,  is  it  so  in 
the  character  of  a fact  devious  in  specie,  or 
devious  otdy  in  degree  ? Dwarfs  are  devious 
in  degree  only,  and  without  difficulty.  Why? 
Because,  the  race  being  the  same,  the  differ- 
rence  is,  in  the  botanical  sense,  only  a variety. 
But  dwarfs,  it  is  believed,  may  be  found,  not 
above  four  times  the  height  of  Lilliputians, 
and  much  less  superior  in  height  to  pigmies 
than  inferior  to  ordinary  men. 

At  the  worst,  imperfect  order  is  better 
than  total  chaos.  Amidst  so  thick  a dark- 
ness, the  faintest  light  is  not  altogether  with- 
out its  use. 

[iu/r/Aer  remarks  by  the  Editor. 

After  an  attentive  consideration  of  the  cha- 
racters by  which  Mr.  Bentham  endeavours  to 
distinguish  his  three  classes  from  one  another, 
the  reader  will  probably  join  with  me  in  re- 
ducing these  three  classes  to  two;  — viz.  1. 
Facts  repugnant  to  the  course  of  nature  so  far 
as  known  to  us ; and  2 Facts  merely  deviating 
from  it : or  (to  express  the  same  meaning  in 
more  precise  language)  1.  Facts  contrary  to 
experience ; 2.  Facts  not  conformable  to  ex- 
perience. 

The  discovery  of  a new  species  of  animal, 
presents  a specimen  of  a fact  not  conformable 
to  experience.  'J'he  discovery  'were  such  a 
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thing  possible)  of  an  aninoal  belonging  to  any 
of  the  already  known  species,  but  unsuscep- 
tible of  death  or  decay,  would  be  a fact  con- 
irary  to  experience. 

This  distinction  was  pointed  out  by  Hume  ;* 
but,  having  pointed  it  out,  he  knew  not  how 
to  apply  it : and  the  misapplication  which  it 
seemed  to  me  that  he  had  made  of  it,  led  me 
at  first  sight  to  imagine  that  there  was  no 
foundation  for  the  distinction  itself.  Having, 
hoM'ever,  ]jy  further  reflection,  satisfied  my- 
self of  its  reality,  1 will  attempt,  if  possible, 
to  make  my  conception  of  it  intelligible  to 
the  reader. 

a11  that  our  senses  tell  us  of  the  universe, 
consists  of  certain  phenomena,  with  their  se- 
quences. These  sequences,  that  is  to  say,  the 
different  orders  in  which  different  phenomena 
succeed  one  another,  have  been  discovered  to 
be  invariable.  If  they  were  not  so — if,  for 
example,  that  food,  the  reception  of  which 
into  the  stomach  was  yesterday  followed  by 
health,  cheerfulness,  and  strength,  were,  if 
taken  to-day,  succeeded  by  weakness,  disease, 
and  death— the  human  race,  it  is  evident, 
would  have  long  ago  become  extinct.  Those 
• sequences,  then,  which  are  observed  to  recur 
constantly,  compose  what  is  termed  the  order 
o f nature : and  any  one  such  sequence  is,  by 
rather  an  inappropriate  metaphor,  styled  a law 
of  nature. 

When  a new  discovery  is  made  in  the  na- 
tural world,  it  may  be  either  by  the  disrup- 
tion of  an  old  sequence,  or  by  the  discovery 
of  a new  one.  It  may  be  discovered,  that  the 
phenomenon  A,  which  was  imagined  to  be  in 
all  cases  followed  by  the  phenomenon  B,  is, 
in  certain  cases,  not  followed  by  it ; or  it  may 
be  discovered  that  the  phenomenon  C is  fol- 
lowed by  a phenomenon  D,  which,  till  now, 
was  not  known  to  follow  it. 

In  the  former  case,  the  newly-discovered 
fact  is  contrary  to  experience  ; in  the  latter 
case,  it  is  merely  not  conformable  to  it.  In 
the  first  case,  it  is  repugnant  to  what  had 
been  imagined  to  be  the  order  of  nature ; in 
the  second  case,  it  merely  deviates  from  it. 

The  first  time  that  the  sensitive  plant  was 
discovered,  its  characteristic  property  was  a 
fact  not  conformable  to  experience.  A new 
sequence  was  discovered  ; but  no  sequence 
was  broken  asunder : the  plant  had  not  been 
known  to  possess  this  property,  but  neither 
had  it  been  known  not  to  possess  it,  not  hav- 
ing been  known  at  all. 

But  if  a stone  projected  into  the  air  were, 
without  any  perceptible  cause,  to  remain  sus- 
pended, instead  of  falling  to  the  ground, — here 
would  be  not  merely  a new  sequence,  but  the 
disruption  of  an  old  one : a phenomenon  (pro- 
jection of  a stone  into  the  air)  which,  from 
past  experience,  had  been  supposed  to  be 


* See  his  Essay  on  Miracles. 


universally  followed  by  another  phenomenon 
(the  fall  of  the  stone,)  is  found,  in  the  case 
in  question,  not  to  be  so  followed.  Here, 
then,  is  a fact  contrary  to  experience. 

The  error,  then  (as  it  appears  to  me,)  of 
Hume,  did  not  consist  in  making  the  distinc- 
tion between  facts  contrary,  and  facts  not 
conformable,  to  experience;  it  consisted  in 
imagining,  that,  although  events  not  conform- 
able to  experience  may  properly  be  believed, 
events  contrary  to  experience  cannot.  That 
an  event  is  not  fit  to  be  credited  which  sup- 
poses the  non-universality  of  a sequence  pre- 
viously considered  to  be  universal,  is  so  far 
from  being  true,  that  the  most  important  of 
all  discoveries  in  physics  have  been  those 
whereby  what  were  before  imagined  to  be 
universal  laws  of  nature,  have  been  proved 
to  be  subject  to  exception.  Take  Mr.  Ben- 
tham’s  own  list  (pp.  ^,85)  of  the  exceptions 
to  the  law  of  gravitation:  suppose  all  these 
unknown,  the  law  might  have  been  supposed 
universal,  and  the  exceptions,  when  disco- 
vered, would  have  been  so  many  violations 
of  it : but  do  not  these  exceptions,  with  the 
exceptions  again  to  them,  and  so  on,  com- 
pose by  far  the  most  valuable  part  of  physical 
science  ?] 

§ 6.  The  improbability  of  a fact,  relatively  to 

a particular  individual,  depends  upon  the 

degree  of  his  acquaintance  with  the  course 

of  nature. 

The  improbability  of  any  alleged  fact  con- 
sists in  its  deviation  from  the  established, 
and  (as  supposed)  unvaried  and  invariable, 
course  of  nature. 

Of  what  nature  ? — Of  irrational  nature, 
or  rational,  — of  the  nature  of  things,  or  of 
men, — according  to  the  irature  of  the  alleged 
fact  deposed  to : according  as  it  is  a mere 
physical  event,  or  a human  act,  the  result  of 
the  operation  of*a  human  mind.  According 
as  the  fact  belongs  to  the  one  or  the  other 
class,  the  description  of  the  improbability  will 
admit  of  correspondent  differences. 

Does  the  fact  exhibit  any  such  deviation  ? 
If  yes,  in  what  degree?  considerable  enough, 
or  not,  to  preponderate  over  the  force  of  such 
testimony  as  the  case  presents?  What,  in 
respect  of  the  supposed  fact  in  question,  is 
the  unvaried  and  invariable  course  of  nature  ? 
Immediately  or  ultimately,  it  is  from  the  opi- 
nion of  the  judge,  determined  by  the  know- 
ledge of  the  judge,  that  the  answer  to  these 
questions,  and  the  decision  grounded  on  it, 
must  come. 

It  must  always  be  borne  in  mind  that  pro- 
bability and  improbability  are^ot,  in  strict- 
ness, qualities  of  nature  ; they  are  qualities 
attributed  to  supposed  natural  facts  in  the 
way  of  fiction,  for  the  convenience  of  dis- 
course— attributed  to  the  facts  themselves, 
in  consideration  of  the  persuasion  eutcrlauied 


92 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


roiiceriiiiig  them  in  the  mind  of  him  by  whom 
tliey  are  spoken  of  in  this  point  of  view.  The 
.alleged  fact, — is  it,  in  his  view  of  the  matter, 
completely  unconformable  to  the  ordinary 
course  of  nature?  he  sets  it  down  as  impro- 
bable in  the  highest  degree : or,  in  other 
words,  as  impossible.  Is  it  in  a less  degree 
unconformable  ? he  sets  it  down  as  simply  im- 
probable, and  not  altogether  impossible  : and 
so  downwards,  till  the  improbability  presents 
itself  as  productive  of  no  other  degree  of 
negative  persuasion  than  what  is  capable  of 
being  subdued  and  made  to  give  way  to  posi- 
tive affirmation,  by  the  force  of  such  affirma- 
tive evidence  as  the  case  affords. 

The  improbability  being  thus  recognised 
to  be  purely  relative  — relative  on  each  occa- 
sion to  the  idiosyncrasy  of  the  individual  by 
whom  the  fact  in  question  is  set  down  as  im- 
probable,— it  is  easy  to  see,  that  in  this  point 
of  view,  the  probability  or  improbability  of 
the  fact  will  depend  upon  the  degree  of  re- 
lative knowledge  possessed  by  the  individual 
judge;  and  thence  upon  the  degree  attain- 
able, and  generally  attained,  in  the  age,  and 
country,  and  rank,  in  respect  of  mental  cul- 
tivation, in  which  he  is  placed.  A fact  which, 
in  Paphlagonia  or  Palestine,  might,  in  the 
Augustan  age,  not  have  been  too  improbable 
to  be  established  by  testimony,  in  the  esti- 
mation of  the  most  knowing  minds  of  those 
respective  countries,  might  have  presented  it- 
self as  impossible  to  the  same  class  of  minds 
at  Rome  or  Athens  at  that  same  time.  A 
fact  which  in  that  same  age  might  not  have 
been  incapable  of  establishing  itself  in  the 
character  of  a probable  one  at  Rome  or  Athens, 
even  in  that  highest  class  of  minds,  might  at 
this  time  be  rejected  as  improbable  by  minds 
of  the  same  class  in  Paris  or  London.  A fact 
which  would  be  established  by  a given  force 
of  testimony  without  a dissentient  voice  in 
the  minds  of  the  highest  claSs  at  Tombuctoo, 
and  without  many  dissentient  voices  in  minds 
of  the  same  class  in  Constantinople,  might 
find  nothing  but  incredulity  in  minds  of  equal 
relative  superiority  in  London  or  Paris.  Even 
in  our  own  times,  and  within  the  hearing  of 
Bow  bells,  Stockwell  or  Cock-lane  might, 
on  the  strength  of  hearsay  evidence,  afford 
a temporary  credence  to  a fact  to  which  no 
force  of  immediate  testimony  would  be  able 
to  afford  so  much  as  a momentary  credence 
in  St.  Stephen’s  chapel. 

By  the  relative  credibility  or  incredibility  of 
a fact,  I understand  the  chance  it  has  of  being 
believed  or  disbelieved  by  a given  person. 

The  relative  incredibility,  as  regards  a par- 
ticular person,  of  an  anti-physical  fact a 

fact  amounting  to  a violation  of  a law  of  na- 
ture— will  be  in  proportion  to  his  acquaint- 
ance with  the  laws  of  nature.  Suppose  a 
person  altogether  unacquainted  with  the  laws 
of  nature,  yet  not  altogether  unaccustomed 
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to  hold  converse  with  mankind:  he  w'ould, 
upon  the  credit  of  a bare  assertion,  uttered 
by  any  person  of  his  acquaintance,  give  credit 
to  one  fact  as  readily  as  to  another ; to  the 
most  flagrantly  anti-physical  fact,  as  well  as 
to  the  most  common  fact;  to  a fact  the  most 
devious  and  extraordinary  in  degree  or  spe- 
cies, as  well  as  to  the  most  ordinary  fact;  to 
the  existence  of  a ghost  or  a devil,  as  well  as 
to  that  of  a man  ; to  the  existence  of  a man 
sixty  feet,  or  no  more  than  six  inches,  high, 
as  well  as  to  that  of  a man  of  six  feet ; to  the 
existence  of  a nation  of  cyclops,  with  but  one 
eye  each,  and  that  in  the  middle  of  the  fore- 
head, as  well  as  to  the  existence  of  a nation 
with  two  eyes  in  their  ordinary  place. 

In  this  respect,  all  nations  as  weU  as  all 
men  are  children  for  a time.  Among  savages, 
not  to  speak  of  barbarians,  the  mental  state 
cannot  be  regarded  but  as  a state  to  which  this 
supposition  is  in  a great  degree  applicable. 

What  is  there  that  would  not  be  believed 
in  a nation  in  which  it  was  generally  under- 
stood— so  generally  as  to  be  a position  acted 
upon  by  law,  that  guilt-or  innocence,  menda- 
city or  veracity,  was  to  be  determined  by  a 
man’s  walking  blindfold  hurt  or  unhurt  in  a 
maze  of  red-hot  ploughshares? 

Of  a given  apparently  anti-physical  fact, 
the  relative  incredibility  will  be  apt  to  in- 
crease, not  only  with  a man’s  acquaintance 
with  the  laws  of  nature,  but  with  his  ac- 
quaintance with  the  history — the  correspond- 
ent part  of  the  history,  of  the  human  mind ; 
with  the  observations  he  has  had  occasion  to 
make  of  the  extreme  frequency  of  incor- 
rectness and  mendacity  among  mankind,  or 
rather  of  the  extreme  rarity  of  the  opposite 
phenomena ; of  the  extreme  frequency  of 
the  instances  in  which  either  the  one  or  the 
other  has  been  reduced  to  certainty,  some- 
times by  irreconcilable  contradictions,  as  be- 
tween divers  reports  of  the  same  transaction 
— sometimes  by  self-contradiction  on  the  part 
of  each. 

In  the  case  of  an  apparently  anti-physical 
fact  reported  by  a writer  or  a number  of  wri- 
ters in  a distant  period, — to  render  it  more 
credible  that  he  should  either  have  been  a 
deceiver  or  deceived,  than  that  the  fact  was 
true,  it  is  not  necessary  that  it  should  appear 
that  he  was  acted  upon  by  this  or  that  parti- 
cular cause  of  delusion,  or  that  he  had  this 
or  that  point  to  gain,  this  or  that  specific  ad- 
vantage to  reap,  from  the  lie.  All  men  are, 
occasionally,  exposed  to  seduction  in  this 
way,  to  the  temptation  of  swerving  from  the 
truth,  by  all  sorts  of  motives.  True  it  is, 
that  in  this  case  there  are  two  suppositions 
to  make,  for  one  that  there  is  in  the  other. 
But,  take  each  of  these  suppositions,  — what 
can  be  more  probable  ? 

Go  back  to  distant  ages,  we  shall  find  men 
of  the  very  first  reputation  for  sagacity,  for 
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insiglit  into  the  human  heart,  very  unper- 
fectly  apprized  (to  appearance  at  least)  of 
the  causes  of  untrustworthiness  to  whtch  ex- 
tra-judicial testimony  is  exposed.  Speaking 
of  the  two  miraculous  cures  ascribed  to  the 
Emperor  Vespasian,  “ Utrumque”  (says  Ta- 
citus) “ qui  interfuere,  nunc  quoque  memo- 
rant,  postquam  nullum  mendacio  pretium.” 
“ By  persons  who  were  privy  to  the  two 
transactions,  both  are  still  related,  now  that” 
(understand,  by  the  extinction  of  that  empe- 
ror’s family)  “ mendacity  has  no  longer  any 
reward  to  hope  for."  No  reward  to  hope 
for  1 As  if  punishment  was  not  a still  more 
irresistible  principle  of  seduction  than  reward  I 
as  if  forfeiture  of  reputation,  of  reputation 
for  veracity,  were  no  punishment ! 

By  Tacitus,  both  these  miracles  were  be- 
lieved. The  remark  could  have  had  no  other 
object  than  to  communicate  that  persuasion 
to  his  readers.  Unless  his  intention  was  to 
deceive,  he  was  himself  deceived. 

In  England,  miracles  of  the  same  kind,  but 
prodigiously  greater  in  number,  and  beyond 
comparison  better  attested,  were  believed  — 
within  these  hundred  years  very  generally 
believed;  and  now,  perhaps  (anno  1826)  not 
by  a single  human  being  — not  even  by  any 
of  the  multitudes  that  still  believe  in  witches 
and  apparitions.  It  was  among  the  attributes 
of  the  Stuart  dynasty,  to  cure  their  subjects 
of  the  species  of  scrofula  called  the  king’s 
evil.  A piece  of  coined  gold  being  touched 
by  the  monarch  for  the  purpose,  the  patient 
wore  it  thereafter  by  a string  upon  his  neck; 
for  which  purpose  a hole  was  pierced  in  it. 
By  family  inheritance,  I have  three  of  these 
pieces  still  by  me.  It  was  not  by  the  vision 
of  a god — the  god  Serapis — that  so  many 
beneficent  monarchs  were  determined  to  ex- 
ercise, for  the  benefit  of  their  subjects,  this 
healing  power ; it  was  by  the  experience  of 
ages.  Under  James  I.  the  practice  began,  or 
at  least  existed,  with  the  17th  century;  un- 
der Anne,  it  continued  for  the  first  fourteen 
years  of  the  18th:  — omitting  the  reprobate 
Charles  and  the  usurping  William,  all  of 
them  monarchs  of  exemplary  faith  and  piety. 
Would  sovereigns  such  as  these  have  lent  a 
hand  to  an  imposture  ?* 

Thus  it  is,  that,  in  many  instances,  impro- 
bability is  relative : the  same  fact  is  at  once 

• In  the  edition  of  Boswell’s  Johnson  pub- 
lished  in  1835  (I.  36,)  in  illustration  of  the  cir- 
cumstance of  Johnson  having  been  touched  by 
Queen  Anne,  the  following  proclamation  is 
copied  from  the  London  Gazette,  No.  2180:— 
“ Whitehall,  Oct.  8,  1686. — His  Majesty  is  gra- 
ciously pleased  to  appoint  to  heal,  weekly,  for  the 
evil,  upon  Fridays;  and  hath  commanded  his 
physicians  and  chirugeons  to  attend  at  the  office 
^pointed  for  that  purpose,  in  the  Meuse,  upon 
Thursdays,  in  the  afternoon,  to  gve  out  tickets.” 
During  the  rebellion  of  1745,  Charles  Edward 
restored  the  practice  in  Scotland.  — Ed, 


\ probable  and  improbable  — probable  to  some 
persons  improbable  to  others;  and  this  with- 
out any  necessary  imputation,  on  either  side, 
on  the  judgment  of  those  by  whom  such  op- 
posite decisions  are  pronounced. 

Ignorance,  though  perhaps  more  exposed 
to  erroneous  judgments  on  the  side  of  belief, 
is  by  no  means  unexposed  to  erroneous  judg- 
ments on  the  side  of  disbelief;t  inasmuch  as 
the  analogies  by  which  extraordinary  inci- 
dents are  brought  within  the  sphere  of  pro- 
bability, are,  in  proportion  to  the  degree  ot 
their  ignorance,  apt  to  be  without  the  com- 
pass of  their  knowledge. 

The  less  extensive  a man’s  acquaintance  is 
with  the  ordinary  course  of  nature,  the  greater 
is  the  number  of  those  facts,  which  by  him 
are  not  seen  and  understood  to  be  within  the 
ordinary  course  of  nature  — facts  which,  in 
his  view  of  the  matter,  belong  to  the  predi- 
cament of  extraordinary  things.  The  great- 
er, therefore,  is  the  number  of  those  things 
which,  being  to  him  extraordinary  things,  are 
by  others  reported,  and  by  him  (as  occasion 
presents  them  to  his  observation)  found  and 
proved,  to  be  true. 

Supposed  facts,  which,  besides  being  to 
him  extraordinary,  are  really  out  of  the  course 
of  nature,  and  not  only  so,  but  actually  untrue, 
are  by  him  neither  seen  nor  suspected  to  be 
untrue.  Why  not?  Because,  by  their  being 
extraordinary  to  him,  little  cause  is  presented 
for  suspecting  them  to  be  untrue:  for  many 
facts  which  to  him  are  extraordinary,  are  by 
the  general  consent  of  those  with  whom  he  is 
acquainted  held  to  be,  and  upon  trial  found 
to  be,  true.  Nor,  by  their  being  really  out 
of  the  ordinary  course  of  nature,  are  they 
presented  to  him  as  being  in  a proportion- 
able  degree,  if  in  any  degree,  improbable:  for 
with  the  extraordinary  course  of  nature,  as 
distinct  from  the  ordinary,  he  has  little  or  no 
acquaintance. 

Suppose  a Turk,  of  the  ordinary  class  of 
Turks  in  point  of  education,  to  have  been 
told  of  the  elevation  of  a number  of  persons 
in  the  air,  and  of  the  aerial  voyage  performed 
by  them ; and  this  by  a bare  statement  of  the 
fact  so  far  as  above  described,  and  without 
any  indication  given  of  the  cause  by  which  the 
elevation  was  produced.  Probably  enough, 
neither  disbelief,  nor  so  much  as  any  con- 
siderable surprise,  would  in  his  mind  have 
been  tiie  result.  To  his  disposition  to  give 
credence  to  this,  or  any  other  fact  of  the 
extraordinary  class,  no  great  addition  could 
probably  remain  to  be  made  by  occular  de- 
monstration. Whatever  fact  of  this  descrip- 
tion could  be  related  to  him,  would  be 
rendered  sufficiently  credible  by  a word, 
whatever  it  be,  of  which  in  English  the  words 
magic  or  sorcery  serve  for  representatives. 

+ e.  g.  The  case  of  Bruce,  the  Abyssinian  tra- 
veller.— Ed, 
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By  the  Turks,  Christians  are  considered  either 
as  being  in  general  magicians,  workers  of 
wonders,  or,  at  least,  as  abounding  in  magi- 
cians: and  by  magic,  one  thing  may  be  done 
as  well  as  another.  The  contents  of  the  ma- 
chine by  which  this  wonder  was  achieved, 
were  in  fact  composed  of  rarefied  air: — had 
this  account  of  it  been  given  to  him,  would 
he  have  credited  it?  Not  unlikely;  and  so 
would  be,  as  likely,  had  they  been  represented 
to  him  as  composed  of  lead.  To  a people 
to  whom  the  face  of  nature  is  not  visible 
througli  any  other  medium  than  that  of  the 
Koran,  one  fact  is  not  more  unconformable 
to  the  course  of  nature  than  another. 

When  an  air-balloon,  on  the  hydrogen  gas 
principle,  performed  for  the  first  time,  at  St. 
Petersburg,  an  aerial  voyage, — certain  Ja- 
panese, who  having  been  shipwrecked  some- 
where in  Kamschatka,  had  from  thence  been 
conveyed  to  Petersburg,  were  of  the  number 
of  tlie’  spectators.  All  the  rest  were  wrapped 
up  in  amazement:  the  Japanese  alone  re- 
mained unaffected.  A Russian  noticing  their 
unconcern,  and  asking  for  the  cause  ot  it, — 
“ Oh !”  said  a Japanese,  “ this  is  nothing  but 
magic;  and  in  Japan  we  have  practitioners  in 
magic  in  abundance.” 

In  the  long-established  empire  of  Japan, 
it  is  probable,  as  in  the  long-established  and 
neighbouring  empire  of  China,  they  have 
jugglers,  whose  art  consists  in  the  produc- 
tion of  whatsoever  phenomena  seem  most  un- 
conformable to  the  known  course  of  nature. 
In  England,  as  well  as  in  other  superiorly- 
informed  nations,  such  appearances  are  exhi- 
bited by  jugglers,  as  it  requires  a better 
acquaintance  with  the  course  of  nature  than 
falls  to  the  lot  of  the  bulk  of  the  people,  to 
distinguish  from  impossibilities;  and  in  China, 
the  art  of  juggling,  having  been  longer  in  use 
than  in  any  European  country,  appears,  by 
the  instances  given  by  travellers,  to  have 
been  carried,  in  some  particulars,  to  a still 
higher  degree  of  perfection  than  anywhere 
in  Europe. 

The  art  of  travelling  in  the  air  being  re- 
ferred to  jugglery,  and  considered  as  no  more 
than  a particular  branch  of  that  commonly- 
practised  art,  all  cause  of  wonder  was  at  an 
end. 

In  the  character  of  a faithful  picture  of  real 
life,  the  Arabian  Nights’  Entertainments,  to 
an  Arabian  understanding,  are  upon  a par 
with  other  histories : and  if  in  some  points 
they  differ  from  histories  strictly  and  properly 
so  called,  it  is  only  in  the  same  respect  as  Ro- 
binson Crusoe  differs  from  actual  biography: 
though  not  actually  true,  they  contain  no- 
thing but  what  might  have  been  true;  and 
if,  in  any  instance,  they  are  not  to  be  be- 
lieved to  be  true,  it  is  only  because,  upon  a 
close  inspection,  it  may  be  found  that  they 
are  not  given  for  such. 


The  author  being,  in  the  autumn  of  1786, 
on  board  a Turkish  vessel,  on  a voyage  from 
Smyrna  to  Constantinople,  a storm  arose  in 
the  sea  of  Marmora,  which  made  us  glad  to 
take  re^iige  in  a port  on  the  Asiatic  side, 
called  Kiemed,  where  the  first  object  we 
saw,  as  soon  as  we  could  see  anything,  was 
the  wreck  of  a vessel  just  driven  on  shore 
within  a stone’s  throw  of  us. 

There  being  several  Franks  of  ns  on  board, 
the  master  of  the  vessel,  through  the  medium 
of  an  interpreter,  examined  us  all  for  the  pur- 
pose of  knowing  whether  any  such  article  as 
a fragment  of  an  Egyptiam  mummy  existed 
in  the  possession  of  any  of  us ; and  if  so, 
whether  we  could  favour  him  with  a sight 
of  it.  The  answer  having  been  universally 
in  the  negative,  — when  the  storm  was  over, 
it  was  observed  tons  by  the  interpreter,  that 
our  deficiency  in  this  curious  article  was,  per- 
haps, a fortunate  circumstance  for  us;  mummy 
being  among  the  implements  known  to  be  em- 
ployed by  Christians  in  the  practice  of  divers 
magical  arts,  and,  amongst  others,  of  the  art 
of  raising  storms:  whereupon,  had  any  such 
article  been  found  in  our  possession,  it  would 
have  been  matter  of  consideration,  as  a means 
of  abating  the  fury  of  the  storm,  whether  to 
be  satisfied  with  throwing  overboard  the  ma- 
gical implement,  or  to  throw  over  the  magi- 
cians along  with  it. 

The  theoretical  principle  being  established 
on  the  ground  of  notoriety,  the  practical  in- 
ferences seemed  to  follow  from  it  consistently 
enough.  If,  by  a piece  of  a dead  body,  pre- 
served in  a particular  manner,  and  introduced 
on  board  a ship,  a storm  could  be  raised, — 
what  more  natural  than  that,  by  throwing  it 
out  of  the  ship  the  storm  should  be  appeased  ? 
The  cause  taken  away,  the  effect  will  follow. 
Moreover,  if,  upon  the  removal  of  the  sup- 
posed yuse,  the  effect  should  not  follow — 
if,  after  this  magical  implement  had  been 
thrown  overboard,  the  storm  should  continue 
unappeased,  — the  continuance  of  it  would 
be  a proof  that  the  cause  of  the  storm,  if  re- 
moved in  part,  was  not  removed  completely: 
it  would  be  a sign  that,  along  with  this  known 
implement,  the  magician  was  in  possession 
of  some  other  implement,  or  implements,  not 
equally  known,  but  equally  well  adapted  for 
the  purpose  of  raising  storms:  and,  under  the 
difficulty  of  ascertaining  what  were  the  other 
implements  by  the  help  of  which  the  magi- 
cian might  be  enabled  to  fulfil  his  wicked  pur- 
pose, the  surest  course  was  to  rid  the  ship  of 
the  magician  himself,  which  done,  his  tools, 
were  they  ever  so  numerous,  would  do  no 
mischief. 

Be  this  as  it  may,  the  sagacious  Turk  might 
have  placed  his  argument  on  ground  abso- 
lutely impregnable,  by  calling  in  to  his  aid 
the  principle  of  the  Scotch  philosopher.  I 
have  a propensity,  he  might  have  said,  to  be- 
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lieve  whatever  I hear,  probable  or  improba- 
ble : and  this  propensity  is  innate;  for  who 
can  tell  me  when  it  first  began  to  show  it- 
self? But  being  innate,  it  is  not  derived  from 
experience ; and  being  older  than  experience, 
it  is  stronger  than  experience ; nor,  therefore 
can  any  argument  drawit  from  probability  or 
im  probability  stand  against  it ; for  an  argument 
drawn  from  probability  or  improbability  rests 
on  no  other  basis  than  that  of  experience ; 
and  when  experience,  or  anything  that  rests 
upon  it,  is  encountered  by  the  opposing  pres-^ 
sure  of  the  pre-established  propensity,  which 
it  is  that  must  yield,  is  manifest  enough.* *• 

The  better  acquainted  we  are  with  the 
course,  the  ordinary  course,  of  nature,  the 
bettef  qualified  we  are,  of  course,-  for  judging 
whether  a given  fact  be  conformable  or  un- 
conformable  to  it. 

.As  between  credulity  and  incredulity,  belief 
of  false  facts  and  disbelief  of  true  ones,  th« 
former  will  naturally  present  itself  as  being, 
in  the  greatest  plenty,  the  fruit  of  ignorance. 
It  certainly  is  so,  in  so  far  as  ignorance  is  ac- 
companied with  the  consiousness  of  its  own 
* existence.  Such  consciousness  is  a natural, 
and  perhaps  predominantly  frequent,  accom- 
paniment of  ignorance  ; but  it  is  by  no  means 
an  inseparable  one.  Much  will  depend  upon 
the  opportunities  a man  has  of  being  witness 
of  the  proofs  of  a degree  of  knowledge  supe- 
rior to  his  own.  Much  will  also  depend  upon 
the  particular  temper  and  cast  of  mind  of  in- 
dividuals ! 

Carrying  with  them  the  productions  of  Eu- 
ropean arts,  the  voyagers  that  from  time  to 
time  have,  within  the  two  or  three  last  cen- 
turies, visited  the  newly-discovercd  parts  of 
this  our  globe,  have  in  general  found  the  in- 
habitants well  enough  disposed  to  give  credit 
to  their  visiters  for  reported  wonders,  on  the 
strength  of  the  wonders  presented  to  their 
eyes : but  this  facility  of  credence  has  not 
heen  altogether  without  its  exceptions.  The 
case  of  the  King  of  Siam  is  old  enough  to 
have  been  noted  and  commented  upon  by 
Locke.f  When,  in  reporting  the  state  of 
*hings  in  their  own  country,  the  Dutchmen 
who  visited  his  dominions  came  to  speak  of 
the  frozen  scenes  presented  by  their  winters 
— water  hardened  to  such  a degree  as  to  bear 
men  and  waggons  like  dry  land,  — a laugh  of 
scorn  was  the  reply,  and  they  were  set  down 
for  impostors. 

At  that  time  of  day,  the  advances  made  in 
natural  science  were  as  yet  but  inconsider- 
able ; and  the  strangers  by  whom  the  won- 
der was  reported,  were,  perhaps,  not  much 
more  than  upon  a par  with  his  Siamese 
majesty,  in  respect  of  their  advances  in  the 
career  of  science  ; or,  at  any  rate,  were  not 
provided  with  any  ready  means  of  displaying 

• Vide  Reid,  Essay  vi.  ch.  v. — Ed. 

*•  Essay,  Book  iv.  ch.  xv.  § 5. 


any  proofs  of  their  superiority  in  his  view. 
The  fact  was  not  conformable  to  the  course 
of  nature,  in  any  such  state  of  things  as  bis 
opportunities  of  observation  had  presented  to 
his  view.  He  had,  therefore,  the  same  reason 
for  disbelieving  that  fact,  as  we  have  for  dis- 
believing facts  which,  by  thousands  and  thou- 
sands that  could  be  mentioned,  a European, 
instructed  or  not  instructed  in  the  rudiments 
of  physical  science,  would,  at  this  time  of 
day,  be  disposed  to  reject  as  incredible  at  the 
first  word. 

In  London  itself,  that  great  metropolis 
which  disputes  with  Paris  the  title  of  metro- 
polis of  the  scientific  world,  his  Siamese  ma- 
jesty found,  within  the  compass  of  my  own 
experience,  a not  unworthy  representative  in 
the  person  of  an  English  physician.  At  that 
time,  about  twenty  years  or  thereabouts  had 
elapsed  since  the  publication  of  the  first  ex- 
periment by  which  mercury,  by  the  help  of 
the  Russian  ice,  had  been  exhibited  in  a solid 
state.  In  company  with  the  learned  doctor, 
I happened,  on  I forget  what  occasion,  to 
make  allusion  to  this  experiment.  With  an 
air  of  authority,  that  age  is  not  unapt  to  as- 
sume in  its  intercourse  wdth  youth,  be  pro- 
nounced the  history  to  be  a lie,  and  such  a 
one  as  a man  ought  to  take  shame  to  himself 
for  presuming  to  bring  to  view  in  any  other 
character. 

Solidity,  liquidity,  and  gaseosity,  appear 
now  for  some  time  to  have  been  considered, 
in  natural  philosophy,  as  the  three  states,  of 
which,  by  combination  with  an  appropriate 
portion  of  caloric,  bodies  in  general,  such  as 
we  are  acquainted  with,  may  be  regarded  as 
susceptible  : insomuch  that,  — although  in- 
stances, and  those  pretty  numerous,,are  not 
wanting,  in  which  this  or  that  modification 
of  matter  has  not  as  yet  been  seen  assuming, 
or  made  to  assume,  this  or  that  one  of  the 
three  states, — yet  its  being  presented,  though 
for  the  first  time,  in  such  hitherto  unknown 
state,  would  no  more  be  regarded  as  repug- 
nant to  any  law  of  nature,  or  as  an  instance 
of  an  incredible  deviation  from  the  ordinary 
course  of  nature,  than  the  existence  of  water 
in  the  state  of  ice  or  steam. 

One  of  the  most  interesting  remains  of 
Grecian  antiquity,  is  the  narrative  which  Lu- 
cian (who,  though  not  the  most  ingenious, 
may  be  set  down  as  by  far  the  wisest  among 
the  Grecian  philosophers)  — Lucian,  an  eye- 
witness, has  left  us,  of  the  pranks  played  by 
the  impostor  Alexander : a sort  of  Sidrophel 
in  a higher  sphere,  who,  upon  the  strength  of 
a worm  enclosed  in  an  egg-shell,  a tame  real 
snake,  and  the  head  of  an  artificial  one,  set 
up  for  a prophet  and  prime  minister  of  the 
god  iEsculapius.  Had  any  man  paid  a visit 
to  Lucian,  and  said  to  him,  “ Yesterday  I 
saw  Alexander,  with  his  serpent-god,  sailing 
in  the  air  in  a boat,  and  mounting  up  to  hea- 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  V. 


voii,  taking  witli  him  a globe  of  not  less  than 
tliirty  feet  diameter  — saw  him  and  watched 
him  till  his  approara  to  *he  seat  of  Jupiter 
had  rendered  him  in  dsible  woat  would  have 
been  the  reception  given  oy  the  philosopher 
to  his  informant?  Probably,  much  the  same 
that  the  King  of  Siam  gave  to  the  story  of 
the  solid  water,  and  the  English  physician  to 
tlie  lie  about  tlie  solid  quicksilver.  But  sup- 
pose, the  ne.xt  day,  Lucian  himself  had  been 
witness  to  the  ascent  of  jEsculapius,  with  his 
favourite,  to  his  native  heaven?  — he  would 
either  have  been  a convert  to  the  godhead  of 
the  serpent,  and  the  divine  mission  of  the 
prophet  Alexander,  or  have  borrowed  some 
such  term  as  magic  as  a cover  to  his  obsti- 
nacy; to  a disbelief  for  which  he  would  not 
have  been  able  to  have  given  any  tolerable 
reasons. 

A fact  which,  when  viewed  through  the 
medium  of  a man’s  actual  stock  of  physical 
science  (for  even  the  New  Hollanders  are  not 
without  some,)  presents  itself  as  rendered  in- 
credible by  its  non-conformity  to  the  known 
course  of  nature,  may  (if  his  mind  be  open  to 
reasoning,  and  passion  do  not  shut  the  door) 
be  rendered  credible  to  him,  by  showing  its 
conformity  to  this  or  that  fact,  rendered  for 
the  purpose  present  to  his  observation,  or 
which,  though  not  altogether  foreign  to  his 
memory,  had  not  happened  to  present  itself 
in  that  point  of  view.  Neither  the  frigorific 
saline  mixtures  we  are  acquainted  with  — nor 
ether,  which,  by  the  promptness  of  its  eva- 
poration, stands  in  lieu  of  all — could  at  that 
time  have  been  exhibited  to  the  King  of  Siam 
by  his  Batavian  visitants.  But  a handful  of 
nitre,  which,  being  disolved  in  boiling  water, 
had  been  converted  in  appearance  into  its 
aqueous  solvent,  might,  on  its  cooling,  have 
been  made  to  exhibit  to  the  eyes  of  the  in- 
credulous monarch  the  transformation  of  the 
liquid  into  that  semi-transparent  stone  which, 
in  the  regions  of  the  north,  affords  natural 
bridges  capable  of  conveying  the  heaviest 
elephants  over  extensive  rivers.  Or  — unless 
in  the  climate  of  Siam  there  be  something, 
which  there  does  not  seem  likely  to  be,  to 
prevent  the  success  of  an  experiment  which 
in  Bengal  is  so  commodiously  subservient  to 
wholesome  luxury — a set  of  porous  and  shal- 
low earthen  pans,  with,  or  perhaps  without, 
an  artificial  current  of  air,  might,  without  any 
extraneous  additament,  have  sufficed  for  con- 
verting, in  any  moderate  quantity  that  could 
be  required,  the  fable  into  fact. 

Not  quite  so  easy  might  have  been  the  task 
of  him  who  should  have  had  to  reconcile  the 
facetious  philosopher  of  Greece  to  the  evi- 
dence of  his  senses.  The  favourite  fluid  (he 
might  have  said)  of  Minerva,  rides  triumphant 
and  unsullied  upon  the  element  of  Neptune. 
When,  from  the  summit  of  Ida,  a pine  is 
rolled  down  and  precipitated  into  the  waves. 


it  not  only  rides  upon  the  water,  but  commu- 
nicates its  buoyancy  to  the  hands  that  severed 
it  from  the  parent  earth.  What  the  oil  or  the 
wood  is  to  the  water,  an  air  which  you  are 
not  yet.  acquainted  with,  but  which  nature 
prepares  already  in  great  quantities,  is  to  the 
air  in  which  we  move  and  breathe.  Inclose 
this  light  air  in  a bag  of  sufficient  size,  it  will 
carry  up,  as  you  see,  not  the  bag  only,  but 
boats,  and  men,  and  gods,  along  with  it; 
exactly  as  the  pine,  when  by  the  force  of  the 
fall  it  has  been  driven  to  the  bottom  of  the 
lake,  rises  by  its  own  levity,  and  would  still 
rise,  though  men  and  other  heavy  bodies  were 
attached  to  it.  It  is  not  that  the  new  air  is 
devoid  of  weight,  any  more  than  the  old  air, 
by  the  impulse  of  which  vessels  are  drawn  by 
design  along  the  surface,  and  by  accident  to 
the  bottom  of  the  waters ; but — the  lighter 
air  not  being  so  obedient  to  the  unknown 
^ower  by  which  the  eflfect  we  call  weight  is 
produced — the  lighter  air,  which,  were  it 
alone,  would  cling  to  the  earth,  is  drawn  oflf 
from  it  by  its  more  powerful  antagonist,  car- 
rying with  it  its  receptacle,  and  the  burdens 
you  see  attached  to  it. 

Would  this  analogy  have  satisfied  the  scoff- 
ing philosopher,  or  would  nothing  less  have 
satisfied  him  than  the  setting  up  a manufac- 
ture of  hydrogen  gas  before  his  eyes  ? This 
would  have  depended  upon  his  particular 
frame  of  mind,  upon  the  humour  he  happened 
to  be  in,  and  more  or  less,  perhaps,  upon  the 
state  of  his  quarrel  with  the  impostor  whose 
pranks  he  has  detailed  to  us  in  so  agreeable 
a narrative. 

Opinions,  recognised  at  present  among'the 
enlightened  classes  in  enlightened  nations  as 
being  unsupported  by  fact,  and  in  opposition 
to  those  laws  of  nature  which  have  been  built 
on  fact,  have  been  erected  into  what  may 
be  .styjed  so  many  false  and  spurious  laws  of 
nature.  From  these  spurious  laws,  evidence, 
which  on  account  of  the  extraordinariness  of 
it  would  be  deemed  false,  by  reason  of  the 
circumstantial  scientific  evidence  opposed  to 
it  by  the  science  of  the  age  and  country,  may 
derive,  and  in  many  instances  has  derived, 
but  too  effectual  a support.  At  no  time  have 
even  the  most  enlightened  classes  been  al- 
together exempt  from  the  delusion  spread  by 
such  spurious  laws  of  nature.  The  station  of 
a judge,  how  high  soever  it  may  rank  in  the 
scale  of  mental  illumination,  has  at  no  time 
been  everywhere  sufficient  to  exempt  a man 
from  false  persuasions,  grounded  on  the  false 
laws  of  nature  above  spoken  of. 

Among  these  so  unhappily  prolific  opinions, 
the  most  conspicuous  and  persuasive  (not  to 
say  the  only  ones)  are  those  which  have  had 
the  religious  sanction  for  their  support.  The 
persuasion  generated  has  been  produced,  not 
by  any  facts  by  which  the  opinion  has  been 
seen  to  be  supported,  but  by  a persuasion  of 
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A very  different  sort ; viz.  that  he  in  whose 
breast  the  principal  persuasion  in  question 
should  fail  of  being  produced,  would,  by  rea- 
son of  such  failure,  be  consigned  to  incon- 
ceivable and  endless  tortures. 

If  a clear  line  could  be  drawn,  and  were 
actually  drawn,  between  time  and  time,  in- 
somuch that  the  dominion  of  these  spurious 
laws  of  nature  were  luiderstood  to  be  con- 
fined to  time  long  since  past,  the  real  law  of 
nature  reigning  with  undisputed  dominion  in 
time  present  and  to  come,  — the  error  might 
not,  in  this  point  of  view,  be  attended  with 
any  pernicious  consequences  in  practice.  But 
by  no  man  has  any  satisfactory  or  so  much  as 
plausible  reason  been  ever  given,  why  any 
such  line  should  be  thought  capable  of  be- 
ing drawn  anywhere ; much  less  has  it  been 
shown  that,  for  any  precise  and  satisfactory 
reason,  it  should  be  understood  to  have  bjen 
drawn  at  this  or  that  precise  point  of  time. 

Things  being  thus  circumstance<l,  — opi- 
nions enunciative  of  false  laws  of  nature,  opi- 
nions that  have  received  their  birth  at  some 
widely-distant  point  of  time,  have,  in  times 
little  anterior  to  the  present,  been  produc- 
tive of  judicial  decisions,  by  which  much  mis- 
chief has  been  done,  and  a degree  of  alarm 
propagated  through  the  community,  such  as 
could  not  have  been  spread  by  the  most  atro- 
cious crimes.  It  has  been  the  effect  of  such 
opinions,  not  only  to  give  support  to  the  false 
evidence  which  would  otherwise  find  itself 
resisted,  and  with  effect,  by  the  circumstan- 
tial scientific  evidence  of  the  age  and  country, 
but  even  to  give  birth  in  the  first  instance  to 
such  false  evidence. 

In  the  seventeenth  century,  Urbain  Gran- 
dier,  for  having  employed  devils  to  take  pos- 
session of  certain  nuns  at  Loudun,  and  enable 
him  to  take  possession  of  them  for  carnal  pur- 
poses, was  roasted  alive  by  a slow  fire,  after 
having  undergone  other  tortures.  Of  this 
catastrophe,  the  immediate  authors  were  cer- 
tain corrupted  magistrates  and  corrupted  wit- 
nesses of  that  time:  but  the  original  authors 
were  the  devils  who,  in  a distant  age  and 
country,  were  cast  into  the  herd  of  swine ; 
together  with  so  many  others  who,  in  that 
age  and  nation,  found,  in  such  abundance, 
such  easy  entrance  into  the  human  breast. 

In  England,  not  many  years  afterwards. 
Sir  Mathew  Hale,  a judge  of  even  proverbial 
probity — a judge  superior  to  all  corruption, 
but  not  superior  to  delusion,  if  the  belief  in 
witchcraft  be  delusion,  — hanged  an  indivi- 
dual for  witchcraft : by  the  assistance  of  a 
jury,  whose  delusion  had  probably  not  waited 
for  his,  but,  at  any  rate,  was  confirmed  by  it. 
Of  this  catastrophe,  the  immediate  authors 
were  the  judge  and  jury,  and  the  either  cor- 
rupted or  deluded  witnesses  of  that  place  and 
time ; but  the  original  author  was  the  witch 
Von.  VII 


of  Endor,  and  those  predecessors  of  hers  in 
the  same  profession,  for  whose  punishment  a 
law  had  been  inserted  into  the  Mosaic  code. 

The  general  evidence  applied  by  scientific 
information  to  the  direct  evidence  of  parti- 
cular extraordinary  facts,  is  not  always  ne- 
cessarily and  without  exception  (though  it 
is  most  apt  to  be)  on  the  negative  side,  in 
opposition  to  such  direct  evidence.  Direct 
evidence,  the  truth  of  which  is  rendered  sus- 
picions by  this  circumstance — viz.  that  the 
fact  reported  by  it  would,  if  true,  be  a viola- 
tion of  some  acknowledged  law  of  nature  — 
may  be  exempted  from  suspicion,  by  showing 
that  it  is  in  conformity  to  some  other  less 
extensive  law  of  nature,  which  operates,  as 
it  were,  as  an  ezceplioti  to  that  which  is  more 
extensive.  By  magnetism,  by  electricity,  by 
chemical  attraction,  by  galvanism,  by  expan- 
sion and  contraction,  produced  by  the  action 
of  caloric  on  bodies,  in  their  several  states  of 
solidity,  liquidity,  and  gaseosity,  motions  are 
produced  in  a direction  opposite  to  that  in 
which  the  body  in  question  is  drawn  by  the 
more  extensive  law  of  gravitation.  Of  the 
attraction  of  gravity,  some  sort  of  conception 
must  have  been  entertained  in  every,  the 
rudest  age;  but  in  the  ancient  world,  even 
in  its  most  enlightened  period,  the  Concep- 
tion entertained  of  this  universal  property  of 
all  matter  was  but  imperfect,  and  was  not 
expressed  by  any  sufficiently  comprehensive 
name.  Of  the  other  laws,  which,  as  just 
mentioned,  stand  as  it  were  as  so  many  ex- 
ceptions to  that  more  general  law,  scarce  any 
conception  was  in  those  days  entertained  : of 
the  laws  of  magnetic,  in  particular,  and  elec- 
trical and  galvanic  motion,  none  whatever. 
In  the  museum  at  Oxford  may  be  seen  (or 
at  least  might  once  be  seen)  a natural  mag- 
net, by  which  a mass  of  iron,  weighing  I, ‘200 
lbs.,  is  or  was  kept  suspended.  At  the  lec- 
tures there  delivered  on  natural  philosophy, 
might  at  the  same  time  be  seen  an  exhibition 
which,  I suppose,  is  commonly  enough  re- 
peated in  other  such  lectures — a plate  of 
gold  kept  suspended  for  some  moments  in  a 
state  of  absolute  rest,  by  the  antagonising 
forces  of  gravitation  and  electricity.  Uf  late, 
in  presence  of  numerous  companies,  different 
parts  of  a dead  body  have  received,  from  the 
so  recently  discovered  power  of  galvanism, 
motions  opposing  and  overpowering  the  ac- 
tion of  gravity. 

In  our  own  times  and  country,  scarce  a 
journeyman  or  a milliner’s  apprentice  in  a 
country  town,  to  whom  these  particular  and 
recently-discovered  laws  of  nature  are  alto- 
gether unknown.  Even  to  these  inferior 
ranks,  a fact  of  any  of  the  classes  above  ex- 
emplified would  therefore,  at  present,  be  as 
far  from  appearing  improbable,  as  the  fact  of 
a stone’s  falling  to  the  ground  after  lieing 
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dropt  or  projected  from  the  hand.  By  a per- 
son now  sitting  in  the  station  of  a judge,  even 
though  he  were  selected  from  no  higher  rank 
in  tlie  scale  of  illumination,  these  facts  would, 
any  of  them,  be  received  upon  any,  the  slig^lit- 
est,  evidence.  In  the  age  of  Lucian,  had  Lu- 
cian sat  as  judge,  and  any  of  these  facts  been 
exhibited  to  him  in  evidence,  without  aiy 

previousexplanation,— Lucian,  notwithstand- 
ing all  his  knowledge  and  sagacity,  or  rather 
by  reason  'of  that  very  knowledge  and  saga- 
city, could  never  have  failed  to  reject  it  as 
incredible. 

Facts,  then,  which  were  true,  have  been 
rejected,  and  with  reason  rejected,  as  impro- 
bable. When  a fact  presents  itself  as  impro- 
bable, does  this  experience  afford  any  reason 
for  crediting  it  as  if  it  were  true  ? Nothing 
like  it.  Disbelieving  improbable  things,  we 
shall  deceive  ourselves  once;  believing  them, 
we  shall  deceive  ourselves  nine  hundred  and 
ninety-nine  times.  Deceived  we  shall  be,  not 
unfrequently,  do  what  we  can : all  that  is 
left  for  us  to  aim  at,  is,  so  to  order  our  judg- 
ment that  the  number  of  instances  in  which 
we  are  deceived  shall  be  as  small  as  possible. 

Of  eleven  witnesses  exhibited  beforeacourt 
of  justice,  and  possessing,  as  far  as  appears, 
equal  title  to  credit,  ten  may  perjure  them- 
selves, and  the  remaining  one  may  speak 
truth.  In  this  case,  if  the  judge  gives  credit 
to  the  ten  witnesses,  misdecision  will  be  the 
consequence.  But  does  it  therefore  follow 
that,  cateris  paribus,  ten  witnesses  are  not 
to  be  believed  in  preference  to  one  ? 

In  practice,  no  difficulty  is  found  in  be- 
lieving one  fact,  and  disbelieving,  at  the  same 
time,  another,  though  both  of  them  standing 
on  the  ground  of  the  same  evidence.  Pro- 
pensity leads  to  such  distinctions;  judgment 
reports  the  reasonableness  of  them. 

In  the  Nuremberg  Chronicle,  two  facts  are 
reported  in  the  same  breath : one  (that  of  the 
armies  fighting  in  the  atmosphere,)  to  which, 
at  present,  no  well-informed  mind  will  afford 
— the  other  (that  of  the  stones  falling  from 
the  same  region,)  to  which  none  will  refuse 
— its  belief.  Why  this  difference?  The  rea- 
son is  obvious  and  convincing.  The  fact  dis- 
believed is  a fact  unconformable  to  the  known 
course  of  nature:  and  to  such  a degree  uncon- 
formable, that,  the  better  a man  is  acquainted 
with  the  ordinary  course  of  nature,  and  the 
more  close  the  attention  which  in  this  view 
he  pays  to  it,  the  more  strongly  he  will  be 
persuaded  that  the  reporter  or  reporters  (be 
they  who  they  may)  were  either  deceived  or 
deceivers,  rather  than  that  such  a fact  should 
have  been  true.  The  fact  believed,  is  a fact 
conformable  to  the  course  of  nature:  in  for- 
mer times  not  known  to  be  so,  but  of  late 
years  ascertained  to  be  so  by  a multitude  of 
examples,  many  of  which  have  undergone  the 
nmst  attentive  and  most  scientific  scrutiny. 


§ 7.  Improhabililtj  is  a particular  case  of 
counter-evidence. 

The  case  of  improbability  or  impossibility," 
on  the  part  of  the  fact,  the  existence  of  which 
is  asserted  by  the  testimony  delivered  in  the 
first  instance,  will,  when  closely  looked  into, 
be  seen  to  coincide  with  the  case  of  counter- 
evidence. 

Improbability  is  constituted  by  a mass  of 
evidence  of  a mixed,  and  in  a considerable 
degree  subtle  and  recondite,  nature  — an  ar- 
ticle of  circumstantial  evidence  deduced  in  the 
way  of  inference,  out  of  an  immense  mass  of 
direct  evidence. 

Improbability  or  impossibility  consists  (it 
has  been  seen)  in  the  inference  deduced  from 
a supposed  discon formity,  more  or  less  wide, 
on  the  part  of  the  affirmed  fact  in  que*stion, 
as  compared  with  the  ordinary  and  known 
course  of  nature. 

The  direct  evidence,  from  which  this  in- 
ference of  the  non-existence  of  the  affirmed 
fact  is  deduced,  is  composed  of  the  several 
supposed  reports  or  relations  (added  to  the 
several  supposed  perceptions  of  the  deposing 
witness  himself)  whereby  the  existence  of  the 
several  supposed  analogous  facts  of  which  the 
course  of  nature  in  this  behalf  is  composed, 
has  been  supposed  to  be  affirmed. 

Operating  thus  in  the  way  of  counter-evi- 
dence with  relation  to  the  fact  affirmed,  this 
immense  and  in  a manner  infinite  mass  of  di- 
rect evidence  may,  for  distinction’s  sake,  be 
termed  general  counter-evidence:  the  other 
evidence  antecedently  designated  by  the  ap- 
pellation of  counter-evidence,  being  at  the 
same  time  named  special  counter-evidence.* 

Certain  facts  are  considered  as  disaffirmed, 
certain  negative  facts  in  infinite  multitude  are 
considered  as  affirmed,  by  the  perceptions  and 
reports  (extra-judicial  reports  indeed)  of  man- 
kind in  general,  without  any  known  excep- 
tion : and  from  all  these  facts  put  together,  in 
the  character  of  evidentiary  facts,  the  non- 
existence of  the  individual  fact  in  question  in 
the  character  of  principal  fact  is  inferred. 

Thus,  supposing,  down  to  the  time  in  ques- 
tion  (say  the  year  1763,)  the  greatest  length 

* Improbability  on  the  part  of  the  fact  of 
which  the  existence  is  deposed  to  and  a.sserted 
by  an  article  of  evidence,  of  testimony  delivered 
in  the  first  instance,  may  even  be  constituted  by 
an  article  of  special  counter-evidence,  in  any 
case  in  which  the  probative  force  of  the  counter- 
evidence  is,  with  reference  to  that  of  the  evi- 
dence delivered  in  the  first  instance,  infirmative 
only,  and  not  destructive.  Indeed,  whether  the 
effect  of  the  conflict  on  the  first-oelivered  evi- 
dence be  infirmative  only,  or  altogether  destruc- 
tive,— supposing  always  that  any  degree  of  pro- 
bative force  belongs  to  either  of  the  opposite 
articles  separately  taken,  — a degree  of  improba- 
bility, more  or  less  considerable,  will  by  each  be 
impressed  on  the  existence  of  the  fact  affirmed 
by  the  other. 
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of  way  known,  within  the  hounds  of  the 
country  called  England,  to  have  been  travel- 
led by  any  one  man  in  the  compass  of  twenty- 
four  hours,  to  have  been  1 50  miles : — the 
existence  of  a man  in  a spot  200  miles  distant 
from  the  spot  in  which  the  act  in  question  is 
known  to  have  been  committed,  and  that 
within  twenty-four  hours  of  the  time  at  which 
it  is  known  to  have  been  committed,  will  be 
sufficient  to  render  the  fact  of  his  having 
been  the  person  who  committed  it,  to  a cer- 
tain degree  improbable.* 

Of  all  the  instances  of  dispatch  on  journeys 
that  ever  came  within  my  observation  (here 
we  have  perception,)  and  of  all  that  I ever 
heard  of  (here  we  have  an  indefinite  mass  of 
evidence,  extra- judicially  indeed,  not  judi- 
cially delivered  evidence,)  none  ever  exceed- 
ed 150  miles  within  the  twenty-four  hours. 
Here,  if  the  witnesses  are  to  be  believed,  we 
have  a rate  of  dispatch  equal  to  200  miles  in 
twenty-four  hours.  The  supposed  fact  thus 
affirmed,  is,  therefore,  out  of  the  ordinary  and 
known  course  of  nature:  and  so  widely  dis- 
tant from  it,  as  to  be  improbable;  and  so 
great  is  the  improbability,  that,  notwithstand- 
ing the  affirmative  testimony  of  the  witnesses 
for  the  prosecution,  the  fact  of  their  being 
either  mendacious  or  under  a mistake  seems 
the  less  improbable  fact  of  the  two.  My 
decision,  therefore,  is,  that  the  criminal  act 
charged  upon  this  man  was  not  committed  by 
him Such,  in  the  case  in  question,  if  deve- 

loped at  length,  would  be  the  language  of  the 
judge  (under  English  law  the  jury)  by  whom, 
in  the  case  in  question,  the  fact  affirmed  by 
the  first-delivered  evidence  was,  on  the  ground 
of  its  improbability,  disbelieved. 

To  illustrate  the  nature  and  effect  of  im- 
pfohahility  in  the  character  of  an  article  of 
circumstantial  evidence,  opposed  to,  and  ad- 
duced in  disaffirmance  of,  the  existence  of  the 
fact,  which,  howsoever  affirmed  by  testimony, 
is  thus  charged  with  being  improbable,  — I 
will  bring  to  view  three  examples ; the  case 
of  water  brought  by  cold  into  the  state  of 
ice;  the  case  of  air-balloons;  and  the  case  of 
stones  falling  upon  the  earth  fi’orn  immea- 
surable heights  in  the  atmosphere. 

A circumstance  by  which  these  examples 
are  Tendered  all  of  them  the  more  instructive, 
is,  that,  in  every  one  of  these  instances,  the 
fact  that  was  or  might  have  been  rationally 
and  properly  objected  to  as  improbable,  was 
nevertheless,  and  is  now,  universally  acknow- 
ledged to  be  true. 

The  case  of  the  water  and  the  ice,  as  re- 
ported by  Locke,  has  already  been  brought 
to  viewf.  In  Siam,  water  is  never  in  that 

■ Instead  of  200,  say  12,600  miles,  the  distance 
of  the  opposite  part  of  the  earth’s  surface,— and 
one  woula  be  apt  to  say  that  instead  of  impro- 
bability there  was  impossibility. 

+ This  being  one  of  the  chapters  which  was 


state.  The  position  of  the  country  is  in  the 
torrid  zone,  and  there  is  no  elevation  in  it 
anywhere,  of  sufficient  height  to  produce 
the  degree  of  cold  necessary  to  surmount  in 
that  respect  the  effect  of  exposure  to  the 
sun’s  heat.  Admitted  to  the  presence  of  the 
monarch  of  that  country,  an  ambassador  from 
Holland,  in  describing  the  state  of  things  in 
his  own,  incidentally  found  occasion  to  speak 
of  ice — of  water  reduced  to  that  state,  in 
masses  of  such  thickness  as  to  bear  men  and 
carriages.  At  this  point  of  the  narrative  he 
was  stopped.  “ What  you  have  been  saying 
till  now,”  said  his  Majesty,  “ may  be  true: 
but  by  this  I am  satisfied  you  are  false.  Water 
turned  into  stone!  was  ever  any  such  thing, 
or  anything  like  it,  seen  or  heard  of?” 

The  monarch  was  perfectly  in  the  right. 
Water  turned  into  stone,  he  had  never  either 
seen  or  heard  of.  Liars  he  had  seen,  as  many 
as  be  had  seen  men.  To  him  the  supposed 
fact  was  altogether  unconformable  to  the 
couise  of  nature,  much  more  so  than  any 
instance  of  mendacity:  to  us  it  is  altogether 
conformable.  In  his  eyes,  it  opposed  an  in- 
superable bar  to  the  probative  force  of  the 
testimony:  in  ours  it  would  have  opposed 
none. 

Was  he,  then,  in  his  situation,  condemned 
to  give  everlasting  discredit  to  facts  thus  in- 
dubitably true?  By  no  means.  Supposing  his 
understanding  powerful  enough  to  compre- 
hend the  force  of  analogy,  the  conversion  of 
water  from  a liquid  to  a solid  state  by  the 
abstraction  of  heat  might  have  been  shown  to 
be,  conformable  to  fiicts  in  abundance,  that 
either  already  had  been,  or  easily  might  have 
been,  brought  within  the  reach  of  his  own 
experience — of  his  own  perceptions. 

When  an  asserted  fact  is  disbelieved  as  im- 
probable,— -the  ground  of  its  rejection,  the 
efficient  cause  of  the  persuasion  by  which  the 
existence  of  it  is  disaffirmed,  is  the  notion  of 
its  being  unconformable  to  the  ordinary  course 
of  nature.  Show  that  there  is  no  such  dis- 
conformity,  the  improbability  is  removed  al- 
together. Show  that  the  disconformity  is 
not  so  wide  as  it  had  appeared  to  be,  the  im- 
probability is  diminished:  the  diminution  is 
more  or  less  considerable,  according  as  the 

written  twice  over  by  Mr.  Bentham,  the  last 
time  without  reference  to  the  first, — tlie  story  of 
the  King  of  Siam  is  told  twice  over  at  full  length. 
As,  however,  it  is  brought  to  view  for  two  very 
different  purposes  — viz.  the  first  time,  to  illus- 
trate the  principle  that  the  credibility  of  a fact 
relatively  to  a particular  individual,  depends 
upon  his  acquaintance  witli  the  course  of  nature ; 
and  the  second  time,  to  exemplify  the  effect  of 
improbability  as  an  article  of  circumstantial  evi- 
dence; and  as,  moreover,  the  illustrations  which 
accompany  the  story,  in  the  two  places  in  whicli 
it  is  introduced,  are  different, — it  has  not  been 
thought  advisable  to  strike  it  out  in  cither  place. 
— Editor. 
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niiiilogous  facts  brought  to  view  to  show  the 
coiifonnity  are  more  or  less  numerous,  ami, 
in  the  instance  of  each,  the  analogy  more  or 
less  close. 

In  the  eyes  of  the  King  of  Siam,  the  im- 
probability of  the  conversion  of  water  from 
a liquid  into  a solid  might  have  been  di- 
minished, by  indicating  to  him  the  case  of 
metallic  substances.  In  the  furnace  of  the 
founder,  the  gold  with  which  your  palace  is 
decorated  is  in  a state  of  liquidity,  like  that 
of  the  water  in  which  your  barges  float:  when, 
being  removed  from  the  fire,  it  becomes  com- 
paratively cold,  it  resumes  then  a state  of 
solidity,  like  that  which,  during  one  part  of 
the  year,  water  resumes  so  regularly  in  our 
canals. 

By  this  one  example,  the  improbability 
might,  in  the  monarch’s  eyes,  at  any  rate, 
have  been  lessened.  As  to  the  degree  in  which 
it  would  have  been  lessened,  that  would  iiave 
depended  on  the  cast  of  his  mind,  and  his 
opportunities  of  information.* 

The  improbability  might  have  been  still 
further  diminished,  had  the  medical  chest  of 
the  ambassador’s  physician  happened  to  be 
furnished  with  a corresponding  pair  of  those 
saline  substances  which,  being  separately  dis- 
solved in  water,  present  each  of  them  the  ap- 
pearance of  water,  but  immediately  on  being 
mixed  together  constitute  a solid  and  to  all 
appearance  a stony  mass;  the  redundant  wa- 
ter of  the  one  being  absorbed  in  crystalliza- 
tion by  the  other: — supposing  always,  that, 
while  the  chest  of  the  medical  man  supplied 
the  substances  themselves,  his  mind  furnished 
him,  at  that  early  period,  with  the  knowledge 
of  the  properties,  which,  on  this  'occasion, 
required  to  be  displayed. 

In  the  case  of  the  air  balloons,  no  particu- 
lar instance,  in  tvhich,  for  any  length  of  time, 
the  fact  of  their  ascension  found  any  person 
to  disbelieve  it,  ever  happened  to  fall  within 
my  knowledge.  The  unbelievers,  if  any,  were 
from  the  first  more  likely  to  be  found  among 
the  uninitiated,  than  among  the  initiated  in 
the  physical  branch  of  science.  The  rarefac- 
tion and  levity  which  is  the  long-knovvn  re- 
sult of  increase  of  temperature,— this,  added 
to  tlie  known  possibility  of  abstracting  from 
an  inclosed  space  the  whole  weight  of  the  air 
that  would  have  been  contained  in  it,  were 
sufficient  to  reduce  very  much,  if  not  to  re- 
move altogether,  the  improbability  of  the  fact 
rn  the  first  instance.  The  discovery  of  a 
gas  which,  under  an  elasticity  and  power  of 

• That  it  might  very  well  have  happened  to 
it  not  to  be  removed,  is  made  evident,  by  the 
instance  already  mentioned  of  the  medical  man 
who  pronounced  tlie  story  of  the  freezing  of  mer- 
cury m be  a lie.  Water  is  not  a metal— mer- 
cury is : and  the  experience  of  the  doctor  could 
scarce  have  failed  to  present  to  his  notice  metals 
more  in  number  than  were  likely  to  have  pre- 
wnted  themselves  lo  the  monarch’s  notice. 
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resistance  equal  to  that  of  common  air,  pos- 
sessed  no  more  than  from  a tenth  to  a fifteenth 
part  of  its  weight,  brought  it  not  long  after 
within  that  class  of  facts,  which  oppose  not 
in  any  degree  the  objection  of  improbability 
to  the  testiniony  of  him  by  whom  they  are 
related  as  having  fallen  within  the  compass 
of  his  perceptions. 

The  case  of  the  stones  that,  of  late  years, 
have,  in  .so  many  well-attested  instances,  been 
stated  to  have  fallen  in  different  parts  of  the 
world  from  the  sky  upon  the  earth,  at  too 
great  a distance  from  the  nearest  volcano  to 
have  had  any  such  earthly  seat  of  explosions 
for  their  source,  brings  to  my  own  recollec- 
tion the  feelings  vvhich,  at  different  times, 
reports  to  that  effect  presented  to  my  mind. 
The  N uremberg  Chronicle  was  the  first  source 
of  information  by  which  a fact,  or  supposed 
fact,  of  this  kind,  was  presented  to  my  notice. 
Among  the  wonders  exhibited  by  graphical 
representation  io  this  work,  is  a shower  of 
stones,  which,  on  a day  therein  recorded,  is 
mentioned  as  having  fallen  upon  the  earth’s 
surface. t On  a glance  bestowed,  which  was 
all  that  seemed  worth  bestowing,  on  the  point 
in  question,  with  the  few  words  that  served 
for  the  explanation  of  it,  the  stones  were  set 
down  in  my  own  mind  as  having  being  the  mis- 
siles employed  by  the  combatants  in  one  of 
those  paiis  of  armies  whose  combats  in  the  air 
used  at  that  time  of  day  to  be  so  frequent.  J 


+ Folio  170,  198. 

J In  the  Nuremberg  Chronicle,  the  following 
are  the  two  passages:  — 

One,  without  mentioning  the  year,  is  referred 
to  the  time  of  the  Emperor  Lotharius.  It  stands 
in  p.  1,  of  fol.  170. 

“ Grandinem  mire  ( mirce J magnitudinis  his 
temporibus  in  Gallia  decidisse  tradunt,  que 
C (]U0E j pecora  multa  et  nonnullos  homines  iu- 
teremit.  Visa  est  tunc  in  ipsis  grandinibus 
granum  durissimum  mire  {mirae)  longitudinis." 

Supposing  this  true,  splinters  from  an  atmos- 
pherical stone  must,  after  its  explosion,  have 
cooled  to  such  a degree  as  to  have  become  en- 
crusted with  frozen  water,  and  thus  become  the 
nuclei  of  so  many  hail-stones. 

The  other  p.  1,  of  fol.  198,  is,  by  the  two  last 
preceding  articles,  referred  to  the  year  1128. 

“ Acies  ignee  ( ignece  j apparuerunt  in  celo 
( caelo, ) qua}  per  totum  celum  sperse  ( sparsae ) 
plurima  parte  noctis  vise  ( visce: ) et  stelle 
( stelloe ) perplures  de  celo  in  terram  cecidisse  vise 
sunt:  superfusa  aqua  ( superfusd  aqua  J fumus 
cum  sono  exibat.” 

Supposing  this  true,  the  stars  yiere  stones; 
for  they  were  luminous  bodies:  and  these  same 
luminous  bodies  were  seen  to  fall  upon  the  earth ; 
and,  after  their  fall,  water  being  thrown  upon 
them,  noise  and  vapour  were  the  result.  They 
therefore  fell,  and  it  was  upon  the  earth  they  fell ; 
and  were  therefore  not  of  the  nature  of  those 
meteors  which,  under  the  name  of  shooting  stars 
are  so  frequently  observed  in  the  atmo-sphere 
shooting  in  all  directions,  but  not  observed  to 
leave  behind  them,  in  any  known  part  of  the 
earth’s  surface,  any  traces  of  their  existence. 
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A general  recollection  remains  with  me  of 
having  read,  many  years  ago,  in  one  of  the 
London  newspapers,  a paragraph,  stating  a 
stone,  or  a number  of  stones,  to  have  fallen 
from  the  clouds  in  England,  at  some  place 
remote  from  the  metropolis : I think  it  was 
in  Yorkshire.  This  was  the  first  instance  that 
had  met  my  observation,  of  an  occurrence  of 
•this  kind,  related  as  having  taken  place  at  a 
point  of  time  near  to  that  of  its  publication. 
A statement  published  in  a London  newspa- 
per, with  mention  of  time  and  place,  exposed 
thereby  to  immediate  scrutiny  and  contradic- 
tion, presented  a very  different  claim  to  at- 
tention from  any  that  could  be  presented  by 
the  production  of  a barbarous  age,  in  which 
facts  possibly  true,  and  facts  unquestionably 
false,  were  intermixed  in  every  page. 

Is  it  true,  this  story  — or  is  it  not?  is  the 
question  I remember  putting  to  myself.  That 
it  is  altogether  false  (was  the  answer,)  is  more 
than  I could  take  upon  myself  to  pronounce 
with  full  assurance.  My  acquaintance  with 
the  several  branches  of  science  concerned,  is 
not  such  as  to  afford  sufficient  warrant  for 
unysuch  peremptory  conclusion.  But,  within 
the  time  of  scientific  scrutiny,  this  is  the 
first  report  of  the  kind  that  ever  met  my 
observation  : whereas,  in  the  pe'iodical  [)ub- 
lications  of  the  day,  statements  more  or  less 
erroneous  occur  every  day,  and  erroneous  re- 
ports, relative  to  facts  lying  within  the  divi- 
sion of  physical  science,  are  not  unfrequent. 
If,  therefore,  I were  obliged  to  lay  a wager, 
with  liberty  to  choose  my  side,  it  would  be 
on  the  negative  side ; and  on  that  side  I should 
be  content  to  lay  considerable  odds. 

By  the  comparative  degree  of  intelligence 
prevailing  in  modern  times,  the  range  of  the 
species  of  evidence  here  in  question  has  been 
considerably  reduced  : the  question  now  is,— 
not  whether,  upon  the  credit  of  this  or  that 
article  of  human  testimony,  the  existence  of 
a fact  confessedly  out  of  the  ordinary  course 
of  nature  shall  be  believed, — but  rather,  whe- 
ther, of  the  fact  said  to  exist,  the  existence 
would  be  out  of,  or  (w'hat  comes  to  the  same 
thing)  repugnant  to,  the  ordinary  course  of 
nature. 

When  credit  was  given  to  the  existence  of 
witchcraft,*  sorcerers,  and  ghosts,  and  ju- 
dicial decisions  were  grounded  on  evidence 
attesting  or  supposing  the  existence  of  such 


• The  early  English  and  Scottish  statutes  for 
the  punishment  of  witchcraft,  continued  in  force 
till  the  passing  of  9 Geo.  II.  c.  5.  In  Ireland, 
the  statute  of  Elizabeth,  to  the  same  effect,  was 
only  repealed  by  1 & 2 Geo.  IV.  c.  18.  In  the 
Institute  of  the  Law  of  Scotland,  published  by 
Professor  Forbes,  in  1730,  the  existence  and  cri- 
rainalty  of  witchcraft  is  supported  with  great 
energy.  The  punishment  of  death  on  th  is  charge 
was  indeed  inflicted  in  Scotland  so  late  as  1722, 
by  one  of  the  remote  local  judges — Ed. 


facts,  the  question  concerning  the  intrinsic 
probability  of  such  facts  was  a question  of 
great  frequency,  and  of  the  highest  practical 
importance.  In  those  times  of  terror,  women 
were  punished,  and  always  with  death,  for 
acts  of  witchcraft;  men  for  acts  of  sorcery  ; 
human  creatures  of  both  sexes  for  being  pos- 
sessed, or  causing  others  to  be  possessed  by 
devils:  all  were  punished,  or  might  have  been 
punished,  for  all  sorts  of  crimes,  on  the  sup- 
posed evidence  of  ghosfis.f 

•j-  In  some  publication,  I believe  in  more  than 
one,  of  the  eiMier  part  of  the  18th  century,  or 
the  latter  part  of  the  17rb,  I remember,  in  for- 
mer days,  to  have  seen  a print  of  a scene,  in 
which,  on  the  occasion  of  a public  trial,  the  ghost 
of  a murdered  person  appeared  in  court  to  give 
evidence  against  the  murderer.  From  such  an 
appearance,  no  danger  could  ever  be  to  be  a)>- 
prehended  for  truth  and  justice.  But  the  mis- 
chief would  be,  if  the  reported  testimony  of  the 
ghost  of  a murdered  man  should  be  received  in 
evidence,  and  gain  credit ; as  his  reported  testi- 
mony, said  to  be  given  dum  in  vita.,  does  in  ac- 
tual practice — [Tnerehave  been  several  instances 
in  which  witnesses  have  detailed  evidence  in 
courts  of  justice,  which  they  have  alleged  to  be 
mere  repetitions  of  the  narratives  of  apparitions. 
Sir  W alter  Scott  printed  tor  the  Bannaty  ne  Club, 
a remarkable  record  of  such  a trial,  under  the 
title,  “ Trial  of  Duncan  Terig  alias  Clerk,  and 
Alexander  Bane  Macdonald,  for  the  murder  of 
Arthur  Davis,  sergeant  in  General  Guise’s  regi- 
ment of  foot,  June  a.d.  m dcc  hv.”  Sergeant 
Davis,  who  had  charge  of  a party  for  enforcing 
the  disarming  act  in  one  of  the  wildest  districts 
of  the  Highlands,  had  been  murdered  in  a so- 
litary spot,  where  his  body  was  concealed.  At 
the  trial,  a Highlander  gave  a distinct  narra- 
tive of  the  appearance  of  the  sergeant’s  ghost, 
■which  gave  a very  lucid  account  ot  the  murder, 
and  described  the  spot  where  the  body  w.;s  con- 
cealed. A woman,  to  whom  this  witness  was 
servant,  confirmed  his  testimony.  All  eflbrts  to 
discover  the  re.al  source  or  motive  of  this  extra- 
ordinary representation,  by  cross-examination  or 
otherwise,  seem  to  have  been  baffled  with  much 
acuteness;  but  it  was  impossible  to  avoid  one  cir- 
cumst.mce,  which  was  dwelt  upon  as  an  incon- 
gruity viz.  that  the  ghost  of  the  English  sergeant, 
who  had  known  no  Gaelic  in  his  lifetime,  was 
I obliged  to  use  that  language  to  be  intelligible 
to  the  witness.  Though  the  other  parts  of  the 
evidence  were  distinctly  against  the  accused,  the 
suspicion  of  the  jury  seems  to  have  been  roused 
by  this  transaction,  and  an  acquittal  was  found — 
In  a ca.se  which  happened  in  the  Highlands,  so 
lately  as  September  1832,  evidence  of  a similar 
description  was  given,  with  this  difference,  that 
it  pa.ssed  through  the  medium  of  a dream.  A 
pedlar  had  been  murdered,  and  his  pack  concealed. 
An  individual  took  the  officers  of  justice  to  a 
spot  where  he  said  a voice  had  told  him  in  adreani 
in  Gaelic,  that  the  pack  would  be  found;  and  it 
was  tliere  discovered  accordingly.  Su.spicion  was 
naturally  roused  against  the  witne.ss,  but  .nil  at- 
tempts to  discover  the  real  ground  of  ins  know- 
ledge were  baffled.  The  accused  was  found 

guilty,  and  executed In  a weekly  ])criodicaJ, 

called  “ The  Opera  Glass,”  for  3d  1'  ebruary 
182/,  there  is  an  unauihenticaled  account  ot  a 
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If  ever  it  should  happen  that  a man  should 
be  in  danger  of  suffering  punishment,  or  in- 
justice in  any  other  shape,  on  the  credit  of 
any  such  supposition,  it  would  then  be  neces- 
sary to  enter  into  a serious  comparison  of  the 
two  counter-forces:  the  improbability  of  the 
alleged  supernatural  fact,  ou  the  one  hand; 
on  the  other  hand,  the  probative  force  of  the 
testimony  on  which  the  probability  of  the 
existence  of  these  supernatural  facts  rested. 
Happily,  in  the  present  state  of  the  public 
mind,  this  danger  does  not  present  itself  as 
being  seriously  formidable.  On  tbe  la.st  occa- 
sion on  which  the  notion  of  a ghost  presented 
itself  upon  the  judicial  stage,  his  existence 
was  not  brought  to  view  in  the  character  of 
a subject-matter  of  proof  or  argument;  but 
his  non-existence  (I  should  have  said,  her  non- 
existence— for  it  was  a female  ghost)  was  as- 
sumed, and  the  assertors  of  it  considered  as 
having,  by  the  assumption  of  that  character, 
subjected  themselves  to  legal  punishment. 

At  present,  the  prevailing  impression  seems 
to  be,  that  no  fact,  of  a nature  confessedly 
supernatural,  is  to  be  believed  on  the  credit 
of  human  testimony;  or,  at  any  rate,  of  any 
such  mass  of  human  testimony  as  hath  ever 
found  itself  outweighed  by  a preponderant 
mass  of  counter-testimony  (composed,  to  tvit, 
of  an  assemblage  of  witnesses  superior  in 
number  and  value  taken  together)  in  any 
court  of  justice. 

While  this  mode  of  thinking  (if  I am  cor- 
rect in  considering  it  as  prevalent)  continues 
in  force,  — as  often  as  the  topic  of  impossi- 
bility, or  improbability  approaching  to  im- 
possibility, is  introduced,  tbe  question  will 
be,  — Supposing  (for  argument’s  sake)  the 
existence  of  the  alleged  fact,  would  it  be  a 
supernatural  one?  or,  in  other  words,  a vio- 
lation of  any  known  law  of  nature?  If  it 
would,  it  is  admitted  on  all  hands  that  the 
fact  (that  is,  the  allegation  whereby  the  ex- 
istence of  it  is  asserted)  is  not  true : but  my 
proposition  is,  that,  however  extraordinary 
it  may  appear,  it  does  not  import  the  viola- 
tion of  any  law  of  nature.  There  is  nothing, 
therefore,  to  prevent  it  from  being  believed 
on  the  credit  of  special  human  testimony: 
and,  in  particular,  of  such  testimony  as  on 
my  side  has  been  adduced.  Such,  at  this 
time  of  day,  is  the  language  of  the  party  on 
whose  side  an  article  of  testimony  has  been 

trialjn  the  State  of  hi  ary  land,  of  the  year  1798 
or  1790,  in  which  it  would  appear  that  a tvitness 
in  a civil  case  was  examined  as  to  communica- 
tions which  he  said  he  had  received  from  a ghost, 
'J’he  question  regarded  a testament,  and  tlie 
ghost  in  question,  was  that  of  the  testator.  It 
had  this  peculiarity,  that  it  wore  a sky-blue  coat. 
The  ghost  had  much  communication  with  the 
witness  on  other  matters,  but  the  court  over- 
ruled the  proposal  of  the  counsel  to  put  ques- 
tions beyond  tlte  subject-matter  of  the  cause 

£d.] 


adduced,  the  probative  force  of  which  is  on 
the  other  side  encountered  by  the  objection 
grounded  on  the  intrinsic  improbability  of  the 
alleged  fact. 

The  same  progress  of  intelligence,  by  which 
the  mind  of  the  judge  is  rendered  better  able  - 
to  defend  itself  against  any  deceptions  that 
might  be  attempted  to  be  put  upon  it  by  false 
evidence  brought  forward  in  support  of  im- 
possible or  improbable  facts,  operates  as  a 
bar  to  prevent  the  bringing  forw;ard  of  such 
facts,  and  preserves  his  judicial  faculties  from 
being  exposed  to  the  attempt.  Numerous  as 
are  the  instances  in  which  the  discernment 
of  the  judge  is  put  to  the  trial  by  false  evi- 
dence, by  evidence  of  false  facts  — facts  which 
to  the  stain  of  falsehood  add  the  characters 
of  physical  improbability,  are  seldom  found 
of  the  number.  It  is  not  at  present  as  in 
the  days  of  magic  and  witchcraft,  when  the 
extraordinariness  of  the  fact  (so  it  did  but 
derive  its  characters  from  that  source)  would, 
instead  of  diminishing,  serve  but  to  increase, 
its  chance  of  being  believed.  False  witnesses, 
in  the  planning  of  their  tales  of  falsehood, 
take  care  to  render  them  not  unconformable 
in  any  respect,  hut,  on  the  contrary,  in  all 
respects  as  conformable  as  possible,  to  what 
is  understood  to  be  the  ordinary  course  of 
nature.  When  all  is  done  that  can  be  done 
to  varnish  the  false  tale,  is  the  taint  of  im- 
probability still  visible  in  it? — the  counter- 
evidence opposed  to  it,  is  little  in  danger  of 
operating  with  less  than  its  due  weight.  The 
reign  of  religious  impostures,  I mean  impos- 
tures grounding  their  prospects  of  success  on 
notions  derived  from  religion,  seems,  through- 
out the  field  of  scientific  civilization,  or  (which 
happens  to  be  the  same  thing)  of  Christen- 
dom, pretty  well  at  an  end.  Judges  are  no- 
where prepared  to  give  credence  to  them ; 
and,  this  being  understood,  suitors  are  as 
little  prepared  to  hazard  them.  When,  in  the 
last  century,  the  Cock-lane  ghost  afforded 
entertainment  to  an  English  court  of  justice, 
it  did  not  present  itself  spontaneously  — it 
was  dragged  into  tbe  light  of  day  by  persons 
who  called  down  the  hand  of  avenging  jus- 
tice upon  the  lying  ape  that  gave  it^irth. 

§ 8.  An  objection  answered. 

On  a loose  and  hasty  survey,  the  case  of 
impossibility  or  improbability  — of  intrinsic 
impossibility  or  improbability  on  the  part  of 
the  supposed  fact  in  question  — might  be  apt 
to  present  itself  in  a different  point  of  view 
from  that  in  which  it  has  been  above  exhi- 
bited ; in  a point  of  view  in  which  the  objec- 
tion to  the  fact  might  be  apt  to  appear  not 
to  belong  to  tbe  head  of  circumstantial  evi- 
dence, but  to  be  constituted  by  a body  of 
distinct  evidence  brought  forw’ard  on  the 
other  side.  This  conception  is  accordingly 
in  a manner  implied  in  the  import  of  the  term 
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intrinsic,  applied  as  above  : it  may  seem  ira-  degree  sufficient  to  overcome  the  impediment 
plied  in  the  words  impossibility  and  impro-  opposed  by  the  attraction  of  gravity. 
bahility,  even  when  taken  by  themselves.  Such  are  the  two  laws  in  question : but, 
Impossibility,  it  may  be  said,  is  a property  in  alleging  (as  I do  for  shortness)  the  exist- 
that  may  with  propriety  be  ascribed  to  the  ence  of  these  two  ideal,  and  as  they  might  be 
fact  itself.  Look  at  it  by  itself — every  one  termed  verbal,  laws,  what  is  it  that  I allege  in 
sees  it  at  first  glance  to  be  impossible.  Look  substance?  In  truth  nothing  more,  in  either 
at  it  in  this  point  of  view,  you  see  it  by  it-  case,  than  an  assemblage  (though  that  an  im- 
self : what  you  do  see  is  the  single  fact  in  mensely  multitudinous  one)  of  facts  agreeing 
question  : but,  seeing  this,  what  other  facts  with  each  other  in  a certain  point  of  view — • 
do  you  see  ? what  other  facts  do  you  look  for?  with  which  facts  the  extraordinary  phenome- 
what  other  facts  have  you  need  to  look  for?  non  in  question  is  seen  to  be  unconformable. 
Absolutely  none.  All  bodies  that  1 know  anything  of,  tend 

This  view  of  the  matter  is  what  seems  towards  the  centre  of  the  earth.  By  what 
likely  enough  to  be  entertained  ; it  being  pre-  consideration  is  it,  that  I am  led  to  form  a 
seated  to  the  mind,  and  in  a manner  war-  proposition  so  general  and  exclusive  ? By 
ranted,  by  the  turn  of  the  language  which,  these  which  follow.  Every  motion  I make 
on  the  occasion  in  question,  is  commonly  em-  or  experience,  every  minute  of  time  I sit  or 
ployed.  Upon  closer  examination,  however,  stand  without  any  considerable  motion,  every 
the  propriety  of  it  will  vanish  : it  will  be  seen  motion  I feel  or  see  on  the  part  of  other 
that  the  nature  of  the  case  indispensably  re-  bodies,  concurs  in  giving  me  a confirmation 
quires  that  other  facts  should  be  taken  into  of  the  truth  of  it,  so  far  as  depends  upon  the 
the  account : in  which  case,  such  other  facts,  evidence  of  my  own  senses.  Do  I apply  for 
not  being  brought  forward  by  any  direct  tes-  further  information  to  the  presumed  expe- 
timony,  or  other  evidence,  cannot  biit  come  rience  and  observation  — to  the  actual  rela- 
under the  head  of  circumstantial  evidence.  tion  and  declaration,  of  other  individuals,  my 
Take  one  of  the  vulgar  cases  of  witchcraft,  fellow-creatures  ? — the  information  runs  con- 
— at  present  in  civilized  countries  a ludicrous  stantly,  and  without  any  the  least  exception, 
one  — in  most  Christian  countries  not  very  in  the  same  strain.  Oral  evidence  and  written 
long  ago,  in  some  parts  of  some  such  coun-  evidence— men  and  books — books  touching 
tries  perhaps  even  now,  but  too  serious  a one.  on  this  particular  subject  directly  and  profes- 
Ari  old  man,  or  (to  take  the  more  common  sedly — books  touching  on  it  incidentally  and 
case)  an  old  woman,  travelling,  at  pleasure,  collaterally, — all  concur  in  giving  evidence  on 
with  prodigious  velocity,  and  in  every  direc-  the  same  side.  All  this  body  of  information, 
tion,  through  the  air,  without  any  assistance  all  this  immense  and  continually  accumula- 
at  all  for  the  journey,  or  none  better  than  tingbodyofinformation,mayatany time.sofar 
what  may  be  supposed  to  be  aiforded  by  a as  it  rvere  worth  while  to  pursue  the  thread 
broomstick  : — Do  you  believe  it  ? No.  Why?  of  analysis,  be  resolved  into  so  many  distinct 
Because  it  is  impossible  : it  is  a fact  in  itself  articles  of  evidence,  ranged  under  the  heads  of 
impossible.  Are  you  in  your  senses  ? you  will  distinction  already  exhibited  in  this  work, 
say  so  too.  Would  you  have  us  go  out  of  the  After  all,  what  does  it  amount  to?  Not 
subject,  call  in  other  facts,  and  attempt  to  any  direct  evidence  disaffirming  the  existence 
reason  about  it  ? The  very  attempt  to  reason  of  the  supposed  magic  journey.  What  then  ? 
wmiild  he  an  irrational  one.  So  many  articles  of  circumstantial  evidence : 

The  firmness  of  my  persuasion  on  the  sub-  neither  more  nor  less.  But  this  circuinstaii- 
ject  can  hardly  be  exceeded  by  any  that  could  tial  evidence,  this  supposed  disaffirming  evi- 
be  entertained  by  a person,  who,  speaking  of  dence  (it  may  again  be  asked,) — how  does  it 
it,  should  employ  such  language  as  is  above,  disprove  the  truth  of  the  supposed  affirmative 
But  as  to  the  source  of  that  persuasion,  upon  evidence  ? In  no  other  individual  instance  was 
examining  it,  I do  not  find  it  quite  so  simple,  motion  ever  produced  witliout  a distinct  as- 
Were  a fact  of  the  description  in  question  to  signable  cause,  referable  to  some  one  or  other 
be  reported  to  me,  I should  regard  it  as  not  of  the  enumerated  heads  — in  no  other  indi- 
true.  For  what  reasons?  Because  (not  to  vidiial  in.stance  was  the  force  of  gravity  ever 
look  out  for  any  mere  repugnancies)  it  stands  overcome  by  a force  less  considerable  than 
in  contradiction,  for  example,  to  tw'o  physical  its  own  ; to  come  to  the  point  at  once,  in  no 
laws.  One  is,  that  no  body  ever  changes  its  other  individual  instance  tvas  an  old  woman 
place  without  some  specific  cause  of  motion:*  ever  carried  through  the  air,  either  without 
another  is,  that,  even  when  exposed  to  the  any  assisting  instrument,  or  with  an  instru- 
action  of  any  such  specific  cause  of  motion,  ment  of  no  greater  degree  of  appropriate  effi- 
no  body  suffers  any  such  change  of  place,  un-  cacy  than  a broomstick,  l)y  the  exertioirseitlier 
less  the  force  of  such  specific  cause  be  in  a of  her  own  volition,  or  by  the  exertions  of  the 

volition  of  any  other  being  (such,  for  example, 

• Of  the  causes  of  motion,  an  enumeration  a devil,)  applying  itself  to  her  boddy  la- 
has  been  given,  supra,  pp.  f!4,  Do.  • cnlties  for  that  purj)osc. 
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But,  from  the  non-existence  of  any  such 
extraordinarily  produced  motions  in  those  in- 
statices,  numerous  as  they  are,  how  does  it 
follow  that  no  such  motions  have  been  pro- 
duced in  this  instance?  In  none  of  those 
instances  has  there  been  any  direct  evidence 
alFirming  the  existence  of  such  extraordinarily 
produced  motions.  Butin  this  instance  such 
ailirinative  evidence  does  exist.  Continue 
then  to  disbelieve  the  existence  of  such  ex- 
traordinarily produced  motions  in  those  se- 
veral instances;  but  think  not,  from  their 
non-existence  in  those  instances,  to  prove 
their  non-existence,  much  less  their  impos- 
sibility, in  this.  Think  not  that,  because 
their  existence  is  not  to  be  believed  without 
evidence,  therefore  their  existence  can  be 
reasonably  disbelieved  against  evidence. 

I should  not  expect  to  find  in  the  person 
of  any  reader  of  these  pages,  an  individual  in 
whose  miud  a persuasion  of  the  existence  of 
any  such  aerial  journey  would,  by  the  above 
train  of  reasoning,  be  produced.  On  the  other 
hand,  neiiher  do  I see  how  it  is  possible  to 
contest  the  truth  of  it,  so  far  as  concerns  the 
position  it  rests  upon,  — to  wit,  that  all  the 
argument  that  is  adduced,  or  can  be  adduced, 
in  disproof  of  such  supposed  fact,  amounts  to 
no  more  than  this  observation,  viz.  tlie  want 
of  consistency,  conformity,  agreement,  ana- 
logy  (take  wliat  word  we  will,  it  makes  no 
difference,)  between  this  extraordinary  sup- 
posed fact,  and  the  other  ordinary  facts  above 
brought  to  view,  of  the  truth  of  which  we 
have  been  sulficiently  persuaded  by  direct  evi- 
dence, Yet  upon  no  stronger  nor  other  ground 
than  this  disconformity,  we  scruple  not  to  dis- 
believe such  extraordinary  facts ; and  that  with 
so  firm  a degree  of  persuasion,  as  without 
dilficulty,  and  almost  without  thought,  to 
pronounce  them  to  be  impossible. 

So  far,  so  good ; but  this  propensity  in  our 
minds,  does  it  alter,  does  it  influence  in  any 
respect,  the  nature  of  the  facts  themselves  ? 
By  disbelieve  g the  existence,  past,  present, 
or  future,  of  any  fact  whatsoever,  is  it  in  our 
power  to  destroy,  to  annihilate,  its  existence  ? 
to  cause  a fact  never  to  have  existed,  for  ex- 
ample, that  in  truth  has  existed  ? Unquestion- 
ably not.  Most  certainly,  not  any  influence 
on  the  existence  of  the  facts  themselves  can 
be  exercised  by  the  opinion  such  beings  as  we 
entertain  of  their  existence.  Yet,  after  all, 
when  we  come  to  inquire  what  is  the  nature 
of  the  effects  which  any  such  disconformity 
(or  rather  our  observation  of  the  existence 
of  such  disconformity,  which  is  all  we  have 
of  it,)  is  capable  of  producing,  — the  answer 
is,  a disposition  on  our  part  to  disbelieve  the 
existence  of  the  supposed  extraordinary  fact: 
a tendency  in  ourown  minds,  notany  tendency 
ill  the  facts  themselves. 

'I'hiis  much  indeed  may  be  added,  viz.  that 
ru  uli  -ii  as  a man  in  his  proceedings  assumes 
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the  falsity  of  such  facts,  so  often  will  he,  in 
that  respect,  act  rationally,  and  find  his  con- 
elusions  warranted  by  experience : so  often 
as  he  assumes  the  truth  of  them,  and  acts 
upon  that  foundation,  so  often  will  he  find 
himself  deceived  — completely  and  deplorably 
deceived.  This  argument,  after  all,  will,  upon 
a strict  scrutiny,  appear  to  amount  to  no- 
thing: to  be  in  appearance  perhaps  a distinct 
and  additional  argument,  but,  in  truth,  so 
much  of  it  as  is  true,  no  more  than  the  same 
represented  over  again  in  another  point  of 
view.  As  to  everything  that  is  to  come — • 
as  to  all  supposed  future  results — it  is  mere 
surmise,  mere  opinion,  without  facts,  without 
evidence;  a mere  assumption  of  the  matter 
in  dispute.  As  to  all  past  results,  it  amounts 
to  no  more  than  the  already  alleged  and  ad- 
mitted disconformity,  served  up  only  in  an- 
other shape. 

What,  then,  is  the  true  reply  to  the  ar- 
gument in  question,  supposing  it  adduced  by 
a believer  in  witchcraft  — adduced  for  the 
purpose  of  weakening  our  confidence  in  the 
proof  afforded,  by  the  disconformity  in  ques- 
tion, of  the  non-existence  of  that  practice  ? 
It  is  this;  — viz.  that  whatever  argument  is 
capable  of  being  brought  forward  for  the  pur- 
pose of  weakening  our  confidence  in  the  ar- 
gument indicative  of  the  non-existence  of  that 
practice,  applies  in  like  manner,  but  with 
much  greater  force,  to  every  argument  that 
can  be  brought  forward  in  favour  of  its  exist- 
ence. The  travelling  of  old  women,  with  or 
without  broomsticks,  through  the  air,  is  that 
sort  of  event  which  even  you  who  affirm  the 
existence  of  it  in  this  or  that  particular  in- 
stance, admit  not  to  he  a common  one.  But 
the  existence  of  persons  who,  by  any  one  of 
a great  variety  of  motives,  are  impelled,  and 
eventually  compelled,  to  exhibit  relations  of 
facts,  ordinary  as  well  as  extraordinary,  which, 
on  examination,  prove  not  to  be  true,  is  a 
fact  unhappily  but  too  often  verified.  The 
action  of  old  women  in  the  character  of 
witches,  is  a fact  which,  according  to  your 
own  statement,  has  happened  but  now  and 
then,  at  this  or  that  particular  time  and  place; 
but  the  action  of  men  and  women,  old  and 
young,  with  brooms  and  without,  in  the  cha- 
racter of  liars,  is  that  sort  of  event  which  has 
been  happening  at  all  times  and  in  all  places 
of  which  we  have  any  account.  This  is  so 
true,  that  a wager  (for  though  a wager  is  no 
direct  proof  of  any  fact  which  is  the  subject 
of  it,  it  is,  however,  a proof  of  the  real  con- 
fidence of  him  who  joins  in  it,  and  a punish- 
ment for  rash  confidence  on  the  part  of  him 
who  loses  it,)  in  the  character  of  an  argument 
ad  hominem  at  least,  a wager  on  this  subject 
might  be  brought  forward,  not  altogether 
without  congruity.  Show  witches  on  your 
part,  while  I on  my  part  show  liars,  for  the 
space  of  a term  in  Westminister  Hall,  at  so 
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many  guineas  a- head,  and  see  whose  purse 
M’ill  be  fullest  at  the  end  of  it. 

When  I have  to  choose  between  believing 
a coinnoon,  and  believing  an  uncommon,  event, 
I believe  the  former,  in  preference  to  the  lat- 
ter. Why?  Because,  in  the  very  words  which 
I make  use  of,  it  is  implied,  that  the  event 
called  common  has  hitherto  been  of  more 
frequent  occurrence  than  the  event  called 
uncommon  : and  to  suppose  that,  having  been 
hitherto  more  frequent,  it  will  continue  to  be 
so,  is  only  to  believe,  what  all  experience  tes- 
tifies, that  the  course  of  nature  is  uniform. 

The  conclusion  seems  to  be,  that,  in  sup- 
port of  a persuasion  of  the  impossibility  of 
any  fact,  the  best  and  utmost  proof  which  the 
nature  of  the  case  admits  of,  is  the  indication 
of  its  disconformity  with  some  class  of  facts 
indicated  by  those  propositions  which,  for  the 
convenience  of  discourse,  have  been  received 
under  the  appellation  of  laws  of  nature:  and 
that  such  proof,  so  given,  of  such  disconfor- 
inity,  may,  with  propriety,  be  referred  to  the 
head  of  circumstantial  evidence. 

Certainty,  absolute  certainty,  is  a satisfac- 
tion which  on  every  ground  of  inquiry  we  are 
continually  grasping  at,  but  which  the  inex- 
orable nature  of  things  has  placed  for  ever  out 
of  our  reach.  Practical  certainty,  a degree  of 
assurance  sufficient  for^  practice,  is  a blessing, 
the  attainment  of  which,  as  often  as  it  lies 
in  our  way  to  attain  it,  may  be  sufficient  to 
console  us  under  the  want  of  any  such  super- 
lluous  and  unattainable  acquisitions. 

§ 9.  Untrustworthiness  of  the  evidence  by 

which  facts  disconforniable  to  the  course  of 

nature  have  been  attempted  to  be  proved. 

The* accreditation  of  anti-physical  or  su- 
pernatural facts  is  by  no  means  a matter  of 
indifference  to  justice  ; — even  of  facts  which, 
with  relation  to  the  fact  upon  the  carpet, 
have  no  other  circumstance  in  common  than 
their  being  (on  the  supposition  of  their  truth) 
supernatural  facts.  Every  such  fact,  if  admit- 
ted for  true,  opens  the  door  for  the  admission 
of  every  other : it  establishes  the  precedent : 
it  establisjies  this  generally  applicable  pro- 
position, viz.  that  repugnancy  to  the  obvious 
laws  of  nature  is  no  bar  to  credibility.  Give 
credit  to  any  one  instance  of  witchcraft, — with 
what  consistency  or  reason  can  you,  on  the 
mere  ground  of  natural  incredibility,  refuse 
to  give  credit  to  any  other  ? 

Such  being  the  tendency  of  credit  giv’en  to 
supernatural  facts — such  the  mischievous  in- 
fluence of  supernatural  facts,  in  themselves 
indifferent  and  innoxious,  — it  may  be  not 
unuseful  to  bring  to  view  such  considerations 
us  tend  to  diminish  the  credibility  of  anti- 
physical facts  in  the  lump. 

I.  No  fact  of  this  class  was  ever  established 
by  that  sort  of  evidence  which,  under  the  best 
system  of  procedure  in  respect  to  evidence,  is 


considered  as  the  best  evidence,  extracted  in 
the  best  manner ; and  which,  though  termed 
the  best  sort,  is  not  to  be  considered  as  an 
extraordinary  sort,  but  the  sort  which  is  ordi- 
narily required  and  obtained  in  ordinary  cases. 

II.  Accordingly,  anti-physical  facts  are 
seldom  represented  anywhere  — never  in  the 
face  of  justice  — as  having  manifested  them- 
selves in  the  presence  of  divers  persons  at 
the  same  time. 

In  the  instance  of  ghosts  and  apparitions, 
this  has  already  been  matter  of  general  ob- 
servation. Why  so  ? 

1.  A persuasion  of  this  sort  has  in  many 
instances  been  sincere — the  consequence  of 
delusion.  In  the  instance  of  a celebrated  au- 
thor of  Berlin,*  to  vvhom  we  are  indebted  for 
a most  curious  and  instructive  account  of  his 
own  case,  the  appearance  was  the  result  of 
bodily  indisposition  ; and  the  unreality  of  the 
existence  of  a correspondent  external  object 
known  by  the  patient  at  the  time.  The  ap- 
parition appears  not  to  two  [lersons  at  once. 
Why?  Because  two  persons  are  not  subject 
to  the  same  indisposition,  hndily  or  mental, 
manifesting  itself  in  the  same  manner,  at  the 
same  time. 

2.  Where  the  reported  perception  has  not 
had  delusion,  but  self-conscious  mendacity, 
for  its  cause,  it  has  never  happened  that  two 
persons  have  concurred  in  the  uttera;.ce  of  such 
report,  on  any  judicial, f or  solemn  — though 
extra-judicial,  occasion.  Why?  Because  of 
the  extreme  and  manifest  difficulty  of  carrying 
through  any  such  plan  of  imposition  with  suc- 
cess. Subjected  to  examination,  they  could 
not  hope  to  escape  contradicting  themselves, 
as  well  as  one  another.  Accordingly,  when  a 
man  embarks  in  a plan  of  this  kind,  he  chooses 
the  company  and  the  occasion,  and  takes  care 
not  to  expose  his  tale  to  contradiction,  de- 
signed or  undesigned,  from  a confederate. 

III.  The  anti-physical  facts  thus  reported 
are  never  of  the  permanent,  but  always  of 
the  evanescent,  kind. 

Why  ? Because,  were  they  of  the  per- 
manent kind,  the  production  of  the  object 
constituting  the  material  source  of  the  real 
evidence  would  of  course  be  called  for;  nor 
could  credence  be  e.xpectcd,  unless  it  were 
produced.  This  case,  when  looked  nearly 
into,  is  found  resolvable  into  the  preceding 
one.  Why  ? Because,  supposing  the  source 
of  evidence  produced,  and  the  evidence  ex- 
tracted from  it,  under  the  eye  of  the  judge, 
the  anti-physical  fact  manifests  itself  in  the 
presence  of  divers  persons  at  once. 

If,  in  any  instimce,  the  exhibition  of  the 
anti-physical  fact  in  the  presence  of  divers 
persons  has  been  undertaken  or  attempted,  it 
has  been  in  the  way  of  legerdemain  and  iin- 

* .Nicolai ; in  Tilloch’s  Philosophical  .Maga- 
zine. and  Hihbeu’s  Philosophy  of  .Apparitions 

•f  See  above,  p.  101,  Note -f — Ed. 
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poilture.  What,  then,  is  legerdemain  ? It  is 
tlie  apparent  violation  of  some  law  or  laws  of 
nature ; the  cirnumstances  which,  if  known, 
would  show  that  no  such  violation  existed, 
being  concealed. 

Upon  this  view  of  the  matter,  it  should 
seem  that  those  who  maintain,  in  the  charac- 
ter of  a universal  proposition,  the  non-exist- 
ence of  such  physical  facts  as  above  described, 
may  safely  and  even  consistently  admit  their 
existences  in  the  event  of  their  being  deposed  ! 
to  by  a considerable  number  of  unexception- 
able witnesses,  some  or  all  of  them  of  good 
character,  their  testimony  being  extracted  by 
a judicial  examination,  conducted  with  com- 
petent ability,  in  the  best  mode. 

That  the  evidence  should  be  extracted  in  . 
the  best  mode,  is  a condition  altogether  es- 
sential. For.  if  you  will  accept  of  a bad  mode 
— of  a inode  which  English  judges,  knowing 
the  best,  and  the  value  of  the  best,  accept  of, 
not  only  in  preference,  but  to  the  exclusion  of 
the  best,  — you  may  prove  witchcraft,  in  the 
manner  in  which  witchcraft  has  been  proved, 
and  conclusively,  to  the  destruction  of  the  de- 
fendant, in  any  quantity  you  please.  In  the 
closet  of  a j udge  or  other  person  having  mercy 
or  destruction  in  his  power,  you  may  trans- 
form old  women  into  witches  by  confession,  in 
any  number  that  you  please ; and,  by  taking 
upon  yourself  the  wording  of  the  confession, 
leaving  nothing  to  do  to  the  witch  besides  the 
signing  with  her  mark,  you  save  her  so  much 
trouble.  Of  course,  you  will  not  in  this  case 
fall  into  any  such  inconsistency  as  that  of 
calling  for  the  personal  evidence  to  be  cor- 
roborated (as  in  other  cases)  by  real  evidence ; 
that  is,  of  the  permanent  kind,  as  above. 

§ 10.  Motives  tending  to  produce  affirmation 

of,  and  belief  in,  facts  disconformable  to 

the  course  of  nature. 

In  the  case  of  a fact  in  regard  to  which  its 
apparent  anti-physicality,  its  apparent  incom- 
patibility with  the  laws  of  nature,  operates 
as  a disprobative  circumstance,  — the  proba- 
tive force  of  the  evidence  on  the  other  side  — 
the  probative  force  of  the  testimony  deposing 
in  aHirmance  of  the  fact — is,  on  various  occa- 
sions, apt  to  be  subjected  to  diminution  from 
the  same  cause.  In  determining  whether  any 
degree  of  credence  ought  to  be  given  to  an 
apparently  anti-physical  fact,  regard  must  be 
had  not  only  to  the  circumstantial  evidence 
afforded  by  its  apparent  anti-physicality,  but 
also  to  the  probat)ility  of  seductive  motives 
- acting  upon  the  witnesses  by  whom  the  fact 
is  affirmed. 

Various  are  the  occasions  on  which,  by  the 
inordinate  and  seductive  influence  of  this  or 
that  species  of  motive,  men  are  led  to  repre- 
sent as  true,  facts  which  if  they  were  true 
would  be  anti-physical,  but  which  are  not 
true.  Various  are  the  classes  of  anti-physical 
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facts,  to  the  truth  of  which  men  are,  on  those 
occasions,  led  to  depose.  Coupling  together 
the  nature  of  the  fact  and  the  nature  of  the 
occasion,  I proceed  to  bring  to  view  some  of 
the  principal  instances  in  which  this  cause  of 
deception  has  been  observed  to  operate. 

In  all  these  several  cases,  it  may  be  of  use 
here  to  premise  that  the  seductive  power  of 
the  species  of  motive  in  question,  applying  as 
it  were  to  two  different  quarters  of  the  mind 
at  once,  the  understanding  and  the  will,  ope- 
rates upon  it  with  a double  influence.  What 
is  not  true,  it  prompts  a man  to  regard  as 
true ; and  what  is  neither  true,  nor  so  much 
as  by  him  regarded  as  being  so,  it  prompt.s 
him  to  report  as  if  it  were  true. 

I.  Facts  promising  wealth.  Transmutation 
of  less  valuable  metals  into  gold.  Seductive 
motive,  in  the  character  of  a cause  of  delusion 
applying  to  the  understanding  of  the  person 
addres.sed  — the  person  to  whom  the  report 
is  made, — the  love  of  the  matter  of  wealth. 
Seductive  motive  applying  to  the  understand- 
ing of  the  original  reporter  (the  supposed 
operator)  in  case  of  delusion  (simple  incor- 
rectness, without  mendacity,)- — the  same; 
also,  the  pleasure  of  curiosity,  the  pleasure 
of  reputation,  and  of  the  power  attending  it. 
Seductive  motive  applying,  in  case  of  men- 
dacity, to  the  will, — love  of  the  matter  ol 
wealth  ; viz.  the  wealth  to  be  gained  by  the 
sale  of  the  false  secret. 

Transmutation  of  a less  valuable  metal 
into  gold,  is  in  itself  neither  more  nor  less 
credible  — a fact  neither  more  nor  less  anti- 
physical, nor  devious  in  specie*  — than  trans- 
mutation of  gold  into  a less  valuable  metal. 
Yet,  the  probative  force  of  a testimony  as- 
serting the  transmutation  of  another  metal 
into  gold,  would  be  less  than  that  of  a tes- 
timony asserting  the  reverse.  Why?  Because 
the  aggregate  force  of  the  seductive  motives 
above  mentioned  is  so  much  greater  in  the 
latter  case  than  in  the  former.  In  the  latter 
case,  the  most  powerful  of  all,  the  desire  of 
wealth  does  not  apply. 

II.  Cure  of  diseases  by  supposed  inade- 
quate means.  Seductive  motives  applying  in 
the  character  of  a cause  of  delusion  to  the 
understanding  of  the  person  addressed,  — 


• By  transmutation,  according  to  the  sense  in 
which  it  is  understood,  may  be  signified,  either 
a pair  of  anti-physical  facts,  or  a fact  .simply  de- 
vious in  specie.  Understood  in  a literal  sense, 
it  involves  two  anti-physical  facts : annihilation 
of  the  other  metal— creation  of  the  gold.  On 
either  of  the  two  following  suppositions,  it  is 
but  a fact  simply  devious  : — 1.  Gold  is  a com- 
pound of  two  other  bodies;  they  are  transmuted 
into  gold,  by  being  mixed  together,  in  there- 
quisite  manner  and  in  the  requisite  proportions. 
2.  Gold  is  one  of  divers  ingredients  in  the  com- 
position of  another  known  body ; by  the  separa- 
tion of  the  other  ingredients,  the  remaining  in- 
gredient is  transmuted  into  gold. 
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aversion  to  the  pains  of  sickness:  love  of 
life.  Seductive  motive  applying,  in  the  case 
of  delusion  to  the  underst-anding  of  the  ori- 
ginal reporter  (the  supposed  operator,)  — the 
same  as  in  the  case  of  the  transmutation  of 
metals.  Seductive  motive  ap[)lying,  in  the 
case  of  mendacity,  to  his  will,  — the  same  as 
in  the  case  of  delusion. 

In  this  case,  the  fact  of  the  cure  of  the 
disease  in  question  by  the  operation  of  the 
supposed  remedy  in  question,  is  one  of  seven 
contending  facts,  of  all  which  the  compara- 
tive probability  requires  to  be  weighed. 

1.  No  real,  or  at  least  such,  disease:  the 
symptoms  really  existing,  but  the  result  of 
the  imagination. 

2.  No  real  disease : the  symptoms  menda- 
ciously reported. 

3.  The  disease  cured,  but  by  the  mere 
influence  of  the  imagination,  not  by  the  ope- 
ration of  the  supposed  remedy,  — or  by  some 
other  remedy. 

4.  The  disease  gone  otf  of  itself : cured,  with- 
out the  assistance  of  the  imagination,  by  the 
unknown  healing  power  of  nature,  or  by  the 
cessation  o^he  action  of  the  morbific  cause. 

5.  The  disease  not  completely  cured,  i.  e. 
not  ultimately  cured,  but  the  symptoms  mol- 
lified or  removed  for  a time ; viz.  by  either 
of  the  two  preceding  causes.  Nos.  3 and  4. 

6.  The  disease  not  cured  in  any  degree : 
the  cessation  of  the  symptoms  being  falsely 
reported,  whether  through  delusion  or  men- 
dacity, and  whether  on  the  part  of  the  patient 
or  of  the  medical  practitioner. 

7.  Or,  lastly,  the  disease  cured,  and  by  the 
operation  of  the  supposed  remedy. 

Of  the  delusive  influence  of  the  imagina- 
tion, exemplifications  may  be  found  in  the 
choice  made  formerly  of  medicines.  Gold,  it 
was  thought,  must  he  a sovereign  remedy : 
and  all  the  efforts  of  industry  were  employed 
to  make  it  potable.  A remedy  for  diseases  ? 
Why?  Because  it  was  so  valuable — because 
it  was  so  rare.  Diamonds  are  still  more  va- 
luable: happily  they  were  never  employed  for 
the  cure  of  diseases:  partly,  perhaps,  because 
they  were  so  much  more  difficult  to  come  at 
than  gold;  partly,  because  there  was  no  hope 
of  rendering  them  potable. 

III.  Facts  promising  happiness,  threaten- 
ing unhappiness,  both  in  the  extreme.  The 
fact  in  question,  spoken  of  as  evidentiary  of 
a commission  given  by  a supernatural  being  to 
a man,  to  issue  commands  to  any  or  all  other 
men ; those  commands  converted  into  laws, 
by  threats  as  well  as  promises;  by  prediction 
of  pains  to  be  endured  in  this  or  a future  life, 
in  case  of  disobedience — of  pleasures,  in  case 
of  obedience.  Take  even  the  promises  alone, 
without  the  threats,  — the  seductive  force  is 
already  beyond  comparison  greater  than  in 
the  case  of  the  making  of  gold,  or  the  super- 
natural cure  of  diseases : add  the  threats,  it 


receives  a further  and  prodigiously  greater 
increase. 

Prudence  suggests  and  requires  the  yield- 
ing to  the  probative  force  of  this  fact, the 

giving  credence  to  it,  without  staying  to 

inquire  into  the  intrinsic  credibility  of  it 

into  its  coincidence  or  deviousness,  in  degree 
or  specie,  with  reference  to  the  usual  course 
of  nature— into  its  conformity  or  repugnancy 
to  the  obvious  laws  of  nature. 

In  this  way, — by  the  help  of  an  instrument 
of  seduction  which  seems  to  be  ready  made, 
courting  the  hand  of  whoever  has  confidence 
enough  to  take  it  up  and  use  it,  — any  man 
(it  might  seem)  would  have  it  in  his  power 
to  impose  laws,  and  those  irresistible  ones, 
upon  any  and  every  other.  Such,  accordingly, 
might  have  been  the  result,  if  the  operation 
had  been  confined  to  one  person,  or  if  the 
operators,  in  whatever  number,  had  agreed 
among  themselves.  Happily  for  human  li- 
berty at  least  (not  to  speak  of  happiness  and 
virtue,)  no  such  concord  has  existed.  In 
different  nations,  sometimes  even  in  the  same 
nation,  legislators  seeking  to  rule  men  by  this 
instrument  have  come  forward,  opposing  and 
combating  one  another  with  this  instrument, 
no  less  decidedly  and  strenuously  than  others 
with  the  sword.  Each  has  proclaimed  to  the 
world,  — These  of  mine  are  the  true  wonders ; 
all  others — all  those  others  that  you  hear  of, 
are  false  : these  that  1 promulgate  to  you  are 
the  genuine  commands  ; all  others,  all  those 
others  that  you  hear  of,  are  spurious.  Divided 
thus,  and  opposed  to  itself,  the  seductive 
force,  how  seldom  soever  effectually  resisted, 
ceased  to  be  absolutely  irresistible. 

Such  are  the  motives  by  which  a man  may 
be  urged  to  give  credit  to  untrue  facts.  But 
how  comes  it  to  be  in  his  power?  Such  is  the 
force  by  which  the  will  of  man  is  subdued ; 
but  by  what  means  is  the  understanding  itself 
brought  into  subjection  by  the  will? 

I answer, — Judgment,  opinion,  persuasion, 
is  in  a very  considerable  degree  under  the 
dominion  of  the  will ; discourse,  declared 
opinion,  altogether.  But  it  is  the  nature  of 
opinion  declared,  truly  or  falsely  declared,  by 
one  man,  to  produce  real  opinion  on  the  part 
of  another. 

Judgment  in  the  power  of  the  will?  By 
what  means?  By  these  means:  — To  bestow 
attention  on  one  consideration,  to  refuse  it 
to  another,  is  altogether  in  the  power  of  the 
will.  It  is  in  the  power  of  a judge  to  hear 
one  man  speak  in  the  character  of  a witness, 
to  refuse  to  hear  another;  to  hear  one  paper 
read  in  the  character  of  an  evidentiary  docu- 
ment, to  refuse  to  hear  another.  'I  he  power 
which,  in  the  station  of  a judge,  a man  thus 
exercises  in  relation  to  persons  and  papers, 
the  mind  of  every  man,  sitting  in  the  tribunal 
established  in  his  own  bosom,  exercises  at 
pleasure  over  arguments  ami  ideas;  over  the 
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contents  of  evidentiary  discourses,  in  the  state 
in  which,  tlii  ough  the  medium  of  the  percep- 
tive faculty,  they  have  been  introduced  into 
the  memory.  An  idea  to  which  a man  s at- 
tention refuses  itself,  is,  to  every  practical 
purpose,  during  the  continuance  of  such  re- 
fusal, as  completely  excluded,  and  thence 
rendered  as  completely  inoperative,  as  the 
testimony  of  a witness,  whom,  before  he  has 
begun  to  speak,  the  judge  has  sent  out  of 
court ; or  a paper  which  he  has  disposed  of 
in  the  same  way,  before  any  part  of  it  has 
been  read.* 

'I’hat  discourse  of  all  kinds,  more  especially 
discourse  declarative  of  opinion,  is  completely 
in  the  power  of  the  will,  is  manifest  enough. 
But  he  who  is  completely  master  of  men’s 
discourses,  is  little  less  than  completely  mas- 
ter of  men’s  opinions.  It  is  by  the  discourse 
of  A,  that  the  opinion  of  B is  governed,  much 
more  than  by  any  reflections  of  his  own. 
To  take  upon  trust  from  others  (that  is, 

• If  hope  or  fear  are  employed  in  influencing 
the  discourse  employed  in  relation  to  persuasion, 
— the  discourse  employed  in  giving  expression 
to  persuasion  or  the  pretence  of  it,  — they  are 
thereby  employed  in  the  promotion  or  the  subor- 
nation of  memlacity.  For  if  truth,  if  veracity,  be 
all  that  is  desired,  reward  and  punishment,  nope 
and  fear,  are  alike  useless:  it  is  only  by  giving 
birth  to  falsehood — to  wilful  falsehood,  to  men- 
dacity— that  they  are  capable  of  producing  any 
effect.  If  the  persuasion  which  a man  is  about 
to  declare  will  be  on  the  side  desired,  whether 
reward  be  given  to  him  in  that  event  or  no — 
whether  puni.shment  will  be  given  to  him  in  the 
event  of  his  declaring  it  on  the  opposite  side  or 
no, — neither  reward  nor  punishment  can  be  of 
any  use.  The  only  supposition  on  which  they 
can  be  of  any  use,  is,  that,  if  left  free  to  declare 
his  persuasion,  he  would  declare  it  on  the  side 
opposite  to  that  which  is  desired. 

Thus  it  is,  that,  whether  hope  or  fear,  expec- 
tation  of  reward  or  punishment,  are  employed  in 
influencing  persuasion  itself,  or  discourse  pur- 
porting to  be  the  expression  of  it,  they  are  em- 
))loyed  in  depraving  the  constitution  of  the  human 
niind.  If  in  influencing  persuasion  itself,  then 
it  is  to  the  intellectual  part  of  the  mental  frame 
that  the  poison  is  applied — if  in  influencing  dis- 
course purporting  to  be  the  expression  of  persua- 
sion, then  to  the  moral  part. 

But  in  general  the  poison  operates  upon  both 
parts  together.  To  be  habitually  occupied  in 
the  utterance  of  wilful  falsehood,  is  a painful 
thought;  to  be  thus  occupied  for  lucre,  is  a re- 
flection that  renders  the  thought  still  more  pain- 
ful.  To  rid  himself  of  it  as  far  as  possible,  a 
man  strives  with  might  and  main  to  believe 
what  he  stands  engaged  to  say  that  he  believes  : 
he  keeps  his  attention  nailed  to  the  considerations 
that  operate  in  favour  of  that  side  ; he  turns  it 
aside  with  horror  from  all  considerations  that 
operate  in  favour  of  the  opposite  side. 

Thus  it  is  that  the  principle  by  which  merit 
and  reward  are  attached  to  belief,  blame  and 
punishment  to  unbelief,  is  irreconcilably  hostile 
not  only  to  wisdom,  but  to  virtue.  FoUy,  vice, 
and  misery,  are  the  fruits,  of  which,  in  propor- 
tion to  its  prevalcitce,  it  is  productive. 


from  the  discourses  of  others)  his  own  opi- 
nions, is,  on  by  far  the  greater  part  of  the 
subjects  that  come  under  his  cognizance  and 
call  upon  him  in  one  way  or  other  for  bis 
decision,  the  lot,  the  inevitable  lot,  of  the 
wisest  and  most  cautious  among  mankind : 
how  much  more  frequently  so,  that  of  the 
ignorant,  the  rash,  the  headstrong,  the  un- 
thinking multitude! 

How  wicked  (it  is  frequently  said)  — how 
absurd  and  hopeless  the  enterprise,  to  make 
war  upon  opinions ! Alas ! would  it  were  as 
absurd  and  hopeless,  as  it  is  wicked  and  per- 
nicious! Upon  opinions,  in  an  immediate  way, 
yes.  To  crush  the  idea  in  the  mind,  to  act 
upon  it  by  mechanical  pressure  or  impulse,  is 
not  in  the  power  of  the  sword  or  of  the  rod. 
In  an  unimmediate,  though,  for  efficacy,  not 
too  remote  way,  through  the  medium  of  dis- 
courses, no : for  what,  in  the  case  of  opinions 
(unhappily  for  mankind)  is  but  too  much  in  the 
power  of  the  sword  and  of  the  rod,  is,  to  crush 
the  enunciating  and  offending  pen  or  tongue: 
to  cut  asunder  the  muscles  by  which  they  are 
moved. 

Unhappily,  the  power  of  the  will  over  opi- 
nion, through  the  medium  of  discourse,  is  but 
too  well  understood  by  men  in  power.  Mean- 
time, thus  much  is  plain  enough;  the  more 
credible  the  facts  in  themselves  are,  the  less 
need  has  a man  to  seek  to  gain  credence  for 
them  by  such  means.  By  such  means,  credit 
may  be  given  to  facts  the  most  absurd,  cur- 
rency to  opinions  the  most  pernicious.  Facts 
which  are  true,  opinions  which  in  their  in- 
fluence are  beneficial  to  society,  have  no  need 
of  such  support.  If  this  be  to  be  admitted, 
the  consequence  seems  undeniable.  J'o  em- 
ploy such  means  for  the  securing  credence 
to  any  fact,  is  to  confess  its  falsehood  and 
absurdity  ; to  employ  such  means  for  the  sup- 
port of  any  opinion,  is  to  confess  its  errone- 
ousness and  mischievousness.  To  pursue  such 
ends  by  such  means,  is  to^  betray,  and  vir- 
tually to  confess,  the  practice  of  imposture, 
the  consciousness  of  guilt. 

The  propensity  to  give  credence  to  false 
facts,  to  give  adoption  and  currency  and  prac- 
tical influence  to  opinions  howsoever  absurd 
and  pernicious,  wheresoever  reward  or  pu- 
nishment is  conceived  as  annexed,  by  super- 
natural and  irresistible  power,  to  the  opera- 
tion of  giving  credence  or  discredence  to  any 
alleged  fact,  is  of  itself  too  strong  to  need 
stre:igthening  by  any  factitious  means, — by 
the  application  of  political  rewards  or  punish- 
ments to  that  same  purpose.  Ascribe  merit 
to  belief, — belief  will  naturally  be  upon  the 
look-out  for  the  most  difficultly  credible  facts 
to  attach  upon.  In  the  belief  of  facts  which 
present  themselves  as  true,  there  can  be  no 
merit;  since  there  is  no  exertipn^  no  oppor- 
tunity given  to  any  one  man  to  distinguish 
himself  from  any  other — no  opport  unity  to  the 


Cii.  XVI.J  CIRCUMSTANTIAL-IMPROBABILITY  & IMPOSSIBILITY.  \0'J 


most  obsequious  to  distinguish  himself  from 
the  most  refractory.  The  difficulty  (as  far  as 
there  is  any)  consists  in  the  giving  credence 
to  facts  which,  of  themselves,  present  them- 
selves as  incredible : and  the  more  incredible, 
the  more  merit;  because  without  exertion 
there  can  be  no  merit,  and  the  greater  the 
exertion  (whatever  be  the  line)  the  greater 
the  merit,  as  every  man  is  ready  to  acknow- 
ledge. The  more  obvious  and  obtrusive  the 
f(jnsiderations  by  which,  if  attended  to,  the 
fact  would  be  shown  to  be  incredible,  the 
greater  the  exertion  necessary  to  keep  them 
out. 

Not  that  the  difficulty,  such  as  it  is,  is  a 
difficulty  which  any  one  need  despair  or  doubt 
of  being  able  to  surmount.  It  is  a contention 
in  which,  in  proportion  to  a man’s  weakness 
of  mind,  he  will  have  the  advantage  over  the 
strong;  in  proportion  to  his  ignorance,  over 
the  knowing;  in  proportion  to  bis  folly,  over 
the  wise;  in  proportion  to  his  improbity, 
over  the  upright.* 

* In  the  field  of  theology  (all  history  joins  in 
proving  it,)  the  attachment  manifested  by  men 
to  an  opinion,  and  in  particular  by  men  in  power, 
is  strenuous  and  inflexible,  in  the  direct  propor- 
tion of  its  absurdity.  The  effect  is  the  result  of 
the  conjoint  influence  of  a variety  of  causes. 

1.  With  the  zealous  and  sincere ; the  more 
palpably  and  flagrantly  absurd  the  proposition — 
the  greater  the  reluctance  on  the  part  of  a man’s 
understanding  to  the  adoption  of  it — the  greater 
and  more  powerful  the  effort  necessary  to  over- 
come that  reluctance,  — tlie  greater  is  the  diffi- 
culty, and  thence  the  apparent  merit,  of  the 
sacrifice.  If  the  sacrifice  of  the  body  is  an  obla- 
tion acceptable  to  the  more  than  canine  appetite 
of  a malevolent  and  jealous  deity, — the  sacrifice 
of  the  nobler  part,  the  mind,  the  understanding 
itself,  must  be  a still  more  grateful  sacrifice. 

2.  Insincere,  or  even  sincere;  the  greater  the 
absurdity  of  the  proposition,  the  greater  the  im- 
possibility of  obtaining  in  favour  of  it  that  com- 
plete and  imperturbable  serenity  of  mind  which 
accompanies  the  conviction  impressed  upon  the 
mind  by  real  and  familiar  truths : the  greater, 
consequently,  the  irritation  produced  by  that  pre- 
sumptive evidence  of  the  falsity  of  the  proposi- 
tion, the  amount  of  which  is  swelled  by  every 
instance  of  disbelief  on  the  part  of  other  minds. 
Every  such  instance  of  dissent  constitutes  a sort 
of  circumstantial  presumptive  evidence  of  the 
erroneousness  of  the  proposition  thus  adhered 
to.  Every  such  piece  of  evidence  forms  an  ob- 
stacle to  the  formation,  entertainment,  or  con- 
tinuance of  the  persuasion  which  a man  has  it 
so  much  at  heart  to  entertain  (if  sincere,)  or  (if 
insincere)  to  appear  to  entertain,  without  preju- 
dice to  his  reputation  for  sincerity  in  the  circle 
in  which  he  moves. 

3.  Sincere,  or  insincere ; the  more  palpable 
the  absurdity,  the  greater  is  the  triumph,  the 
more  entire  the  mastery,  obtained  over  those 
minds  from  whom  an  assent,  real  or  apparent, 
can  be  procured  for  it.  Swallow  this  poison,  is 
among  the  commands  which  impostors  nave  been 
found  impudent  enough  to  issue,  and  fanatics 
mad  enough  to  obey.  Such  (has  the  triumphant 
impostor  said  to  tire  astonished  strangers  whom 


It  is  not  wonderful  that  motives  and  in- 
terests should  have  the  power  of  producing 
belief  in  anti-physical  facts;  since  they  are 
found  by  experience  to  have  the  power  of 
producing  belief  even  in  self-contradictory 
propositions. 

Upon  the  face  of  the  matter,  eyes  being 
closed  against  experience,  it  would  seem  that 
belief  in  self-contradictory  propositions  is 
impossible.  On  the  contrary,  it  is  altogether 
natural : and  so  natural  as  to  be  very  gene- 
rally exemplified. 

It  has  already  been  shown  in  what  matmor 
the  expectation  of  reward  or  punishment,  as 
connected  with  particular  opinions,  operates 
upon  the  judgment,  through  the  medium  of 
the  attention. 

When  the  idea  of  merit  comes  to  he  at- 
tached to  the  act  of  belief,  the  degree  of  merit 
will  naturally  he  supposed  to  be  in  proportion 
to  the  difficulty  of  believing,  and  the  conse- 
quent e.xertion  required  for  the  production  of 
belief. 

But,  to  the  eyes  of  an  observer,  the  exist- 
ence of  exertion  bestowed  on  the  endeavour 
to  produce  belief  has  no  surer  test  — the  in- 
tensity of  it  in  the  character  of  an  operative 
cause  has  no  more  correct  measure — • than 
the  magnitude  of  the  opposing  forc^  which 
must  have  been  overcome  ere  the  eifect  has 
been  accomplished.  And  the  more  repugnant 
to  reason  any  proposition  is,  the  more  power- 
ful are  the  obstacles  which  it  opposes  to  any 
exertions  that  are  made  to  cause  it  to  be  be- 
lieved; consequently,  if  the  obstacle  has  been 
overcome,  the  more  powerful  must  have  been 
the  exertions  by  which  it  has  been  overcome 
— by  which  the  effect  thus  aimed  at  has  been 
produced : and  the  greater,  it  is  therefore 
supposed,  will  be  the  reward  attached  to  such 
meritorious  exertions.  Thus  it  is,  that,  the 
more  absurd  any  proposition  is,  the  greater 
efforts  are  naturally  made  to  believe  it. 

Be  the  subject  what  it  may,  if  the  propo- 
sition proposed  for  belief  be  a proposition  ot 
the  affirmative  cast,  belief  will  depend  partly 
upon  the  probative  force  of  the  affirmative 
evidence,  partly  upon  the  weakness  of  the 
disaffirmative  evidence,  or  the  non-existence 
of  any  such  evidence:  meaning  always  by  ex- 
istence, relative  existence  — existence  in  the 
place  in  question  — the  judicatory  in  which 
the  cause  is  heard,  and  is  to  he  determined. 

As  to  affirmative  evidence  : in  the  case  here, 
in  question,  an  authority  (that  is,  the  opi- 

he  meant  to  impress  with  the  irresistible  pleni- 
tude of  his  power) — such  are  the  fruits  of  faith, 
when  it  is  sincere.  Swallow  this  nonsense,  is 
the  criterion  of  obedience  imposed  by  each  do- 
mineering dogmatist  upon  the  proselytes,  whose 
opinions,  or  whose  language,  the  force  of  hope 
or  fear  has  placed  under  his  command.  'I  lie 
more  gross  the  nonsense,  the  more  prostrate  is 
the  obedience  on  one  part,  the  more  absolute  the 
powrr  on  the  otiier. 
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iiion.  real  or  pretended,  of  some  other  person 
or  persons,  whose  situation  affords  a ground 
more  or  less  strong  for  supposing  them  con- 
versant with  the  subject-matter  in  question) 
will  always  operate  with  more  or  less  pro- 
bative force  in  the  character  of  affirmative 
evidence.  But, — for  the  exclusion  of  all  dis- 
affirmative  evidence,  and  thence  of  all  dis- 
probative  force,  — the  power  of  the  will, 
applied  in  that  direction  with  the  degree  of 
exertion  required  by  the  nature  of  the  case, 
will  of  course  suffice.  Finding,  therefore,  no 
disprobafjve  force  to  oppose  it,  the  preva- 
lence of  the  probative  force  of  the  affirmative 
evidence,  and  the  production  of  the  corres- 
pondent affirmative  persuasion,  become  alike 
a matter  of  course. 

The  probative  force  of  avlhority,  in  the 
character  of  evidence,  will  be,  on  tlie  one 
band,  as  the  plenitude  of  ascribed  knowledge 

on  the  other,  as  the  completeness  of  self- 

conscious  ignorance. 

If,  by  hope  of  reward  alone,  the  effect  in 
question  (viz.  belief)  is  thus  capable  of  being 
produced;  how  much  more  surely  by  punish- 
ment! an  instrument,  which,  apparent  prox- 
imity and  certainty  being  the  same  in  both 
cases,  acts  with  so  much  superior  force.  If 
by  either  of  itself,  how  much  more  surely  by 
both  together!  And  if  by  either  at  an  ordi- 
nary degree  of  apparent  magnitude,  how  much 
more  by  both  together,  each  at  an  infinite 
apparent  magnitude!* 


• This  very  connexion  between  reward  and 
punishment  on  the  one  hand,  between  opinion 
and  declaration  of  opinion,  on  the  other ; be- 
tween reward,  and  the  belief,  or  expression  of 
belief,  of  a wonderful  fact, — between  punish- 
ment and  the  disbelief,  or  expression  of  disbe- 
lief,— has.  in  the  case  of  supernatural  facts, 
been  urged  by  some  as  a circumstance  operating 
in  proof  of  the  fact,  and  which  ought  to  have  its 
influence  in  producing  on  our  parts  a persuasion 
of  the  truth  of  the  fact,  on  our  observing  it  to 
be  reported  as  true  by  others.  In  other  words ; 
the  wondcrfulness  of  a fact  being  given,  its  cre- 
dibility will  ht  increased  by  the  circumstance 
of  its  having  been  announced  as  contributing  to 
constitute  the  foundation  of  a religious  system  ; 
i.e.  of  a system  of  commands,  sanctioned  by 
threats  and  promises,  represent^  as  emanating 
from  an  invisible  supernatural  being,  as  above. 
Increased  ? Why  increased  ? For  this  reason : 
Because  it  is  the  nature  of  this  circumstance  to 
provoke  scrutiny;  and  to  operate  as  anadvertise- 
• ment  to  sceptics  and  disbelievers  to  -come  for- 
ward and  inquire  into  the  fact,  and  contest  the 
truth  of  it. 

If  adequate  means  and  motives  for  the  per- 
formance of  such  scrutiny  were  at  hand, yes. 

But  if  not,  what  becomes  of  the  security — the 
security  for  trustworthiness,  thus  supposed  to  be 
afforded  ? 

In  the  case  of  a.  future  fact,  yes.  Let  it  pre- 
sent  itself  as  being  of  the  wonderful  cast,  and 
let  it  be  employed  as  an  engine  of  power  in  the 
manner  above  mentioned,  as  an  instrument  for 
the  support  of  this  or  that  system  of  religion. 


Thus  stands  the  matter  in  regard  to  matters 
of  fact  In  general,  and  in  particular  in  regard 
to  such  as  are  improbable ; these  being  the 
only  ones  (and  that  in  proportion  to  their 
improbability)  in  respect  of  which  there  can 
be  any  need  for  applying,  in  this  partial  way, 

new  or  old, — no  doubt  but  the  use  thus  made  of 
it  will  have  the  effect  of  causing  it  to  be  more 
closely  examined  into,  than  if  no  such  use  had 
been  made  of  it. 

But  in  the  case  of  a past  fact, — what  becomes 
of  its  tendency  to  promote  scrutiny  ? Is  it  part 
of  the  supposition  that  it  was  actually  subjected 
to  such  scrutiny?  Applied  to  past  facts,  all  sup- 
position about  tendencies  is  superseded.  If  it 
was  subjected  to  scrutiny — in  a word,  to  judicial 
examination,  produce  the  minutes  of  the  exa- 
mination : this  done,  the  question  whether  it  be 
likely  any  such  examination  should  have  taken 
place,  would  obviously  be  frivolous.  If,  on  the 
contrary,  it  does  not  appear  that  any  such  scru- 
tiny was  performed,  anysuch  examination  taken, 
then  again  theargument  from  tendencies  assumes 
what  is  contrary  to  fact. 

To  judge  of  the  fbree  of  this  argument,  take 
note  of  the  securities  for  trustworthiness  in  evi- 
dence, as  herein  brought  to  view;  all  of  them 
exemplified  in  the  practice  of  English  judicature. 
Take,  on  the  other  hand,  the  book,  whatever  it 
be,  in  which  the  system  of  alleged  supernatural 
precepts,  threats,  and  promises  is  exhibited,  toge- 
ther with  the  wonderful  facts  referred  to  as  proofs 
of  its  authenticity.  Observe  which,  if  any,  ol  those 
securities  have  been  applied  or  are  represented 
as  having  been  applied,  to  the  establishment  of 
these  several  facts.  Take  the  Koran,  for  ex- 
ample, with  the  several  wonderful  facts  therein 
reported.  Whose  testimony  have  you  in  proof  of 
them  ? That  of  the  writer,  whosoever  he  were : 
iUahomet,  his  composer,  or  his  scribe;  but  say 
iAIahomet.  On  the  occasion  of  this  or  that  fact, 
he  speaks  of  it  as  taking  place  in  the  presence 
of  hundreds  and  hundreds  of  eye-witnesses  — 
persons  none  of  them  likely  either  to  have  been 
themselves  deceived,  or  to  have  harboured  a wish 
to  deceive  others.  Instead  of  hundreds  put  thou- 
sands : what  do  you  get  by  the  multiplication? 
What  testimony  have  ^ou  even  now  but  Maho- 
met’s ? and  who,  at  this  time  of  day,  shall  cross- 
examine  Mahomet?  Instead  of  Mahomet  both 
hero  and  historian,  suppose  Mahomet  only  the 
hero,  and  the  historian  somebody  else,  who,  hav- 
ing been  a hero  to  nobody,  is  himself  unknown. 
Instead  of  one  such  historian,  suppose  half  a 
dozen,  sometimes  agreeing,  sometimes  disagree- 
ing: a wonderful  fact,  reported  by  one,  omitted, 
as  not  being  true — or,  not  being  worth  reporting, 
omitted  or  reported  differently,  by  another:  not 
one  of  these  histories  in  print,  till  ages  after  the 
deaths  of  all  supposed  eye-witnesses:  not  one  of 
them  known  so  much  as  to  have  been  communi- 
cated in  manuscript,  or  so  much  as  written,  till 
after  the  deaths  of  all  possible  counter-witnesses: 
not  one  of  them  known  to  have  passed  for  ages 
into  the  hands  of  any  other  readers  than  what 
were  predetermined  not  to  institute  a scrutiny 
into  the  truth  of  any  of  the  wonders.  And  sup- 
pose the  desire  of  subjecting  the  facts  to  the  test 
of  a judicial  examination  ever  so  strong  and  ge- 
neral among  these  readers ; what  means  of  carry- 
ing any  such  desire  into  effect?  Do  the  minutes 
of  any  such  examination  remain,  or  any  trace  or 
track  of  their  having  ever  been  in  existence  ? 
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the  force  of  the  will  to  the  operations  of  the 
understanding. 

What  remains  to  be  shown  is,  why  self- 
contradictory propositions,  — which,  when 
examined  as  above,  are  found  to  be,  not  im- 
probable propositions  concerning  matters  of 
fact,  but  propositions  still  less  fitted  to  be 
credited  upon  rational  grounds, — should  find 
so  much  more  easy  and  extensive  evidence 
than  propositions  assertive  of  improbable 
matters  of  fact,  even  such  as  are  so  in  the 
highest  degree. 

The  reason  seems  to  be,  that,  if  duly  ex- 
amined, every  self-contradictory  proposition 
would  be  found  to  be  an  assemblage  of  words 
voidof  sense — a mass  of  downright  nonsense. 
But,  in  proportion  to  the  apparent  respecta- 
bility and  trustworthiness  of  the  authority  of 
the  instructor,  will  be  the  assurance  of  the 
pupil,  that,  from  such  a source,  nothing  that 
is  capable  of  bearing  so  degrading  an  appel- 
lation can  emanate.  What,  in  this  case,  he 
will  therefore  tacitly  assume  and  take  for 
granted,  is,  that  under  this  veil  of  apparent 
nonsense  there  lies  enveloped  some  exquisite 
sense,  too  valuable  to  be  made  manifest  to 
eyes  so  iinpure  and  dull  as  his  are. 

Issuing,  or  appearing  to  issue,  from  such  a 
source,  a proposition  of  this  complexion  will 
thus  be  upon  a footing  with  a proposition 
taken  from  a foreign  language,  a language 
with  which  he  has  no  acquaintance.  From 
an  elderly  man  of  good  reputation,  in  the  ca- 
pacity of  an  instructor,  suppose  a young  pupil 
to  hear  delivered,  in  the  character  of  an  un- 
controvertible truth,  La  Utah  allah,  Moham- 
med resoul  allah.  To  him  it  would  in  itself 
be  so  much  nonsense:  to  a person  acquainted 
with  the  Arabic  language,  if  a pious  Chris- 
tian, it  would  present  itself  as  a blasphemous 
falsehood — if  a pious  Mahometan,  as  a sacred 
and  fundamental  truth. 

Thus  easy  is  it  for  a mass  of  nonsense,  by 
which  no  matter  of  fact  is  in  truth  asserted, 
to  become  the  subject-matter  of  a severe  azid 
unshakeable  belief:  and  this  for  the  very  lea- 
son  that  it  is  nonsense. 

Compare,  in  this  point  of  view,  this  non- 
sense, with  any  of  those  propositions  which 
are  enunciative  of  an  intelligible  matter  of 
supposed  fact,  which  we  have  the  strongest 
reason  that  man  can  have  for  believing  not  to 
be  anywhere  realized : such  as  that  of  an  old 
woman’s  moving  in  the  air  at  pleasure  on  a 
broomstick,  or  a man’s  introducing  his  body 
into  a quart  bottle. 

Though,  in  regard  to  either  of  these  pro- 
positions, we  have  as  full  proof  of  its  falsity, 
as,  for  the  governance  of  human  conduct,  a 
man  peeds  to  have, — it  is  only  by  a mixture 
of  ignorance  and  rash  confidence,  that  either 
of  them  could  be  pronounced,  in  the  strict 
sense  of  the  word  impossibility,  impossible  : 
since  to  the  production  of  either  of  these 


effects, -there  needs  but  the  existence  of  some 
power  in  nature  with  which  we  are  not  as 
yet  acquainted.* 

True  it  is,  that,  in  my  view  of  the  mat- 
ter  at  least,  the  existence  of  any  sftch  po'wer 
would  be  a mutter  completely  disconform- 
able  to  everything  that  at  present  we  arc  ac- 
quainted with  respecting  the  established  course 
of  nature.  Of  this  so  full  is  my  persuasion, 
that,  in  the  way  of  wagering,  I would,  for  the 
value  of  a shilling,  stake  upon  it,  without 
scruple,  everything  I possess:  but,  for  the  rea- 
son above  intimated,  in  the  consciousness  I 
feel  of  my  not  being  in  possession  of  universal 
science,  I find  a reason  altogether  sufficient 
to  prevent  me  from  regarding  it  as  being,  in 
the  strict  sense  of  the  word  impossibility,  im- 
possible. 

§11.  Distinction  between  facts  impossible  per 
se,  and  facts  impossible  si  alia.  Of  alibi 
evidence. 

There  are  two  occasions  on  which  the  evi- 
dence, or  argument,  indicated  by  the  words 
impossibility  atid  incredibility,  are  capable  of 
ptesenting  themselves. 

1.  On  the  one  side  (say  that  of  the  de- 
mandant,) a fact  is  deposed  to  by  a witness: 
on  the  other  side  (viz.  that  of  the  defendant, ^ 
no  testimony  is  adduced,  but  it  is  averred 
that  the  supposed  fact,  as  thus  deposed  to, 
is  in  its  own  nature  incredible;  or,  what 
comes  to  the  same  thing,  improbable  to  such 
a degree  as  to  be  incredible.  Say,  for  ex- 
ample, a fact  pretended  to  have  taken  place 
in  the  way  of  witchcraft : a man  lifted  up 
slowly,  without  any  exertion  of  will  on  his 
part,  or  connexion  with  any  other,  from  tlie 
ground  into  the  air ; or  an  old  woman,  l>y 
an  exertion  of  volition  on  her  part,  riding  in 
the  air  at  pleasure  on  a broomstick. 

On  the  one  side  (say  again  that  of  the  de- 
mandant,) a fact  is  deposed  to  by  a witness, 
as  before : on  the  other  hand,  it  is  averred 
to  be  impossible  — impossible  not  in  its  own 
nature,  as  before,  but  for  this  reason,  viz. 
that  the  existence  of  it  is  incompatible  with 
the  existence  of  another  fact,  which  in  this 
view  is  deposed  to  by  other  evidence  : say, 
the  testimony  of  a superior  number  of  wit- 
nesses. The  defendant  cannot,  at  the  time 
alleged,  have  been  committing  the  offence  in 
London ; for  at  that  same  time  he  was  at 
York,  a place  above  two  hundred  miles  dis- 
tant.  The  instance  here  given  is  that  w'hich 
is  commonly  known  by  the  name  of  alibi. 
It  supposes  the  incompatibility  of  a man’s 
existing  in  one  place  at  any  given  point  of 
time,  with  the  existence  of  the  same  man  in 
any  other  place  at  the  same  point  of  time: 
or,  in  other  words,  of  a man’s  existing  in  tw  o 
places  at  once. 

• Compare  this  with  p.  liii,  and  the  Note  at 
the  bottom  of  that  page. — Editor. 
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[For  the  purpose  of  the  present  inquiry, 
these  two  kinds  of  impossibility  are  exactly 
alike.  The  nature  of  the  impossibility  is  in 
both  cases  the  same : in  both  cases  it  con- 
sists in  disconformity  to  the  established  course 
of  nature.  The  difference  i.s,  that,  in  the  first 
of  the  two  cases,  there  is  but  one  event  men- 
tioned, and  that  event  is  one  which,  taken 
by  itself,  cannot  be  true;— in  the  second 
case  there  are  two  events  mentioned,  either 
of  which,  taken  by  itself,  may  be  true,  but 
both  together  cannot. 

In  the  first  case,  therefore,  the  impossibi- 
lity being  supposed,  we  immediately  set  it 
down  that  the  testimony  of  the  affirming  wit- 
nesses is  false:  in  the  second  place,  we  have 
to  choose  which  of  the  two  testimonies  we 
sliall  disbelieve  — that  of  the  witnesses  who 
affirm  the  one  fact,  or  that  of  the  witnesses 
who  affirm  the  other  fact. 

If  I am  told  that,  on  such  a day,  at  such 
an  hour,  John  Brown  leaped  over  the  moon, 

I at  once  reject  the  assertion  as  being  incre- 
dible : this  is  impossibility  of  the  first  kind. 
If  A tells  me,  that,  on  such  a day,  at  such  an 
hour,  John  Brown  was  in  London ; and  B 
tells  me,  that,  on  the  same  day,  and  at  the 
.«ame  hour,  the  same  individual  was  at  York  ; 

I pronounce  with  equal  readiness  that  both 
stories  cannot  be  true  : but  it  remains  a ques- 
tion for  subsequent  consideration,  which  of 
them  it  is  that  is  false : and  this  is  impossi- 
bility of  the  second  kind.]* 

The  plea  of  alibi,  although  the  fact  should 
be  regarded  as  established  by  satisfactory 
evidence,  will  not  always  be  regarded  as 
conclusively  disprobative  with  regard  to  the 
fact  to  which  it  is  opposed.  Why  ? By  reason 
of  the  uncertainty  that  may  attach  upon  the 
point  of  time.  The  identity  of  the  point  of 
time  in  the  tw'o  cases  being  assumed, — let  it 
be  proved,  that  at  that  time  Titius  was  in  the 
first  floor  of  the  house  in  question,  it  is  there- 
by proved  to  be  perfectly  incredible  that,  at 
that  same  point  of  time,  he  should  have  been 
in  the  second  floor.  But,  from  the  size  of  a 
second  or  third  of  time,  enlarge  the  temporal 
seat  of  the  fact  to  twenty-four  hours  : — on 
that  supposition,  and  in  that  sense  of  the  word 
time,  proof  of  a man’s  having  been  at  London 
will  not  disprove  the  fact  of  his  having  been 
at  York  at  the  same  time ; as  in  the  case  of 
the  celebrated  flying  highwayman. 

Hence  it  is,  that,  in  the  case  of  the  plea  of 
alibi, — though,  admitting  the  truth  of  the 
evidence  in  support  of  it,  the  incredibility  of 
the  fact  in  the  character  of  a fact  incredible 
in  tvto  never  comes  into  dispute,  — this  is  not 


* N.B. — The  paragraphs  within  the  brackets 
are  inserted  by  the  Editor.  They  appe  ared  ne- 
cessary to  complete  the  section,  whicn  is  com- 
posed of  mere  fragments,  written  at  different 
times  by  the  Author,  and  which  the  Editor  was 
obliged  to  connect  together  as  he  best  could. 
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the  case  with  it  in  the  character  of  a fact 
incredible  in  degree.  If  it  be  satisfactorily 
proved,  that  on  the  1st  of  January  1826,  at 
noon,  Titius  was  in  the  choir  of  Westminster 
Abbey,  — it  is  out  of  dispute,  that,  on  the  1st 
of  January  1826,  at  noon,  he  could  not  have 
been  in  the  choir  of  York  Minster.  But  if 
all  that  has  been  proved  is,  that,  on  the  2d 
of  January  1826,  at  noon,  Titius  was  in  the 
choir  of  Westminster  Abbey,  — whether,  on 
the  1st  of  January  in  the  same  year,  at  the 
same  time  of  the  day,  he  was  at  York  Min- 
ster, is  not  put  out  of  dispute : the  fact  of  bis 
being  at  York  Minster  on  the  said  2d  of  Ja- 
nuary, if  spoken  of  in  the  character  of  an  in- 
credible fact,  will  not  be  spoken  of  as  being 
such  in  ioto,  but  only  in  degree.  Titius  is 
not  said  to  have  been  in  both  places  at  once  : 
what  is  said  of  him  now  is,  that  at  the  one 
time  he  was  in  the  one  place,  at  the  other 
time  in  the  other:  and  the  question  is,  whe- 
ther the  degree  of  quickness  with  which  he 
is  said  to  have  passed  from  the  one  place  to 
the  other,  be  credible,  under  all  the  circum- 
stances of  the  case? 

Of  the  plea  of  alibi,  the  possible  use  is  evi- 
dently without  limit.  It  may  alike  be  em- 
ployed in  penal  causes  and  in  non- penal  causes. 
In  both,  the  subject-matter  of  it  may  be  the 
person  of  the  defendant,  the  person  of  the 
demandant,  or  any  other  person — or  instead 
of  a person,  it  may  be  a thing. 

But  the  sorts  of  causes  in  which  in  practice 
it  is  most  in  use  to  be  employed,  are  penal 
causes  : and  the  subject-matter  of  which  the 
alibi  is  most  in  use  to  be  predicated,  is  the 
person  of  the  defendant.  It  cannot  be  true, 
that,  at  the  time  charged,  I committed  the 
offence  charged,  for  at  that  time  I was  in  an- 
other place  ; and  it  is  not  so  much  as  charged, 
that,  at  the  place  where  I then  was,  any  such 
offence  was  committed  by  me  or  by  any  one 
else. 

The  system  of  procedure  in  which  this  plea 
occurs  with  a degree  of  frequency  far  beyond 
what  is  exemplified  in  any  other,  is  the  Eng- 
lish ; — more  particularly  in  the  case  of  the 
causes  belonging  to  the  higher  penal  classes, 
in  which  trial  by  jury  is  employed.  In  these 
cases,  for  one  instance  in  which  it  is  true, 
there  are  perhaps  some  hundreds  in  which  it 
is  false.  The  cases  in  which  it  is  believed, 
I should  not  expect  to  find  so  numerous  as 
those  in  which  it  is  disbelieved ; but  (setting 
aside  the  one  extraordinary  case,)  as  often 
as  it  is  advanced,  perjury  is  employed  in  the 
support  of  it ; and,  as  often  as  it  is  believed, 
so  often  is  that  perjury  successful,  and  guilt 
triumphant,  and  the  criminal  taught  by  ex- 
perience how  he  may  proceed  with  impunity 
to  the  commission  of  other  crimes.  Should 
the  prevention  of  crimes  ever  become  a pri- 
mary object  with  the  powers  that  be,  this 
source  of  turpitude,  together  with  so  many 
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others,  might  without  much  difficulty  he  dried 
up:  hut  as  yet, fiat  justitia,  ruat  coelum,  has 
been  the  maxim : meaning  hyjustitia,  not  the 
essence  but  the  forms  of  justice. 

1.  One  remedy  that  presents  itself  is,  the 
not  receiving  any  witnesses  to  a point  of  that 
sort,  without  their  coming  accompanied  with  a 
certain  number  of  persons  (of  whom  a part  to 
be  householders,)  in  the  nature  of  the  com- 
purgators of  the  old  law,  to  give  an  account 
of  their  character.  There  is  no  one,  in  such 
a country  as  this,  be  he  who  or  what  he  may, 
who  is  not  known  to  several. 

An  objection  to  this  is,  that  there  are  many 
persons  who  have  no  good  character,  but  who, 
for  all  that,  may  chance  in  good  truth  to  have 
seen  a man  in  one  place,  at  the  time  when  he 
is  charged  to  have  committed  a crime  at  an- 
other. This  is  true ; but,  if  the  case  with 
respect  to  their  character  be  so,  it  is  still  fit- 
ting it  should  appear. 

But  he  may  be  a stranger : either  an  ab- 
solute stranger,  a foreigner ; or  a native  just 
arrived  from  a distant  country.  But  if  this 
be  the  case,  it  is  fitting  it  should  appear : and 
the  making  it  appear  may  be  accepted  in  ex- 
cuse for  the  want  of  compurgators.  But  how 
is  this  to  appear  ? Not  by  the  single  oath  of 
the  witness  himself ; for  he  who  will  perjure 
himself  in  the  immediate  matter  of  the  cause, 
where  be  is  liable  to  confrontation,  will  still 
more  readily  do  so  in  the  preliminary  matter, 
where  he  is  not.  The  testimony,  concerning 
him,  of  that  person  or  those  persons  wth 
whom  he  has  lodged  within  a certain  interval, 
should  be  required,  in  corroboration  of  his 
own : or,  lastly,  if  he  is  an  absolute  vaga- 
bond, who  has  lodged  nowhere,  and  is  known 
to  nobody,  this  also,  it  is  very  fitting,  should 
appear. 

2.  Another  remedy  might  be,  the  requiring 
notice  to  be  given  to  the  prosecutor,  a certain 
number  of  days  before  the  trial,  of  the  names 
and  places  of  abode  of  such  intended  wit- 
nesses— a practice  already  established  as  to  all 
evidence  on  the  side  of  the  prosecution,  in 
cases  of  treason  — a practice  much  less  liable 
to  abuse  in  this  instance  than  in  that.  In 
treason,  there  is  always  a common  cause,  and 
a common  purse  : a cause  which  sanctifies  all 
means,  and  which,  moreover,  sets  to  work  all 
means  of  obtaining  acquittal,  with  at  least  as 
much  alacrity  in  behalf  of  guilt  as  of  inno- 
cence. In  ninety-nine  cases  out  of  a hundred 
of  ordinary  prosecutions,  the  prosecutor  has 
no  wish  to  impress  the  judge  with  a persua- 
sion of  the  guilt  of  the  accused,  any  further 
than  he  is  penetrated  himself  with  that  per- 
suasion. 

3.  But  the  only  adequate  remedy,  and  one, 
perhaps,  which  may  supersede  the  other  two, 
is  a power  in  the  judge,  after  hearing  all  the 
testimony  (but  whether  after  or  before  the 
verdict  given,  may  be  made  a question.)  to 
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adjourn  tbe  trial  to  a further  day,  or,  what 
comes  to  the  same  thing,  to  appoint  a new 
one  ; taking  such  securities  as  the  nature  of 
the  case  may  require,  for  the  forthcomingness 
of  the  defendant,  by  holding  to  bail,  or  bv 
recommittal.  In  the  mean  time,  all  such  par- 
ticulars as  may  give  a clue  to  the  discovery 
of  the  situations  and  characters  of  such  wit- 
nesses will  have  been  drawn  out  of  them  by 
interrogation,  and  the  prosecutor  will  be  fur- 
nished with  such  lights  as  may  guide  him  to 
the  discovery  of  more  numerous  and  unex- 
ceptionable witnesses,  who  may  prove  that  the 
first  set  were  themselves,  at  the  time,  in  a 
place  other  than  that  wherein  they  pretended 
to  have  seen  the  accused ; or  may  in  some 
other  way  prove  the  falsity  of  their  story. 

Such  a regulation  being  established,  — men 
who  now,  for  the  sake  of  hire,  or  an  unright- 
eous friendship,  venture  upon  a perjury  which 
rarely  admits  of  detection,  as  knowing  that 
it  is  but  bearing  on,  and  all  is  over,  will 
shrink  from  the  thought  of  encountering  such 
a scrutiny  as,  after  such  lights,  if  well  elicited, 
it  is  scarcely  possible  that  anything  but  ve- 
racity should  bear.  I do  conceive  that  the 
apprehension  of  such  a scrutiny  would,  in  by 
far  the  greatest  number  of  those  instances  in 
which  such  machinations  would  otherwise  be 
put  in  practice,  prevent  the  attempt  from 
being  made  at  all,  and,  should  it  be  made, 
from  being  unhappily  successful. 

Nor  will  these  precautions,  if  rightly  con- 
sidered, be  found  to  be  less  favourable,  upon 
the  whole,  even  to  those  at  whose  expense 
they  are  taken.  The  escaping  by  evidence 
of  this  suspicious  kind,  when  unsifted  and 
unexamined,  never  fails  to  leave  a stain  on  a 
man’s  character,  which  a thorough  discussion, 
with  such  assistance,  would  effectually  wash 
out. 

§ 12.  Of  improhahility,  as  regards  psycho- 
logical facts. 

On  passing  from  physical  facts  to  pyseho- 
logical  facts,  a change  of  language  becomes 
necessary.  Where  physical  facts  are  con- 
cerned, the  repugnancy  between  the  alleged 
fact  and  the  facts  corresponding  to  the  law 
of  nature  from  which  it  is  considered  as  de- 
viating, or  of  which  it  is  considered  as  a vio- 
lation, is  sometimes  considered  as  existing  in 
a degree  which  attaches  to  the  alleged  fact 
in  question  the  character  of  improbability  in 
this  or  that  degree,  sometimes  in  that  super- 
lative degree  which  stamps  the  alleged  fact 
as  impossible.  In  the  case  of  the  pyscholo- 
gical  class  of  facts,  this  highest  degree  is  not 
considered  as  having  any  place  in  the  scale. 
In  such  and  such  circumstances  it  is  impro- 
bable that  a man  should  have  acted  or  tlionglit 
so  and  so,  — thus  much  is  said  continiially  : 
but,  that  in  any  such  case  the  improbability 
should  have  risen  to  the  height  of  impossi- 
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bility,  is  a degree  of  intensity  to  which  the 
assertion  has  seldom  been  raised  by  the  ut- 
most heat  of  altercation.  For  expressing 
the  conformity,  the  uniformity,  observable 
amongst  physical  facts,  laws  of  nature  have 
been  long  ago  laid  down,  as  above  observed. 
To  the  purpose  of  denoting  conformity  among 
psychological  facts,  the  application  of  that 
fictitious  mode  of  speech  appears  not  to  have 
been  ever  yet  extended.  The  cause  of  this 
difference  is  obvious  and  simple.  Amongst 
psychological  facts,  no  such  close  conformity 
is  commonly  observed  as  amongst  physical 
facts.  They  are  not  alike  open  to  our  obser- 
vation ; nor,  in  so  far  as  they  have  happened 
actually  to  be  observed,  has  the  result  of  the 
observation  been  such  as  to  warrant  the  sup- 
position of  a degree  of  conformity  equally 
close. 

The  sort  of  internal  perception  or  con- 
sciousness we  all  feel  of  what  is  called  the 
freedom  of  our  will,  is  of  itself  sufficient  to 
put  a negative  upon  the  application  of  any 
such  term  as  impossibility  to  any  of  the  facts 
which  present  themselves  as  flowing  from 
that  source.  To  assert  the  impossibility  of 
any  given  act,  is  to  assert  the  necessity  of  the 
opposite  act:  and,  in  a proposition  asserting 
the  necessity  of  this  or  that  act  on  the  part 
of  any  human  agent,  a denial  of  the  freedom 
of  his  will  is  generally  understood  to  be  in- 
volved. 

Examined  to  the  bottom,  this  conscious- 
ness of  the  freedom  of  our  will  would,  it  is 
true,  be  found  to  amount  to  neither  more  nor 
less  than  our  blindness  as  to  a part,  more  or 
less  considerable,  of  the  whole  number  of 
joint  causes  or  concurrent  circumstances,  on 
which  the  act  of  the  will,  and  with  it  the 
consequent  physical  acts,  depend : nor  is  this 
the  only  instance  of  a false  conception  of 
power,  growing  out  of  impotence.  But  the 
question  is,  not  as  to  what  sort  of  expression 
might  be  best  adapted  to  the  case,  but  what 
the  expression  is,  that  is  in  actual  use.  And 
here  too  we  see  a further  confirmation  of  the 
observation  already  made,  viz.  that  it  is  only 
by  a sort  of  misconception  and  verbal  illusion, 
that  such  attributes  as  necessity,  impossibi- 
lity, probability,  improbability,  are  considered 
and  spoken  of  as  if  they  were  attributes  and 
properties  of  the  events  themselves.  The 
only  sort  of  fact  of  which  they  are  really  and 
truly  indicative,  is  the  disposition  of  our  mind, 
of  our  own  judgment,  to  be  persuaded,  with 
a greater  or  less  degree  of  assurance,  con- 
cerning their  existence  or  non-existence : to 
entertain  an  assurance,  more  or  less  intense, 
that,  at  the  place  in  question,  at  the  time  in 
question,  the  fact  in  question  was  or  was  not 
in  existence. 

Physical  improbabilities  — facts  rendered 
incredible  to  enlightened  minds  by  their  de- 
viation from  the  course  of  irrational  nature. 


have  seldom  of  late  years  come  upon  the  car- 
pet in  any  court  of  judicature.  The  alleged 
improbabilities,  which,  on  that  tlieatre,  are 
so  much  more  frequently  brought  forward  and 
opposed  to  direct  evidence,  are  of  the  psy- 
chological or  mental  kind.  Alleged  or  sup- 
posed acts  or  states  of  the  mind : — conscious- 
ness or  non-consciousness  of  this  or  that  fact ; 
recollection  or  non- recollection;  intention  or 
non-intention ; operation  or  non-operation  of 
the  idea  of  this  or  that  pain  or  pleasure,  in 
the  character  of  a motive;  conduct  of  such 
or  such  a description,  under  the  influence  of 
such  or  such  an  intention : — any  of  these  acts 
or  modes  of  being  are  alleged  as  having 
exhibited  themselves  in  the  mind  of  some 
individual,  in  circumstances  in  tvhich,  to  an 
unbiassed  mind,  judging  from  the  known 
constitution  of  human  nature,  the  existence 
of  such  alleged  phenomena  would  present  it- 
self as  incredible.  Inconsistencies  — incon- 
sistencies in  thought  or  action — is  the  deno- 
mination in  common  use,  under  which  these 
psychological  improbabilities  may  perhaps 
with  sufficient  propriety  be  comprised.  By 
the  improbabilities  of  this  description  with 
which  a narrative  appears  pregnant,  it  will 
frequently  lose  its  credit — if  not  as  to  the 
entire  substance  of  it,  at  least  as  to  the  par- 
ticular points  to  which  the  improbability 
appears  to  extend : the  credibility  of  it  will 
in  this  case  be  said  to  be  overthrown  by  its 
own  internal  evidence,  without  its  being  ca- 
pable of  being  supported,  or  requiring  to  be 
opposed,  by  any  external  evidence. 

In  cases  of  this  description,  the  apparent 
improbability,  as  in  the  above-mentioned 
physical  cases,  will  be  susceptible  of  an  in- 
definable multitude  of  gradations.  Insanity 
may  be  considered  as  marking  the  highest 
point  in  this  scale.  According  to  the  degree 
in  each  case,  will  be  the  force  with  which  it 
acts  against  the  direct  evidence  — the  persua- 
sive force  with  which  it  operates  upon  the 
mind  of  the  judge.  Such  as  its  relative  force 
is  in  each  instance,  such,  in  that  instance, 
win  be  its  effect.  In  one  instance,  it  will 
prevail  over  the  direct  evidence,  and  the  di- 
rect evidence  will  be  effectually  discredited 
by  it:  in  another  instance,  the  decision  will 
be  governed  by  the  direct  evidence;  though, 
in  proportion  to  the  apparent  improbability, 
it  is  but  natural  that  the  persuasion  on  which 
the  decision  is  grounded  should  be  lowered 
and  weakened  by  it. 

To  class  these  cases  of  psychological  im- 
probability under  heads,  each  head  being  illus- 
trated by  apposite  examples  taken  from  the 
.most  remarkable  causes  that  have  been  de- 
termined, on  questions  of  fact,  among  the 
most  enb'ghtened  nations,  would  be  a work  of 
considerable  curiosity;  and,  notwitlistandihg 
the  impossibility  of  marking  out  and  distin- 
guishing the  different  degrees  and  shades  of 
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improbability,  would  be  of  no  inconsiderable 
use.  But  the  task  would  be  a work  of  itself, 
too  laborious,  as  well  as  voluminous,  to  be 
comprised  within  the  limits  of  the  present 
work. 

The  advances  that,  \vitbin  the  few  last 
centuries,  have  been  made  in  the  study  of 
these  psychological  laws  of  nature,  — these 
advances,  though  not  so  describable,  nor 
perhaps  so  considerable,  as  those  made  in 
relation  to  the  physical  lasvs  of  nature,  have, 
however,  been  by  no  means  undiscernible  in 
their  eflects.  To  weigh  evidence  against  evi- 
dence — to  weigh  particular  evidence  against 
general  probability — requires  a proportion- 
able  skill  in  the  science  of  psychology.  It  is 
to  a deficiency  of  skill  in  this  useful  science, 
accompanied  with  a consciousness  of  this 
deficiency,  that  the  system  of  procedure  may 
ascribe  so  many  altogether  inapposite  or  im- 
perfect and  now  exploded  contrivances  for  the 
investigation  of  legal  truth:  trial  by  ordeal, 
trial  by  battle,*  wager  of  law,  oaths  expur- 
gatory and  suppletory. 

To  the  same  cause  may  moreover  be  ascribed 
those  defects  which  may  still  be  observed  in 
such  abundance  in  the  system  pursued  with 
respect  to  evidence  among  the  most  enlight- 
ened nations.  To  investigate  these  defects, 
step  by  step,  is  the  direct  object  of  the  pre- 
sent work  : but,  in  the  meantime,  a presump- 
tive only,  but  not  unimpressive,  proof  of 
their  existence,  is  the  diversity  of  the  courses 
pursued  on  this  ground,  as  between  nation 
and  nation,  in  the  pursuit  of  the  same  end ; 
and  not  only  as  between  nation  and  nation, 
but  between  province  and  province;  nay,  be- 
tween court  and  court,  in  the  same  nation 
and  the  same  province.^ 


• In  the  year  1818,  in  an  appeal  of  death,  in 
the  King’s  Bench,  the  appellee  waged  his  battle. 
After  very  lengthened,  and  very  learned  argii- 
ments,  the  Court  decided  unanimously  in  favour 
of  the  triaL  Subsequently,  however,  the  appel- 
lant, by  his  counsel,  stated  that  he  prayed  for  no 
further  judgment,  and  the  Court  ordered  judg- 
ment to  be  stayed  on  the  appeal.  Ashford  v. 
Thornton,  1 B.  & A.  405.  In  the  following  year 
all  such  appeals  were  abolished,  as  well  as  wager 
of  battle,  and  trials  by  battle,  in  writs  of  right, 
by  the  59  Geo.  III.  c.  48 Ed. 

+ As  it  was  before  remarked  that  there  are 
two  kinds  of  physical  improbability,  so  there  are 
two  corresponding  kinds  of  psychological  im- 
probability. An  alleged  psychological  fact  may 
be  improbable  in  itself,  — that  is,  improbable, 
because  incompatible  with  the  ordinary  course  of 
nature;  or  it  may  be  improbable,  because  in- 
compatible, iira  greater  or  less  degree,  with  some 
other  fact  which  has  been  established  by  inde- 
pendent evidence;  for  instance  (in  the  case  of 
delinquency,)  with  the  character  of  the  sup- 
posed delinquent. 

What  is  said  in  this  section  on  psychological 
improbability  is  equally  applicable  to  both  theset 
sp^ies  of  it.  Sever.ll  of  the  motlifications  of  the 


CHAPTER  XVII. 

ATROCITY  OF  AN  ALLEGED  OFFENCE,  HOW 
FAR  A GROUND  OF  INCREDIBILITY. J 

A CRIME  is  the  moTo  improbable  (it  has  been 
said,)  the  more  atrocious ; and  the  practical 
inference  is  — 

The  more  atrocious  the  ofienee,  the  greater 
the  force  of  evidence  requisite  to  prove  it. 

Thus  nakedly  given,  as  we  see  it  frequent- 
ly, without  the  requisite  explanations,  the 
observation  is  fitter  for  a play  or  a novel  than 
for  a treatise  on  jtirisprudence.  It  proceeds 
from  an  indistinct  view  of  the  subject ; and, 
in  respect  of  the  practical  conclusions  pointed 
at,  it  requires  explanation,  mid  distinctions  to 
be  made,  to  prevent  it  from  being  productive 
of  pernicious  errors  in  practice. 

The  imputation  is  an  incredible  one : Why  ? 
Because  the  man  on  whom  it  is  cast  bears  so 
excellent  a character: — such  is  the  argument, 
in  the  case  mentioned  in  a preceding  chapter. 
The  imputation  is  an  incredible  one : Why? 
Because  he  is  a man : — such  is  the  argument 
in  the  present  case.  This  is  what  is  called 
sentiment ; and  being  so,  is  addressed,  it  is 
said,  to  the  heart. 

The  depravity  of  human  nature,  and  the 
dignity  of  human  nature,  are  among  the  topics 
on  which  the  practitioners  in  the  arts  of  rhe- 
toric (that  is,  of  deception)  have  been  fond 
of  skirmishing:  some  on  the  one,  others  on 
the  other,  some  on  either  or  both,  according 
to  the  purpose. 

Of  a man  who  brings  forward  this  obser- 
vation, the  first  question  to  be  asked  is,  what 
he  means  by  atrociU/f  But  this  is  that  sort 
of  question  which  the  sort  of  writer  in  ques- 
tion takes  care  not  to  put  to  himself:  his 
readers  would  not  thank  him  for  it.  Nothing 
is  more  troublesome  to  a man,  than  to  he 
obliged  to  know  what  he  means : no  error  so 
pernicious,  that  he  would  not  rather  adopt 
and  give  currency  to,  than  load  him.self  with 
so  much  trouble.  To  explain  or  to  inquire 
what  it  is  a man  means,  is  metaphysics : — 
light  is  an  object  of  hatred  to  all  owls  and 
to  all  thieves ; definitions,  under  the  name 
of  metaphysics,  to  all  rhetoricians.  “ 1 hate 
metaphysics,”  exclaims  Edmund  Burke,  some- 
where: it  was  not  without  cause. 

What  then  is,  on  this  occasion,  meant  by 
atrocity? — the  atrocity  of  the  olfence  — no. 


latter  species  have  been  treated  of  at  consiilcralilc 
length  in  the  former  part  of  the  present  book — 
Editor. 

J This  has  appeared  to  the  Editor  to  be  the 
mo.st  proper  place  for  the  present  disscriaiioii ; 
whiclt  clearly  belongs  to  the  bead  of  pyseliolo- 
gical  iniprobabilitv,  though  apjrirenily  not  in- 
ended  by  the  Author  to  serve  as  an  illustration 
of  the  probative  force  of  the  species  of  evidence 
indicated  by  term. 
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not  of  the  offence;  that  would  not  be  senti- 
mental enough: — of  the  crime.  The  word 
crime,  being  incurably  indistinct  and  ambi- 
guous, is  the  word  to  be  employed  upon  all 
rhetorical  occasions. 

Does  it  mean  the  mischievousness  of  the 
offence?  If  it  does,  the  proposition  is  in  a 
great  degree  erroneous.  Of  all  offences,  by 
far  the  most  mischievous  are  those  which  owe 
their  birth,  or  tend  to  give  birth,  to  civil  war : 

treason,  rebellion,  sedition,  and  the  like 

Suppose  a civil  war: subject  of  dispute, 
title  to  the  throne : question  on  which  the 
title  turns,  legitimacy.  The  nation  is  equally 
divided:  to-day,  one  half  are  traitors;  to- 
morrow, the  other  half.  Whichever  half  is, 
for  the  time  being,  on  the  unsuccessful  side, 
and  composed  thereby  of  seditionists,  rebels, 
traitors,  it  is  on  that  side  that  you  find  the 
most  disinterested,  the  most  generous,  the 
most  heroical  of  mankind.  If,  then,  by  atro- 
city we  mean  mischievousness,  the  proposi- 
tion, that  an  offence  is  the  more  improbable 
the  more  atrocious  it  is,  is  not  true. 

By  atrocity  is  not  unfrequently,  perhaps 
most  frequently,  meant,  neither  more  nor  less 
than  odiousness  ; meaning  of  course  by  odious, 
that  which  is  so  (no  matter  for  what  reason, 
no  matter  whether  with  or  without  reason) 
to  the  individual  by  whom  the  appellation  is 
employed : in  a word,  that  which  is  the  ob- 
ject of  his  antipathy.  To  one  set  of  men,  the 
man  who  differs  from  them  in  some  peculiarly 
tender  point  bearing  relation  to  religion,  is 
the  most  atrocious  character;  to  another,  or 
to  the  same,  the  man  who  has  been  drawn 
into  some  devious  path  by  the  impulse  of  the 
sexual  appetite.  The  existence  of  the  Chris- 
tian, the  Theist,  the  Atheist,  I have  thus 
heard  successively  denied  by  their  respec- 
tive abominators.  In  printed  books  I have 
observed  doubts,  next  in  force  to  denial, 
expressed  with  relation  to  the  existence  of 
those  non-conformists  who,  in  company  with 
the  wearers  of  linsey-woolsey,  are  consigned 
to  destruction  in  the  second  edition  of  the 
Mosaic  law.  All  passions  are  cunning;  anti- 
pathy not  less  so  than  any  other.  On  the 
part  of  the  antipathist,  the  profession  of  in- 
credulity is  but  a pretence  and  a disguise,  to 
enable  him  with  more  decency  to  give  vent  to 
his  rage,  and  with  more  effect  to  point  the 
rage  of  others  against  the  odious  object.  If 
the  existence  of  these  monsters  is  so  incredi- 
ble, the  practical  consequence  should  be,  not 
to  be  so  ready  to  devote  to  perdition  this  or 
that  individual,  under  the  notion  of  his  being 
one  of  them.  But  the  antipathist  knows  bet- 
ter than  to  be  thus  cheated  of  his  prey.  The 
existence  of  the  monster  is  to  be  incredible, 
or  pext  to  incredible,  for  the  purpose  of 
rendering  him  proportionably  odious.  The 
odiousness,  being  the  medium  of  proof  for 
the  demonstration  of  the  improbability,  is  as- 


[Book  V, 

sumed  of  course;  and,  forasmuch  as  an  at- 
tempt to  prove  supposes  the  necessity  of  proof, 
and  assumption  the  non-necessity  of  proof, 
assumption  of  a fact  is  still  more  persuasive 
than  the  strongest  proof  of  it.  To  screw  up 
the  odium  against  a man  to  the  highest  pitch, 
you  begin  with  declaring  his  existence  — the 
existence  of  so  odious  a character — next  to 
impossible:  having  thus  pointed  against  him 
the  rage  of  the  judge,  you  make  use  of  that 
rage  for  disposing  the  judge  to  believe  him 
guilty.  While  Louis  XIV.  was  persecuting 
the  Huguenots,  it  was  an  established  maxim, 
a fiction  of  French  law,  that  there  were  no 
such  persons  in  existence. 

By  atrocity  may,  again,  be  meant  cruelty — 
cruelty  displayed  in  the  commission  of  the 
offence.  This  sense  is,  of  all,  the  most  literal 
and  proper  sense.  But,  if  the  import  given 
to  the  word  atrocity  is  thus  confined,  the 
application  of  the  maxim,  the  description  of 
oflfences  to  which  it  is  applicable,  is  propor- 
tionably confined.  It  is  almost  confined  to 
personal  injuries,  homicide  included.  If  wil- 
ful destruction  by  fire  or  water  be  included, 
it  will  be  either  because  homicide,  or  the 
imminent  danger  of  that  mischief,  and  upon 
a large  scale,  are  involved  — or  because,  in 
its  application  to  property,  the  amount  of 
the  mischief  or  danger  is  so  indefinitely  ex- 
tensive. 

Consider,  then,  the  maxim  in  this  sense.  In 
the  case  of  an  offence  characterized  by  cruelty, 
the  seducing  motives  have  to  contend  with 
the  motive  of  humanity,  sympathy,  general 
benevolence  (take  which  name  you  will,) — to 
contend  with  it  in  its  character  of  a restrain- 
ing, a tutelary  motive.*  The  disposition  of 
the  individual  in  question  being  given  (that 
is,  the  effective  force  with  which  it  habitually 
acts  upon  his  mind,) — the  greater  the  degree 
of  cruelty  said  to  be  displayed  in  the  offence 
said  to  be  committed,  the  greater  the  force 
with  which,  on  that  particular  occasion,  the 
motive  in  question  must  have  opposed  the 
perpetration  of  it. 

But  the  principle  of  humanity  is  but  one 
of  several  principles,  which,  on  every  such 
occasion,  are  acting  upon  the  human  mind,  iq 
the  character  of  tutelary  and  restraining  prin- 
ciples. There  are,  besides  this,  the  three  re- 
spective forces  of  the  political,  the  moral  or 
popular,  and  the  religious  sanctions.  Neither 
is  this  by  any  means  the  most  intense  and 
uniform  in  its  operation,  of  the  four  tutelary 
forces.  It  may  or  may  not  be  stronger  than 
the  force  of  the  religious  sanction — it  may  or 
may  not  be  stronger  than  that  6f  the  moral, 
— but  it  never  can  be  accounted  comparable 
in  strength  to  that  of  the  political  sanction. 
Many  men  fear  the  wrath  of  Heaven ; many 


• “ Introduction  to  Morals  and  Legislation,” 
Chap.  X.  Motives,  (Vol.  I.  p.  46.) 


Ch  XVII.]  CIRCUMSTANTIAL— ATROCITY  OF  THE  OFFENCE.  117 


men  fear  loss  of  character : but  all  men  are 
acted  upon,  more  or  less,  by  the  fear  of  the 
jail,  the  scourge,  the  gallows,  the  pillory,  and 
so  forth.  In  this  point  of  view,  whatever  im- 
probability is  given  to  the  supposed  offence  in 
question  by  those  other  restraining  motives, 
the  additional  improbabilitfy  given  to  it  by  the 
circumstance  in  question  seems  scarce  worth 
taking  into  the  account. 

On  the  other  hand  stands  a circumstance 
which  must  not  be  overlooked.  The  force  of 
the  political  and  moral  sanctions  acts  upon  a 
man  in  the  character  of  restraining  motives, 
only  upon  the  supposition  of  discovery.  The 
force  of  humanity  has  this  in  common  with 
that  of  the  religious  sanction,  that  the  sup- 
position of  discovery  is  not  necessary  to  the 
application  of  it ; and,  besides  the  compara- 
tively greater  extent  of  its  operation  when 
contrasted  with  the  religious  sanction,  the 
principle  of  humanity  (whatever  may  be  the 
force  with  which  it  acts,)  is  surer  to  be  pre- 
sent to  the  mind.  The  suffering,  of  which 
the  injury  meditated  threatens  to  be  produc- 
tive, csin  scarcely  fail  to  be  present  to  the 
mind  of  the  offender,  especially  where  the 
pleasure  of  enmity  — the  pleasure  expected 
from  the  suffering  of  the  intended  victim, 
constitutes  the  motive  to  the  offence.  This 
is  what  cannot  fail  to  be  in  a man’s  thoughts ; 
whereas  the  fear  of  God  may  be  altogether 
out  of  his  thoughts. 

But  whatever  may  be  the  degree  of  cruelty 
displayed  in  the  commission  of  the  offence, 
or  even  on  whatever  other  score  it  may  ap- 
pear psychologically  improbable,  a most  ma- 
terial consideration  is  this.  Supposing  the 
imputation  unfounded,  — does  the  innocence 
of  the  defendant  import,  as  of  necessity, 
consciousness  of  such  innocence  (and  conse- 
quently mendacity,  criminative  perjury)  on 
the  part  of  any  person  in  the  character  of  an 
accusing  witness  ? If  yes,  the  presumption 
operating  in  favour  of  the  defendant  from 
this  source  seems  completely  destroyed  by 
the  counter -presumption  in  favour  of  the 
witness.  For  (as  there  will  be  more  occa- 
sions than  one  for  observing)  with  the  ex- 
ception of  the  imaginary  offences  invented 
by  superstition,  there  is  no  offence  so  impro- 
bable (because  in  practice  so  unfrequent)  but 


that  the  offence  of  him  who  by  criminative 
perjury  seeks  to  ffxsten  upon  another  the 
imputation  of  that  offence,  is  still  more  so. 
Thus,  if  (for  example)  it  be  always  impro- 
bable that  murder  should  be  compassed  in 
any  of  the  ordinary  ways  in  which  that  crime 
is  perpetrated, — it  seems  at  least  as  much 
so,  that  it  should  (which  it  would  be  by  a 
false  accusation  of  that  crime)  be  so  by  this 
hazardous  expedient  of  calm  and  deliberate 
malignity.*  Within  the  compass  of  the  last 
and  present  century,  the  number  of  persons 
who  have  committed  robberies  has  been  many 
thousands  ; but  there  will  scarce  be  found  ten 
who  have  given  false  evidence  of  that  or  any 
other  capital  crime. 

There  remains,  therefore,  for  the  only  case 
in  which  this  maxim  (whatever  may  be  the 
force  and  value  of  it)  can  have  any  applica- 
tion, that  in  which  the  evidence  operating 
in  crimination  of  the  defendant  is  purely  of 
the  circumstantial  kind  : unless  it  be  worth 
while  to  add  those  sorts  of  offences  (witch- 
craft, and  so  forth)  which  are  not  capable  of 
being  rendered  probable  by  any  quantity  of 
testimonial  evidence. 

What  degree  of  exculpative  force  may  be 
proper  to  be  given  to  the  circumstance  thus 
denominated,  will  rest  for  a judge  to  deter- 
mine, upon  a review  of  all  the  other  circum- 
stances belonging  to  the  case. 

The  essential  practical  consideration — the 
essential  warning,  is  this:  not  to  thin.k  of 
employing  it  as  the  foundation  for  any  inflexi- 
ble. rule,  requiring  as  necessary  to  conviction, 
this  or  that  particular  dose  of  evidence : such 
as  the  testimony  of  two  witnesses,  the  con- 
fession of  the  defendant,  or,  in  a word,  any 
other  determinate  mass  of  criminative  evi- 
dence. 


* An  exception  is  to  be  made  respecting  those 
times  when  the  contagion  of  some  extraordinary 
fanaticism  has  given  to  certain  accusations,  well 
or  ill  founded,  the  colour  of  virtue  — at  least, 
has  indisposed  the  people  against  the  ordinary 
expedients  for  sifting  out  their  truth  ; and  when 
the  end  to  be  compassed  by  their  taking  effect 
is  looked  upon  to  be  of  such  importance,  iis  to 
sanctify  almost  any  means.  Sucli  were  the  times 
of  epidemical  peijury  and  Titus  Oates. 
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CHAPTER  I. 

OF  MAKESHIFT  EVIDENCE  IN  GENERAL, 

§ 1.  Makeshift  Evidence,  what. 

Thus  much  concerning  that  description  of 
inferior  evidence,  the  inferiority  of  which 
consists  in  tliis  — viz.  that  the  fact,  the  ex- 
istence of  which  is  immediately  indicated  by 
it,  is  not  the  very  fact  in  question  — the 
fact,  of  the  existence  of  which,  a persuasion 
is  endeavoured  to  be  produced  in  the  mind 
of  the  judge, — but  some  other  fact,  which, 
though  distinct  from  that  principal  fact,  is 
so  connected  with  it,  as  that  (with  a greater 
or  less  degree  of  assurance)  the  existence  of 
such  principal  fact  is  inferred,  and  considered 
as  being  rendered  more  or  less  probable  by 
the  existence  of  the  evidentiary  fact. 

We  come  now  to  that  description  of  in- 
ferior evidences,  the  inferiority  of  which  con- 
sists in  this — viz.  that,  be  the  fact  what  it 
may  (principal  or  evidentiary,)  the  informa- 
tion which  it  conveys  has  some  circumstance 
belonging  to  it,  which — by  rendering  inap- 
plicable to  it  some  one  or  more  of  the  secu- 
rities that  are  applicable  to  ordinary  evidence 
. — renders  its  probative  force  in  a greater  or 
less  degree  inferior  to  that  possessed  by  or- 
dinary evidence  when  those  securities  (such 
of  them  as  are  applicable  to  it)  are  actually 
applied  to  it. 

Of  the  different  powers,  qualities,  and 
operations,  serving  as  securities  for  correct- 
ness and  completeness — securities  against  de- 
ceptitious  incorrectness  and  incompleteness 
— a view  has  been  already  given.*  By  the 
inapplicability  or  non-application  of  these  se- 
veral securities,  and  the  groups  which,  by 
ringing  the  changes,  might  be  formed  out  of 
them,  may  be  constituted  so  many  species  of 
evidence  of  inferior  shape; — of  evidence, 
the  probative  force  of  which  is  lessened  by 
the  imperfection  thus  produced  in  the  shape 
ir,  which  it  presents  itself  to  the  mind  to 
which  it  belongs  to  judge. 

When  the  non-application  of  them  has  for 
its  cause  the  mental  weakness  or  corruption 
of  the  man  in  power — of  the  legislator  or  the 
judge,  — the  principal  of  the  shapes  in  which 
this  imperfection  has  displayed  itself,  have, 
under  the  head  of  Extraction,  been  already 
brought  to  view.| 

But  cases  exist, — and  cases  the  exempli- 
fication of  which  is  abundantly  frequent, 

* Book  II.  Vol.  VI.  p.  278,  et  sen. 

+ Bjok  III.  Vol.  VI.  p.  383,  et  seq. 


in  which  this  imperfection  has  for  its  cause, 
not  any  failure  on  the  part  of  the  man  in 
power,  but  the  unchangeable  nature  of  things. 
In  the  imperfect  shape  in  question,  the  arti- 
cle of  evidence  is  to  be  had ; in  any  other 
shape  it  is  not  to  be  had — at  least  as  matters 
stand  at  present. 

Agreeing  in  this  one  common  character — 
viz.  that  of  imperfection,  and  of  imperfection 
the  origin  of  which  is  traceable  to  the  source 
just  indicated — being  employed  only  because, 
from  the  same  source,  better  evidence,  evi- 
dence of  a more  trustworthy  complexion,  of 
greater  probative  force,  is  not  be  had,  — these 
several  species  of  evidence,  how  dissimilar 
soever  in  other  respects,  may  be  brought  to- 
gether and  designated  by  one  common  appel- 
lation,— viz.  that  of  makeshift  evidence. 

On  this  subject  three  distinguishable  tasks 
present  themselves  to  the  eye  and  conscience 
of  an  honest  and  intelligent  legislator  : — 1. 
To  take  an  inventory  of  those  species  of  in- 
ferior, yet  not  the  less  indispensable,  evidence; 

2.  For  the  information  of  the  judge,  to  hold 
up  to  view  their  several  features  of  infirmity ; 
and  3.  By  apposite  powers  and  instructions, 
to  do  whatsoever  the  nature  of  things  admits 
of,  towards  the  removal  of  their  several  in- 
firmities, by  completing  in  each  instance  the 
requisite  assortment  of  securities ; or  by  so 
ordering  matters  that  testimony  in  a more 
trustworthy  shape  may  in  future  take  place 
of  testimony  in  these  less  trustworthy  shapes. 

§ 2.  Of  the  different  species  of  makeshift 
evidence. 

Under  the  denomination  of  makeshift  evi- 
dence are  comprehended  two  divisions  or  sub- 
classes, the  contents  of  which,  as  compared 
with  one  another,  have  nothing  in  common, 
except  the  infirmity  in  consideration  of  which 
the  term  makeshift  is  alike  applicable  to  both. 

These  are,  unoriginal  evidence,  and  extra- 
judicially  written  evidence. 

I.  Extrafudicially  written  evidence.  Sus- 
ceptible alike  of  this  common  denomination 
will  be  found  three  sorts  or  genera;  viz.  1. 
Casually  written ; 2.  Ex-par te  pre-appointed ; 

3.  Adscititious  or  imported. 

II.  Unoriginal,  or  (as  supposed)  transmit- 
ted evidence.  Susceptible  of  this  common 
denomination  wall  be  found  five  distinguish- 
able sorts  or  genera : 1 . Supposed  oral,  deli- 
vered through  oral ; 2.  Supposed  written  (or 
say  scriptitious)  delivered  through  written 
(or  say  scriptitious,)  thence  termed  transcrip- 
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titioiis  or  transcriptural ; 3.  Supposed  oral, 
delivered  through  written  ; 4.  Supposed  writ- 
ten. delivered  through  oral ; 5.  Reported  real 
evidence. 

The  different  modifications,  for  the  expres- 
sion of  which  these  denominations  have  been 
devised,  will  all  of  them  receive  further  ex- 
planation, each  of  them  in  its  place. 

In  every  instance,  that  inferiority  in  re- 
spect of  probative  force,  in  consideration  of 
which  the  term  makeshift  was  found  appli- 
cable w’ith  equal  propriety  to  them  all,  will 
be  seen  to  have  for  its  cause  the  absence  of 
one  of  the  principal  securities  for  correctness 
and  completeness  — viz.  interrogation  ex  ad- 
verso  at  the  hands  of  a party,  whose  interest, 
in  the  event  of  its  being  incorrect  or  incom- 
plete, may,  in  proportion  to  that  incorrectness 
or  incompleteness,  be  made  to  suffer  by  it. 

In  the  case  of  unoriginal  evidence,  the 
word  supposed  forms,  in  the  instance  of  each 
of  the  genera  contained  under  it  (as  above,) 
an  indispensable  adjunct.  It  not  expressed, 
it  must  at  any  rate  be  borne  in  mind,  or  con- 
fusion and  misconception  will  be  the  result. 

In  the  case  of  every  such  article  of  evi- 
dence, there  are  at  least  two  different  state- 
ments in  question : one,  the  existence  of 
which  is  certain  ; the  other  such  that,  though 
the  existence  of  it  is  asserted  (viz.  in  and  by 
the  statement  which,  as  above,  is  certainly 
known  to  exist,)  it  may  happen,  notwith- 
standing, in  the  whole  or  in  any  part,  not  to 
have  had  existence. 

That  which  is  certain,  is  that  which,  to 
a certainty  (viz.  by  the  very  supposition,)  is 
presented  to  the  mind  of  him  to  whom  it  be- 
longs to  judge  : to  his  hearing,  if  it  be  oral ; 
to  his  sight,  if  it  be  scriptitious. 

Titius,  standing  before  the  judge,  says  — 
“ I heard  Sempronius  say  so  and  so.”  This 
is  supposed  oral  through  oral  evidence.  The 
oral  evidence  is  that  which  is  said  by  Titius: 
the  supposed  oral  evidence  is  that  which  by 
Titius  is  said  to  have  been  said  by  Sempro- 
■nius.  Cy  the  judge  it  will  naturally  be  sup- 
posed to  have  been  said  by  Sempronius ; 
because,  generally  speaking,  it  will  be  more 
likely  that  what  was  said  by  Titius  was  true, 
than  that  it  was  false.  But,  in  speaking  of 
this  supposed  statement,  to  employ  the  same 
unqualified  expression  as  that  which  (as 
^b^l^)  is  employed  in  speaking  of  the  state- 
ment made  before  the  judge,  would  be  to 
assume  as  indisputable  that  which,  in  gene- 
ral, will,  in  case  of  litigation,  be  among  the 
matters  in  dispute.  That,  in  the  presence  of 
the  judge,  Titius  said  to  the  judge,  “ Sem- 
pronius said  in  my  hearing  so  and  so,”  is  out 
of  dispute.  But  what  may  happen  is,  that, 
in  saying  thus,  what  Titius  said  was  alto- 
gether false ; Sempronius  not  having,  in  his 
bearing,  ever  said  anything  at  all,  or  at  least 
not  having  said  anything  to  any  such  ellect. 


Omitting  the  adjunct  supposed,  had  the 
denomination  been,  in  this  case,  oral  evi- 
dence through  oral,  — in  this  case,  the  truth 
of  what  was  supposed  to  have  been  said  by 
Sempronius  would  not,  indeed,  have  been 
represented  as  out  of  dispute ; but  the  truth 
of  that  which  was  said  by  Titius,  in  saying, 
“ Sempronius  in  my  hearing  said  so  and  so,” 
would  have  been  represented  as  being  out  of 
dispute : whereas,  in  the  nature  of  this  spe- 
cies of  evidence,  this  point  is  no  less  open  to 
dispute  than  the  other. 

Of  the  three  sorts  of  evidence  here  com- 
prehended under  the  general  denomination  of 
extrajudicially  written  evidence,  the  points 
of  coincidence  and  difference  may  be  thus 
stated  : — 

Whatever  a man  writes,  that  is  capable  of 
being  employed  in  evidence,  but  without  any 
expectation  (unless  with  a fraudulent  inten- 
tion) of  its  being  so  employed,  — if,  being 
addressed  to  any  other  person,  it  is  designed 
to  be  communicated  to  him,  — comes,  in 
common  language,  under  the  denomination 
of  a letter;  if  it  be  not  so  addressed,  it  may 
be,  and  is,  included  under  that  of  a memo- 
randum. 

In  both  cases,  if  it  happens  to  the  docu- 
ment to  be  employed  in  the  character  of 
judicial  evidence,  it  may  be  designated  by 
the  common  appellation  of  casually  written 
evidence. 

But  there  are  cases  in  which, — not  wear- 
ing the  form  of  evidence,  nor,  as  such,  an- 
tecedently to  their  creation,  called  for  by 
authority  of  a court  of  justice  — letters,  as 
well  as  memoraT'dums,  are  written  for  a pur- 
pose analogous  to  that  for  which  evidence  is 
so  called  for;  that  is,  for  the  giving  effect  to 
rights  and  obligations ; and  not  altogether 
without  a view  towards  their  being  made  (in 
so  far  as  the  established  rules  respecting  evi- 
dence will  admit)  subservient  to  the  purposes 
of  evidence. 

Of  this  genus,  the  most  striking,  and,  in 
respect  of  their  extent  and  application,  the 
most  important  species,  are,  — in  the  shape 
of  memorandums,  all  those  entries  which 
form  the  matter  of  a mercantile  book  of  ac- 
count,— in  the  shape  of  letters,  those  which 
are  written  or  received  by  mercantile  men, 
in  the  course  or  for  the  purpose  of  their 
commerce. 

These,  therefore,  being  written  not  with- 
out a view  to  their  being  eventually  made 
subservient  to  the  purposes  of  evidence,  may 
appear  in  that  consideration  to  rank  themselves 
under  the  head  of  preappointed  evidence:  — 
but,  not  being  endowed  with  either  of  those 
qualities,  by  one  or  other  of  which  whatso- 
ever has  been  ranked  under  that  head  stands 
distinguished  so  much  to  its  advantage  (viz. 
the  being  produced  by  the  concurrence  of 
every  party  whose  rights  would  be  injured 
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cither  by  spuriousness  or  by  any  deceptitious 
incorrectness  or  incompleteness  in  its  tenor; 
or  else  by  some  party  whose  situation,  bating 
casual  fraud,  places  him  out  of  all  danger  or 
suspicion  of  any  sinister  interest  capable  of 
engaging  him  in  the  design  of  giving  to  it  any 
such  deceptitious  character,)  — it  becomes 
necessary  that  this  inferior  sort  should,  by  a 
term  expressive  of  the  distinguishing  circum- 
stance, be  distinguished  from  that  superior 
sort  of  evidence.  It  has  therefore  been  called 
evidence  preappointed  ex  ■parte. 

By  the  term  adscititious  or  imported  evi- 
dence, is  meant  to  be  expressed  any  state- 
ment in  writing,  which,  on  the  occasion  of 
its  being  written,  was  not  designed  to  be 
employed  in  the  character  of  evidence  in  the 
cause  in  question,  but  ivas  designed  to  be  em- 
ployed (whether  actually  employed  or  not) 
in  the  character  of  evidence,  viz.  in  some 
other  cause : and  it  is  with  reference  to  such 
other  cause  that  it  is  termed  adscititious  or 
imported,  as  having,  for  the  purpose  of  the 
cause  in  question,  been  borrowed  (as  it  were) 
from  that  other  cause. 

In  the  case  of  evidence  borrowed  from  an- 
other cause,  it  may  happen  that  some  or  all 
of  the  appropriate  securities  for  the  trust- 
worthiness of  evidence  were  applied  to  it  in 
that  cause.  But  it  will  scarcely  happen  that 
a set  of  securities  was  applied  to  it,  the  same 
in  all  respects  as  that  which,  in  the  cause  in 
question,  might  be  applied  to  it.  Interroga- 
tion, for  example™,  yes : but  not  at  the  in- 
stance of  all  the  same  parties  ; or,  even  if 
at  the  instance  of  every  one  of  those  same 
parties,  yet  one  or  more  of  them,  perhaps, 
were  not  at  that  time  possessed  of  all  the 
material  sources  of  information,  and  conse- 
quent grounds  for  interrogation,  which  they 
possess  at  present. 

This  is  the  most  favourable  case.  But, 
in  respect  of  probative  force,  this  species  of 
evidence  (which  at  the  worst  seems  to  have 
all  the  advantages  of  both  the  extra-judicially 
written  species  of  evidence  just  mentioned) 
may  be  rendered  by  any  number  of  degrees 
weaker  and  weaker,  by  the  several  defects 
which,  if  the  judicatory  be  different,  are  li- 
able to  have  place  in  the  course  of  procedure 
pursued  in  such  other  judicatory,  in  relation 
to  evidence. 

With  imperturbable  composure  we  shall 
see  judges  after  judges  employing  (and  in 
the  English  system,  which  judges  shall  we 
not  see  employing  ?)  and  taking  for  the  sole 
grounds  of  decision,  modes  of  collection,  of 
the  unsuitablencss  of  which  to  the  purposes 
of  justice,  they  are  themselves,  and  ever  have 

been,  perfectly  and  confessedly  convinced: 

evidence  altogether  uninterrogated,  in  the 
shape  of  affidavit  evidence : evidence  inter- 
rogated, not  by  any  of  the  parties,  nor  yet 
by  a judge,  but  by  a clerk,  who,  being  alone 
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with  the  witness  in  a private  room,  makes 
him  sign  what  he  pleases.  Under  these  cir- 
cumstances, supposing  the  procedure  of  the 
judicatory  directed  to  any  such  ends  as  the 
ends  of  justice,  it  may  be  imagined  with  what 
varied  degrees  of  distrust  it  cannot  but  re- 
gard whatever  masses  of  evidence  may  have 
been  imported  into  it  from  any  of  those  ju- 
dicatories in  which  the  convenience  of  the 
judge  is  substituted  to  the  ends  of  justice. 

Alid  in  causd  — inter  alios — alio  inforo  — 
alieno  in  foro  : by  these  adjuncts,  an  idea  may 
be  given  of  so  many  obvious  specific  modifi- 
cations of  the  genus  adscititious  evidence. 

Casually  written  evidence  ; evidence  pre- 
appointedea: /)ar<e;  and  adscititious  evidence; 
these  form,  as  it  were,  a class  apart  from  that 
for  the  designation  of  which  the  term  unori- 
ginal is  employed.  Not  but  that  evidences, 
partaking  of  the  qualities  in  consideration  of 
which  they  have  beeri  designated  respectively 
by  those  several  denominations,  are  capable 
likewise  of  partaking  of  that  quality  for  the 
designation  of  which  the  word  unoriginal  is 
employed.  Not  that  casually  written  evi- 
dence, evidence  preappointed  ex  parte,  and 
the  evidence  termed  adscititious  evidence, 
are  less  capable  than  any  other  sorts,  of  add- 
ing to  the  qualities  designated  by  those  se- 
veral appellations  the  quality  of  unoriginality ; 
in  which  case  they  will  add,  each  of  them,  to 
its  own  characteristic  infirmity,  the  infirmity 
that  forms  the  character  of  that  fourth  spe- 
cies. But,  of  all  evidence  here  comprised 
under  the  appellation  of  unoriginal  evidence, 
this  of  non-originality  constitutes  an  essential 
and  inseparable  quality : whereas,  in  those 
several  other  cases,  if  it  be  present,  it  is  but 
as  an  accidental  one. 

§ 3.  Properties  common  to  all  the  kinds  of 
makeshift  evidence — Topics  to  be  touched 
upon  in  relation  to  each  species. 

Of  every  one  of  the  several  objects  com- 
prehended (as  above)  under  the  common 
denomination  of  makeshift  evidence,  the  fol- 
lowing propositions  seem  capable  of  being 
predicated  with  equal  truth  : — 

1.  Of  the  information  respectively  conveyed 
by  them,  the  truth  has  not  been  provided 
for  by  any,  or  at  least  not  by  all,  of  the  se- 
curities, which  (as  above)  are  capable  of  be- 
ing, and  ought  to  be,  applied  to  evidea«— ^ 
ordinary  evidence,  when  presented  in  its  Dest 
shape. 

2.  The  shape  in  which  the  information 
contained  in  them  is  presented,  renders  them 
respectively  inferior,  in  point  of  trustworthi- 
ness, to  ordinary  evidence. 

3.  By  the  circumstance  by  which  they  are 
respectively  distinguished  from  ordinary  evi- 
dence, each  of  them  is  liable  to  have  been 
employed  as  an  instrument  of  a particular 
species  of  fraud : a particular  modification  of 
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wbat,  in  speaking  of  all  or  any  of  them,  may 
be  termed  the  characteristic  fraud — the  cha- 
racteristic fraud  incident  to  makeshift  evi- 
dence. 

4.  This  fraud  consists  in  the  fabrication 
and  utterance  of  the  evidence,  the  pretended 
information,  in  question, — in  contemplation, 
and  under  the  assurance,  of  the  inapplicabi- 
lity or  non-application  of  the  securities  for 
trustworthiness ; viz.  sanctionment,  or  inter- 
rogation, one  or  both  of  them. 

5.  Though  the  more  formidable  part  of  the 
mischief  is  composed  of  the  deception  and 
consequent  misdecision  of  which  the  charac- 
teristic fraud  may  be  the  instrument,  it  is  not 
the  whole:  since,  for  want  of  the  security 
afforded  by  the  safeguard  in  question  against 
incorrectness  and  incompleteness,  the  same 
evil  consequences  may  take  place  through  te- 
merity, or  even  without  blame. 

6.  They  are  all  of  them  indicative  of  the 
existence  (present,  or  at  least  past)  of  ordi- 
nary regular  evidence,  such  as  is,  or  at  least 
at  one  time  was,  or  ought  to  have  been,  ob- 
tainable in  the  best  shape  from  the  same 
source;  i.  e.  either  from  the  same  thing  (as 
in  case  of  real  evidence,)  or  from  the  same 
person  (as  in  case  of  personal  evidence.) 

7.  They  are,  therefore,  unless  for  special 
causes,  not  fit  to  be  admitted,  any  of  them,  by 
itself,  in  its  essential  shape : the  information 
conveyed  by  them  is  not  fit  to  be  admitted, 
unless,  being  drawn  from  the  same  source,  it 
be  presented  (provided  it  be  capable  of  being 
so  presented)  in  the  ordinary,  — i.  e.  in  the 
superior  and  more  trustworthy,  shape. 

8.  The  information  respectively  contained 
in  them  may,  in  such  its  inferior  shape,  be 
presented,  and  by  itself,  if  in  its  regular  and 
ordinary  shape  the  presentation  of  it  is  either 
altogether  impracticable  or  not  practicable 
without  preponderant  inconvenience,  viz.  in 
the  shape  of  delay,  vexation,  or  expense. 

9.  By  and  after  the  indication  and  warn- 
ing thus  given  of  the  characteristic  fraud  of 
which  they  are  respectively  liable  to  become 
the  instruments, — if  it  be  in  the  will  as  well 
as  in  the  power  of  the  judge  to  possess  him- 
self of  it,  the  danger  of  deception  by  means 
of  such  fraud  is  lessened : the  probability  of 
succeeding  in  any  attempt,  and  thence  the 
probability  of  the  attempt  itself,  is  dimi- 
nished. 

Shall  it,  in  any  and  what  cases,  be  ad- 
mitted? The  danger  of  deception  attached 
to  the  admission  of  it,  can  it,  by  any  and  what 
means,  be  diminished?  Such  are  the  sub- 
jects of  inquiry  which  present  themselves 
as  proper  to  be  considered  in  relation  to  each 
of  the  several  species  of  makeshift  evidence 
hereinabove  brought  to  view. 

Previous  explanation  of  their  respective 
natures  and  sub-modifications,  will,  in  so  far 
as  deemed  necessary,  come  in  of  course. 


CHAPTER  II. 

OF  EXTRAJUDICIALLY  WRITTEN  EVIDENCE. 

§ 1.  Of  casually  written  evidence. 

To  a private  letter  or  memorandum  this 
appellative  is  applied,  for  the  purpose  of  dis- 
tinguishing this  from  other  species  of  written 
evidence,  widely  different  in  point  of  trust- 
worthiness, viz.  preappointed  written  evidence 
at  large,  and  judicially  written  evidence;  — 
to  which  last  belong,  ready  written  evidence 
delivered  spontaneously;  ditto  delivered  ex 
interrogato  (delivered  in  the  epistolary  form, 
on  being  called  for  by  interrogation  in  the 
same  form ;)  and  evidence  judicially  delivered 
in  the  oral  form,  whether  spontaneously  or 
ex  interrogato,  and  thereupon  forthwith  con- 
signed to  writing  on  the  spot. 

Evidence  preappointed  ex  parte,  though 
extrajudicially,  can  scarcely  with  propriety  be 
said  to  be  casually  written ; it  being  written 
for  particular  purposes,  and  those  always  uni- 
form in  their  nature. 

Of  the  characteristic  fraud,  as  above  con- 
sidered under  a general  aspect,  the  particu- 
lar modification  of  which  extrajudicially  and 
casually  written  evidence  is  liable  to  become 
the  instrument,  may  be  thus  described:  — 

Under  the  assurance  of  not  being  exposed 
by  it  to  punishment  (no  punishment  being, 
in  case  of  mendacity,  attached  to  it,  through 
the  medium  of  an  oath,  or  otherwise,)  nor 
yet  to  ill  repute,  or  at  any  rate  not  of  the 
degree  of  public  shame,  the  author  not  being 
about  to  be  subjected  to  interrogation  in  re- 
spect of  it,  — a man  utters  in  this  form  a fal- 
lacious statement,  adapted  to  a deceptitious 
purpose.  It  is  either  incorrect,  or  incomplete, 
or  both ; incomplete  in  the  way  of  partiality, 
and  thereby  calculated  to  produce  deception, 
and  misdecision  in  consequence.* 

Fraud  is  not  the  only  source  in  which  the 
inferiority  of  extrajudicially  written  evidence, 
as  compared  with  ordinary  evidence  judici- 
ally extracted  from  the  same  source,  is  to  be 
looked  for.  Neither  of  the  main  securities 
against  incorrectness  and  incompleteness  — 
neither  the  fear  of  eventual  punishment  incase 
of  falsehood,  nor  the  scrutiny  of  interrogation 

• Objection:  If  such  be  the  design  of  it  (it 
may  be  said,)  the  epithet  casually  ivritten  can- 
not with  propriety  be  applied  to  it — Answer: 
The  denomination  here  given  to  this  species  of 
evidence,  considered  in  the  aggregate,  is  taken 
from  the  consideration, — not  of  what,  by  fraud, 
it  may,  on  this  or  that  particular  and  rare  occa- 
sion, happen  to  it  to  be, — but  of  what  in  its 
ordinary  condition  it  is,  and  what  even  in  the 
extraordinary  case  of  fraud  it  purports  to  be ; 
for,  in  case  of  fraud,  if  known  to  be  directed  to 
the  object  to  which  in  that  case  it  really  is  di- 
rected (viz.  that  of  operating  in  the  character  of 
evidence,)  the  object  of  it  would  be  by  such 
knowledge  frustrated. 
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and  counter-interrogation — Lave  been  applied 
to  it.  Without  other  blame  than  that  of 
temerity,  or  even  without  any  blame  at  all, 
both  sources  of  deception,  incorrectness  and 
incompleteness,  more  particularly  incomplete- 
ness, may  therefore  have  crept  into  it. 

Whose  is  the  discourse  which  it  conveys, 
or  purports  to  convey  ? — that  of  an  extraneous 
witness,  or  that  of  a party  in  the  cause? 

If  that  of  a party,  at  whose  instance  is  it 
tendered  or  called  for?— that  of  the  party 
whose  discourse  it  is?  or  that  of  another 
party  on  the  same  side?  or  that  of  a party  on 
the  adverse  side? 

According  as  it  happens  to  it  to  stand  in 
one  or  another  of  these  different  predica- 
ments, the  propriety  of  giving  admission  to 
it  will  (it  is  evident)  stand  upon  a different 
footing;  as  well  as,  in  case  of  admission,  the 
expedients  to  be  employed  for  reducing  the 
danger  of  deception,  and  consequent  misde- 
cision,  to  its  lowest  terms. 

In  what  case,  if  in  any,  shall  evidence  of 
this  description  be  admitted? 

When  admitted,  by  what  expedients  may  the 
danger  of  deception,  considered  as  producible 
by  the  admission  of  a species  of  evidence  thus 
liable  to  be  vitiated  by  incorrectness  and  in- 
completeness, be  diminished? 

To  provide  an  answer  to  tho  above  ques- 
tions, is  the  object  of  the  following  rules: — 
I.  Case  the  first.  He  whose  discourse  the 
script  appears  to  be,*  not  a party  in  the  cause : 
the  evidence,  therefore,  which  it  contains, 
extraneous . 

Ittde  1.  Except  in  the  cases  excepted  in 
the  next  rule,  admit  it  not. 

Question.  Why  not  admit  it? 

Answer.  Because,  by  excluding  it  (de- 
duction made  of  the  cases  in  which  it  is  pro- 
posed to  give  admission  to  it,)  no  information 
stands  excluded.  The  person  whose  discourse 
it  purports  to  be,  being  forthcoming  and  in- 
terrogable  in  a mode  less  exposed  to  incor- 
rectness and  incompleteness,  ifrrests  with  you 
to  obtain  whatever  information  it  contains, 
and  more.  Read  by  itself,  he  not  forthcom- 
ing or  not  interrogated  in  respect  of  it,  the 
substitution  will  naturally  be  a cause  of  in- 
correctness and  incompleteness,  and  misde- 
cision  the  more  or  less  probable  consequence  : 
he  interrogated,  and  this  supposed  written 
discourse  of  his  read  notwithstanding,  the 

* A rnore  natural  as  well  as  concise  mode  of 
designation  would  have  been  to  say,  iiie  writer., 
or  the  author.  But  what  may  have  happened  is, 
that  he  whose  discourse  it  is,  was  not  the  writer 
of  it,  as  in  the  case  of  dictation  or  transcription : 
and,  by  the  word  author,  the  conception  is  apt 
to  be  exclusively  directed  to  a long  and  studied 
discourse;  whereas  the  roughest  and  minutest 
scraps  are  capable  of  being  produced  in  this  cha- 
racter, and  in  practice  are  actually  so  protluced : 
besides  that  who  the  real  author  is,  is  a point  not 
always  ascertained,  or  even  ascertainable. 
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addition  is  superfluous;  inconvenience,  in  the 
shape  of  delay,  vexation,  and  expense,  all 
useless, — the  certain  consequence. 

Rule  2.  The  evidence  extraneous  as  before, 
in  the  following  cases  admit  it. 

1 . On  him  whose  discourse  it  purports  to 
be,  the  process  of  interrogation  (viz.  oral 
interrogation)  rendered  either  physically  or 
prudentially  impracticable:  physically,  ashy 
death  or  incurable  mental  infirmity;  physi- 
cally or  prudentially,  as  by  expatriation  or 
exprovinciation:  the  interrogation  eflTectible 
either  not  in  any  terms,  or  not  without  pre- 
ponderant inconvenience  in  the  shape  of  de- 
lay, vexation,  and  expense. 

2.  On  him  whose  discourse  it  purports  to 
be,  the  process  of  interrogation  perforinable 
and  performed ; the  reading  of  it  called  for 
on  either  side,  viz.  either  for  an  affirmative 
or  a confirmative  purpose  ; for  the  purpose 
of  showing  that,  at  the  time  of  framing  the 
written  discourse  in  question,  the  statements 
contained  in  it  were  in  any  point  discordant, 
or  on  the  whole  concordant,  w'ith  the  testi- 
mony now,  by  interrogation  and  counter-in- 
terrogation, extracted  from  the  same  source.f 

Question.  Why  give  admission  to  evidence 
in  a shape  thus  liable  to  be  vitiated  by  incor- 
rectness and  incompleteness. 

Answer.  Because,  were  il  excluded,  what- 
soever information  were  not  attainable  from 
any  other  source  would  thereby  stand  ex- 
cluded. Here,  then,  supposing  that  the  in- 
formation is  necessary  to  a decision  in  favour 
of  that  side,  here  would  be  deception,  and 
consequent  misdecision,  to  a certainty;  where- 
as, by  admission  given  to  it,  certainty  of  be- 
ing credited  would  not  be  given  to  it,  even 
supposing  it  true ; still  less,  supposing  it  false. 
Not  being  (unless  in  case  of  fraud,  which  is 
comparatively  an  improbable  case)  framed  for 
the  purpose, — the  probability  is,  that,  taken 
singly,  how  correct  soever,  it  will  be  (in  re- 
lation to  the  whole  of  the  facts  in  the  cause 
taken  together)  more  or  less  incomplete; 
that,  accordingly,  it  will  be  composed,  in  great 
part,  if  not  in  the  whole,  of  circumstantial 
evidence;  and  since,  without  danger  or  sus- 
picion of  danger,  circumstantial  evidence  is 
received,  how  slight  soever,  how  weak  soever, 
its  probative  force ; so,  therefore,  may  evi- 
dence of  the  description  here  in  question,  not 
to  speak  of  any  other. 

Note, — that,  if  the  species  of  makeshift 
evidence  here  in  question  be  incorrect  or  in- 
complete, to  the  degree  of  utter  or  material 


f In  a preceding  Book  ( supra,  VoL  VI.  p. 
386,)  mention  was  made  of  memory-assisting 
memorandums.  Employed  for  that  purpose,  they 
would  require  to  be  under  the  eye  of  the  deponen^ 
during  and  antecedently  to  the  time  of  the  deli- 
very of  his  evidence:  applied  to  the  purpose  here 
in  question,  they  would  require  to  be  kept  out  of 
his  sight  till  after  the  delivery  of  his  evidence. 
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falsity,  it  will  of  course  be  counter-evidenced 
by  the  direct  and  strenuous  evidence  of  the 
party  against  whom  it  operates. 

Instruction  to  the  judge  for  avoidance  of 
deception,  considered  as  producible  by  the 
observance  of  rule  second  in  the  first  of  the 
two  cases  therein  contained : — 

It  will  on  this  occasion  be  matter  for  in- 
quiry, whether,  at  the  time  of  the  utterance 
of  the  written  discourse  in  question,  he  whose 
discourse  it  is,  was  not  exposed  to  the  ac- 
tion of  some  interest,  of  a pecuniary  or  in 
any  other  way  of  a self-regarding  nature ; and 
whether  his  interest  did  not  at  that  time 
stand  connected  by  some  special  tie  of  de- 
pendence or  affection,  with  the  interest  of  the 
party  by  whom,  in  the  character  of  evidence, 
the  paper  in  question  is  produced  ; and  this  in 
such  sort  and  degree  (the  quantum  of  profit 
being  moreover  taken  into  consideration)  as 
to  render  the  practice  of  the  characteristic 
fraud  more  or  less  probable  in  this  case. 

A book-keeper,* *  for  example,  charges  with 
goods  a customer  or  supposed  customer  of 
his  master’s,  knowing  that  by  the  person  so 
charged  the  goods  were  neither  received  nor 
ordered.  The  book-keeper  (not  to  speak  of 
death,  an  event  not  likely  to  have  been  in- 
tended) ceases  (viz.  by  expatriation  or  expro- 
vinciation)  to  be  forthcoming  for  the  purpose 
of  justiciability.  Joined  to  the  fabrication' of 
the  written  document,  — the  expatriation  or 
the  exprovinciation,  may  it  not  have  had  for 
its  cause  the  design  of  putting  the  undue 
profit  into  the  pocket  of  the  master?  The 
testimony  delivered  by  the  paper  is  incorrect, 
to  the  degree  of  total  falsity ; and  the  false- 
hood is  endeavoured  to  be  screened  from  de- 
tection, by  the  non-interrogation  of  the  au- 
thor ; while  the  author  himself  is  effectually 
secured  from  punishment,  by  his  non-forth- 
comingness,  and  that  non-justiciability  which 
is  the  result  of  it. 

In  a case  of  this  sort,  against  the  pro- 
bability of  the  characteristic  fraud,  note  this 
dilemma.  If  the  claim  (the  unjust  claim  for 
the  support  of  W'hich  it  w'as  designed)  be 
made  soon  after  the  fabrication  of  the  evi- 
dence, the  expatriation  or  exprovinciation 
must  have  taken  place  in  the  mean  time; 
and,  being  so  timed,  the  non-forthcomingness 
of  the  fabricator  will  operate  in  the  character 
of  circumstantial  evidence,  giving  probability 
to  the  supposed  actual  fraud  : — if  the  claim 
be  not  made  till  long  after,  the  non-demand 
for  such  a length  of  time  is  another  article  of 
circumstantial  evidence,  pointing  the  same 
way.  And  here,  as  above,  note,  that  this 
disprobabilizing  circumstantial  evidence  will 
be  seen  to  have  for  its  support  the  direct  tes- 

• This  is  an  instance  taken  from  ex  parte 
preappointed  evidence;  but  it  is  equally  good  as 

an  illustration  of  the  application  of  the  charac- 

teristic fraud  to  casually  written  evidence  also. 
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timony  (if  received,  as  it  ought  to  be)  of  the 
party  against  whom  the  fraud  in  question  ope- 
rates. And  not  only  the  particular  account- 
book  in  question,  but  all  the  others  kept  by 
the  same  dealer,  will  be,  or  at  least  ought  to 
be,  producible  at  the  instance  of  the  party  so 
charged.! 

II.  Case  the  second.  He  whose  discourse 
the  script  appears  to  be,  a party  in  the  cause; 
the  person  at  whose  instance  it  is  called  for, 
a party  on  the  opposite  side;  the  tendency 
of  the  evidence  consequently  cvnfensorial,  or 
otherwise  self-disserving. 

Rule  3.  In  this  case,  let  the  script  be  ad- 
mitted; but  upon  condition  that  the  party, 
on  recognising  the  discourse  as  bis,  shall  be 
at  liberty  to  deliver  his  own  testimony  (sub- 
ject to  interrogation)  in  explanation  of  it. ! 

Question  1.  Why  give  admission  to  evi- 
dence of  this  description,  thus  liable  to  be 
rendered,  in  respect  of  incorrectness  or  in- 
completeness, an  instrument  of  deception  ? 

A?tstoe?\  Because,  in  so  far  as  its  tendency 
is  to  operate  against  him  whose  discourse  it 
is  (i,  e.  in  so  far  as  its  tendency  is  confesso- 
rial,)  it  is  the  most  trustworthy  and  satisfac- 
tory species  of  evidence  that  can  be  produced ; 
no  person  being  so  little  in  danger  of  preju- 
dicing a man  in  this  way  (either  purposely, 
through  mendacity,  or  heedlessly  through 
temerity)  as  the  man  himself ; and  that  the 
tendency  of  it  (true  or  false,  justly  or  un- 
justly) is  not  (in  the  opinion  of  the  person 
best  qualified  to  judge)  to  operate  to  the 
prejudice  of  him  by  whom  it  is  called  for,  is 
sufficiently  proved  by  the  circumstance. 

Question  2.  Why  annex  as  a condition,  that 
at  his  own  instance  he  may,  subject  of  course 
to  interrogation,  be  admitted  to  testify  in  ex- 
planation of  it? 

Answer.  Because  evidence  of  this  descrip- 
tion is  in  a particular  manner  liable  to  be,  if 
not  incorrect,  at  any  rate  incomplete.  To 
admit  it  to  receive  explanation,  is  to  allow 
what  misstatements  it  may  contain  to  be  cor- 
rected— what  deficiencies  it  may  contain  to 
be  supplied.  To  refuse  to  it  the  faculty  of 
receiving  such  explanation,  is  to  keep  it,  by 
force  of  law,  in  a state,  the  tendency  of  which 

-f-  According  to  English  practice,  the  books 
must  be  produced,  if  notice  is  given.  If  the 
shopman  who  made  the  particular  entry  be  alive, 
he  must  be  called  as  a witness,  when  he  may 
refresh  his  memory  by  looking  at  the  entry,  and 
may  explain  tlie  circumstances  attending  it.  If 
the  person  who  made  the  entry  is  since  dead, 
upon  proof  of  his  handwriting,  the  entry  will, 
under  certain  restriction,  be  received  as  evidence. 
Digby  V.  Stedmaii,  I Esp.  N.  P.  C.  327 ; Price 
V.  Ixird  Torrington,  1 ;^alk.  205;  CoojMr  v. 
Marsden,  1 Esp.  N.  P.  C.  2 ; Evans  v.  Bake, 
Bull  N.  P.  282. —Ed 

J Interrogation,  viz.  in  the  oral  mode,  *** 
the  epistolary  mode  (where  the  epistolary  mode 
is  allowed,)  or  in  both,  according  to  the  circum- 
stances of  the  case.  See  Book  III.  Extraction. 
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is  to  produce  deception,  misdecision,  and  in- 
justice.* 

Rule  4.  Although,  by  death  or  other  cause 
(such  as  incurable  infirmity  of  mind,  or  ex- 
patriation,) he  whose  discourse  this  self-dis- 
serving testimony  is,  be  incapable  of  testifying 
in  explanation  of  the  script,  — admit  it  not- 
withstanding 

Question.  Why  admit  it,  under  the  danger 
of  incorrigible  incorrectness  and  unsupplyable 
incompleteness,  as  above? 

Answer.  First,  because  the  danger  of  mis- 
decision for  want  of  information,  in  case  of 
exclusion  put  upon  the  evidence  thus  circum- 
stanced, appears  in  this  case  to  be  preponde- 
rant over  the  danger  of  misdecision  bt/  reason 
of  information  rendered  deceptitious  for  want 
of  such  explanation  as,  had  the  party  been 
forthcoming,  it  might  have  received.  Sup- 
pose the  information  necessary  to  warrant  a 
decision  in  favour  of  that  side,  — from  the 
exclusion  of  it,  misdecision  takes  place  as  a 
certain  consequence ; whereas,  on  the  other 
hand,  it  is  not  certain  that  the  information 
contained  in  it  will  be  either  incorrect  or 
incomplete ; and,  if  either  incorrect  or  in- 
complete, it  is  not  so  likely  to  be  so  to  the 
prejudice  of  the  author’s  side  as  to  the  pre- 
judice of  the  other;  nor,  though  it  should  be 
both  incorrect  and  incomplete,  is  it  certain 
but  that  the  effect  of  the  incorrectness  may 
be  corrected,  and  the  deficiency  supplied,  by 
inferences,  drawn  partly  from  the  script  itself, 
partly  from  whatsoever  other  evidence  there 
may  be  in  the  same  cause. 

The  safety  with  which  admission  may  be 
given  to  evidence  of  this  description,  seems 
to  be  indicated  by  experience.  Even  with- 
out any  such  security  against  deception  as 
is  here  proposed,  self-disserving  evidence  is 
admitted  in  this  shape  — admitted  without 
reserve  — in  English  practice.  Even  thus, 
the  mischief  (though,  doubtless,  it  cannot  be 
unfrequent)  seems  never  yet  to  have  become 
prominent  enotigh  to  have  been  presented  as 
an  object  of  notice  to  the  public  mind  : much 
less  considerable  would  it  be,  were  the  means 
of  amendment  suffered  to  be  applied  to  it  as 
above. 

III.  Case  the  third.  He  whose  discourse 
the  script  appears  to  be,  a party  in  the  cause, 
as  before  ; but  he  himself  the  party  at  whose 
instance  it  is  proposed  to  be  produced : the 
tendency  of  it,  consequently,  self-serving. 

Rule  5.  In  this  case,  likewise,  let  the  script 
be  admitted ; the  party  being  of  course  subject 
to  interrogation  on  the  subject  of  it,  and  in 


• Refusal  of  such  faculty  of  explanation  is 
among  the  rules  of  English  practice.  [When 
the  letter  is  from  either  of  the  parties  to  the  suit, 
no  explanation  can  be  given  by  the  writer,  inas- 
much as  neither  party  can  be  produced  as  a wit- 
ness. But  it  is.  competent  to  the  counsel  to  give 
any  explanation  in  liis  address  to  the  jury.— Erf.  ] 
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explanation  of  it ; viz.  by  interrogatories  pro- 
pounded on  the  other  side,  and  having,  conse- 
quently, the  effect  of  counter-interrogation. 

Question.  Why  give  admission  to  evidence 
so  obviously  liable,  in  so  high  and  manifest 
a degree,  to  be  mendacious,  or  (through  bias 
or  temerity)  incorrect  or  partially  incomplete, 
and  thence  to  become  an  instrument  of  de- 
ception ? 

Answer.  In  the  case  of  an  extraneous  wit- 
ness, interest  can  never  be,  in  any  case,  a suf- 
ficient ground  for  exclusion.^  Moreover,  in 
the  same  case,  interests,  as  strong  as  any  that 
are  most  apparent,  may  exist  without  being 
known,  without  a possibility  of  being  brought 
to  light ; while,  of  the  interest  which  a party 
has  in  the  cause,  the  existence  is  known  of 
course.  In  the  case  of  a party,  the  sinister 
mendacity-promoting  interest  may  in  itself  be 
no  greater  than  in  the  case  of  an  extraneous 
witness ; and  in  particular  in  one  of  those  in- 
stances in  which,  being  undiscoverable,  it  can- 
not be  taken  for  a ground  of  rejection.  But 
in  the  case  of  a party,  the  interest,  whatso- 
ever be  its  effect  in  respect  of  the  produc- 
tion of  mendaciti/,  is  much  less  liable  to  be 
productive  of  deception,  than  in  the  case  of 
an  extraneous  witness : because,  being  more 
manifest,  presenting  itself  the  more  readily  to 
the  observation  of  every,  even  the  most  un- 
discerning, observer,  the  suspicion  it  excites 
will  be  stronger, — its  probative  force,  con- 
sequently, weaker. 

Whatsoever  may  be  the  danger,  the  proba- 
bility, of  mendacity,  self-serving  mendacity, 
and  consequent  deception,  attached  to  the 
admission  of  the  testimony  of  the  party  in  his 
own  behalf,  deposing  in  the  ordinary  mode  of 
oral  responsion  to  oral  interrogations,  — that 
danger  cannot,  from  the  admission  of  a writ- 
ten discourse  of  the  same  tendency,  though 
of  a prior  date,  receive  any  increase : he  is 
subject  to  counter-interrogation  in  the  one 
case,  and,  by  the  supposition,  so  he  is  in  the 
other.  His  extrajudicially  composed  written 
statement  will,  in  his  conception  at  least,  ope- 
rate in  confirmation  of  the  testimony  he  has 
to  deliver  in  answer  to  interrogatories ; But 
so,  and  without  prejudice  to  his  veracity  or 
title  to  credence,  it  very  well  may ; especially 
when  so  it  happened  that,  at  the  time  of  his 
framing  it,  he  had  not,  either  in  fact  or  in 
prospect,  any  such  interest  as  that  in  virtue 
of  which  he  became,  at  a subsequent  point  of 
time,  a party  in  the  cause. 

Rule  6.  Although,  by  death  or  other  cause 
(as  above,)  he  whose  discourse  this-  self- 
serving  testimony  is,  be  incapable  of  testify- 
ing in  explanation  of  the  script ; admit  it  here 
also,  notwithstanding. 

Question.  Why  give  admission  to  evidence 


•[•  SeeBook  IX.  EoJc/wsiora;  Part  III.  Decep‘ 
lion;  Chap.  III.  Interest. 
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liable,  in  a degree  still  so  much  higher,  to  he 
mendacious,  or  ("through  bias  or  temerity)  in- 
correct or  partially  incomplete,  and  thence  to 
become  an  instrument  of  deception  ? 

Answer.  For  the  same  reasons  as  those 
brought  to  view  in  support  of  rules  2,  4,  and 
5,  though  not  operating  with  so  great  a force. 
In  some  cases,  as  above,  it  may  Oe  as  well  en- 
titled to  credence  as  evidence  from  any  other 
source,  and  at  the  same  time  of  material  and 
indispensable  use  towards  bringing  to  light 
and  explaining  the  facts  that  have  application 
to  the  cause.  And  in  this  case,  as  in  the  case 
mentioned  under  the  last  preceding  rule,  so 
palpable  are  the  considerations  that  operate 
in  diminution  of  the  probative  force  of  the 
evidence,  that  the  danger  of  its  being  esti- 
mated at  a value  over  and  above  that  which 
properly  belongs  to  it,  does  not  present  it- 
self as  naturally  preponderant. 

No  doubt  but  that,  in  general,  a man  will 
be  more  strongly  disposed  to  make  false  evi- 
dence to  serve  himself,  than  to  serve  another. 
But,  under  the  impression  of  his  remaining 
under  the  eventual  obligation  of  being  coun- 
ter-interrogated on  the  ground  of  this  extra- 
judicially  written  self-serving  evidence,  no 
less  sharply  than  on  the  ground  of  oral  evi- 
dence of  the  same  tendency  delivered  on  the 
spot,  — counter-interrogated,  and  with  time 
in  abundance  to  frame  the  plan  of  interroga- 
tion ; or  (in  the  case  here  supposed)  under 
the  assurance  that  such  counter-interrogation 
cannot  he  escaped  from  definitively  but  by 
death,  nor  for  a time  but  by  expatriation  or 
exprovinciation — both  of  them  facts  operating 
in  the  character  of  circumstantial  evidence,  to 
the  discredit  of  such  his  written  testimony ; 
the  sort  of  fraud  in  question  does  not  present 
itself  as  likely,  either  to  succeed  if  attempt- 
ed, or  so  much  as  likely  to  be  attempted. 

Where  exclusion  of  evidence  would  be  im- 
proper, precautionary  regulations,  to  diminish 
the  chance  of  deception  from  such  evidence, 
are  very  often  proper,  and  in  a high  degree. 

Let  the  danger  of  misdecision,  the  result 
of  deception  produced  by  casually  written 
evidence,  he,  in  comparison  with  the  danger 
of  misdecision  from  exclusion,  ever  so  incon- 
siderable, whether  in  point  of  magnitude  or 
probability, — still  no  expedient  ought  to  be 
neglected  by  which,  without  its  being  pro- 
ductive of  preponderant  inconvenience  in  any 
other  shape,  the  danger  from  admission  pro- 
mises to  be  diminished. 

To  an  effect  thus  desirable,  the  following 
regulations  present  themselves  as  promising 
to  be  conducive  : — 

1.  In  every  instance  in  which  evidence  of 
the  description  here  in  question  is,  in  any  of 
its  possible  modifications  (as  herein  above 
enumerated,)  produced, — let  it  be  an  instruc- 
tion from  the  legislator  to  the  judge,  to  state, 
at  the  time  of  his  giving  judgment,  the  infir- 


mity of  so  much  of  the  evidence  as  comes 
under  this  description,  and  (in  the  case  of  his 
having  given  credence  to  it  notwithstanding) 
the  consideration  by  which  such  his  credence 
has  been  determined : and  this,  if  judging 
without  a jury,  for  the  satisfaction  of  the 
parties,  the  audience,  and  the  public  at  large; 
if  sitting  with  a jury,  for  the  instruction  of 
the  jury. 

2.  Whensoever,  in  consequence  of  the  non- 
forthcomingness  and  non-interrogability  of 
him  whose  discourse  the  script  appears  to  bo, 
it  is  admitted  notwithstanding,  — the  judge 
having  thought  fit  rather  to  give  admission  to 
it  at  that  time,  than  to  put  off  the  decision 
in  expectation  of  the  fortbeomingness  and 
interrogation  of  the  supposed  author  of  such 
testimonial  discourse ; let  it  be  a rule  of  law, 
that,  so  soon  (if  ever)  as  the  means  shall 
exist  of  performing  the  interrogation,  with- 
out preponderant  inconvenience  in  the  shape 
of  vexation  and  expense,  such  interrogation 
shall,  at  the  instance  of  any  party  in  the 
cause,  be  performable. 

3.  If,  upon  admission  and  consideration 
given  to  any  such  article  of  makeshift  evi- 
dence, it  shall  seem  good  to  the  judge  to 
determine  in  favour  of  the  party  at  whose 
instance  such  evidence  was  received, — power 
should  be  given  to  the  judge,  on  the  declared 
ground  of  the  infirmity  of  this  part  of  the 
mass  of  evidence,  to  require,  at  the  hands  of 
the  party  in  whose  favour  such  judgment  is 
pronounced,  such  security  for  eventual  resti- 
tution ad  integrum,  and  to  take  such  other 
measures  of  precaution,  by  sequestration  or 
otherwise,  as  may  in  his  judgment  be  neces- 
sary and  sufficient  to  prevent  the  happening 
of  irreparable  damage : such  damage  as  might 
afterwards  be  found  to  have  taken  place,  if, 
in  consequence  of  the  facts  brought  to  light 
by  such  subsequent  interrogation  or  any  other 
means,  it  shall  have  turned  out  that  the  pro- 
visional decision  so  pronounced  (as  above) 
was,  in  point  of  fact,  ill-grounded. 

In  ancient  French  law,  casually  written 
evidence  appears  not  to  have  been  considered 
in  the  light  of  makeshift  evidence : it  was  con- 
sidered, on  many  occasions  at  least,  as  more 
trustworthy  than  ordinary  testimonial  (viz. 
judicially  exhibited  testimonial)  evidence  It 
appears  to  have  been  designated  by,  or  at  least 
comprehended  under,  the  term  commencement 
de  preuve  par  ecrit,  mentioned  in  one  of  the 
fundamental  codes ; the  business  of  which  is, 
in  certain  cases,  to  exclude  testimonial  evi- 
dence, as  insufficient  in  itself  — insufficient, 
unless  fortified  by  the  support  of  an  article 
of  this  species  of  written  evidence. 

The  impropriety  of  this  preference  was  not 
quite  so  great,  under  that  actually  established 
technical  system,  as  it  would  be  under  a na- 
tural and  rational  system.  In  testimonial 
evidence,  under  that  system,  an  infuinily 
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produced  by  the  insufficiency  of  the  mode  of 
receipt  and  extraction  there  employed,  has 
been  already  brought  to  view  (vol.  vi.  p.  399.) 
It  might  be  superior  in  trustworthiness  to 
testimonial  evidence  so  extracted,  and  yet 
deserve  no  better  appellation  than  that  of  a 
species  of  makeshift  evidence.  1 he  species  of 
written  evidence  in  question  is  what  it  is — is 
the  same  thing,  under  all  systems;  but,  under 
the  original  Roman,  the  Romano- Gallic  sys- 
tem, testimonial  evidence  was  bereft  of  part 
of  its  natural  trustworthiness. 

Another  circumstance  that  helps  to  give 
colour  to  the  preference,  and  operates  even 
in  diminution  of  the  impropriety  of  it,  is, 
that,  in  a certain  point  of  view  (i.  e.  with  re- 
ference to  a matter  of  fact  of  a particular  de- 
scription,) casually  written  evidence  is  really 
better  than  testimonial  evidence.  What  it 
does  not  prove  so  well  is,  the  truth  of  any  of 
the  matters  of  fact,  asserted  in  and  by  the 
assertion  made  by  the  script.  What  it  does 
prove,  however,  and  still  better  than  any  tes- 
timonial evidence  (prove,  viz.  upon  the  sup- 
position of  the  authenticity  of  the  script,)  is 
the  fact  that  assertions  to  that  effect  were, 
by  the  person  in  question,  actually  ?;iacfe  — 
viz.  made  in  and  by  the  script  at  that  time. 
In  itself  (supposing  always  the  authenticity 
of  it)  it  has,  as  to  this  point,  all  the  trust- 
worthiness that  belongs  to  the  best  sort  of 
preappointedevidence:  the  difference  liesonly 
in  the  property  of  authenticity,  the  proof  of 
which  is,  in  the  case  of  preappointed  evidence, 
made  the  object  of  special  care,  instead  of  be- 
ijig  left  to  chance,  as  in  this  other  case. 

In  respect  of  the  source,  and  therefore  of 
the  grounds  of  comparative  untrnstworthiness 
or  trustworthiness  derivable  from  that  quar- 
ter, casually  written  evidence  is  (it  has  been 
seen)  susceptible  of  whatever  modifications 
testimonial  evidence  is  susceptible  of.  It  may 
be  extraneous;  it  may  be  self-regarding:  self- 
regarding,  it  may  be  self-disserving,  or  self- 
serving:  extraneous  as  well  as  self-regarding, 
it  may  be  lowered  by  particular  exposure  to 
sinister  interest,  or  by  habitual  improbity. 
To  all  these  differences,  important  as  they 
are,  French  practice,  grounding  itself  on  the 
Ordonnance,  was  in  a manner  insensible.  A 
commencement  depreuveparecrit,  a something 
upon  paper,  there  must  be : but  what  that 
something  should  be,  seems  scarcely  to  have 
been  considered  as  worth  thinking  about. 

Even  a lot  of  judicial  testimonial  evidence* 
appears  to  have  been  considered  as  consti- 
tuting a commencement  do  preuve  par  ecrit. 
Judicial  evidence,  and  casually  w’ritten  evi- 
dence, were  thus  completely  confounded.  So 

* A lot  of  self-regarding,  self-serving  and  dis- 
serving evidence:  the  testimony  of  the  party, 
extracted,  at  the  instance  of  the  adverse  party, 
by  interrogation  sur  faits  cl  artic/es.  — Causes 
Cdlebrcs. 
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loose,  in  French  law,  was  men’s  conception 
of  the  different  species  of  evidence  If 

§ 2.  Of  ex  parte  preappointed  written 
evidence. X 

The  order  adopted  requires  that  something 
should  now  be  said  on  the  subject  of  ex  parte 
preappointed  written  evidence.  But  it  is  only 
in  respect  of  its  not  being  with  propriety  com- 
prisable  under  the  same  denomination  as  ex- 
trajudicially  and  casually  written  evidence, 
that  it  demands  a separate  head.  For,  in  re- 
spect of  trustworthiness  (i.  e.  of  probative 
force,)  it  partakes  of  the  same  nature,  and  the 
same  natural  infirmities,  as  have  been  seen 
operating  in  diminution  of  the  probative  force 
of  casually  written  evidence. 

Preappointed  it  is;  preappointed  it  cannot 
therefore  but  be  denominated:  but,  in  respect 
of  probative  force  (not  to  speak  of  other  pro- 
perties,) it  partakes  not,  in  any  degree,  of 
the  trustworthy  character  of  the  great  mass 
of  preappointed  evidence;  viz.  that  which  is 
the  work,  either  of  all  parties  concerned  in 
interest,  acting  in _ conjunction,  or  of  some 
single,  hut  naturally  impartial,  and  commonly 
highly-stationed,  hand. 


-f-Plaidoyers  de  Iiinguet,  vii.  409.  De  Gouy’s 
case.  “ Quelles  preuves  ecrites  invoque-t-elle 
pourles  diSmentir?  Unpretenducertificatarrache' 
a un  domestique  timide,  qui  n’en  a pas  prevu  les 
consequences,  et  dementi  par  elle-meme  dans  sa 
plainte.”  A curious  certificate  indeed  ! The 
witness,  for  anything  that  appears,  still  alive ; 
his  testimony  not  allowed  to  be  judicially  ex- 
tracted ; but,  in  the  form  of  this  extrajudicial 
script,  and  under  the  notion  of  a commencement 
de  preuve  parccrit,  exhibited  and  argued  upon ! 
By  tlie  same  rule  that  the  testimony  of  this  ser- 
vant was  thus  extracted  in  the  form  of  what  is 
called  a certificate.,  .so  on  any  occasion  might 
that  of  any  other  witness;  and  the  security  af- 
forded by  judicial  examination  discarded  alto- 
gether. 

Gouy’s  case,  vii.  339.  “ La  justice,  instruite 
du  danger  de  la  preuve  testimoniale,  surtout  dans 
ces  sortes  de  matieres”  (disputes  between  hus- 
band and  wife,)  “■  redoute  de  livrer  a I’incerti- 
tude  et  ail  hasard  I’etat  des  conjoints.” 

Barthelemi’s  case,  vii.  62.  “ Quand  cet  acte^ 
muni  de  leurs  signatures,  a subsiste  pendant  huit 
ans  entiers,  sans  la  moindre  apparence  de  suspi- 
cion, il  est  inutile,  il  est  dangereux  de  prdtendre 
invoquer  des  temoignages  Strangers,  et  d’e'earter 
une  deposition  muette  mais  irrecusable,  pour  en 
admettre  de  verbales,  toujours  plus  que  suspectes 
en  matiere  civile." 

Ib.  63.  “ De  deux  preuves  qui  se  combattent, 
la  plus  forte  subsiste  sans  contredit:  or,  sans 
contredit  aussi,  la  preuve  par  dcrit  est  plus  forte 
que  1h  preuve  par  tcmoiii.” 

X This  and  the  following  section  were  left  by 
the  Author  in  the  state  of  mere  fragments.  Se- 
veral memoranda,  far  too  incoherent  to  be  in- 
serted, prove  it  to  have  been  his  intention  to  enter 
more  fully  both  into  the  subject  of  ex  parte  pre- 
appointed evidence,  and  into  tliat  of  adscititious 
evidence.  It  does  not  appear,  however,  that  he 
carried  this  intention  into  cSect, —Editor,  ' 
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In  comparing  ex  parte  preappointed  with 
casually  written  evidence,  the  reader  cannot 
but  observe,  that  unintentional  incorrectness 
is  more  probable  in  the  case  of  casually  writ- 
ten than  of  ex  parte  preappointed  evidence, 
for  exactly  the  same  reason  which  renders 
such  incorrectness  still  more  probable  in  the 
case  of  common  conversation  than  in  either, 
viz.  the  greater  probability  of  a deficiency  of 
attention. 

On  the  other  hand,  intentional  incorrect- 
ness, for  the  purpose  of  the  characteristic 
fraud,  is,  for  this  same  reason,  more  probable 
in  the  case  of  ex  parte  preappointed,  than  it 
is  in  the  case  or  casually  written  evidence 
of  the  same  import : because,  if  a man  sets 
himself  to  forge  evidence,  the  greater  appa- 
rent trustworthiness  of  ex  parte  preappoint- 
ed evidence,  arising  from  the  cause  above 
brought  to  view,  would  naturally  induce  him 
to  give  that  form,  rather  than  the  form  of 
casually  written  evidence,  to  the  forged  do- 
cument. 

The  practical  rule  in  regard  to  ex  parte 
preappointed  evidence  is  the  same  with  that 
which  has  been  already  laid  down  as  appli- 
cable to  casually  written  evidence. 

Is  the  person  by  whom  it  was  committed 
to  writing  in  existence,  and  accessible  for  the 
purposes  of  justice  ? Let  him  be  examined 
vivd  voce  in  open  court,  subject  to  counter- 
interrogation ; and  let  not  the  written  evi- 
dence be  admitted,  otherwise  than  in  the 
character  of  notes,  to  assist  the  memory  of 
the  deponent.  Is  the  writer  deceased,  or  the 
subjecting  him  to  interrogation  physically  or 
prudentially  impracticable  ? Admit  the  do- 
cument, making  allowance  for  all  the  circum- 
stances which  can  operate  in  diminution  of  its 
credibility ; hear  everybody  who  can  tell  you 
anything  concerning  the  document  that  can 
afford  you  any  help  in  judging  of  the  degree  of 
confidence  which  it  deserves;  and  make  the 
same  provision  as  in  the  case  of  casually- 
written  evidence,  for  the  ultimate  interro- 
gation of  the  writer,  should  it  at  any  future 
period  become  practicable. 

The  grounds  of  all  these  arrangements  be- 
ing precisely  the  same  in  the  case  of  ex  parte 
preappointed,  as  in  that  of  casually  written, 
evidence,  it  would  be  superfluous  to  present 
them  a second  time  to  the  reader. 

§ 3.  Of  adscititious  evidence ; i.  e.  evidence 
borrowed  from  another  cause. 

What  is  meant  by  adscititious  evidence,  as 
also  in  what  its  characteristic  infirmity  con- 
sists, has  been  seen  in  the  preceding  chapter. 
If  remains  to  show,  what  is  the  part  which 
ought  to  be  taken  in  relation  to  it,  by  the 
legislator  and  hy  the  judge. 

Adscititious  evidence  divides  itself  into  two 
kinds;  which  are  not  indeed  mutually  exclu- 
sive of  one  another,  but  which,  for  reasons 


that  will  appear  as  we  advance,  reqtiire  to  be 
distinguished. 

1.  Evidence  inter  alios:  evidence  already 
exhibited  coram  judice,  in  the  chai-acter  of 
judicial  evidence,  but  in  a cause  between 
other  parties;  i.  e.  in  which  the  list  of  the 
parties  on  both  sides  was  (either  in  the  whole, 
or  as  to  some  one  or  more  of  the  persons 
contained  in  it)  different  from  the  list  of  the 
cause  in  question,  the  posterior  cause. 

2.  Evidence  alio  in  foro : evidence  already 
exhibited  in  the  character  of  judicial  evi- 
dence, but  in  a cause  which  (whether  carried 
on  by  the  same  list  of  parties,  or  by  a list  in 
any  respect  different)  was  carried  on  before  a 
different  tribunal:  understand,  by  a tribunal 
in  which  the  rules  of  evidence  are  known  or 
suspected  to  differ  more  or  less  from  those 
observed  in  the  tribunal  in  question. 

But  the  other  tribunal,  before  which  the 
evidence  in  question  had  thus  on  a preceding 
occasion  been  exhibited,  may  either  have  been 
a tribunal  acting  under  the  government  of  a 
foreign  state,  or  a tribunal  acting  under  the 
same  government : and,  in  the  latter  case,  a 
tribunal  of  a different  province,  or  a tribunal 
of  the  same  province ; and  in  either  case,  a 
tribunal  governing  itself  by  the  same  rules 
of  evidence,  or  a tribunal  governing  itself  by 
rules  of  evidence  in  any  respect  different. 

Between  these  two  last-mentioned  modi- 
fications of  makeshift  evidence — viz.  evi- 
dence inter  alios,  and  evidence  alio  in  foro  — 
there  exists  a very  wide  and  material  differ- 
ence. Of  evidence  inter  alios,  the  inferiority, 
as  compared  with  the  opposite  case,  that  of 
evidence  inter  eosdem,  is  produced  by  an  uni- 
versally operating  and  irremoveable  cause  — 
viz.  a deficiency,  more  or  less  considerable, 
in  respect  of  that  interest,  on  which  the  effi- 
ciency of  the  instituted  securities  for  trust- 
worthiness is  apt  to  be  in  so  considerable  a 
degree  dependent. 

On  the  other  hand,  in  the  case  of  evidence 
alio  in  foro,  the  inferiority,  real  or  supposed, 
depends  altogether  upon  the  accidental  dif- 
ference between  the  rules  of  evidence  actually 
observed  in  one  court,  and  those  actually  ob- 
served in  another  court.  Its  root  lies  in  the 
diversities  of  practice  that  prevail  as  between 
court  and  court,  in  matters  in  which,  if  it 
were  rational  in  all,  the  practice  would,  with 
very  slight  differences,  be  the  same  in  all.  It 
lies  in  the  wretchedly  imperfect  state  of  this 
branch  of  procedure  (not  to  speak  of  any 
other,)  in  every  nation  hitherto  existing  upon 
earth. ^ 

The  course  proper  to  be  taken,  in  res[)ect 
to  adscititious  evidence,  will  be  found  to  vary 

• Here  ends  all  tliat.Mr.  Uentbam  had  wntten 
on  the  subject  of  adscititious  evidence,  'j'itli  the 
exception  of  some.loose'mtmoranda.  What  fol- 
lows was  chiefly  made  up  from  tlicse  memoranda 
by  the  Editor. 
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according  as  the  document  in  question  is  a 
previous  decision,  or  the  whole  or  some  part 
of  the  minutes  of  the  evidence  delivered  in  a 
previous  cause.  . . 

In  respect  of  the  propriety  of  admission, 
both  these  species  of  adscititioiis  evidence 
stand  nearly  on  the  same  ground.  Neither  of 
them  ought  to  be  admitted,  when  better  evi- 
dence from  the  same  source  is,  without  pre- 
ponderant inconvenience,  to  be  had ; neither 
of  them  ought  to  be  rejected,  when  it  is  not. 

There  is  not,  probably,  that  system  of 
judicial  procedure  in  existence  (how  bad 
soever  the  mode  of  taking  evidence  that  it 
employs,)  which  docs  not  afford  a greater 
probability  of  right  decision  than  of  wrong; 
and  in  general  the  presumption  of  right  deci- 
sion is  a very  strong  one.  True  it  is,  that  no 
decision  of  a court  of  justice,  certifying  the 
existence  of  a fact,  affords  ground  for  be- 
lieving it,  any  further  than  as  such  deci.sion 
renders  probable  the  existence,  at  the  time 
when  it  was  pronounced,  oi  evidence  sufficient 
to  support  it : and  if  the  original  evidence, 
on  which  the  decision  in  the  former  cause  was 
grounded,  were  forthcoming  in  the  present, 
that  evidence  would  be  preferable,  as  a foun- 
dation for  decision,  to  the  mere  opinion  for- 
merly pronounced  on  the  ground  of  that  same 
evidence  by  a judge.  But  it  scarcely  ever 
happens  that  evidence  which  has  once  been 
presented,  admits  of  being  again  presented 
in  as  perfect  a form  as  before.  All  that  im- 
portant species  of  evidence  which  is  con- 
stituted by  the  deportment  of  the  witness  in 
the  presence  of  the  judge,  is,  in  most  cases, 
irrecoverably  lost ; such  evidence  as  can  be 
obtained  now,  might  not  be  sufficient  to  war- 
rant the  former  decision,  and  yet  the  decision, 
when  pronounced,  may  have  been  perfectly 
borne  out  by  the  evidence  on  that  occasion 
adduced.  On  the  other  hand,  it  is  true  that, 
in  very  many  cases,  by  recurring  to  the  ori- 
ginal sources,  sufficient  evidence  of  the  fact 
might  even  now  be  obtained,  not,  however, 
without  more  or  less  of  delay,  vexation,  and 
expense  : for  the  avoidance  of  which,  it  is  of- 
ten proper  that  the  previous  decision,  though 
an  inferior  kind  of  evidence,  should  be  re- 
, Ceiyed  as  a substitute,  in  the  place  of  a su- 
■'perior  kind. 

As  to  the  minutes  of  the  evidence  deli- 
^ vered  in  the  former  cause,  it  is  sufficiently 
manifest  that  they  ought  not  to  be  admitted, 
if  recurrence  to  the  original  sources  of  evi- 
dence be  practicable,  without  preponderant 
inconvenience, — if  the  witnesses  in  the  former 
cause  be  capable  of  being  examined,  or  such 
written  or  real  evidence  as  it  may  have  af- 
forded be  capable  of  being  exhibited,  in  the 
present : unless  when  there  may  be  a use  in 
comparing  two  testimonies  delivered  by  the 
same  wdtness  on  two  different  occasions.  But 
if  (no  matter  from  what  cause)  recurrence 
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to  the  original  sources  be  either  physically 
or  prudentially  impracticable,  the  minutes'  of 
the  former  evidence  should  be  admitted,  and 
taken  for  what  they  are  worth.  If  the  evi- 
dence in  question  be  oral  testimony,  being 
generally  upon  oath,  subject  to  punishment 
in  case  of  intentional  falsehood,  and  to  coun- 
ter-interrogation, it  is  at  any  rate  better  than 
hearsay  evidence,  which,  at  its  origin,  had 
none  of  these  securities : if  it  be  real  evidence, 
the  official  minutes  of  it  are  the  very  best 
kind  of  reported  real  evidence;  — of  which 
hereafter. 

A question  of  greater  nicety  is,  whether 
in  any,  and,  if  in  any,  in  what  cases,  adsciti- 
tious  evidence  shall  be  taken  for  conclusive  ? 

In  the  case  of  minutes  of  evidence,  the 
short  answer  is,  never.  The  testimony  of  a 
witness,  or  of  any  number  of  witnesses,  even 
if  delivered  in  the  cause  in  hand,  and  under 
all  the  securities  which  can  be  taken  in  the 
cause  in  hand  for  its  correctness  and  com- 
pleteness, ought  not  to  be,  nor,  under  any 
existing  system  of  law  that  I know  of,  would 
be,  taken  for  conclusive  : much  less  a mere 
note  of  the  testimony  which  they  delivered 
on  a former  occasion,  subject  perhaps,  indeed, 
to  the  same  set  of  securities,  but  perhaps  to 
a set  in  any  degree  inferior  to  those  which 
there  may,  in  the  cause  in  hand,  be  the  means 
of  subjecting  them  to. 

The  case  of  a decision  is  more  complicated. 
For  the  purpose  of  a prior  cause,  a decision 
has  been  given  which  supposes  proof  made 
of  a certain  fact ; and  the  question  is,  whe- 
ther, on  the  ground  of  such  decision,  such 
fact  shall  be  taken  for  true  — shall  be  con- 
sidered as  being  sufficiently  and  conclusively 
proved  — for  the  purpose  of  the  decision  to 
be  given  in  a posterior  cause  ? 

It  must  of  course  be  assumed,  that  the 
prior  decision  necessarily  supposes  evidence 
of  the  fact  in  question  to  have  been  present- 
ed to  the  judge,  sufficient  to  create  in  his 
mind  a persuasion  of  its  existence  : for  there 
would  be  manifest  impropriety  in  making 
the  decision  conclusive  evidence  of  any  fact 
not  absolutely  necessary  to  its  legality ; with 
whatever  degree  of  probability  the  existence 
of  such  fact  might  bo  inferred  from  it. 

1.  Let  the  parties  be  the  same;  and  the 
tribunal  either  the  same  tribunal,  or  one  in 
which  the  same  or  equally  efficient  securities 
are  taken  for  rectitude  of  decision.  In  this 
case,  unless  where  a new  trial  of  the  former 
cause  Avould  be  proper,  the  decision  in  the 
former  cause  ought  to  be  taken  as  conclusive 
evidence  (for  the  purpose  of  the  posterior 
cause)  of  every  fact,  proof  of  which  it  neces- 
sarily implies.  A lawyer  would  say.  Quia 
interest  reipublicce  ut  sit  fnis  litimn.  Not 
choosing  to  content  myself  with  vague  and 
oracular  generalities,  which  are  as  susceptible 
of  being  employed  in  defence  of  bad  arrange- 
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ments  of  procedure  as  of  good  ones,  I place  cislon,  therefore,  although  conclusive  against 
the  propriety  of  the  rule  upon  the  following  the  parties  to  the  former  cause,  and  all  who 
more  definite  ground : that,  as  every  person  claim  under  them,  ought  not  to  be  conclusive 
who  would  have  an  opportunity  of  applying  against  a third  party.  If  it  were,  an  oppor- 
the  security  of  counter-interrogation  in  the  tunity  would  be  given  for  a particular  modi- 
second  cause,  has  had  such  an  opportunity  in  fication  of  the  characteristic  fraud : a feigned 
the  first, — and  as  the  rules  of  evidence  which  suit  instituted  by  one  conspirator  against  an- 
were  observed  in  the  former  trial,  were,  by  other,  and  judgment  suffered  by  the  latter  to 
supposition,  as  well  calculated  for  the  extrac-  go  against  him,  with  the  view  of  establishing 
tibn  of  the  truth,  as  those  which  would  be  a false  fact,  to  be  afterwards  made  use  of  in 
to  be  acted  upon  in  the  present, — the  judge  a suit  against  some  other  person, 
on  the  second  occasion  would  have  no  ad-  The  above  observations  constitute  what 
vantage,  in  seeking  after  the  truth,  over  the  foundation  there  is  for  the  rule  of  English 
judge  on  the  first,  to  counterbalance  the  dis-  law,  that  res  inter  alios  acta  is  not  evidence: 
advantage  necessarily  consequent  upon  lapse  — of  which  hereafter.  Note,  ea  passant,  the 
of  time  : and  the  decision  of  the  first  judge  character  of  jurisprudential  logic  : a decision 
(though  strictly  speaking  it  be  only  evidence  inter  alios  is  not  conclusive  evidence,  there- 
of evidence)  is  more  likely  to  be  correct,  than  fore  not  admissible. 

that  which  the  second  judge  might  pronounce  3.  Lastly,  suppose  the  tribunals  different, 
on  the  occasion  of  the  posterior  cause.  and  governed  by  different  rules  : and  let  the 

* The  case  is  different  if  fresh  evidence  hap-  rules  of  the  tribunal  which  tried  the  first 
pen  to  have  been  brought  to  light  subse-  cause  be  less  calculated  to  insure  rectitude 
quently  to  the  first  trial,  or  if  there  be  any  of  decision  than  those  of  the  tribunal  which 
reason  for  suspecting  error  or  mala  fides  on  tries  the  second.  In  this  case,  with  or  with- 
the  part  of  the  first  judge.  But,  in  either  of  out  the  deficiency  in  point  of  security  arising 
these  cases,  a new  trial  of  the  former  cause  from  the  difference  of  the  parties,  there  is  at 
would  be  proper.  If  the  fact  be  sufficiently  any  rate  the  deficiency  which  arises  from  the 
established  for  the  purpose  of  the  first  cause,  imperfection  of  the  rules  : the  impropriety, 
it  is  sufficiently  established  for  the  purpose  therefore,  of  making  the  decision  conclusive, 
of  any  subsequent  cause  between  the  same  is  manifest.  Its  probative  force  will  evidently 
parties.  It  is  only  when  there  appears  rea-  vary,  in  proportion  to  the  imperfection  of  the 
son  to  think  that  it  was  improperly  considered  rules  which  govern  the  practice  of  the  court 
as  established  in  the  first  cause,  that  there  by  which  it  was  pronounced ; always  consi- 
can  be  any  use  in  going  through  the  trouble  dered  with  reference  to  the  main  end  — rec- 
of  establishing  it  again  in  the  second.  titude  of  decision. 

The  above  remarks  apply  also  to  the  case  The  probative  force  will  be  greater,  cceteris 
in  which  the  parties  to  the  second  cause  are  paribus,  w'hen  the  court  from  which  the  evi- 
not  the  actual  parties  to  the  first,  but  persons  dence  is  borrowed  is  in  the  same,  than  when 
who  claim  in  their  right  — their  executors,  it  is  in  a different,  country;  on  account  of 
for  example,  or  heirs-at-law  ; or  even  persons  the  greater  difficulty,  in  the  latter  case,  of 
claiming  under  the  same  deed,  or,  in  any  obtaining  proof  of  the  existence  of  the  cha- 
other  way,  upon  the  same  title  ; all  those,  racteristic  fraud.  But  this  presumption  is 
in  short,  who  in  English  law  language  are  much  less  strong  than  that  which  ai  ises  from 
quaintly  called  privies  in  blood,  in  estate,  and  a difference  in  the  mode  of  extraction, 
in  law:  for  though  these  have  not  had  an  We  shall  see  hereafter  to  how  great  an 
opportunity  of  cross-examining  the  w'itnesses  extent  nearly  all  the  above  rules  are  violated  ' 

in  the  former  cause,  other  persons  represent-  in  English  law.  . 

ing  the  same  interest  have.  /■  .'  /•  ' ' . 

2.  Suppose  the  parties  different,  that  is,  • ,j  -'■r..-. 

with  different  interests,  and  the  same  reasons 
do  not  apply.  The  deficiency  in  respect  of 
securities  for  trustworthiness,  which  consti- 
tutes the  inferiority  of  adseititious  evidence, 
may  now  have  place  to  an  indefinite  extent, 
and  is  always  likely  to  have  place  to  some 
extent.  It  will  very  often  happen  that  there 
was  some  part  of  the  facts,  known  to  the 
witnesses  in  the  former  cause,  which  would 
have  made  in  favour  of  one  or  other  party  to 
the  present  cause ; but  which  did  not  come 
to  light,  because,  there  being  no  one  among 
the  parties  to  the  former  cause  in  whose  fa- 
vour it  would  have  made,  it  found  no  one  to 
draw  it  out  bv  interrogation.  The  former  de- 
Vo  l.  VII 
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OF  UNOniGINAL  EVIDENCE  IN  GEN'^TfeXt. 

The  quality  of  unoriginality  seems 
cable  to  an  article  of  evidence  in  either^df^ 
two  cases  : 1.  Where  it  is  so  with  relation  to 
persons,  — to  persons  considered  as  sources 
of  the  evidence  ; 2.  When  it  is  so  in  respect 
of  signs. 

It  is  so  as  to  persons,  wherever  the  per- 
ceptions stated  by  the  person  whose  evidence 
is  rendered  present  to  the  senses  of  the  judge, 
are  stated  by  him  as  being  not  his  own  per- 
ceptions or  opinions,  but  perceptions  or  opi- 
nions communicated  to  hini  by  some  other 
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person,  as  and  for  the  perceptions  of  that 
other.  Had  the  perceptions  or  opinions  been 
stated  by  him  as  his  own,  they  might  have 
been  termed  original : not  being  stated  by 
him  as  his  own,  they  cannot  with  propriety 
be  termed  original  — they  are  termed  not  ori- 
ginal, but  unoriginal.  In  himself,  if  he  says 
truly,  they  did  not  originate ; but  in  the  other 
person  so  spoken  of. 

The  evidence  is  unoriginal  in  respect  of 
signs,  when  the  signs  (i.  e.  the  collection  of 
visible  and  permanent  signs,  viz.  written  cha- 
racters) presented  to  the  senses  of  the  judge, 
are  not  the  same  collection  of  signs  by  which 
the  discourse  in  question  stood  expressed, 
when  consigned  to  writing  for  the  first  time; 
not  these,  but  some  others:  which,  — having 
been  transcribed  from  those,  in  the  design  of 
rendering  (so  far  as  both  go)  the  signification 
of  the  copy  thus  made  exactly  the  same  as 
that  of  the  original,  — may  accordingly  be 
termed  transcriptitious. 

The  evidence  orally  delivered,  and  of  the 
nature  of  what  is  called  hearsay  evidence;  — 
the  evidence  delivered  in  writing,  and  of  the 
nature  of  a transcript : — in  both  these  cases, 
it  may  alike  be  termed  unoriginal. 

In  both  instances  it  is  understood  at  once, 
that,  in  point  of  probative  force,  the  unori- 
ginal evidence  will  be  in  a greater  or  less  de- 
gree inferior  to  the  original.  But,  in  the  two 
cases,  the  defalcation  made  by  the  circum- 
stance of  non-originality  from  the  probative 
force  of  the  evidence,  will  immediately  be 
seen  to  be,  generally  speaking,  widely  dif- 
ferent. 

■ Such  as  our  conceptions  are,  such  ever 
must  language  be.  In  vain,  on  any  subject, 
will  that  man  seek  to  add  anything  material 
either  to  the  correctness  or  to  the  amplitude 
of  the  current  stock  of  conceptions,  who  fears 
the  reproach  of  the  endeavour  to  make  ad- 
ditions to  the  language,  A subject  must  have 
a name,  before  anything  can  be  predicated  of 
it:  and  of  the  subject,  be  it  what  it  may,  till 
something  is  predicated,  nothing  will  be  un- 
derstood. 

Among  non -lawyers,  as  well  as  among 
lawyers,  the  word  hearsay  is  already  in  use. 
Among  lawyers,  the  word  original,  and  the 
word  copy,  are  in  use.  With  so  slender  a 
stock  of  the  instruments  of  discourse,  has 
the  business  of  argumentation  and  thence  the 
business  of  judicial  decision,  been  hitherto 
carried  on  in  this  part  of  the  field  of  law. 

Even  of  so  slender  a stock — a stock  com- 
prised of  three  words,  and  no  more — there 
exists  one  which  is  not  fit  for  use.  By  reason 
of  its  ambiguity,  the  w'ord  copy  is  not  fit  for 
use.  Does  it  mean  transcript,  in  contradis- 
tinction to  the  original  script?  or  does  it 
mean  exemplar  ? as  in  the  case  when,  in  a 
mass  of  letter-press,  all  may  be  equally  ori- 
ginals, or  all  equally  transcripts. 
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Such  as  yet  is  the  supply  : here  follows  a 
part  at  least  of  the  demand. 

In  the  case  of  want  of  originality  (it  has 
already  been  observed)  the  seat  of  the  defect 
may  be  in  the  person  by  whom  the  evidence 
is  delivered,  or  (in  the  case  when  at  the  time 
of  delivery  it  wears  the  form  of  writing)  in 
the  collection  of  signs  of  which  the  writing 
is  composed. 

When  the  seat  of  the  defect  is  in  the  per- 
son — when,  upon  his  own  showing,  the  de- 
posing witness  is  a different  person  from  him 
by  whom  the  matters  of  fact  in  question  were 
observed,  — in  this  case  there  are,  at  least, 
two  persons,  upon  whose  trustworth^ess  the 
probative  force  of  the  testimony  depends  — 
two  persons  so  connected,  that,  by  the  re- 
duplication, the  probative  force,  far  from  be- 
ing increased,  is  lessened. 

Of  the  deposing  witness  the  existence  is, 
by  the  supposition,  certain : of  the  alleged 
percipient  witness — of  any  percipient  wit- 
ness, the  existence  is  necessarily  and  con- 
stantly a matter  of  doubt.  On  this  account 
it  is,  that,  without  some  such  prefix  as  the 
word  supposed,  he  ought  never  to  be  men- 
tioned. 

Instead  of  supposed  percipient  witness,  the 
occasion  may  sometimes  require  us  to  say, 
the  supposed  extrajudicially  stating  or  nar- 
rating witness : for  neither  are  the  terms 
synonymous,  nor  the  persons  in  every  case 
the  same. 

In  the  character  of  a percipient  witness,  a 
man  will  not,  generally  speaking,  have  made 
himself  known  to  the  deposing  witness,  un- 
less by  having  made  himself  an  extrajudicially 
narrating,  reporting,  or  stating  witness.  But, 
in  the  character  of  an  extrajudicially  narra- 
ting, reporting,  or  stating  witness,  a man  may 
easily  have  certified  himself  to  the  deposing 
witness,  without  having  been  a percipient  or 
observant  witness. 

Notions  other  than  such  as  can,  strictly 
speaking,  be  termed  perceptions,  may  more- 
over be  not  altogether  without  their  use'  in 
evidence : and,  useful  or  useless,  they  may 
serve  to  constitute  the  matter  of  which  evi- 
dence is  composed. 

Of  the  persons  through  whose  mouths  the 
supposed  statement  of  the  supposed  perci- 
pient or  originally  extrajudicially  narrating 
witness  may,  from  one  to  the  other,  have 
passed,  or  be  supposed  to  have  passed,  the 
number  may,  to  any  amount,  be  great.  Un- 
der French  judicature,  in  the  famous  case  of 
Galas,  between  the  supposed  precipient  and 
the  deposing  witness  there  were  no  fewer 
than  five. 

So  many  of  these  supposed  successive  nar- 
rators (including  the  deposing  witness,)  so 
many  media  through  which  the  supposed 
perception  has  been  transmitted,  in  its  way 
to  the  ear  or  the  eye  of  the  judge ; so  many 
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media;  of  which  one  alone  is  judicial,  the 
others  extrajudicial. 

By  every  .extrajudicial  medium,  the  evi- 
dence is  removed  — removed  by  one  remove  — 
from  that  degree  of  proximity  which  it  were 
desirable  it  should  possess,  and  which  in  the 
case  of  ordinary  evidence  it  does  possess,  with 
reference  to  the  eye  or  the  ear  of  the  judge. 

Equal  to  the  number  of  media,  as  above, 
may  be  said  to  be  the  number  of  degrees : 
equal  to  the  number  of  media  and  degrees 
minus  one,  may  be  said  to  be  the  number  of 
removes. 

Media,  degrees,  removes : with  equal  pro- 
priety, and  in  the  same  sense,  though  with 
very  different  effect,  and  with  much  less  force, 
does  this  nomenclature  apply  to  the  case  of 
transcript ilious  evidence. 

And  thus  it  is,  that,  in  either  case,  con- 
stitutive of  so  many  modifications  or  species 
of  unoriginal  evidence,  we  have  unimedial, 
bimedial,  trimedial,  and  so  forth : in  a word, 
multimedial  evidence. 

-The  two  sources  or  causes  of  inferiority, 
the  two  modes  of  unoriginality,  may  be  com- 
bined in  the  same  lot  or  article  of  evidence. 

Thus,  for  species  or  modifications  of  mul- 
timedial evidence,  we  have  simple  (composed 
either  of  multi-personal  alone,  consisting  of 
person  supposed  to  have  spoken  after  person, 
or  of  transcriptural  alone)  and  complex,  com- 
posed of  both  those  modes  of  unoriginality 
put  together. 

Not  of  personal  evidence  alone,  but  of  real 
also,  may  originality  and  unoriginaUty  be  both 
predicated. 

Real  evidence  is  original — is  originally  de- 
livered— when  the  thing  which  is  the  source 
of  it  is  itself  presented  to  the  senses  of  the 
judge : unoriginal,  when  all  the  conception 
he  can  entertain  concerning  it  is  that  which 
is  conveyed  to  his  mind  through  the  medium 
of  the  testimony  of  a witness — commonly  a 
deposing  witness. 

The  shape  in  which  the  testimony  of  the 
deposing  witness  is  conveyed  to  the  senses 
of  the  judge,  may  be  either  the  oral  or  the 
written  shape.  Hence  it  is  that,  when  there 
has  been  no  transcription,  scriptitious  may- 
stand  exactly  upon  a footing  with  hearsay,  as 
well  as  with  original  evidence. 

When  the  testimony,  being  unoriginal,  is 
composed  of  that  of  two  persons,  one  as  it 
were  behind  the  other, — the  form  in  which 
the  respective  testimonies  have  been  deli- 
vered, viz.  oral  or  scriptitious,  is  a circum- 
stance by  which  differences,  which  require  to 
be  noted,  may  be  produced  in  the  probative 
force  of  the  compound  testimony. 

In  the  case  where  the  supposed  original 
evidence  is  of  the  rca/ kind;  in  that  case,  the 
speoies  of  inferiority  which,  in  the  case  of 
personal  evidence,  requires  two  persons,  two 
witnesses,  to  the  production  of  it,  is  produced 


by  the  testimony  of  a single  witness,  inter- 
posed between  the  thing  which  is  the  source 
of  the  evidence  and  the  senses  of  the  judge. 

After  these  explanations,  the  following 
modifications  of  unoriginal  evidence  may,  it 
is  supposed,  be  rendered  sufficiently  intelli- 
gible by  the  denominations  here  employed  for 
giving  expression  to  them. 

1.  Supposed  oral  through  oral:  supposed 
orally  delivered  evidence  of  a supposed  ex- 
tra) udicially  narrating  witness,  judicially  de- 
livered vivd  voce  by  the  judicially  deposing 
witness. 

This  is  the  only  species  of  unoriginal  evi- 
dence which  the  term  hearsay  evidence  is, 
strictly  speaking,  competent  to  the  expres- 
sion of. 

2.  Supposed  oral  through  scriptitious. 

3.  Supposed  scriptitious  through  oral. 

4.  Supposed  scriptitious  through  scripti- 
tious: in  other  words,  transcriptitious  evi- 
dence. 

In  all  four  cases,  the  supposed  original  tes- 
timony must,  in  whichever  shape  delivered, 
be  supposed  to  have  been  extrajudicially  de- 
livered. 

In  all  these  four  cases,  an  interval  of  con- 
siderable length  must,  moreover,  be  supposed 
to  have  intervened  between  the  supposed 
extrajudicial  statement  and  the  judicial  one. 
Suppose  no  such  interval,  and  the  evidence 
stands,  to  every  practical  effect,  undistin- 
guishable  from  original  evidence. 

1.  Thus,  in  the  case  of  supposed  oral 
through  oral.  A percipient  witness,  being  in 
or  near  the  judicatory,  delivers  his  testimony 
in  a low  tone : and  this  evidence,  not  being 
sufficiently  audible,  is,  by  some  other  person 
(suppose  an  officer  of  the  court,)  repeated  in 
a more  audible  tone,  for  the  convenience  of 
the  judge. 

2.  So  again  in  the  case  of  supposed  oral 
through  scriptitious.  This  would  be  the  com- 
mon case  of  note-taking.  Deposition  of  a 
percipient  witness,  extracted  viva  voce  before 
a judicatory ; notes  or  minutes  thereof  taken 
by  a clerk,  and  the  minutes  delivered  in  to  an- 
other. In  this  case,  the  word  supposed  would 
(it  is  evident)  be  regarded  as  superfluous  or 
ill-placed.  The  note-taker,  unless  specially 
interrogated,  would  not  be  considered  in  the 
character  of  a distinct  deposing  witness. 

3.  So  again  in  the  case  of  supposed  scrip- 
titious through  oral.  This  would  be  no  more 
than  the  common  case  of  written  evidence 
read  in  court : for  example,  an  affidavit.  Here, 
too,  the  use  for  the  adjunct  supposed  va- 
nishes. 

4.  Lastly,  in  the  case  of  supposed  scrip- 
titious through  scriptitious.  The  witness 
having  read  to  himself  on  one  day  a document 
capable  of  being  adduced  in  evidence,  parts 
with  it  immediately  out  of  his  hands.  On 
the  ne.xt  day,  from  memory,  he,  in  a judicial 
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form,  interrogated  or  not,  writes  an  account 
of  what,  according  to  him,  are  the  contents. 
This  is  supposed  scriptitious  through  scripti- 
tious ; and  he,  the  writer,  is  a witness.  But 
while  he  is  thus  writing  his  account  of  the 
contents,  suppose  the  paper  to  be  lying  before 
him.  This  is  no  longer  the  case  of  a report- 
ing witness,  simply  reporting  (if  extrajiidici- 
ally,)  or  deposing  (if  judicially,)  to  the  con- 
tents of  a statement  made  by  another  person, 
who  is  considered  in  the  character  of  a per- 
cipient and  extrajudicially  narrating  witness : 
it  is  the  case  of  a scribe  ; and  according  as  in 
his  script  words  the  same  as  those  employed 
in  the  original,  or  words  more  or  less  differ- 
ent, are  employed,  his  script  is  a transcript, 
an  extract,  or  an  abridgment. 

Thus  various  and  thus  faint  are  the  shades 
of  difference  by  which  one  modification  of 
unoriginal  evidence  is  distinguished  from  an- 
other. 

All  modifications  of  unoriginal  evidence 
that  are  of  the  nature  of,  or  bear  similitude 
to,  hearsay  evidence,  as  above,  have  this  in 
common,  — that  for  every  remove  (mendacity 
and  fraud  out  of  the  question)  they  afford  an 
additional  chance  of  incorrectness  and  incom- 
pleteness. 

But  besides  this, — supposing  admission  to 
be  secured  to  them,  and  known  to  be  so, — 
they  afford,  all  of  them,  invitation  to  one  and 
the  same  plan  of  fraud ; which  fraud  is  more- 
over equally  applicable  to  casually-written 
and  ex  parte  preappointed  evidence.  Secure, 
not  only  against  punishment,  but  against  ad- 
verse interrogation,  the  extrajudicial  narra- 
tor and  supposed  percipient  witness  delivers 
his  statement  viva  voce,  or  in  writing,  as  the 
case  may  be ; that  statement  being  tinctured 
with  mendacity,  in  the  shape  that  seems  best 
adapted  to  the  sinister  purpose,  whatever  that 
may  be.  The  extrajudicially  narrating  witness 
has  contrived,  for  the  purpose,  to  place  him- 
self (if  he  be  not  so  already)  out  of  the  reach 
of  punishment.  The  judicially  deposing  wit- 
ness, so  long  as  he  reports  nothing  but  what 
has,  to  his  knowledge,  been  expressed  by 
the  extrajudicially  narrating  witness,  is  not 
punishable ; since,  by  the  supposition,  he  says 
nothing  that  is  not  true. 

CHAPTER  IV. 

OF  SUPPOSED  ORAL  EVIDENCE  TRANSMITTED 
THROUGH  ORAL,  OR  HEARSAY  EVIDENCE. 

So  many  features  belong  in  common  to  extra- 
judicially written  and  to  hearsay  evidence, 
that  what  would  have  been  necessary  to  have 
been  said  on  the  subject  of  this  last-men- 
tioned species  of  evidence,  had  it  been  con- 
sidered before  the  other,  is,  by  what  has  been 
already  said  on  the  subject  of  the  other,  ren- 
dered unnecessary  to  be  said  here. 


lBook  VI. 

It  is  of  the  essence  of  hearsay  evidence  to 
present  to  the  notice  of  the  judge  two  dis- 
tinct persons  in  the  character  of  witnesses  ; 
a supposed  percipient  and  extrajudicially  nar- 
rating witness,  stating,  at  some  antecedent 
point  of  time,  in  the  hearing  of  any  person 
not  on  that  occasion  invested  with  the  autho- 
rity of  a judge,  some  matter  of  fact  as  having 
had  place  ; and  a deposing,  or  say  judicially 
narrating  witness,  who  hears  testimony,  not 
to  the  truth  of  that  matter  of  fact,  but  to  its 
having  actually  been  asserted,  on  the  extra- 
judicial occasion  in  question,  by  the  extraju- 
dicially stating  or  narrating  witness. 

So  distinct  are  the  two  characters,  and,  to 
the  purposes  of  truth  and  justice,  so  material 
to  be  distinguished,  that,  while  the  one  (viz. 
that  of  the  deposing  witness)  is  in  every  in- 
dividual instance  filled  by  a really  existent 
person,  — the  other  (viz.  that  of  the  perci- 
pient or  extrajudicially  stating  or  narrating 
withess)  may  happen  to  be  a character  alto- 
gether fictitious.  The  person,  it  may  happen, 
is  fictitious ; or,  though  the  person  be  at  the 
time  in  question  a person  really  existing,  the 
statement  or  narration,  and  alleged  percep- 
tions, attributed  to  that  really  existing  per- 
son, may  on  the  whole,  or  as  to  any  part,  be 
fictitious.* 

To  the  statement  or  narration  judicially 
delivered  by  the  deposing  witness,  and  to 
that  alone,  belongs  therefore,  in  propriety  of 
speech,  the  denomination  of  hearsay  evidence. 

* The  testimony  given  by  the  deposing  wit- 
ness may,  if  false,  be  false  in  toto^  or  false  pro 
parte. 

It  is  false  in  toio.,  if  so  it  were  that,  to  any 
such  effect  as  that  deposed  to,  no  such  extraju- 
dicial statement  was  made  by  any  person : the 
whole  being  purely  the  invention  of  such  de- 
posing witness. 

If,  as  to  any  part,  a statement  to  any  such  ef- 
fect as  that  deposed  to,  was,  at  the  time  and  place 
deposed  to,  made  by  any  person  in  the  character 
of  a percipient  witness,  though  not  the  very  per- 
son deposed  to  in  that  character, — even  in  this 
case  it  may  be  too  much  to  consider  the  testi- 
mony as  false  in  toto.  In  point  of  effect,  the 
difference  between  one  person  and  another,  in 
the  character  of  an  extrajudicially  narrating  wit- 
ness, may  be  altogether  immaterial,  or,  accord- 
ing to  the  character  and  situation  of  the  two 
persons,  may  be  material  to  any  the  highest  de- 
gree. _ 

Person  of  the  supposed  percipient  or  other 
supposed  extrajudicially  narrating  witness,— 
time  of  the  supposed  extrajudicial  narration  or 
statement, — place  in  which  it  was  made; — in 
respect  of  any  or  all  these  several  circumstances, 
the  deposition  may  be  determinate,  or  in  any  de- 
gree indeterminate;  more  or  less  indeterminate, 
not  only  in  respect  of  time  and  place,  but  even 
as  between  person  and  person : ex.  gr.  whether 
it  was  one  out  of  two  determinate  persons,  some 
one  out  of  three  or  more;  and  so  on  in  regard  to 
degrees  of  persuasion  as  to  the  question  which  of 
them  it  was  ; or  the  person  may  have  been  alto- 
gether unknown  and  indeterminate. 
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Supposed  extrajudicially  stating  or  nar- 
rating witnesses  may  have  stood  in  a series 
of  any  length,  one  behind  another.  The  causes 
of  untFUSt worthiness  applying  to  every  human 
being,  and,  to  every  being  of  which  nothing 
more  is  known  than  that  he  or  she  is  human, 
with  equal  force,  — it  is  evident  that,  the 
longer  the  line  of  these  supposed  witnesses, 
the  less  is  the  probative  force  of  their  sup- 
posed testimony. 

Of  the  case  which  exhibits  more  such  sup- 
posed extrajudicial  witnesses  than  one,  what 
little  requires  to  be  said,  will  be  said  in  an- 
other place  : * throughout  the  course  of  the 
present  chapter,  no  more  than  one  will  be 
supposed.  Of  whatever  is  said  under  this 
head,  it  will  be  easy  to  make  application  to 
the  whole  possible  series  of  those  other  cases. 

Supposing  (as  above)  one,  and  no  more 
than  one,  supposed  extrajudicially  stating  or 
narrating  witness,  — the  character  of  the  tes- 
timony will  be  found  to  admit  of  nine  varia- 
tions: the  supposed  testimony  of  the  supposed 
extrajudicial  witness,  under  each  of  three 
characters,  being  capable  of  being  deposed  to 
by  the  deposing  witness  under  each  of  the 
same  three  characters.  Thus, 

I.  By  an  extraneous  deposing  witness  may 
be  related  the  supposed  extrajudicially  deli- 
vered testimony  of  the  three  sorts  of  extra- 
judicial witnesses,  viz. 

1.  Another  extraneous  witness. 

2.  A party  on  that  side  of  the  cause  on 
which  the  hearsay  evidence  is  not  called  for. 

3.  A party  on  that  side  of  .the  cause  on 
which  the  hearsay  evidence  is  called  for. 

II.  By  a party  on  thaj  side  on  which  the 
hearsay  evidence  is  not  called  for,  may,  in 
like  manner,  be  related  the  supposed  extra- 
judically  delivered  testimony  of  the  same 
three  descriptions  of  persons,  viz. 

1.  An  extraneous  witness. 

2.  Another  party  on  that  side  of  the  cause 
on  which  the  testimony  of  the  hearsay  witness 
is  not  called  for. 

3.  A party  on  that  side  of  the  cause  on 
which  the  hearsay  evidence  is  called  for. 

HI.  Lastly,  by  a party  on  the  side  of  the 
cause  on  which  the  hearsay  evidence  is  called 
for,  may,  in  like  manner,  be  related  the  sup- 
posed extrajudicially  delivered  testimony  of 
the  same  three  descriptions  of  persons,  viz. 

1.  An  extraneous  witness. 

2.  A party  on  that  side  of  the  cause  on 
which  the  hearsay  evidence  is  not  called  for. 

3.  Another  party  on  that  side  of  the  cause 
on  which  the  hearsay  evidence  is  called  for. 

In  the  case  of  hearsay  evidence,  the  parti- 
cular description  of  the  characteristic  fraud 
above  mentioned  (the  fraud  applying  in  com- 
mon to  every  species  of  makeshift  evidence) 
is  as  follows.  Under  the  assurance  of  his 


not  being  subjectable  to  eventual  punishment 
or  to  counter-interrogation,  a man  utters  viva, 
voce, on  some  extrajudicial  occasion  and  place, 
a statement  or  narration,  of  the  incorrectness 
or  partial  incompleteness  of  which  he  himself 
is  conscious.! 

In  regard  to  admission,  and  the  terms  on 
which  it  shall  take  place,  the  rules  which 
have  been  seen  applying  to  extrajudicially 
written  evidence,  will  be  found  to  apply  to 
hearsay  evidence,  without  any  difference  con- 
siderable enough  to  render  it  worth  while  to 
exhibit  those  rules  in  the  case  of  hearsay  evi- 
dence, at  the  same  length  as  those  regarding 
extrajudicially  written  evidence. 

The  considerations  from  which,  in  the  cha- 
racter of  reasons,  these  rules  were  deduced, 
being  the  same,  so  of  course  will  be  the  rules. 

The  only  difference  which  there  is,  turns, 
so  far  as  concerns  admission,  upon  the  mag- 
nitude of  the  danger  (the  danger  from  ad- 
mission) under  the  two  species  of  makeshift 
evidence  : of  which  difference  the  delinea- 
tion will  constitute  the  matter  of  a following 
chapter. 

In  rule  the  sixth  and  last  may  be  seen  that 


A supposable  case  of  mendacity,  and  even 
of  fraud,  is  this: — Menclax,  in  support  of  a claim 
of  his  own,  comes  forward  in  the  character  of  a 
deposing  witness,  supporting  it  by  hearsay  evi- 
dence: which  hearsay  evidence  consists  in  de- 
posing  that  in  his  hearing  (on  an  extrajudicial 
occasion)  Umbra  spoke  of  herself  as  having,  at  a 
time  mentioned  by  her,  seen,  in  the  character  of 
a percipient  witness,  a certain  fact  which,  had  it 
really  happened,  it  would  have  fallen  in  her  way 
and  in  her  way  alone  to  have  so  witnessed ; as- 
sisted, for  instance,  in  the  character  of  a midwife, 
at  the  birth  of  Titius.  Here  we  have  an  article 
of  hearsay  evidence,  which,  though  by  the  sup- 
position false,  is  of  essential  use  to  its  fabrica- 
tor; rendering  to  the  plan  of  falsehood  a service 
which  perhaps  could  not  have  been  rendered  by 
any  evidence  of  the  nature  of  ordinary  original 
untransmitted  evidence.  But  this  is  not  among 
the  cases  that  come  within  the  description  of  the 
characteristic  fraud  as  above  described.  AYher- 
ever  the  characteristic  fraud,  employed  in  the 
shape  of  hearsay  evidence,  has  ])lace,  the  extra- 
judicial statement  (though  false)  is  really  uttered 
and  delivered.  The  case  here  supposed,  is  a case 
not  of  hearsay  evidence,  operating  by  means  of 
the  fraud  in  question,  there  not  having  been  in 
fact  any  extrajudical  statement  or  narration,  any 
extrajudicial  witness.  It  is  a case  of  false  ori- 

final  untransmitted  evidence,  pretending  to  be, 
ut  not  really  being,  hearsay  evidence. 

An  article  of  self-serving  evidence  to  any  such 
effect  as  the  above,  is,  obviously,  of  itseif  a sus- 
picious and  weak  article  of  evidence.  But  there 
is  nothing  to  hinder  it  from  being  true,  and,  at 
the  same  time,  supported  by  a body  of  truly  re- 
ported circumstantial  evidence. 

It  would  be  possible  to  exclude  evidence  thus 
constituted,  and  at  the  same  time  without  com- 
prehending in  the  exclusion  either  self-serving 
evidence  as  such,  or  hearsay  evidence  as  suc!i. 
It  would  be  possible  : but  there  seems  not  to  be 
any  adequate  reason  for  the  doing  it. 
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which  presents  itself  as  the  only  instance  in 
which  the  reasons  in  favour  of  the  admission 
recommended  by  it  seem  to  require,  in  the 
case  of  hearsay  evidence,  ulterior  delineation, 
over  and  above  such  as  correspond  with  those 
that  have  been  already  broui^ht  to  view  under 
the  head  of  extrajudicially  and  casually  writ- 
ten evidence. 

Insulated,  the  alleged  extrajudicial  state- 
ment or  narration  of  an  alleged  percipient 
witness  will  be  little  in  danger  of  obtaining 
credence  to  such  a degree  as,  if  false,  to  be 
productive  of  deception.  In  connexion  with 
other  evidence,  it  may  be  necessary  for  the 
explanation  and  completion  of  an  aggregate 
body  of  connected  evidence : as  in  the  case 
of  a chain  of  facts  following  each  other  in  a 
series,  and  composing  together  a body  of  cir- 
cumstantial evidence. 

Such  may,  in  some  degree,  be  the  use  of 
the  makeshift  document,  even  in  the  case  of 
extrajudicially  and  casually  written  evidence. 
But  more  particularly  it  may  be  observed,  in 
favour  of  the  proposed  admission  of  hearsay 
evidence,  that  if,  on  the  occasion  of  what 
passed  in  a conversation  between  two  inter- 
locutors, the  discourse  of  one  be  excluded, 
that  of  the  other  will  frequently  be  unintel- 
ligible : an  incident,  the  probable  frequency 
of  which  is  the  same,  whether  (relation  had 
to  that  one  of  the  interlocutors  whose  dis- 
course it  might  be  proposed  to  exclude)  the 
tendency  of  the  discourse  were  self-disserving, 
or  self-serving. 


CHAPTER  V. 

INSTRUCTIONS  CONCERNING  THE  PROBATIVE 
FORCE  OF  EXTRAJUDICIALLY  WRITTEN  AND 
HEARSAY  EVIDENCE.* 

That  which  ought  in  scarce  any  case  to  be 
done,  and  is  most  abundantly  done  (it  has  al- 
ready been  observed,)  is,  to  put  an  exclusion 


• As  a general  principle  of  English  law,  hear- 
say evidence  and  statements  in  writing  are  in- 
admissible  in  evidence.  There  are  various  ex- 
ceptions to  this  exclusionary  rule : for  example, 
the  testimony  given  on  oath  by  a deceased  wit- 
ness on  a former  trial  may  be  proved  by  a person 
who  heard  him  give  his  evidence.  It  has  been, 
however,  laid  down,  that  the  witness  must  not  be 
allowed  to  swear  to  the  effect  of  what  was  said, 
but  must  recollect  the  very  words.  R.  v.  Car- 
penter, 2 Show.  47 ; Ennis  v.  Donisthome, 
Cornw.^  Sum.  Ass.  1789,  MS. — Statements  made 
to  medical  men  in  answer  to  questions,  are  re- 
ceived in  evidence  Aveson  v.  Lord  Kinnaird, 
6 East,  195,  198 — Letters  written  by  the  payee 
of  a promissory-note,  to  the  maker,  at  the  time 
of  the  making  of  the  note,  are  admissible  in  evi- 
dence. Kent  V.  Lowen,  1 Campb.  177,  180 

Declarations  of  the  deceased,  in  cases  of  homi- 
cide, after  the  mortal  blow  has  been  given,  ate 
received  in  evidence.  1 East,  P.  C.  c.  5.  s.  124; 
Woodcock’s  case,  1 Leach,  602. Ed. 
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upon  evidence,  on  the  ground  of  danger  of 
deception.  That  which  ought  throughout  to 
be  done,  and  nowhere  has  been  done,  is — if 
legislation  be  the  work  of  reflection,  and  re- 
flection pointed  to  right  ends  — to  give  the 
benefit  of  it,  in  the  form  of  instructions,  to 
the  judge. 

To  bring  to  view  such  considerations  as, 
on  the  occasion  in  question,  present  them- 
selves as  capable  of  being,  in  that  character, 
assistant  to  the  judge,  if  not  in  the  way  of 
information,  in  the  way  of  reminiscence, — is 
the  object  of  the  present  section. 

I.  Supposing  admission  given  to  both,  and 
on  the  same  conditions, — hearsay  evidence 
is  less  likely  than  extrajudicially  written  evi- 
dence to  have  originated  in  the  characteristic 
fraud : and  (in  so  far  as  its  incorrectness  or 
incompleteness  is  regarded  as  not  to  be  ap- 
prehended otherwise  than  as  the  result  of 
such  plan  of  fraud)  is  less  untrustworthy  — 
may  with  propriety  be  considered  as  acting 
with  a greater  degree  of  probative  force. 

The  only  case  in  which,  from  either  species 
of  makeshift  and  thence  uninterrogable  evi- 
dence, any  advantage  would  be  to  be  hoped 
for,  is  that  of  a posthumous  advantage  — an 
advantage  not  looked  to  as  capable  of  ac- 
cruing during  the  lifetime  of  the  contriver,  to 
be  reaped  by  the  contriver  himself,  but,  after 
his  death,  to  his  family,  or  some  other  person 
whose  interests  are  dear  to  him.  For  as  to 
the  man  himself,  if  he  be  in  esse,  a reasonable 
condition  to  require  of  him  (wheresoever  he 
be,  at  home  or  abroad)  is,  that  he  submit  to 
counter -interrogation;  which  if  he  do,  his 
doing  so  makes,  in  Jioth  cases,  an  end  of  the 
makeshift  evidence. 

In  this  case,  to  make  a species  of  evidence 
which  shall  be  exempt  from  counter-interro- 
gation as  well  as  eventual  punishment,  he 
has  his  choice  between  casually  written  evi- 
dence and  hearsay  evidence. 

Suppose  him  to  choose  casually  written 
evidence.  This  (it  being  by  the  supposition 
admissible)  is  that  one  of  the  two  that  will 
afford  him  the  best  chance. 

If  he  writes  it  himself,  in  the  name  of  an- 
other person  not  privy,  this  will  be  an  act  of 
forgery ; a punishable  oflfence,  committed,  in 
the  first  instance,  in  prospect  of  a benefit 
expected  to  accrue  to  others,  and  at  a time 
when  he  will  not  be  able  to  enjoy  it. 

If  for  the  writing  it  he  engages  an  assist- 
ant, who  is  privy  to  the  fraud,  and  who  writes 
it  in  his  own  character,  — here,  indeed,  is  no 
forgery,  but  here  is  a fraud  with  an  accom- 
plice, in  whose  power  the  contriver  puts  him- 
self. 

If  he  writes  it  himself  in  his  own  person, 
— here  is  no  forgery,  nor  is  there  any  person 
in  ivfaose  power  he  puts  himself.  This,  sup- 
posing both  species  of  makeshift  evidence  re- 
ceivable (viz.  casually  written  and  hearsay,) 
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is,  in  both  points  of  view  (probability  of  sue- 
cess,  and  security  against  punishment,)  the 
inost^  eligible. 

Thus  stands  the  plan  of  fabrication  by 
means  of  makeshift  evidence,  on  the  suppo- 
sition that  casually  written  evidence  is  to  be 
the  instrument  employed  in  it. 

In  this  way,  a man  may  use  his  endeavours 
to  render  an  undue  service  to  persons  dear  to 
him,  even  without  subjecting  the  evidence  to 
the  discreditive  observation  of  its  being  self- 
serving  evidence.  If  it  be  a case  in  which  their 
title  cannot  be  derived  but  through  himself, 
they  taking  in  quality  of  his  representatives, 
no:  but  the  right  which  he  thus  fraudulently 
conveys  may  be  drawn  by  him  from  another 
source.  A father,  for  example,  may,  by  a 
fraud  thus  shaped,  convey  to  his  son  an  es- 
tate derived,  not  from  the  father’s  side,  but 
from  the  mother’s. 

Suppose  revenge,  or  gratification  of  cause- 
less enmity,  the  posthumous  benefit  — the 
sole  benefit — in  view.  Here  the  testimony 
stands  not  exposed  to  any  such  discreditive 
observation  as  the  above. 

In  this  may  be  seen  by  far  the  most  pro- 
mising, in  other  words  the  most  deceptitious, 
shape,  which  the  characteristic  fraud  can  as- 
sume. If  in  this  it  be  not  too  deceptitious  to 
be  admitted,  in  no  other  can  it  be. 

Hearsay  evidence  renders  an  assistant  ne- 
cesary.  The  contriver  of  the  fraud  utters  the 
statement  or  narration  in  the  hearing  of  the 
assistant : so  long  as  the  contriver  lives,  the 
assistant  is  silent ; for  such  silence  is  what 
(as  above)  the  nature  of  the  fraud  requires  : 
the  contriver  dead,  then,  for  the  purpose  of 
giving  effect  to  the  benefit  which  (though  to 
him  a posthumous  one)  the  contriver  had  in 
view,  comes  the  assistant  forward  with  his 
hearsay  evidence. 

The  inferiority  of  this  species  of  makeshift 
evidence,  in  comparison  with  the  other,  may 
be  seen  in  more  points  of  view  than  one.  If 
the  assistant  dies  before  the  contriver,  or 
(though  not  till  afterwards)  before  his  hear- 
say evidence  has  been  judicially  derived, — 
the  plan  is  defeated  : so  if  he  expatriates,  or 
forgets  his  lesson,  or  quarrels  with  the  con- 
triver, So  much  as  to  comparative  proba- 
bility of  success.  Meantime  the  contriver 
exposes  himself  to  loss  of  character,  and  (if 
the  law  has  done  its  duty)  to  punishment, 
through  the  infidelity  of  his  assistant. 

The  assistant,  it  is  true  (so  it  may  easily 
be  managed,)  need  not  be  privy  to  the  fraud : 
to  the  intended  assistant  the  false  story  is 
narrated  as  if  it  were  true.  In  this  way, 
danger  of  punishment  through  infidelity  is 
avoided  ; but  danger  of  ill  success,  by  reason 
of  death  and  expatriation,  remain  the  same ; 
danger  of  ill  success  through  quarrel,  not  much 
less.  But  the  danger  from  forgetfulness  is 
much  greater,  the  cause  of  remcnibrance  being 
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wanting.  Taking  a memorandum  might,  it  is 
true,  be  recommended  by  the  contriver  to  the 
intended  innocent  assistant,  or  a memorandum 
put  into  his  hand.  But  this  circumstance 
would  be  still  more  likely  to  be  remembered 
than  any  other ; and  in  the  mind  of  the  judge, 
if  not  in  that  of  the  innocent  assistant,  in  his 
character  of  deposing  witness,  it  would  cast 
a shade  of  suspicion  upon  the  scheme. 

The  number  of  innocent  persons  thus  taken 
for  intended  assistants,  might  be  multiplied 
to  any  amount ; but  by  no  such  multiplica- 
tion could  hearsay  evidence,  in  the  character 
of  an  instrument  of  this  fraud,  be  raised  to  an 
equality  with  a letter  or  memorandum  in  wri- 
ting, framed  with  a view  to  its  officiating  in 
the  character  of  an  article  of  extraj  udicially 
written  evidence. 

Of  the  authenticity  of  a script,  framed  for 
any  such  express  purpose,  proof  cannot,  in 
the  nature  of  the  case,  be  wanting.  Where 
adequate  cause  of  remembrance  is  wanting,  a 
story  told  is  liable  to  be  lost,  whatsoever  be 
the  number  of  the  hearers.  In  point  of 
probability  of  remembrance,  the  difference 
between  the  seeing  of  a fact,  and  hearing  a 
relation  of  it,  is  plainly  infinite. 

II.  Setting  aside,  in  both  instances,  the  cha- 
racteristic fraud,  and  purposed  mendacity,  to 
whatever  purpose  directed,  hearsay  evidence 
seems  in  general  more  likely  to  be  tainted, 
and  moreover  in  a higher  degree,  with  mate- 
rial incorrectness  and  incompleteness,  than 
extraj  udicially  written  evidence  is. 

Extraj  udicially  written  evidence  presents 
but  one  witness  in  whose  person  the  causes 
of  untriistworthiness,  intellectual  and  moral 
(sinister  action  of  interest  included,)  are  liable 
to  have  place.  It  requires,  indeed,  to  be 
authenticated  ; a distinct  purpose,  for  which 
evidence  is  necessary:  but,  in  general,  authen- 
tication is  a matter  little  exposed  to  doubt ; 
and,  moreover,  proveable  by  witnesses  in 
abundance,  none  of  whom  are  exposed  to  the 
action  of  any  of  the  causes  of  untrustwor- 
thiness. 

Hearsay  evidence  presents  always  two  wit- 
nesses, viz.  the  deposing  witness,  and  (unless 
when  the  deposition  is  a mere  fiction)  the 
supposed  extraj  udicially  stating  or  narrating 
witness : two  witnesses,  and  the  causes  of 
untrustwortbiness  repeatable  upon  each. 

In  case  of  mendacity  on  the  part  of  the  de- 
posing witness,  the  evidence  is  exposed  to  a 
cause  of  falsehood,  against  which  the  extra- 
j udicially  written  evidence  is  comparatively 
secure.  The  fact,  that,  by  such  or  such  a 
person,  such  or  such  words,  or  words  to  such 
or  such  an  effect,  were  spoken,  is  a fact  of 
the  evanescent  kind,  — not  of  a nature  to 
leave  behind  it,  in  any  case,  any  phy.sical 
traces,  capable  of  operating  (if  it  be  true)  in 
confirmation  of  it,  in  the  character  of  ciicuin- 
stantial  evidence. 
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Even  in  case  of  veracity  on  the  part  of  the 
deposing  witness,  the  evidence  is  exposed  to 
a cause  of  error  to  which  extrajudicially  writ- 
-ten  evidence  is  not  exposed.  In  the  case  of 
extrajudicially  written  evidence,  the  discourse 
being  in  written  or  other  permanent  charac- 
ters, the  tenor  of  it  is  fixed ; whereas,  in  the 
case  of  hearsay  evidence  (especially  if  the 
discourse  run  into  length,)  it  is  frequently 
impossible  for  the  deposing  witness  to  speak 
to  the  very  words ; and  then  comes  the  un- 
certainty whether,  of  the  words  really  spoken, 
the  purport  attributed  to  them  by  the  de- 
posing witness  be  a faithful  representation  — 
whether,  and  how  far,  the  interpretation  put 
upon  them  by  the  deposing  witness  is  cor- 
rect.* 

To  multiply  in  this  way  the  number  of 
hearers,  not  under  any  engagement  of  secrecy, 
will  be  to  multiply  the  number  of  persons  % 
whose  conversation  the  story  may  be  con- 
veyed to  some  who  will  know  it  to  be  a lie, 
viewing  at  the  same  time  in  the  person  of 
the  contriver  the  author  of  that  lie.  Thus, 
of  a story  which  can  be  of  no  use  to  his  pur- 
pose till  .after  his  death,  the  credit  will  have 
been  destroyed  in  his  lifetime. 

Upon  the  whole,  it  appears  that,  so  long 
as  the  supposed  extrajudicial  w'itness  is  not 
exempted  from  cross-examination,  mischief  in 
the  way  of  misdecision  would  often  ensue  from 
the  exclusion  either  of  casually  written  or  of 
hearsay  evidence,  and  no  adequate  danger  is 
to  be  apprehended  from  the  admission  of  it. 

If,  indeed,  the  extrajudicial  witness  were 
exempted  from  cross-examination,  and  his 
unsanctioned  and  unscrutinized  statement  (or, 
in  the  c.ase  of  hearsay  evidence,  his  supposed 
statement)  were  received  during  his  lifetime 
in  the  place  of  his  judicial  testimony,  much 
danger  of  misdecision  would  be  the  result ; — 
for,  in  this  case,  as  any  sort  of  man,  the  most 
untrustworthy,  might,  for  the  purpose  of 
any  suit  whatsoever,  without  any  the  small- 
est danger  to  himself,  make  evidence,  either 
for  his  own  purpose,  or  for  the  purpose  of 
any  one  who  suborned  him, — such  evidence, 
being  on  every  occasion  at  the  command  of 
any  person,  would,  in  point  of  trustworthi- 
ness, in  the  eye  of  reason,  be  worth  nothing. 


• In  this  particular,  however,  what  ought  not 
to  escape  observation,  is,  that  the  meaning  of 
words  spoken  on  an  extrajudicial  occasion,  in 
the  way  of  statement  or  narration,  concerning  a 
fact  to  which  it  may  happen  to  form  the  subject 
of  an  article^  of  evidence,  is  not  more  liable  to 
be  misconceived,  than  the  meaning  of  any  set 
of  words  to  which  it  happens  to  be  considered 
as  constituting  the  matter  of  an  offence ; words, 
for  instance,  in  respect  of  which  the  utterer  is 
charged  with  defamation ; or  words  by  means  of 
which  the  utterer  is  considered  as  having  insti- 
gated to,  or,  by  instruction,  assisted  any  other 
person  in,  the  commission  of  that  or  any  other 
offence  whatever. 


[Book  VI. 

If,  then,  on  this  consideration,  it  were  never 
to  receive  credence  in  any  case,  justice  would 
be  deprived  of  the  benefit  of  it  in  all  such 
cases  in  which,  had  it  been  adduced,  it  would 
have  been  true,  and  (as  such)  conducive  to 
the  ends  of  justice.  If,  on  the  other  hand, 
it  were  in  general  to  be  admitted,  and  receive 
credence,  it  would  be  but  too  apt  to  be  re- 
ceived in  cases  in  which  it  would  be  false 
and  deceptitious ; the  known  security  with 
which  it  might  be  manufactured  and  exhi- 
bited, would  occasion  its  being  manufactured 
in  a multitude  of  instances  without  stint. 
False  claims,  in  a number  altogether  unli- 
mited, would  be  set  up  on  the  mere  ground 
of  the  support  to  be  given  to  them  by  this 
evidence : and,  since  the  nature  of  the  evi- 
dence admits  scarce  any  means  or  chance  of 
distinguishing  false  from  true,  the  number 
might  be  so  great,  that,  in  every  instance  in 
which  credence  were  given  to  this  sort  of  evi- 
dence, deception  and  consequent  misdecision 
on  the  part  of  the  judge  would  be  a result 
more  probable  than  the  contrary. 

Here,  then,  would  be  a double  mischief: 
the  two  opposite  mischiefs  of  undue  credence 
and  undue  discredence,  running  on  at  the 
same  time.  Out  of  twenty  false  claims,  set 
up  on  the  ground  of  this  evidence,  suppose  it 
to  obtain  credence  in  one  only,  and  to  be  dis- 
credited in  the  nineteen  others.  The  amount 
of  the  injustice  thus  done  in  the  one  case  out 
of  twenty,  would  itself  be  an  enormous  evil: 
this  evil  would  be  the  result  of  undue  cre- 
dence. But  the  nineteen  instances  in  which 
it  were  discredited,  would  be  sufficient  to 
throw  a general,  and  to  a considerable  degree 
indiscriminating,  discredit  upon  this  species 
of  evidence : the  consequence  would  be,  its 
being  discredited  in  a number  of  instances  in 
which,  it  being  true,  the  discredit  thus  cast 
upon  it  would  be  productive  of  misdecision 
and  injustice. 

True  it  is,  that — on  the  supposition  that 
it  were  generally  known  to  be  admissible, 
when,  from  death  or  other  causes,  the  extra- 
judicial witnesses  were  no  longer  exposed  to 
cross-examination  — motives  for  the  fabrica- 
tion of  it,  in  the  hopes  of  its  serving  a man’s 
purpose  after  his  death,  would  not  be  alto- 
gether wanting.  But  as,  in  such  case,  the 
inducement  for  the  fabrication  of  it  would,  in 
comparison,  be  extremely  feeble : the  quan- 
tity of  it  fabricated,  if  any,  would  be  propor- 
tionably  inconsiderable.  The  instances,  if 
any,  in  Avhich  it  were  thus  fabricated,  and 
false,  would  scarcely  be  equal  in  number  to 
the  instances  in  which  it  would  be  true,  and 
conducive,  or  even  necessary,  to  the  fulfil- 
ment of  the  ends  of  justice.  But  in  the  in- 
stances in  which  it  were  false,  it  would  not 
follow  by  any  means,  that  because  admitted 
it  must  obtain  credence  and  be  regarded  as 
conclusive.  The  possibility  of  its  having  ori- 
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ginated  in  the  characteristic  fraud,  would  be 
an  obvious  objection  a species  of  psycho- 
logical circumstantial  evidence,  that  could 
never  fail  to  be  opposed  to  it:  and,  being 
by  the  supposition  false,  it  would  find  itself 
counter-evidenced  and  opposed  at  the  same 
time  by  as  many  true  facts  as  happened  to  be 
brought  forward  by  whatever  true  evidence 
the  cause  happened  to  afford.  Under  these 
circumstances,  there  seems  little  danger  of 
its  being  taken  for  more  in  each  given  case, 
than  in  that  same  case  it  were  really  worth  : 
no  more  in  the  case  of  this  transmitted  evi- 
dence, than  in  the  case  of  immediate  evi- 
dence. 

CHAPTER  VI. 

OF  SUPPOSED  WRITTEN  EVIDENCE,  TRAN3- 

-MITTED  THROUGH  ORAL;  OR  MEMORITER 
EVIDENCE.* 

The  supposed  written  evidence  may  either 
be  of  the  nature  of  casually  written  evidence, 
or  of  written  preappointed  evidence  (private 
or  public,  contractual  or  official.) 

Its  trustworthiness  will  accordingly  be  va- 
ried according  to  the  nature  of  its  supposed 
source : the  medium  through  which  it  is 
transmitted,  being  supposed  the  same  in  both 
cases. 

When  the  alleged  writing  (supposing  it 
oral)  is  of  the  nature  of  casually  written  evi- 
dence, the  report  thus  made  of  it  from  me- 
mory, it  is  evident  (be  the  reporter  who  he 
may,  be  he  in  all  respects  ever  so  trustwor- 
thy,) must  in  trustworthiness  be  inferior  to 
what  the  article  of  casually  written  evidence 
would  have  been,  had  it  itself,  and  without 
passing  through  any  such  medium,  been  pre- 
sented to  the  senses  of  the  judge. 

In  the  case  of  memoriter  evidence  of  this 
description,  the  characteristic  fraud  is  this:  — 
For  his  own  advantage,  or  for  the  advantage 
of  a person  dear  (privy  or  not  privy,)  Stellio, 
having  fabricated  or  altered  a script,  puts  it 
in  the  way  of  Memor,  and  then  withdraws  it 
again;  to  the  end  that  Memor,  having  in- 
formed himself  of  the  contents,  may,  on  be- 
ing judicially  examined,  report  them  in  the 
character  of  a memoriter  witness. 

_ • In  its  original  import,  the  term  memoriter 
is  not  more  properly  applicable  to  this  modifica- 
tion of  transmitted  evidence,  than  to  hearsay 
evidence : since  the  subject  of  recollection,  or  pre- 
tended recollection,  may  as  well  be  a supposed 
oral,  as  a supposed  written,  discourse. 

But,  in  the  language  of  classical  education, 
the  term  memoriter  is  already  in  use,  to  desig- 
nate the  sort  of  exercise  which  consists  in  getting 
by  heart,  committing  to  memory,  a portion  of  a 
book — a portion  of  a poem,  for  example. 

Even  in  the  age  of  or^nal  Latinity,  memori- 
ter habita  oratio,  says  Cicero  ( Academ.  Quest. 
iv.  9.,)  to  express  a speech  composed  and  got  by 
heart. 


In  respect  of  trustworthiness  (the  charac- 
teristic fraud  out  of  the  question,)  in  a gene- 
ral point  of  view,  this  species  of  transmitted 
evidence  may  be  apt  to  appear  scarce  distin- 
guishable from  the  more  ordinary  modifica- 
tion, supposed  oral  through  oral,  i.  e.  hearsay 
evidence.  In  the  supposed  source  of  informa- 
tion consists  the  only  difference:  the  medium, 
the  chief  source  of  deception,  is  the  same. 

On  a closer  examination,  it  will  present 
some  not  altogether  inconsiderable  differences, 
resulting  principally  from  the  nature  of  the 
script,  as  above  diversified. 

To  understand  the  relation,  and  measure 
the  difference,  a distinction  must  be  made 
between  the  danger  of  mendacity,  and  the 
danger  of  incorrectness. 

In  the  case  of  a supposed  script  amounting 
(if  genuine)  to  no  more  than  an  article  of 
casually  written  evidence,  much  of  course 
will  depend  upon  the  particular  nature  of  the 
script.  If  it  be  altogether  anomalous,  such 
as  a letter,  or  a loose  memorandum  made 
not  in  the  way  of  any  regular  business,  — the 
difference  in  this  respect  between  feigned 
memoriter  evidence,  and  feigned  hearsay  evi- 
dence, will  be  scarce  discernible.  If  it  be- 
long to  any  regular  class  of  scripts,  such  as 
the  shop-book  of  a shopkeeper,  or  any  book 
of  accounts  kept  in  regular  form,  though  by 
a person  not  embarked  in  any  profit-seeking 
occupation,  — the  sphere  of  mendacious  in- 
vention will  be  proportionably  confined.  To 
obtain  credit,  the  supposed  script,  according 
to  the  mendacious  account  given  of  it,  must 
wear  a certain  degree  of  conformity  to  scripts 
of  the  like  sort : it  must  be  so  far  consistent 
with  those  true  facts  which  the  nature  of  the 
case  cannot  but  afford,  as  not  to  be  exposed 
to  receive  contradiction,  on  the  ground  of 
improbability,  from  circumstantial  evidence. 

In  the  case  where  the  script  was,  or  (if  it 
had  been  really  existing)  would  have  been, 
an  article  of  preappointed  evidence — say  aii 
article  of  contractual  evidence  (a  deed  of 
conveyance)  — the  field  of  mendacious  inven- 
tion is  in  general  still  more  narrowly  limited  : 
though,  in  this  respect,  much  of  course  will 
depend  upon  the  nature  of  the  deed:  and  so 
in  the  case  of  official  evidence. 

In  the  case  of  an  article  of  contractual  evi- 
dence, a man’s  chance  for  succeeding  in  his 
plan  of  imposition  will  depend  not  only  on 
his  acquaintance  with  the  circumstances  of 
the  parties  or  supposed  parties,  but  on  bis 
acquaintance  with  the  dispositions  made  on 
that  subject  by  the  law. 

In  like  manner,  in  the  case  of  an  article  of 
official  evidence,  his  success  wdll  naturally  be 
more  or  less  dependent  on  his  acquaintanp 
with  the  course  of  business  as  carried  on  in 
the  particular  office. 

By  this  necessity  of  appropriate  informa- 
tion, as  a condition  sine  quA  non  to  the  plan- 
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ning  and  carrying  on  an  imposition  of  this 
kind  with  any  promising  prospect  of  success, 
— not  only  is  the  source  of  danger  reduced 
to  the  testimony  of  a comparatively  narrow 
description  of  persons,  but  to  that  sort  of  de- 
scription of  persons  who,  by  reason  of  mental 
culture  and  situation  in  life,  may  naturally  be 
expected  to  be  above  the  ordinary  level  in 
point  of  trustworthiness. 

In  respect  of  the  danger  of  incorrectness 
(mendacity  out  of  the  question,)  where,  as 
here,  the  source  of  the  evidence  is  a discourse 
fixed  by  the  permanent  signs  of  written  dis- 
course, it  seems  to  possess  a probative  force 
considerably  stronger  than  ordinary  hearsay 
evidence  never  consigned  to  writing. 

In  the  case  of  a purely  oral  discourse,  the 
original  received  its  birth  and  death  at  the 
same  instant:  the  impression  left  by  it  on  the 
conception,  however  faint,  cannot  at  any  sub- 
sequent time  be  strengthened : however  in- 
correct, it  can  never  afterwards  be  corrected. 
In  the  case  of  a discourse  committed  to  wri- 
ting, what  is  possible,  indeed,  is,  that  the 
glimpses  caught  by  the  eye  may  have  been  as 
faint  or  as  incorrect  as  the  glimpses  caught 
by  the  ear,  in  the  other.  On  the  other  hand, 
nothing  hinders  but  that  the  view  taken  of  it 
may  have  been  as  attentive,  as  correct,  and 
as  often  repeated,  as  could  be  desired. 

For  the  reason  given  above,  the  chances  in 
favour  of  correctness  may  naturally  be  ex- 
pected to  be  in  general  somewhat  greater  in 
the  case  of  the  preappointed,  the  contractual 
or  official  script,  than  in  the  case  of  the  purely 
casual  article  of  written  evidence.  In  the  case 
of  the  contractual  species  of  script  (the  deed 
of  conveyance  more  especially,)  the  memory 
of  the  idiosyncratic  particulars  will  naturally 
(to  a professional,  or  in  other  words  practised, 
mind)  be  assisted,  and  the  field  of  recollection 
narrowed,  by  the  general  form  of  the  species 
of  deed — by  those  parts  of  the  context  which 
belong  in  common  to  deeds  of  that  sort. 


CHAPTER  VII. 

OF  SUPPOSED  ORAL  EVIDENCE,  TRANSMITTED 
THROUGH  WRITTEN  j OR  MINUTED  EVI- 
DENCE. 

If  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken,  be  an  official  per- 
son, acting  in  virtue  of  his  office,  — and  the 
discourse  which  he  is  committing  to  writing 
be  the  discourse  of  a person  by  whom,  on  the 
delivery  of  it,  he  is  addressed  in  his  official 
character, — such  evidence  is  a species  of  pre- 
appointed evidence  — preappointed  official 
evidence:  and,  in  a word,  if  the  purpose  for 
which,  or  occasion  on  which,  the  minute  is  thus 
made,  be  a judicial  purpose  or  a judicial  occa- 
sion, the  discourse  thus  orally  exhibited  and 
minuted  is  neither  more  nor  less  than  a mass 


of  judicial  testimony.  The  minutes  taken  of 
the  deposition  of  a judicial  witness,  whether 
spontaneously  exhibited,  or  extracted  by  in- 
terrogatories,— taken  whether  by  the  judge 
himself,  or  by  a scribe  of  his  in  his  presence, 
— belong  to  this  head  of  evidence. 

If  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken,  be  not  an  official 
person,  this  species  of  evidence  is  of  a nature 
that  presents  itself  as  having  been  already 
included  (or  at  least  as  capable  of  being  in- 
cluded) under  the  denomination  of  casually 
written  evidence. 

If,  in  a memorandum  or  letter,  mention  be 
made  of  a supposed  fact,  that  fact  may  as 
well  consist  of  a discourse  supposed  to  have 
been  holden  by  another  person,  as  of  anything 
else.  If  mentioned  as  being  holden  by  an- 
other person,  it  may  be  mentioned  as  being 
holden  by  him  either  at  the  very  time  of  its 
being  thus  committed  to  writing  (as  in  the 
case  of  a judicial  deposition  or  examination, 
as  above  mentioned,)  or  at  any  preceding 
point  of  time,  separated  from  that  point  of 
time  by  any  distance. 

In  general,  the  judicially  scrutinized  testi- 
mony of  any  given  person  will,  in  all  points 
taken  together,  be  more  trustworthy  than 
the  casually  written  evidence  of  the  same 
person  — a memorandum  or  letter  written  by 
him.  Yet  instances  are  not  wanting  in  which 
casually  written  evidence  will  present  a pre- 
ponderant probability  of  standing  the  closest 
to  the  truth. 

In  the  presence  of  Oculatus,  a transaction 
takes  place,  of  which,  on  that  same  day,  he 
gives  an  account  in  a letter  to  a friend.  Sup- 
pose Oculatus  a man  of  probity,  and  either 
not  exposed  to  the  influence  of  any  sinister 
interest,  or  too  firm  to  be  drawn  aside  by  it ; 
and  suppose,  at  the  same  time,  that  either 
discernment  or  accident  has  rendered  his  ac- 
count of  it,  not  only  correct  as  far  as  it  goes, 
but  complete;  nothing  can  be  more  evident, 
than  that  such  a letter  will  present  a much 
more  satisfactory  account  of  the  matter  than 
could  reasonably  be  expected  from  the  judi- 
cial testimony  of  the  same  person,  examined, 
though  in  the  best  mode,  at  a distance  say  of 
twenty  or  thirty  years  after  the  event.* 

CcBteris  paribus,  the  chance  which  an  ar- 
ticle of  casually  written  evidence  has  of  being 
superior  in  trustworthiness  to  the  judicial 
testimony  of  the  same  person,  will  be  in  the 
direct  ratio  of  the  interval  of  time  elapsed 
between  the  day  of  the  event  and  the  day  of 
the  examination.f 


* A witness  would  be  allowed  to  refresh  his 
memory  by  looking  at  such  a letter,  although  the 
letter  itself  would  not  be  allowed  to  be  given  in 
evidence,  as  proposed  by  the  Author,  below — 
Edm 

f Or.  to  speak  more  correctly,  instead  of  the 
day  ol'  the  examination,  we  shotud  rather  put  the 
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The  length  of  time,  as  above,  being  given, 
tbe  advantage  of  the  casually  written  evi- 
dence, in  comparison  with  the  judicial  tes- 
timony, will  be  inversely  as  tbe  apparent 
relative  importance  of  the  transaction,  the 
importance  which  it  possesses  in  his  eyes. 
The  real  absolute  importance  will  no  other- 
wise contribute  to  strengthen  in  his  mind  the 
impression  made  by  it,  than  in  as  far  as  its 
eventual  importance  happens  to  be  apparent 
to  him,  and  to  be  the  same  in  the  instance  of 
that  particular  individual  as  it  would  be  to  an 
average  individual  in  his  place. 

Nor,  in  ordinary  instances  at  least,  will 
the  importance  of  the  fact,  any  other  than  its 
relative  importance  with  respect  to  the  per- 
cipient witness  himself  (that  is  to  say,  its 
connexion,  real  or  supposed,  with  his  own 
happiness,)  afford  security  for  permanence 
and  accuracy  of  recollection. 

The  state  of  the  witness’s  mind  at  the  time 
is  another  circumstance  by  which  the  strength 
of  the  impression  made  by  the  transaction  at 
the  time,  and  thence  the  strength  and  accu- 
racy of  his  recollection  of  it,  cannot  but  be 
in  a very  considerable  degree  influenced.  If, 
by  business  of  a more  interesting  nature  to 
himself,  his  attention  be  pointed  another  way, 
— especially  if,  by  the  urgency  of  it  in  point 
of  time,  his  mind  have  been  put  into  a hurry, 
— the  impression  made  by  the  transaction  in 
question  may  be  slight,  indistinct,  and  fleet- 
ing, and  his  recollection  of  it  proportionably 
uncertain  and  confined;  although,  in  other  cir- 
cumstances, the  impression  made  by  a trans- 
action of  that  same  nature  might  have  been 
sufficiently  strong,  distinct,  and  permanent. 

A still  better,  and  in  every  case  without 
exception  a more  trustworthy,  lot  of  evidence, 
than  can  be  constituted  by  judicial  testimony 
alone  (how  well  soever  the  examination  be 
conducted,)  is  that  which  consists  of  the 
judicial  testimony  of  the  same  person,  with 
an  article  of  casually  written  evidence  of  his 
inditing  (a  letter  or  memorandum  of  his  pen- 
ning)  at  the  time  (or,  if  after,  the  sooner 
after  it  the  better)  for  his  assistance;  the 
script  being  at  the  same  time  produced,  or, 
at  the  demand  of  either  party,  ready  to  be 
produced.  Against  incompleteness  on  either 
side,  there  is  the  security  afforded  by  exami- 
nation and  cross-examination  against  men- 
dacity and  bias  on  one  side,  there  is  the  se- 
curity afforded  by  cross-examination ; against 
simple  incorrectness  on  either  side,  there  is 
the  security  afforded  by  the  fortunate  script, 
the  fortunate  letter  or  memorandum,  the  ar- 
ticle of  casually  written  evidence. 

This  composite  sort  of  evidence,  when  the 
written  element  happens  to  present  itself, 

day  on  which  the  recollection  of  the  witness 
came  to  be  pointed  to  the  subject,  by  the  in- 
formation that  his  testimony,  in  the  judicial 
form,  would  be  called  for. 
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may  be  regarded  as  a sort  of  super-ordinary 
lot  of  evidence,  still  better  than  that  which 
in  general  passes  under  the  denomination  of 
the  best.  But,  eligible  as  it  is  when  it  is  to 
be  had,  it  would  evidently  be  a vain  arrange- 
ment to  exact  it  in  all  cases,  or  even  to  place 
it  upon  the  footing  of  regular  and  ordinary 
evidence ; since  the  existence  of  it  is  merely 
fortuitous,  depending  altogether  upon  the  free 
pleasure  and  accidental  disposition,  as  well  as 
literary  endowments,  of  the  witness.  If  it 
could  be  required  by  law,  it  would  come  un- 
der the  notion  of  preappointed  evidence.* 

CHAPTER  VIII. 

OF  SUPPOSED  WRITTEN  EVIDENCE,  TRANS- 
MITTED THROUGH  WRITTEN  ; OR  TRAN- 
SCRIPTITIOUS EVIDENCE. 

§ 1.  .4  transcript,  what  — Modes  of  tran- 
scription. 

On  the  occasion  of  this,  as  of  other  modifica- 
tions of  transmitted  evidence,  the  main  ob- 
jects of  inquiry  are  still  two: — 1.  What  shall 
be  received  ? and,  2.  Whatever  comes  to  be 
received,  by  what  consideration  shall  tlie  esti- 
mate formed  of  it,  in  respect  of  comparative 
trustworthiness,  be  directed? 

But,  previously  to  our  entrance  into  this 
inquiry,  the  bounds  of  the  object  must  be 
previously  fixed,  and  its  several  modifications 
distinguished. 

By  a transcript,  taken  in  its  largest  sense, 
may  be  understood  any  discourse  which,  being 
expressed  by  permanent  signs  or  characters, 
is  proposed  as  capable  of  producing,  in  the 
way  of  evidence,  the  same  effect  as  another 
discourse,  which,  being  also  expressed  by  per 
manent  signs,  is  with  reference  to  it  termed 
the  original. 

Under  this  most  general  description  are 
comprehended  three  modifications:  — 

1.  A transcript  which  is  such  in  tenor:  a 
copy  taken  verbatim  et  literatim. 

2.  A transcript  in  purport  onhj,  without  be- 
ing such  in  tenor..  Couched  in  a set  of  words 
more  or  less  different,  it  contains  what  is 
looked  upon  as  conveying  precisely  the  same 
sense.  To  this  head  belong  translations  made 
into  other  languages. 

3.  A transcript  in  effect  only.  Not  profes- 
sing to  contain  so  much  as  the  purport  of  the 
original,  at  any  rate  not  the  whole  of  the  pur- 
port, it  professes  to  contain  that  which,  with 
reference  to  the  purpose  in  question,  is  suf- 
ficient for  the  purpose.  To  this  head  belong 
extracts  and  abridgments. 

* A mass  of  evidence  of  this  description  may 
be  considered  as  constituting  either  one  complex 
lot  of  evidence,  or  two  simple  ones  emanating 
from  the  same  source:  whetherit  be  to  be  spoken 
of  under  the  one  denomination  or  the  other,  w 
manifestly  a mere  ciuestion  of  words. 
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A transcript  in  tenor  is  a transcript  both 
in  purport  and  effect ; a transcript  in  purport 
is  also  a transcript  in  effect. 

A transcript  in  tenor  is  that  modification 
which  seems  the  most  apt  to  be  presented  by 
the  word ; but  the  others  have  little  less  claim 
to  consideration,  and  they  also  may  be  na- 
turally expected  to  be  considered  under  this 
head.  Let  this  be  examined  in  the  first  place. 
Whatever  is  said  in  relation  to  this  principal 
and  most  proper  modification,  will  serve  as 
a model  and  standard  of  reference  for  what- 
ever there  may  be  occasion  to  say  of  the  two 
others. 

For  making  transcripts  (understand  tran- 
scripts in  tenor,)  the  word  transcript  being 
taken  in  the  most  extensive  sense,  there  are 
divers  modes,  performed  by  so  many  corre- 
spondent operations.  Not  being  altogether 
upon  a par  in  respect  of  probability  of  cor- 
rectness, they  require  on  that  account  to  be 
distinguished:  — 

1.  One  is,  writing,  in  the  more  common 
and  confined  sense  of  the  word:  writing  with 
pen  and  ink.  This  is  the  most  in  use,  except 
in  the  case  where  transcripts  of  the  same  ori- 
ginal are  required  in  large  numbers,  as  in  the 
case  of 

2.  Printing:  including  the  old-established 
mode  by  moveable  types,  and  the  mode  o 
modern  invention  in  solid  masses,  called  ste- 
reotypage. 

3.  Engraving,  in  the  case  where  the  cha- 
racters are  to  be  taken  off  in  the  vray  of  im- 
pression; as  in  the  ordinary  case  of  engraving 
on  copper,  pewter,  wood,  glass,  &c. 

4.  Sculpture  : in  the  case  where  no  impres- 
sions are  meant  to  taken  off. 

5.  Painting  in  various  ways : which  is  but 
an  elaborate  mode  of  writing,  comparatively 
of  little  use.* 

In  the  case  of  the  recently  invented  mode 
of  writing  with  two  or  more  pens  at  once,  the 
distinction  between  original  and  transcript 
has,  it  is  evident,  no  place : except  in  so  far 
as,  by  an  independent  act  of  authentication, 
one  or  more  of  such  draughts  or  copies  should 
come  thus  to  be  distinguished  from  the  rest. 

So  in  the  case  of  the  anteriorly  invented 
mode  of  taking  off  impressions  from  writing. 

As  between  one  inode  of  transcription  and 
another,  the  probability  of  correctness,  fraud 
apart,  will  depend  on  the  following  circum- 
stances; — 

1 . The  number  of  persons  employed  in  the 
making  and  verification  of  the  transcript. 

2.  The  degree  of  attention  requisite,  and 
naturally  to  be  expected,  on  the  part  of  each. 

3.  The  degree  of  publicity  with  which  er- 

• Add  to  these  lithography,  which,  when  this 
work  was  written,  had  scarcely  been  applied  to 
the  multiplication  of  copies  of  a written  docu- 
ment. —Editor. 
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rors  in  general  will,  in  the  instance  of  each, 
be  likely  to  be  known  and  noticed. 

On  all  these  accounts  taken  together, 
printing  seems  to  present  a superior  chance 
for  correctness,  in  comparison  with  writing. f 

As,  by  writing,  a transcript  may,  for  prac- 
tical purposes,  be,  by  means  of  due  examina- 
tion and  verification,  put  upon  a level  with 
the  original;  so  may  printing,  and  with  still 
greater  facility  and  certainty. 

In  the  case  of  laws,  and  all  other  docu- 
ments of  a public  nature  that  are  consigned 
to  print,  the  printed  copies  ought  to  be  placed, 
by  appointment  of  law,  upon  the  same  level 
as  the  original. 

Reason  : In  the  case  of  laws,  the  printed 
copy  is  the  only  standard  to  which  access  is 
rendered  possible  to  the  people,  who,  at  their 
peril,  are  bound  to  pay  obedience  to  them. 

In  whatsoever  cases  forgery  in  the  way  of 
writing  is  made  punishable,  forgery  in  the 
way  of  printing,  for  the  same  purpose,  ought 
to  be  made  punishable  in  the  same  manner. 

Examples  : — 

1 . P’orgery  of  laws  ; whether  in  the  way  of 
fabrication  or  falsification. 

2.  Forgery  of  a deed  of  administration  ; 
such  as  proclamations,  nominations  to  offices, 
orders  issued  to  public  functionaries. 

3.  Forgery  of  articles  of  intelligence,  or 


-j-  Why  so  ? 1 . Because  in  the  natural  state  of 
things,  the  printer,  having  no  particular  interest 
in  any  legal  use  to  which  it  may  happen  to  the 
document  to  be  applied,  occupies  in  tnis  respect 
a station  analogous  to  an  official  one.  By  a 
printer,  1 mean  a person  exercising  his  function 
in  the  ordinary  way  of  trade:  not  to  speak  of  a 
printer  employed  in  the  printing  of  laws  or  other 
legal  documents,  by  authority  of  government. 
2.  Because  the  printer  is  in  every  instance  either 
actually  known,  or  capable  of  being  known,  as 
the  workman  of  his  own  works:  his  livelihood 
depends  upon  the  reputation  of  them  in  point  of 
correctness;  and  the  correctness  or  incorrectness 
of  them  is  subjected  to  the  eyes  of  a number  of 
witnesses  and  judges,  greater  beyond  compari- 
son than  usually  has  place  in  the  case  of  any 
transcript  performed  by  hand. 

Superior  as  this  mechanical  mode  of  imitation 
is  in  the  character  of  a security  against  incor- 
rectness, it  is,  at  the  same  time,  deficient  in  the 
character  of  a security  against  spuriousness ; — 
but,  in  this  character,  notliing  is  more  easy  than 
to  put  it  upon  a level  with  the  manual  script  or 
transcript ; whatever  mark  of  authentication 
(signature  of  the  name,  for  instance)  serves  for 
impressing  the  character  of  authenticity  upon  Uie 
whole  tenor  of  a sheet  of  manuscript,  will  serve, 
in  a degree  not  inferior,  for  impressing  the  like 
character  upon  a sheet  of  letter-press : will  serve, 
and  in  a degree  considerably  superior.  On  an 
instrument  written  in  manuscript,  interpolations 
and  other  alterations  are  introducible  but  too  ea« 
sily,  especially  if  performed  by  the  same  hand; 
in  the  case  of  letter-press,  any  such  alterations 
are  as  yet,  perhaps,  without  example,  and  might, 
at  any  rate,  be  made  impracticable. 
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advertisements,  in  a newspaper  published 
under  the  direct  orders  of  government. 

4.  Forgery  of  articles  of  intelligence,  or  ad- 
vertisements, in  any  private  newspaper ; the 
appearance  of  the  paper  current  under  that 
title  being  counterfeited  by  a person  other 
than  the  accustomed  publisher. 

Reason  : In  the  case  of  fraud,  if  any  one 
of  the  possible  modes  of  transcription  were 
left  unincluded  in  the  penal  consequences, 
fraud  in  that  shape  would  be  without  a check ; 
and  being,  as  often  as  it  succeeds,  alike  mis- 
chievous, in  whatever  shape,  there  is  no  rea- 
son why  it  should  be  exempted  in  one  shape, 
more  than  in  another. 

In  regard  to  a transcript  professing  to  be 
such  in  tenor,  a distinction  must  be  taken  be- 
tween a transcript  verified,  and  a transcript 
unverified,  or  (which  comes  to  the  same  thing) 
not  known  to  have  been  verified. 

By  a transcript  verified  in  tenor,  I under- 
stand a transcript,  the  conformity  of  which 
(i.  e.  of  the  tenor  of  it)  to  the  tenor  of  the 
original,  hks  been  sufficiently  established  for 
every  judicial  purpose;  at  least  for  the  ju- 
dicial purpose  to  which,  on  the  occasion  in 
question,  it  is  proposed  to  be  applied. 

Verification  is  to  a transcript  what  authen- 
tication is  to  an  original.  By  what  means 
this  effect  may  most  advantageously  be  pro- 
duced, is  a topic  of  consideration  that  may 
be  posted  off  to  a separate  head,  with  as 
much  advantage,  and  with  as  little  inconve- 
nience, in  this  case  as  in  that  other,  and  for 
the  same  reason.* 

Supposing  the  transcript  verified  — veri- 
fied according  to  the  import  of  the  term  as 
just  fixed,  — it  thereby  becomes  dismissed  in 
effect  from  the  present  subject.  It  is  alter 
et  idem,  a perfect  equivalent  for  the  original ; 
it  can  no  longer  be  considered  with  propriety 

— with  consistency  at  least,  in  the  light  of 
makeshift  evidence. 

What  follows  is,  therefore,  to  be  confined 
in  its  application  to  the  case  of  a transcript 
not  verified : either  not  known  to  have  been 
verified  by  any  means,  or  at  least  not  known 
to  have  been  verified  by  sufficient  means. 

§ 2.  Sources  of  untrustworthiness  in  tran- 
scriptitious  evidence.  Hearsay  and  tran- 
scriptitious  evidence  compared,  in  respect 
of  probative  force. 

Applied  to  transcriptural  evidence,  the  de- 
scription of  the  characteristic  fraud  — the 
fraud  liable  to  be  practised  without  detec- 
tion, if  the  transmitted  evidence  were  to  he 
received  on  the  same  footing  as  the  original 

— is  as  follows.  A man  falsifies  a real  ori- 
ginal, or  fabricates  a spurious  one,  to  the  end 
that,  a transcript  (here  understand  in  tenor) 
being  made  of  it,  the  effect  of  a forged  script 


may  be  produced ; at  the  same  time  that,  the 
falsified  or  spurious  original  being  destroyed, 
and  thence  no  longer  producible,  the  fraud 
may  by  that  means  pass  undetected. 

In  the  case  of  the  characteristic  fraud,  as 
above  described,  the  falsity,  so  far  as  the 
written  evidence  is  concerned,  is  confined  to 
the  extrajudicial  part  of  the  evidence.  The 
object  is  distorted,  or  a fallacious  object  is 
fabricated,  or  the  true  one  falsified;  but  the 
medium  (for  anything  that  appears)  is  correct 
and  pure. 

Here,  however,  as  elsewhere,  though  com- 
plicity on  the  part  of  the  writer  of  the  tran- 
script (privity,  which  is  as  much  as  to  say 
complicity)  is  not  of  the  essence  of  the  fraud, 
neither  is  it  excluded  by  it.  The  fraud  may 
have  been  committed,  and,  having  been  com- 
mitted, may  ultimately,  or  for  the  time,  have 
succeeded,  whether  the  vice  of  the  original 
was  or  was  not  known  to  the  maker  of  the 
transcript,  at  the  time  of  his  making  it. 

Setting  aside  the  characteristic  fraud, — in 
the  case  of  this,  as  of  other  transmitted  evi- 
dence, for  one  source  of  true  information, 
there  are  two  sources  of  untrustworthiness 
and  deception  : 1.  If  there  be  an  original  from 
whence  the  transcript  was  made,  that  origi- 
nal may  have  been  spurious,  fraudulently  al- 
tered, or  simply  incorrect ; 2.  The  pretended 
transcript  may  have  had  no  original,  or,  being 
taken  from  an  original,  may  by  fraud  or  by 
accident  be  incorrect. 

To  be  spurious  or  incorrect,  whether  from 
mendacious  design  or  from  accident,  is  what 
may  have  happened  (it  may  be  said)  to  any 
single  script,  considered  in  the  character  of 
an  original,  or  pretended  original ; and  on 
that  account,  these  causes  of  untrustworthi- 
ness ought  not  to  be  set  down  to  the  account 
of  the  supposed  transcript  as  such.  True : 
but  in  the  case  of  a script  purporting  to  be 
an  original,  and  chargeable  either  with  spu- 
riousness or  incorrectness,  it  may  happen  to 
it  to  wear  upon  the  face  of  it  marks  of  the 
spuriousness,  or  marks  of  the  incorrectness, 
such  as  upon  the  face  of  a transcript  would 
not  be  equally  open  to  observation. 

Moreover,  — in  the  case  where  the  script, 
to  present  the  appearance  of  an  original, 
would  require  to  present  the  appearance  of 
being  authenticated  (for  example,  by  the 
person  or  persons  whose  discourse  it  purports 
to  be,  with  or  without  the  signature  of  any 
other  person  or  persons  in  the  character  of 
attesting  witnesses,)  — if  the  supposed  tran- 
script were,  without  having  been  verified,  to 
be  received  on  the  same  footing  as  an  original, 
— a person  intending  fraud  would  find  a much 
better  chance  of  success  and  safety  in  the 
making  of  a pretended  transcript  of  the  te- 
nor in  question,  than  in  the  fabrication  of  a 
spurious  original,  or  the  fraudulent  alteration 
of  a really  existing  one,  since  the  means  ol 


• See  Book  VII.  Authentication, 
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detection  capable  of  being  aflForded  by  the 
spurious  signatures  in  the  one  case,  and  the 
obliterations,  additions,  or  substitutions,  in 
the  other,  would  all  be  avoided  by  the  expe- 
dient of  the  pretended  transcript. 

So  far  as  simple  incorrectness,  the  result 
of  accident,  clear  of  design  and  mendacity,  is 
concerned,  this  species  of  transmitted  evi- 
dence, supposed  written  through  written,  will 
appear  much  superior  in  trustworthiness  to 
hearsay  evidence ; and  that  whether  the  sup- 
posed script  which  is  the  supposed  source  of 
the  evidence,  or  the  indubitably  existing  script 
constituting  the  medium  through  which  the 
other  is  supposed  to  be  conveyed,  be  consi- 
dered. 

1.  As  to  the  supposed  original  (whether 
really  existing  or  not,)  it  may  either  be  of 
the  nature  of  preappointed  evidence,  or  of 
the  nature  of  casually  written  evidence.  If 
it  be  of  the  nature  of  preappointed  evidence, 
the  trustworthiness  of  the  discourse  contained 
in  it,  is,  by  the  supposition,  placed,  in  one 
way  or  other,  upon  a superior  footing.  The 
lowest  footing  on  which  it  can  stand,  is  that 
of  casually  written  evidence:  and  this  (as 
hath  already  been  seen)  presents,  in  the  na- 
ture of  it,  a security  against  incorrectness, 
superior  to  that  which  naturrally  belongs  to 
oral  discourse.  Writing,  in  the  very  nature 
of  the  operation,  requires  a degree  of  atten- 
tion and  recollection  more  than  is  required 
in  speaking. 

2.  On  the  part  of  that  one  of  the  two  per 
sons  concerned,  whose  writing  constitutes  the 
medium  through  which  the  supposed  tenor  of 
the  original  is  transmitted, — the  superiority 
of  this  modification  of  transmitted  evidence, 
as  well  over  supposed  oral  through  oral,  as 
supposed  written  through  oral,  is  easily  dis- 
cernible. 

1.  In  the  case  of  supposed  oral  through 
oral, — the  judicially  reporting  witness,  at  the 
time  when  the  supposed  extrajudicial  state- 
ment presented  itself  to  his  ear,  caught  it  as 
he  could  — caught  it  as  it  flew.  He  may  have 
misconceived  it  from  the  first — he  may  have 
forgotten  it  in  any  part,  or  misrecollected  it 
afterwards.  The  writer  of  the  transcript  has 
the  original  all  along  before  him,  and  com- 
mits not  to  writing  so  much  as  a word  till  he 
is  satisfied  that  his  conception  of  it  is  just: 
and  no  sooner  is  a word  thus  fixed,  than  the 
preservation  of  it  is  placed  on  a ground  much 
stronger  than  any  that  could  be  given  to  it 
by  the  firmest  memory. 

2.  In  the  case  of  supposed  written  through 
oral, — the  j udicially  reporting  witness  mayor 
may  not  have  had  his  own  time  for  the  form- 
ing of  his  conceptions  in  relation  to  the  con- 
tents of  the  script.  But,  let  the  time  actually 

taken  by  him  have  been  ever  so  sufficient, 

whether  with  any,  and  what,  degree  of  cor- 
rectness those  conceptions  have  at  the  time 
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of  his  deposition  been  preserved,  depends  al- 
together  upon  the  power,  the  relative  power, 
of  his  memory. 

Supposing  fraud  entirely  out  of  the  ques- 
tion, — in  a practical  view,  the  trustworthi- 
ness of  a transcript  will  be  but  little  infe- 
rior to  an  original.  There  are  two  cases  in 
which  an  error  is  of  no  practical  importance : 

1.  When  the  words  it  falls  upon  are  of  no 
practical  importance : 2.  When,  though  the 
importance  of  the  words  it  falls  upon  be  ever 
so  considerable,  the  correction  requisite  for  it 
is  sufficiently  indicated  by  the  context. 

The  oftener  a series  of  words  comes  to  be 
repeated,  the  less  probable  it  is  that  an  un- 
intentional error  in  respect  to  any  given  words 
should  be  repeated  in  each  instance : and  if 
there  be  but  a single  instance  in  which  it  fails 
of  being  repeated,  the  true  reading  remain- 
ing in  that  instance  will  commonly  serve  for 
the  correction  of  the  false  readings  in  all  the 
others.  This,  of  course,  will  hold  equally 
good,  whether  in  the  original  script  the  repe- 
titions were,  or  were  not,  necessary  to  the 
purpose.  Hence  an  advantage  resulting  from 
repetitions  that  otherwise  would  be  useless : 
an  advantage,  though  such  a one  as  shrinks 
to  nothing  when  compared  with  the  disad- 
vantages. 

The  more  rare  it  is  for  a mere  uninten- 
tional error  of  the  transcriber  to  be  produc- 
tive of  an  incurable  error  in  the  sense,  the 
stronger  the  indication  given  of  fraud,  where 
the  error  is  material,  and  material  in  such  a 
way  as  to  be  subservient  to  any  assignable 
sinister  purpose. 

On  the  part  of  the  transcriber,  the  faculty 
of  conception  being  so  amply  assisted,  and 
the  use  of  the  faculty  of  remembrance  su- 
perseded, — whatever  danger  of  incorrectness 
from  this  source  remains  open,  depends  upon 
the  accidental  deficiency  of  the  faculty  of  at- 
tention. From  the  consideration  that  this  is 
the  faculty  most  exposed  to  fail,  some  light 
may  be  thrown  on  the  question,  which  of  the 
three  shapes,  omission,  substitution,  addition 
(in  case  of  honest  incorrectness,)  the  inaccu- 
racy seems  most  likely  to  take. 

1.  Omission  presents  itself  as  being  the 
most  natural.  On  the  part  of  any  given  word 
in  the  original,  a momentary  failure  of  atten- 
tion to  that  word  may  have  a correspondent 
omission  for  the  result : and  in  this  case  (if 
a failure  of  the  conception  be  altogether  out 
of  the  question,)  a larger  portion  of  a line 
may  with  almost  equal  probability  — an  en- 
tire line  with  still  greater  probability,  be  the 
result. 

2.  Substitution  of  one  word  for  another 
(in  general  by  means  of  the  substitution  of 
this  or  that  particular  letter  for  another,) 
seems  nearly,  if  not  altogether,  as  probable  as 
simple  omission.  What  renders  it  the  more 
probable  is,  that  this  species  of  inaccuracy  is 
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more  apt  than  the  preceding  to  originate  in 
misconception.  It  may  be  referable  in  a greater 
or  less  degree  to  misconception,  if,  the  tran- 
scriberbeing aman  sufficiently  acquainted  with 
the  subject  to  form  a judgment,  the  transcript, 
deviating  in  this  way  from  the  original,  pre- 
sents, notwithstanding,  an  intelligible  sense. 
If  the  sentence  altogether  presents  either  no 
sense  at  all,  or  none  but  what  is  plainly  absurd 
and  irrational,  the  transcriber  not  being  al- 
together disqualified  from  judging,  it  is  to  a 
failure  of  attention,  and  that  alone,  that  the 
inaccuracy  seems  referable. 

3.  Addition  of  a word — insertion  of  a word 
to  which  rio  correspondent  word  exists  in  the 
original — is  a mode  of  inaccuracy  not  alto- 
gether without  example,  but  much  less  fre- 
quently exemplified  than  either  of  the  two 
others.  Judgment,  attention,  applied  to  the 
subject,  applied  to  the  original  script,  cannot 
be  the  cause  of  an  inacuracy  of  this  nature : 
the  cause  of  it,  when  it  does  take  place,  must 
be  sought  for  in  the  imagination : it  must  be 
considered  as  a product  of  the  imagination,  a 
production  which  finds  its  way  into  the  tran- 
script for  want  of  that  attentive  comparison 
with  the  original,  which,  by  showing  the  ori- 
ginal to  have  no  such  part  in  it,  would  be 
sufficient  to  prevent  it  from  being  admitted 
into  the  transcript. 

The  use  and  object  of  the  above  distinc- 
tions, in  so  far  as  they  may  be  found  just,  is 
to  give  facility  to  the  detection  of  fraud — to 
serve  for  the  distinguishing  of  a case  of  fraud 
from  a case  of  honest  incorrectness.  If,  in 
general,  insertion  be  in  any  degree  less  apt 
to  originate  in  accident  than  either  omission 
or  substitution,  — then  — if  in  any  indivi- 
dual instance  insertion  should  happen  to  have 
been  discovered,  — in  that  instance,  should 
any  marks  of  design  (which  here  is  as  much 
as  to  say  of  fraud)  be  discovered,  this  parti- 
cularly may  perhaps  be  added  to  that  side  of 
the  account. 

§ 3.  Inwhat  cases^  and  on  what  conditions,  shall 
a transcript  be  received  in  evidence  ?* 

A script  being  tendered  in  evidence  in  the 
character  of  a transcript  from  another,  that 
other  spoken  of  in  the  character  of  an  origi- 
nal,— shall  it,  or  shall  it  not,  be  received? 


• The  rule  of  law  relating  to  transcripts  is  thus 
laid  down  by  Phillips: — “Examined  copies, 
and  the  parol  evidence  of  witnesses,  are  the  or- 
dinary and  regular  proof  of  the  contents  of  lost 
writings.  But  when  a written  paper  has  been 
traced  into  the  possession  of  one  of  the  parties 
to  the  suit,  who  does  not  produce  it  after  receiv- 
ing a notice,  something  less  than  an  examined 
copy  may  seasonably  be  admitted  as  sufficient, 
at  least  to  oblige  the  party  to  give  better  evi- 
dence, by  producing  the  paper  itself,  if  he  finds 
the  secondary  evidence  incorrect”  1 Phil.  Evid. 

. 489,  440.  In  the  case  of  Pritt  v.  Fairclough, 
Campb.  305,  an  entry  by  a deceased  clerk,  in 


For  the  purpose  of  an  answer  to  this  ques- 
tion, seven  cases  must  in  the  first  place  be 
distinguished : — 

I.  The  alleged  original  is  in  existence,  pro- 
ducible or  consiiltable,  and  known  to  be  so. 

II.  The  alleged  original  is  in  a state  of 
expatriation. 

III.  The  alleged  original  is  in  a state  of 
exprovinciation. 

IV.  The  alleged  original  is  known  to  have 
existed ; but  is  known  to  be  no  longer  in 
existence. 

V.  The  alleged  original  is  known  to  have 
existed ; but  whether  it  be  still  in  existence 
or  not,  is  uncertain. 

VI.  It  is  not  known  whether  the  alleged 
transcript  be  a transcript  or  not,  i.  e.  whe- 
ther there  ever  existed  a script,  from  which, 
in  the  character  of  a transcript,  its  existence 
was  derived. 

VII.  The  alleged  original  is  known  to  be 
in  existence,  but  in  the  power  of  the  adverse 
party. 

To  meet  these  possible  modifications  in 
the  relative  situation  of  the  lot  of  evidence, 
there  are  three  modifications  of  which  the 
conduct  of  the  judge  in  relation  to  it  is  sus- 
ceptible. 

1 . It  may  be  received  absolutely  and  un- 
conditionally. 

2.  It  may  be  rejected  absolutely  and  un- 
conditionally. 

3.  It  may  be  received  conditionally,  or 
according  to  circumstances : say  received  sub 
modo. 

This  last  course  will,  upon  the  whole,  be 
found,  in  most  cases,  the  most  advantageous 
one. 

Case  I.  The  original  known  to  be  pro- 
ducible or  consultable. 

Rule  1.  Where  the  original  is,  at  the  time, 
producible  or  accessible,  no  transcript  or  al- 
leged transcript  ought  to  be  received  without 
some  special  reason. 

Reason  ; Because,  in  point  of  trustworthi- 
ness, and  with  a view  to  the  danger  of  mis- 
decision,  no  transcript  can  ever  be,  strictly 
speaking,  exactly  upon  a par  with  the  original. 
If,  then,  the  original  be  produced  at  the  same 
time,  the  transcript  (except  in  the  cases  im- 
mediately following)  is  superfluous,  and  the 


a letter-book,  was  admitted  as  evidence  of  the 
contents  of  a letter,  the  receipt  of  which  was  ac- 
knowledged by  the  defendant,  but  which  letter 
was  not  produced  at  the  trial  when  required. 
This  case  was  remarkable  for  the  following  dic- 
tum laid  down  by  Lord  Ellenborough : — “The 
rules  of  evidence  must  expand  according  to  the 
exigencies  of  society.”  It  is  much  to  be  la- 
mented, that  the  Judges,  as  a body,  have  not 
courage  enough  to  act  upon  this  tlictum,  and 
sweep  away  these  exclusionary  rules,  which  are 
in  such  direct  opposition  to  the  exigencies  of  so- 
ciety,— in  other  words,  to  the  ends  of  justice. — 
Ed. 
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vexation  and  expense  incident  to  the  produc- 
tion of  it,  uncompensated : if  the  original  be 
not  produced,  the  transcript  may  be  decep- 
titious. 

Rule  2.  Where,  on  the  occasion  in  question, 
the  original  cannot,  without  a considerable 
degree  of  difficulty,  be  referred  to  and  pe- 
rused, — ill  such  case,  a transcript  in  tenor, 
purport,  or  effect,  as  the  case  may  be,  may 
be  exhibited  in  addition  to  the  original,  and 
at  the  same  time. — Examples  : 

1.  The  original,  in  respect  of  obsoleteness 
of  language,  or  handwriting,  or  both,  difficult 
to  be  conceived  or  perused,  and  read  with 
fluency. 

2.  The  original  conceived  in  a language 
(dead  or  living)  other  than  the  current  lan- 
guage : (in  this  case,  the  transcript  will  be 
a transcript  not  in  tenor,  but  in  purport  or 
effect.) 

3.  Where  not  the  whole  of  the  original,  but 
a particular  part  or  parts  only,  are  applicable 
to  the  purpose  in  question,  in  the  character 
of  evidence  : especially  if  the  relevant  por- 
tions be  more  or  less  scattered,  and  distant 
from  each  other.  In  this  case,  the  transcript 
is  of  the  nature  of  an  extract  or  abridgment; 
a transcript  neither  in  tenor,  nor  (throughout 
at  least)  in  purport,  but  only  in  effect. 

Rule  3.  So,  where,  on  the  hearing  of  the 
cause,  for  the  convenience  of  consultation,  a 
number  of  copies  are  wanted  at  the  same 
time. 

Rule  4.  For  special  preponderant  reason,  a 
transcript  may,  in  every  instance,  under  ap- 
propriate conditions,  be  received  instead  of 
the  original. 

Rule  5.  Such  reason  will,  in  every  instance, 
be  reducible  to  some  one  or  more  of  the  modi- 
fications of  collateral  judicial  inconvenience 
(viz.  delay,  vexation,  or  expense,)  considered 
as  resulting  from  the  production  or  consul- 
tation of  the  original,  over  and  above  what 
would  result  from  the  production  or  consul- 
tation of  the  supposed  transcript. 

Rule  6.  Of  the  cases  in  which  it  may  hap- 
pen that  the  production  of  the  original  in  the 
first  instance  shall  be  productive  of  prepon- 
perant  inconvenience  in  the  shape  of  delay, 
vexation,  and  expense,  the  following  may  be 
examples:  — 

1.  Where,  at  the  time  in  question,  it  hap- 
pens to  be  lodged  in  a place  out  of  the  do- 
minions of  the  state. 

2.  Or  in  a place  within  some  province  be- 
yond sea,  or  other  widely  distant  province — 
(viz.  with  reference  to  the  seat  of  the  tribunal 
to  which  the  evidence  is  to  be  presented.) 

3.  Where  the  original  script  in  question 
forms  part  of  a volume,  which  cannot  conve- 
niently be  removed  from  the  repository  in 
which  it  is  kept,  by  rea.son  that  other  parts 
of  its  contents  are  requisite  to  be  kept  in  that 
same  place  for  other  purposes. 
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Rule  7.  When  (for  the  avoidance  of  delay, 
vexation,  or  expense)  a transcript  is  received 
in  the  place  of  the  original,  its  faithfulness 
ought  to  have  been  previously  established  in 
the  most  trustworthy  manner;  or — if  (for 
the  avoidance  of  delay,  vexation,  and  ex- 
pense) not  in  the  manner  the  most  trust- 
worthy of  all — in  the  manner  the  next  most 
trustworthy  that  shall  be  compatible  with  the 
avoidance  of  a preponderant  degree  of  such 
collateral  inconvenience. 

Rule  8.  With  reference  to  the  adverse  party 

— the  party  against  whom  the  lot  of  evidence 
is  produced,  — its  fidelity  will  have  been  esta- 
blished in  the  most  satisfactory  manner,  when 
such  adverse  party,  by  himself  or  his  more 
competent  agents,  having  (upon  sufficient  op- 
portunity of  access)  compared  the  transcript 
with  the  original,  finds  the  transcript  equiva- 
lent in  every  respect  to  the  original,  in  point 
of  effect. 

Rule  9.  But  no  script  ought  ever  to  be 
received  (except  as  by  the  next  rule)  in  the 
character  of  a transcript,  in  lieu  of  the  ori- 
ginal (as  above,)  from  the  hands  of  any  suitor, 
without  a declaration  upon  oath,  on  the  part 
of  him  or  his  law-agent,  declaring^ the  fact  of 
his  having  examined  it  by  the  original,  and  of 
the  persuasion  he  entertains  of  its  fidelity. 

Rule  10.  If  the  transcript — having  been 
examined  by  the  original,  and  appearing  upon 
the  face  of  it  so  to  have  been,  by  some  ap- 
propriate official  person, — has  thereupon  been 
certified  to  be  correct, — the  party  so  tendering 
it  in  evidence  is  not  bound  so  to  re-examine 
it:  but  neither  in  this  case  should  the  decla- 
ration of  his  own  persuasion  respecting  the , 
fidelity  of  it  be  omitted ; although  such  per- 
suasion have  no  other  ground  than  the  gene- 
ral consideration  of  the  security  afforded  by 
this  species  of  preappointed  evidence. 

Reason  1.  A possible  case  is,  fraud  on  the 
part  of  the  official  examiner,  by  collusion  with 
the  party  tendering  the  evidence. 

2.  Error  on  the  part  of  the  official  examiner, 
viz.  to  the  advantage  of  the  party,  and  dis- 
covered by  him  by  accident. 

Case  II.  The  original  known  to  be  in  a state 
of  expatriation. 

This  case  is,  upon  the  very  face  of  it,  a 
modification  of  the  first  case : but,  presenting 
a demand  for  an  appropriate  set  of  arrange- 
ments, it  requires  to  be  arranged  under  a 
separate  head. 

In  the  case  of  transcriptural  evidence,  ex- 
patriation of  the  script  is  analogous  to  expa- 
triation of  the  person  in  the  case  of  casually 
written  and  hearsay  evidence.  The  arrange- 
ments demanded  — though,  by  reason  of  the 
different  nature  of  the  subject-matter,  they 
will  not  in  terminis  coincide  with  the  arrange- 
ments suitable  to  those  two  preceding  cases 

— will,  under  the  guidance  of  analogy,  be  na- 
turally indicated  by  them. 
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Rule.  Where,  in  regard  to  a script  proffered 
in  the  character  of  a transcript,  it  is  ascer- 
tained or  believed  that  the  original  is  in  a state 
of  expatriation, — let  the  following  arrange- 
ments await  the  option  of  the  judge:  — 

1.  To  cause  the  transcript  to  be  sent 
abroad  (viz.  to  the  place  where  the  original 
is  kept,)  for  examination,  and  attestation  of 
verity. 

2.  To  cause  a fresh  transcript  from  the 
original,  duly  verified,  to  be  imported  and 
produced. 

3.  To  cause  the  original  itself  to  be  im- 
ported and  produced,  if  practicable,  and  with- 
out preponderant  inconvenience. 

Any  one  of  these  arrangements  to  be  taken, 
or  none,  according  to  the  importance  of  the 
cause,  the  importance  of.  the  article  of  evi- 
dence in  question  in  relation  to  the  cause,  the 
degree  of  persuasion  respecting  the  faithful- 
ness or  unfaithfulness  of  the  transcript,  and 
the  comparative  degrees  of  inconvenience, 
in  the  shape  of  delay,  vexation,  and  expense, 
attached  to  the  three  respective  courses. 

A time  to  be  declared,  subject  to  abbre- 
viation or  enlargement  for  sufficient  cause,  at 
the  expiration  of  which,  if  the  intended  ope- 
ration chosen  (as  above)  be  not  performed, 
it  shall  be  regarded  as  impracticable. 

The  provisional  decision  to  be  in  favour 
either  of  the  party  proffering  the  evidence, 
or  of  the  adverse  party:  and  in  either  case, 
with  or  without  security  taken  for  eventual 
reinstatement. 

Observations.  Unless  the  non-existence  of 
the  alleged  original,  or  the  unfaithfulness  of 
the  transcript  in  all  material  points,  be  be- 
lieved— even  although  there  should  be  no 
other  direct  evidence  of  the  existence  of  the 
original  than  the  judicial  testimony  of  the 
party,  nor  of  its  faithfulness,  than  his  declared 
belief, — the  judge  will  scarcely  refuse  to  pro- 
nounce the  provisional  decision  in  favour  of 
the  faithfulness  of  the  transcript,  taking  se- 
curity foiv  reinstatement  in  case  the  result  of 
the  reference  so  made  to  the  original  should 
prove  unfavourable.  For  the  reasons  why, 
see  the  examinatiou  of  Case  VI.  further  oji. 

Case  III.  The  original  known  to  be  in  a 
state  of  exprovinciation. 

This  case  is,  also,  upon  the  face  of  it,  a 
modification  of  Case  I. : a modification  closely 
analogous  to  the  last  preceding  case,  the  case 
of  expatriation.  The  arrangements  requisite 
to  be  taken  will,  in  their  general  description, 
coincide  with  those  already  brought  to  view 
in  that  l^t-inentioned  case;  but,  in  detail, 
the  description  of  them  will  obviously  require 
to  be,  in  various  particulars,  different.  In 
the  case  of  expatriation,  everything  that  can 
be  done  is  more  or  less  dependent  upon  the 
facilities  given  or  withholden  hy  the  govern- 
ment in  the  foreign  state:  in  the  case  of 
exprovinciation,  it  depends  upon  the  arrange- 
VOL.  VII. 
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ments  taken  in  that  behalf  by  the  govern- 
ment in  the  state  in  question  — in  the  same 
state. 

Rule.  Where,  in  regard  to  a script  proffered 
in  the  character  of  a transcript,  it  is  ascertained 
or  believed  that  the  original  is  in  a state  of 
exprovinciation, — let  the  same  arrangements 
as  iji  the  case  of  expatriation  await  the  option 
of  the  judge;  subject  to  such  arrangements, 
if  any,  as  may  have  been  taken  in  this  behalf 
by  the  legislator,  the  common  sovereign  of 
both  provinces. 

Observations.  As  far  as  local  distance  is 
concerned,  the  quantum  of  delay,  vexation, 
and  expense,  attendant  upon  that  circum- 
stance, may  be  as  great  in  the  case  of  ex- 
provinciation as  in  that  of  expatriation;  — 
the  only  uniform  difference  between  the  two 
cases  consists  in  this,  viz.  that,  in  the  case  of 
exprovinciation,  access  to  the  original,  or  the 
production  of  it,  will  be  at  the  command  of 
the  government  of  the  country  in  which  the 
transcript  is  thus  proffered;  in  the  case  of 
expatriation,  not. 

Case  IV.  The  original  known  to  have  ex- 
isted, but  to  be  no  longer  in  existence. 

Rule.  Where,  in  regard  to  a script  pro- 
duced in  the  character  of  a transcript,  it  is 
known  that  an  original  script  from  whence 
it  was  transcribed  was  once  in  existence,  but 
that  it  is  no  longer  in  existence;  let  the  tran- 
script be  received  in  place  of  the  original,  sub- 
ject to  whatever  considerations  may  be  alleged 
in  diminution  of  its  trustworthiness. 

Reason.  Neither  fraud,  nor  material  incor- 
rectness, are  to  be  presumed  : both  casts  are, 
in  comparison,  extremely  rare.  In  this  case, 
forgery  in  the  way  of  fabrication  is  by  the 
supposition  out  of  the  question.  An  original 
to  the  transcript  there  really  was:  the  only 
question  is,  whether  the  representation  given 
of  it  by  the  transcript  be  substantially  a faith- 
ful one.  If  for  every  thousand  transcripts 
there  have  been  one  unfaithful  one,  and  no 
more;  on  this  supposition,  the  probabihtyof 
misdecision,  even  supposing  the  unfaithful 
transcript  to  obtain  credence,  is  but  as  a 
thousand  to  one ; whereas,  on  the  other  hand, 
if  the  transcript  be  necessary  to  warrant  the 
decision  prayed  for  on  the  side  of  him  by 
whom  it  is  proffered,  and  being  so,  is  re- 
jected, misdecision,  in  case  of  rejection,  is  a 
certain  consequence. 

Or  say  thus : If,  in  every  ten  transcripts 
of  each  of  which  the  original  has  ceased  to 
be  in  existence,  whereupon  the  transcript  has 
been  proffered  in  evidence  in  its  stead,  there 
has  been  one  unfaithful  and  no  more;  then, 
in  case  of  admission,  the  probability  of  mis- 
decision is,  at  the  utmost,  but  as  one  to  ten; 
whereas,  in  case  of  rejection,  it  is  certain. 

Previously  to  the  deperition  of  the  origi- 
nal, no  fraud  in  any  shape  can  have  existed, 
unless  at  the  time  of  tlie  fraud  the  deperition 
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had  been  foreseen ; which  it  could  hardly 
have  been,  unless  an  intention  of  procuring 
such  dcperition  had  formed  a part  of  the  frau- 
dulent contrivance:  no  fraud  in  any  shape, 
either  by,  or  by  the  help  of,  purposed  infi- 
delity on  the  part  of  the  transcriber ; or  by 
the  like  on  the  part  of  an  examiner;  or  by 
forgery  in  the  way  of  falsification,  commit- 
ted by  another  person  at  a time  posterior  to 
the  examination  ; always  understood  and  sup- 
posed that,  according  to  the  known  disposi- 
tions of  the  law,  so  long  as  the  original  is 
in  being,  the  transcript  cannot  be  received  on 
any  terms;  or  not  but  upon  the  terms  of  be- 
ing eonfronted  with  the  original,  in  case  of 
dispute. 

No  sooner,  however,  is  the  deperition 
known,  than  the  check  which  the  existence 
of  the  original  opposed  to  forgery  in  the  way 
of  falsification  is  at  an  end.  The  transcript 
becomes,  in  that  event,  at  that  period,  ex- 
posed to  falsification ; to  wit,  as  much  as  an 
original  would  have  been,  hut  no  more  ; the 
transcript,  as  such,  is  not  on  this  score  less 
trustworthy  than  an  original  would  have  been 
in  its  place. 

Here,  if  the  author  of  the  falsification  was 
the  party  by  whom  the  transcript  is  proffered 
in  evidence,  the  most  natural  case  is,  that, 
for  the  purpose  of  giving  room  for  the  falsi- 
fication, it  was  by  him,  or  by  his  means,  that 
the  deperition  of  the  original  was  procured : 
but  another  possible  case  is,  that  the  deperi- 
tion took  place  without  his  participation;  for 
example,  by  accidental  fire,  or  in  some  other 
way  by  mere  accident ; and,  the  opening  to 
fraud  being  thus  made,  then  it  was  that  it 
occurred  to  him  to  take  advantage  of  it. 

If  it  be  clear  that,  from  the  time  of  the 
deperition  of  the  original  down  to  the  time 
of  the  production  of  the  transcript,  the  tran- 
script has  never  been  either  in  his  custody, 
or,  to  any  such  purpose,  in  his  power,  — all 
suspicion  of  fraud  on  his  part  of  course  falls 
to  the  ground. 

As  to  mere  accident;  in  one  point  of  view 
it  should  afford  no  reason  at  all  for  the  re- 
jection of  a proffered  transcript  in  this  case. 
For  (design  being  by  the  supposition  out  of 
the  question)  an  incorrectness,  even  suppos- 
ing it  material,  is  not  more  likely  to  operate 
to  the  prejudice  of  one  party  than  of  another: 
the  chances  of  advantage  and  disadvantage 
being,  therefore,  equal,  and  that  with  refer- 
ence to  each  party,  their  situations  are  re- 
spectively the  same  as  if  there  were  no  chance 
either  of  advantage  or  disadvantage  on  either 
side. 

But  this  circumstance  is  not  altogether 
destructive  of  all  probability  of  misdecision 
from  this  source.  Whether  the  incorrectness 
be  taken  advantage  of  or  no,  will  depend  upon 
that  one  of  the  parties  in  whose  custody  or 
power  the  transcript  is : if  the  error  be  to 
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his  disadvantage,  and  he  aware  of  it,  he  will 
either  not  produce  the  transcript  at  all,  or 
not  without  pointing  out  the  error,  and  claim- 
ing the  benefit  of  its  being  corrected ; if  it 
be  to  his  advantage,  and  his  disposition  be  to 
such  a degree  dishonest,  he  will  in  that  case 
take  advantage  of  the  error,  although  he  had 
no  part  in  the  production  of  it. 

If,  from  the  above  considerations,  the 
cases  on  which  the  investigation  turns  seem 
far-fetched  and  improbable,  — the  more  far- 
fetched and  improbable  the  cases  appear  on 
which  the  investigation  turns,  the  clearer  will 
be  the  impropriety  of  any  rule,  which,  in  the 
case  supposed,  should  pronounce  the  exclu- 
sion of  transcriptural  evidence. 

Case  V.  The  alleged  original  known  to  have 
existed ; but  whethjer  it  be  still  in  existence 
or  no,  is  uncertain. 

Rule.  When,  in  regard  to  a script  produced 
in  the  character  of  a transcript,  it  is  known 
that  an  original  script  from  whence  it  was 
transcribed  was  once  in  existence,  but  whe- 
ther it  be  still  in  existence  is  uncertain,  — let 
the  transcript  be  received  in  evidence : but, 
in  the  framing  of  the  decision  grounded  on 
the  evidence,  for  the  avoidance  of  irreparable 
injustice,  let  the  same  arrangements  await 
the  option  of  the  judge,  as  in  the  case  where 
(as  above)  the  original  is  known  to  be  in  a 
state  of  expatriation. 

Case  VI.  A script  purporting  upon  the  face 
of  it  to  be  a transcript,  is  proffered  as  such, 
but  the  existence  of  the  supposed  original  has 
not  been  ascertained. 

Rule.  It  may  sometimes  happen  that  a 
script,  purporting  or  appearing  upon  the  face 
of  it  to  be  a transcript  taken  from  some  ori- 
ginal of  the  same  tenor,  purport,  or  effect, 
shall  be  proffered  in  evidence  to  serve  in  place 
of  the  supposed  original;  at  the  same  time 
that  no  other  direct  evidence  of  the  existence 
of  such  original  is  producible.  In  such  case, 
let  such  supposed  transcript  be  received  in 
evidence  for  what  it  appears  to  be  worth ; sub- 
ject always  to  the  double  uncertainty  whether 
any  such  original  as  it  purports  to  have  been 
transcribed  from,  ever  existed  ; and  whether, 
supposing  such  original  to  have  existed,  the 
supposed  transcript  in  question  be  a suffi- 
ciently faithful  transcript  of  it. 

In  some  modifications  of  this  case,  the 
persuasive  force  of  an  article  of  evidence  of 
this  description  may  be  of  itself  very  slight 
and  inconsiderable.  At  the  worst,  however, 
it  will  operate  as  a lot  of  circumstantial  evi- 
dence, evidentiary  of  the  existence  of  a cor- 
respondent original;  and  it  is  of  the  nature 
of  circumstantial  evidence  to  be  susceptible 
of  any  degree  of  persuasive  force:  and,  as 
circumstantial  evidence,  be  it  in  what  shape 
it  may,  cannot  be  too  slight  to  be  received, 
in  company  with  other  evidence,  so  neither 
can  it  in  this. 
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If  the  supposed  original  be  an  article  of 
casually-written  evidence,  it  may  be  extreme- 
ly difficult  to  determine  whether  the  script  in 
question  be  a transcript  of  an  original  of  the 
same  tenor  or  effect,  or  whether  it  may  not 
itself  be  an  original,  not  having  been  tran- 
scribed from  any  other.  (See  below,  § 5.) 

In  the  case  where  the  supposed  original 
(supposing  it  to  exist)  must  have  been  an 
article  of  preappointed  evidence,  it  will  in 
general  be  sufficiently  apparent  that  the  script 
in  question — the  alleged  transcript,  if  it  had 
not  an  original,  could  not  itself  be  an  original. 
Why  ? Because  the  original,  being  by  the  sup- 
position an  article  of  preappointed  evidence, 
(for  example,  an  instrument  of  agreement  or 
conveyance,)  will  have  been  furnished  with 
some  intrinsic  marks  of  authentication,  pre- 
scribed or  customary,  such  as  could  not,  with- 
out forgery,  be  given  to  a transcript. 

In  this  case,  another  doubt  may  also  arise 
concerning  the  alleged  transcript,  — viz.  whe- 
ther it  be  a transcript  from  an  original  ac- 
tually authenticated,  or  only  a preparatory 
sketch  or  draught  of  an  instrument  to  the 
same  effect,  not  at  that  time  authenticated. 
In  the  former  case,  a correspondent  original 
must,  by  the  supposition,  have  existed : in 
the  other  case,  though  intended,  it  may  never 
have  existed.  In  the  former  case,  it  is  of  the 
nature  of  that  species  of  circumstantial  evi- 
, dence,  distinguished  on  a fosmer  occasion  by 
the  name  of  posteriora  priorum  evidence;  on 
the  other,  of  the  opposite  nature,  priorapos- 
teriorum  evidence. 

If,  upon  the  face  of  an  original  of  the  na- 
ture in  question,  a certain  formulary  of  attes- 
tation (whether  by  positive  appointment  of 
law.  or  by  custom)  be  generally  to  be  found, 
— the  difference  between  a transcript  and  a 
preparatory  draught  will,  in  general,  not  be 
difficult  to  decide  : if  it  be  a transcript,  the 
formulary  of  attestation  will  hardly  have 
been  omitted  in  it;  if  it  be  but  a preparatory 
draught,  no  such  formulary  can  make  part 
of  it. 

The  most  suspicious  modification  of  this 
case  is  where  a party  proffers  in  evidence  a 
script,  which,  according  to  his  account  of  it, 
is  a transcript,  in  tenor,  purport,  or  effect, 
made  from  an  original  instrument,  of  the 
nature  of  preappointed  evidence  (contractual, 
for  instance,  or  say  an  agreement  or  convey- 
ance ;)  which  instrument,  he  says,  was  once 
in  his  possession  (or  in  the  possession  of  some 
person  to  whose  interest  he  succeeds  in  qua- 
lity of  representative — suppose  his  ancestor 
or  testator,)  but  is  now,  to  use  the  common 
expression,  lost:  i.  e.  not  that  he  knows  of  its 
having  perished,  or  has  any  particular  reason 
for  supposing  it  to  have  perished;  but  that, 
after  every  search  he  .can  make,  he  has  not 
been  able  to  find  it,  nor  can  think  of  any 
place,  as  yet  unsearched  or  uninquired  at,  at 
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which  he  sees  any  probability  of  its  being 
found. 

This  sort  of  case  lies  obviously  open  to  the 
characteristic  fraud.  It  may  be,  that  no  such 
original  instrument  was  ever  in  existence; 
and  that  the  party,  not  choosing  to  run  the 
hazard  of  forging,  in  the  way  of  fabrication, 
any  pretended  original  to  the  same  effect, 
makes  and  produces  this  pretended  transcript, 
regarding  the  fraud  in  this  shape  as  being 
more  promising  in  point  of  success,  or  less 
exposed  to  danger. 

What,  on  the  other  hand,  may  also  be,  is, 
that  a genuine  original  to  that  same  effect 
was  once,  and  perhaps  still  continues  to  be, 
in  existence,  but,  by  the  operation  of  some 
cause  altogether  out  of  the  reach  of  his  know- 
ledge or  conjecture,  either  was  destroyed,  or 
was  concealed  or  removed  out  of  his  know- 
ledge. But,  as  neither  judicial  mendacity, 
nor  fraud  in  any  other  shape,  ought  to  be 
presumed — i.  e.  regarded  as  certain,  without 
special  inquiry  and  consideration  into  the  idio- 
syncrasy of  the  case, — the  state  of  things  in 
question,  though  a ground  of  suspicion,  forms 
,no  sufficient  ground  for  the  absolute  rejection 
of  the  evidence. 

This,  in  the  most  suspicious  form  that  it  can 
assume,  is  but  a modification  of  self-serving 
evidence ; of  which,  even  in  its  most  ques- 
tionable and  least  trustworthy  shape,  it  has 
already  been  in  some  degree,  and  will  here- 
after* be  more  fully,  shown,  that  it  ought  not 
in  any  case  to  be  absolutely  excluded;  much 
less  where,  as  here  supposed,  the  party  is 
subjectable  to  vivd  voce  cross-examination 
upon  oath. 

By  whose  hand  was  the  alleged  transcript 
I made?  By  that  of  the  party  by  whom,  in 
the  character  of  a transcript,  it  is  proffered 
in  evidence?  It  is  in  this  case  so  obviously 
exposed  to  suspicion,  that  it  seems  little  in 
danger  of  being  accepted  for  more  than  it  is 
worth.  Is  it  in  the  handwriting  of  another 
person  ? Then  there  must  have  been  some 
other  person  concerned  in  the  business,  and 
(if  not  imposed  upon)  privy  to  the  fraud.  If, 
j in  respect  of  punishment,  a fraud  of  this  kind 
is  placed  (as  it  ought  to  be)  upon  a level  with 
ordinary  forgery,  — in  such  case,  the  danger 
incurred  by  the  admission  of  this  transcrip- 
tiiral  kind  of  evidence  differs  but  inconsider- 
ably from  the  danger  inseparably  attached  to 
theadmission  of  preappointed  but  unregistered 
contractual  evidence  in  general ; since  all  such 
evidence,  being  unregistered,  is  liable  to  be 
forged. 

If  the  party  disguises  his  hjind,  to  make  it 
look  like  that  of  another  person,  a question 
that  cannot  fail  to  be  put  to  him  is,  who  the 
writer  is.  In  this  case,  whether  he  names 
a particular  individual,  or  declares  that  he 

* Bonk  IX.  Exclusion. 
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knows  not  who  it  is,  here  at  any  rate  is  a case  i 
of  judicial  mendacity,  superadded  to  a fraud 
which  ought  likewise  to  be  considered  as  a 
modification  of  forgery.  If  the  person  named 
by  him  be  a living  individual,  then  the  indi- 
vidual is  living  to  contradict  him : if  an  indi- 
vidual now  dead,  there  will  be  other  writings, 
the  genuine  writings  of  that  same  individual, 
to  confront  with  this  forged  and  spurious 
script:  if  it  be  an  individual  of  whose  hand 
no  specimens  are  to  be  found,  then  comes  the 
species  of  counter-evidence  constituted  by  the 
improbability  of  the  alleged  fact,  viz.  that,  of 
a hand  expert  in  writing,  this,  and  no  one 
other  production,  should  be  to  be  found. 

Supposing  the  instrument  genuine,  it  will 
seldom  happen  that  no  circumstantial  evi- 
dence, evidentiary  of  the  occasion  of  execu- 
ting it,  and  the  probability  of  its  having  been 
executed,  should  be  to  be  found.  In  propor- 
tion as  the  existence  of  this  sort  of  confirma- 
tive circumstantial  evidence  appears  probable, 
the  unforthcomingness  of  it  will  constitute 
an  objection  to  the  trustworthiness  of  the 
supposed  transcript;  and  an  objection  too  ob- 
vious to  be  in  danger  of  being  overlooked. 

By  all  these  considerations,  not  only  the 
danger  of  deception  in  case  of  fraud,  but  the 
probability  of  an  attempt  at  deception  by 
fraud,  will  surely  appear  to  be  reduced  very 
considerably  below  — I will  not  say  certainty 
— but  below  an  even  chance.  To  facilitate 
conception, — out  of  a hundred  cases  in  which 
evidence  of  this  sort  is  proffered,  in  ten,  and 
no  more  than  ten,  it  is  accompanied  with 
fraud,  and  in  one  out  of  these  ten  the  fraud 
succeeds.  Thus  stands  the  matter,  on  the 
supposition  of  the  admission  of  the  evidence. 
In  ninety  cases  out  of  every  hundred,  right 
decision — justice,  is  the  consequence  ; in  one 
only,  misdecisioii — injustice.  Next,  suppose  a 
peremptory  exclusion  put  upon  this  species  of 
evidence.  Here  the  proportions  are  reversed : 
in  one  instance,  misdecision  — injustice,  is 
prevented;  in  ninety  instances,  right  decision 
is  prevented,  injustice  is  produced. 

If  the  above  ratios  appear  too  great,  take 
lesser  ones : but  they  will  hardly  be  taken, 
by  anybody,  so  small,  but  that,  in  his  view 
of  the  matter,  the  probability  will  be  still  on 
the  same  side  — the  practical  result  will  be 
still  the  same. 

Case  VII.  The  original  in  the  power  of  the 
adverse  party. 

Observations.  In  this  case,  so  long  as  the 
party  in  whose  hands  the  original  is,  does 
not  produce  it,  the  existence  of  the  alleged 
transcript  being  notified  to  him,  the  fidelity 
of  the  transcript  is  thereby  proved,  as  against 
such  detainer,  by  a most  satisfactory  species 
of  evidence  — the  virtual  admission  of  the 
party  interested  in  the  proof  of  unfaithfulness 
on  the  part  of  the  transcript,  if  in  truth  it 
were  chargeable  with  any  such  defect. 
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That  a script,  or  anything  else,  should 
have  been  in  the  power  of  the  party  in  ques- 
tion, or  any  other  individual,  is  one  of  those 
events  against  the  happening  of  which,  be 
they  ever  so  undesirable,  no  industry  on  the 
part  of  the  law  can  afford  security.  But  that 
a script,  or  anything  else,  the  forthcomingness 
of  which  is  requisite  for  the  purposes  of  jus- 
tice, should  continue  unforthcoming  notwith- 
standing, and  at  the  same  time  continue  in 
existence,  is  a state  of  things  which  cannot 
have  place  from  any  other  cause  than  an  in- 
excusable imperfection  — a voluntary  imbeci- 
lity, in  the  system  of  procedure.  Supposing 
it  (for  argument’s  sake)  put  out  of  doubt, 
that  a man,  having  any  such  article  in  his 
custody  or  power,  wilfully  persists  in  the 
non-production  of  it,  — no  torture  that  he 
chose  to  submit  to,  rather  than  comply  in  this 
respect  with  the  obligations  of  justice,  could 
be  too  severe  : at  no  price  should  it  be  per- 
mitted to  a man  to  purchase  the  privilege  of 
flying  in  the  face  of  law,  and  committing  a 
known  injustice." 

A possible,  and  not  very  extraordinary  case, 
is  this  : The  original,  having  been  in  the 
hands  of  the  adverse  party,  has  passed  out  of 
his  hands,  and  altogether  out  of  his  power, 
without  any  design  of  eluding  the  probative 
force  of  the  transcript,  and,  in  a word,  with- 
out any  defavilt  of  his  in  any  shape.  In  this 
case,  he  will  n^urally  be  able  to  show,  if 
it  has  perished,  that  it  has  perished  ; if  not, 
into  what  other  hands  it  has  passed.  If,  in- 
stead of  this,  he  declares  (being,  of  course, 
judicially  examined)  that  he  knows  not  what 
is  become  of  the  original,  — in  such  case,  al- 
though the  declaration  should  be  true,  no 
injustice  can  reasonably  be  to  be  apprehended 
from  considering  the  verity  of  the  transcript, 
as  between  them  two  at  least,  as  sufficiently 
established.  If,  after  this  declaration,  he  de- 
clares, moreover  (under  the  same  securities 
for  veracity  as  are  applied  to  the  testimony 
of  an  ordinary  witness,)  that  he  does  not 
believe  the  alleged  transcript  to  be  faithful, 
but  to  be  unfaithful  in  such  or  such  specified 
points, — here  comes  a contrariety  of  evidence, 
a difficulty  under  which  the  judge  must  form, 
on  this  as  on  other  cases,  the  best  judgment 
in  his  power. 

In  this  case,  — as  between  these  two  par- 
ties, the  withholder  of  the  original,  and  the 
holder  of  the  transcript,  — it  manifestly  makes 
no  difference,  whether  the  original  be  pro- 
duced, that,  by  comparison  with  it,  the  tran- 
script may  be  verified ; or  whether,  on  the 
non-production  of  the  original,  the  verity  of 

• English  procedure,  with  the  most  perfect 
complacency,  licenses  injustice  in  this  shape,  to 
a most  deplorable  extent.  But  of  this  kind  of 
imperfection  the  display  belongs,  not  to  the  pre- 
sent subject,  but  to  that  of  Procedure.)  and  tli* 
bead  of  Forthcomingness. 
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the  transcript  be  declared  to  be  sufficiently 
ascertained. 

As  between  them  two,  yes : supposing  the 
bolder  of  the  transcript  satisfied  of  its  verity 

satisfied,  consequently,  that  the  original 

itself,  if  produced,  would  not  be  more  favour- 
able to  his  cause.  As  between  them  two, 
yes : but  not  as  between  other  persons.  If  it 
were  understood  that,  on  the  terms  of  esta- 
blishing the  verity  of  an  alleged  transcript, 
the  possessor  of  the  alleged  original  had  it 
absolutely  in  his  power  to  protect  it  from  the 
scrutiny  of  the  judge,  and  to  make  the  al- 
leged transcript  good  evidence  against  other 
persons,  in  the  same  or  other  suits, — the  effect 
of  forgery  might  thus  be  rendered  attainable, 
without  any  of  the  risks.  In  pursuance  of  a 
preconcerted  scheme  of  collusion,  in  an  action 
brought  on  purpose,  a pretended  transcript 
of  a deed  of  any  description  and  to  any  value 
is  proferred  in  evidence  by  the  plaintiff;  no- 
*/ce  for  the  production  of  the  original  is  given 
to  the  defendant ; the  defendant  forbears  to 
produce  it ; and  thereupon  the  character  of 
an  original — an  original  confirmed  by  judicial 
inquiry,  is  given  to  the  fraudulently  pretend- 
ed transcript. 

§ 4.  Arrangements  for  securing  the  fidelitg 
of  transcripts. 

Rule  1.  Upon  every  transcript,  made  by 
a public  scribe  in  the  course  of  office,  let  a 
pledge  of  correctness  be  entered  upon  the 
face  of  it,  as  follows  : — 

1.  The  name  of  the  transcriber,  written  by 
his  own  hand. 

2.  The  designation  of  the  actual  time  of 
taking  the  transcript;  expressed  by  the  day, 
month,  and  year. 

3.  The  designation  of  the  place  at  which 
the  transcript  was  taken. 

Rule  2.  If,  of  the  same  transcript,  one  part 
be  written  by  one  hand,  another  by  another, 
the  designation  should  be  repeated  every  time 
It  thus  changes  hands ; but,  the  name  once 
given  at  length,  the  initials  will  afterwards 
be  sufficient. 

Rule  3.  This  obligation  ought  equally  to 
be  extended  to  professional  scribes  ; for  ex- 
ample, to  notaries,  conveyancers,  attorneys, 
and  their  clerks. 

Rule  4.  Where,  either  at  the  time  of  making 
the  transcript,  or  afterwards,  it  comes  to  be 
examined  by  any ‘person  other  than  the  tran- 
scriber, the  same  pledge  of  correctness  should 
be  given  by  such  examiner  likewise. 

Rule  5.  And  this  whether,  on  the  part  of 
the  transcriber,  the  transcript  bears  on  the 
face  of  it  any  such  pledge  of  correctness,  or 
sot. 

Rule  6.  Of  every  such  official,  as  well  as 
of  every  such  professional  transcript,  as  well 
the  writer  as  the  exaeniner  should  at  all  times 
be  subject  to  judicial  examination,  touching 


the  fidelity  of  the  transcript,  and  the  truth 
of  their  respective  marks  of  verification,  as 
above. 

Rule  7.  If,  notwithstanding  all  such  ex- 
ternal evidence,  the  fidelity  of  the  transcript 
be  in  dispute,  and  the  original  be  still  forth- 
coming, — the  examination  of  the  transcript 
by  the  original,  as  touching  the  points  in  dis- 
pute, may  be  made  at  any  time,  by  or  under 
the  eyes  of  the  judge. 

Taken  on  the  whole,  the  uses  of  these  en- 
tries are  not  unobvious. 

1.  To  afford  a security  against  incorrect- 
ness through  negligence.  If  error  appears,  it 
appears  at  the  same  time  who  the  person  is, 
to  whom  it  is  to  be  imputed. 

2.  To  afford  a security  against  fraud.  If 
fraud  have  any  share  in  the  production  of  the 
error,  — being  the  work  of  design,  it  cannot 
but  be  a material  one,  so  as  to  operate  to 
the  prejudice  of  some  right.  But,  the  more 
material  it  is,  the  more  strongly  it  points 
the  eye  of  suspicion  upon  the  person  of  the 
transcriber;  and  there  he  is,  to  answer  for 
it.  If  the  entry  be  not  the  writing  of  the 
person  whose  writing  it  purports  to  be,  it  is 
then  a forgery : and,  in  this  case,  the  punish- 
ment and  peril  of  forgery  attach  upon  the 
fraud. 

3.  A collateral  and  inferior  use,  in  the  case 
of  the  transcriber,  is,  to  serve  as  an  index 
and  measure  of  his  capacity  and  diligence,  by 
showing  the  quantity  of  business  dispatched 
by  him  in  each  given  portion  of  time. 

The  use  of  the  designation  of  the  time, 
coupled  with  that  of  the  place,  is  to  throw 
difficulties  in  the  way  of  forgery.  The  for- 
gery will  be  detected,  if  it  should  appear  that, 
on  the  day  in  question,  there  was  no  such 
person  writing  in  that  office,  in  that  place. 
And,  as  to  the  clerk  himself  whose  hand  is 
thus  forged,  it  will  be  easier  to  him  to  say 
with  assurance  that  he  wrote  no  such  paper 
on  this  or  that  particular  day,  than  that  he 
never  wrote  any  such  paper  in  the  whole 
course  of  his  life.  At  the  particular  time  in 
question,  it  may  happen  to  him  to  recollect 
that  his  whole  time  was  occupied  about  other 
business. 

In  the  case  of  the  examiner’s  mark  of  at- 
testation, an  effectual  indication  of  forgery 
w'ill  be  afforded,  should  it  ever  appear  that, 
before  the  time  therein  specified,  the  original 
had  perished. 

In  the  case  of  an  official  transcript,  the 
designation  of  the  place  may,  at  first  sight, 
appear  superfluous.  The  situation  of  the  offi- 
cial house  is  a matter  of  universal  notoriety; 
and  the  official  books  and  documents  are 
kept  at  the  official  house.  But, 

1.  In  some  cases,  the  office  itself  is  ambu- 
latory; as  in  the  case  of  military  offices,  by 
sea  and  land. 

2.  The  transcript  may  be  of  the  nature  ot 
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tJiose  which  are  destined  to  be  sent  out  of  the 
office;  such  as  circular  letters,  and  the  like. 

3.  The  document  in  question,  though  de- 
signed to  be  kept  in  the  office,  may,  on  some 
unforeseen  occasion,  be  sent  out  of  it,  or,  by 
accident,  separated  from  it.  The  designation 
of  the  place  will  in  this  case  serve  for  the 
replacement  of  it. 

4.  The  designation  of  the  person  is  scarce- 
ly complete  without  the  designation  of  the 
place.  Of  the  names  called  proper  names, 
there  are  few  but  what  are  in  fact  common 
to  many  persons. 

Of  the  above-proposed  arrangements,  the 
description  is  simple,  the  efficiency  obvious, 
and  the  trouble  not  considerable.  The  ap- 
plication of  them  may  at  least  be  considered 
as  forming  the  matter  of  a general  rule.  If, 
in  this  or  that  particular  instance,  the  labour 
should  appear  to  outweigh  the  utility,  — in 
every  such  particular  instance  it  will  be  easy 
to  discard  them  by  a special  rule  of  exception 
adapted  to  the  case. 

In  the  case  of  an  official  transcript  (as 
above.)  a transcript  having  for  its  writer,  or 
examiner,  or  both,  a public  functionary, — if 
the  above  arrangements  for  the  security  of 
individual  responsibility  be  established,  the 
security  afforded  (as  above)  by  the  relative 
date  of  the  judicial  deposition,  will  be  the 
less  material ; inasmuch  as  the  certificate  or 
attestation  of  transcription  or  examination 
will  never  have  been  attached  to  the  tran- 
scription, but  under  the  persuasion  of  even- 
tual liability  to  judicial  scrutiny. 

On  that  supposition,  the  case  to  which  it 
applies  with  particular  efficiency  is  that  where 
the  examiner  has  not  been  any  such  public 
functionary,  but  some  unofficial  individual  — 
such,  for  instance,  as  a professional  agent  of 
this  or  that  one  of  the  parties  in  the  cause ; 
or,  in  case  of  an  instrument  of  conveyance, 
or  other  contract,  the  man  of  law,  or  the 
clerk  of  the  man  of  law  (notary,  attorney, 
or  conveyancer,)  by  whom  the  original  was 
drawn,  or  who,  in  the  way  of  his  profes- 
sional functions,  had  had  occasion  to  advert 
to  the  contents  of  the  original  for  any  other 
purpose. 

With  the  help  of  this  check,  so  strong  is 
the  collective  body  of  security  thus  afford- 
ed, that  the  trustworthiness  of  an  examiner 
of  the  least  trustworthy  description  may  be 
raised  by  it  to  a level  superior  in  the  eye  of 
reason  to  a person  of  the  most  trustworthy 
description,  to  whom,  for  want  of  the  requi- 
site arrangements,  the  security  for  individual 
responsibility  is  found  not  to  apply.  Forex- 
ample,  the  testimony  of  the  party  by  whom, 
and  consequently  in  favour  of  whom,  the 
supposed  transcript  is  proffered  in  evidence, 
will,  under  these  circumstances,  present  a 
better  claim  to  credence  than  can  be  pre- 
sented by  any  supposed  official  transcript;  — 
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nay,  even  by  any  transcript,  of  which,  though 
it  be  known  that  it  was  made  or  examined 
in  this  or  that  particular  office,  and  conse- 
quently by  one  or  other  of  the  clerks  that  at 
one  time  or  other  have  been  employed  in  that 
office,  it  is  not  known  by  what  one  in  parti- 
cular of  those  clerks  it  was  written  or  exa- 
mined. 

§ 5.  How  to  distingvish  between  original  and 
transcript. 

In  the  case  of  preappointed  evidence,  all 
difficulty  from  this  source  is,  or  at  least  na- 
turally will  be,  endeavoured  to  be  provided 
against  and  prevented. 

But,  in  the  case  of  casually-written  evi- 
dence, the  case  may  remain  exposed  to  every 
difficulty. 

If  it  be  a letter,  that  letter  will  naturally 
be  signed  by  him  whose  discourse  it  is.  But, 
among  persons  in  habits  of  intimacy  with  each 
other,  and  perfectly  acquainted  with  each 
other’s  hands,  the  formality  will  often  have 
been  omitted. 

But  a script  appears  in  form  of  a letter, 
and  that  letter  signed  by  a name.  To  a per- 
son sufficiently  acquainted  with  the  hand- 
writing, it  may  be  proportionally  clear  that 
it  is  the  handwriting  of  the  individual  whose 
name  it  bears:  but,  to  the  persons  interested 
in  the  business,  that  person  and  his  hand- 
writing are  (suppose)  alike  unknown.  In 
that  case,  fraud  of  every  kind  apart,  it  can- 
not assuredly  be  known  to  a certainty  whe- 
ther the  script  be  an  original  or  a copy.  All 
that  can  be  said  is,  that  its  being  an  origi- 
nal is  the  more  frequent,  and  thence  in  each 
individual  case  (setting  aside  idiosyncratic 
indications)  the  more  natural  and  probable, 
result.  For, 

1.  Considered  in  an  aggregate  point  of  view, 
the  number  of  letters  of  which  no  transcripts 
are  taken,  exceeds  (it  may  well  be  thought) 
in  a prodigious  degree  the  number  of  those 
of  which  transcripts  are  taken.  But  the 
strength  of  this  consideration  will  depend 
upon  a variety  of  circumstances:  — 1.  Upon 
the  importance  of  the  subject  of  the  letter; 
commercial,  or  non- commercial  — relative  to 
business  purely  private,  or  to  business  more 
or  less  public,  &c. : 2 Upon  the  prevalence 
of  the  faculty  and  habit  of  taking  copies  of 
letters,  in  the  country  in  question,  at  the 
time  in  question. 

2.  When  a transcript  of  a letter  is  taken 
(fraud  apart,)  it  is  common  and  natural  that 
upon  the  face  of  it  it  should  be  so  intituled; 
or,  at  any  rate,  that  in  some  way  or  other  an 
indication  should  be  given  of  its  not  being 
meant  for  anything  more.  On  the  other  hand, 
this  indication  is  a circumstance  to  which  it 
may  easily  happen  to  be  omitted.  A letter  lies 
before  me : I take  a copy  of  it  (no  matter 
for  what  purpose)  for  my  own  use:  I know 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


f O K ( A ' 

! 'ACULTAO  be  DfRECHO 


Ch.  VIII.] 


MAKESHIFT—  TRANSCRIPTITIOUS. 


it  to  be  but  a copy : what  need  have  I to 
give  the  information  to  myself? 

Suppose  other  persons  are  meant  to  share 
with  me  in  this  use  — all  of  whom  are  ac- 
quainted either  with  me  or  with  the  writer 
of  the  original,  and  with  our  respective  hands. 
Even  in  this  case,  the  indication  will  be  apt 
to  appear  alike  superfluous,  and,  as  such,  to 
be  omitted. 

3.  If  the  original  he  no  more  than  a me- 
morandum, written  by  the  writer  for  his  own 
use,  and  not  addressed  to  anybody,  or  meant 
to  l)e  sent  to  anybody;  — in  that  case,  if  a 
transcript  be  taken  of  it  by  another  person, 
it  may  be  impossible  for  any  third  person 
(otherwise  than  by  examination  of  one  of  the 
persons  — the  writer  of  the  original,  or  the 
transcriber)  to  give  so  much  as  a guess  which 
was  the  original,  which  the  transcript.  Either, 
presenting  itself  without  the  other,  would 
of  course  be  taken  for  an  original : from  the 
sight  of  the  original  alone,  no  person  would 
be  led  to  conclude  that  any  transcript  had  been 
made  of  it;  from  the  sight  of  the  transcript 
alone,  no  person  would  be  led  to  conclude 
that  it  was  not  an  original,  but  a transcript. 
Such  would  generally  be  the  case,  supposing 
both  of  them  equally  free  from  alterations 
and  slips  of  the  pen.  On  the  other  hand, 
where  alterations  and  blemishes  are  visible, 
from  the  nature  of  these  blemishes  some  sort 
of  indication  or  ground  of  conjecture  respect- 
ijig  the  script  in  question  taken  singly,  as  to 
the  question  whether  it  be  an  original  or  a 
copy,  may  every  now  and  then  be  discover- 
able. 

In  an  original,  whatever  alterations  occur 
will  naturally  have  arisen  from  a correspon- 
dent change  in  the  thought  and  plan  of  the 
discourse.  If  one  word  be  struck  out,  and 
another  written  over  it,  the  word  thus  sub- 
stituted will  commonly  have  no  resemblance 
in  physical  appearance  to  the  word  to  which 
it  is  substituted : especially  if,  a clause  com- 
posed of  three  or  four  words  in  connexion 
being  struck  through,  another  clause,  em- 
bracing also  a number  of  words,  be  put  to 
serve  instead  of  it. 

In  a transcript,  where  any  such  alterations 
are  perceptible,  if  the  error  consisted  in  the 
omission  of  a word  or  series  of  words,  the 
correction  will  consist  in  the  insertion  of  such 
omitted  word  or  words ; which  insertion,  the 
error  not  having  been  discovered  till  the  line 
is  finished,  will  commonly  be  made  in  the  way 
of  interlineation.  If  the  error  consisted  in 
the  substitution  of  one  word  for  another,  the 
improper  word  will,  in  general,  be  a word 
more  or  less  nearly  similar  in  physical  appear- 
ance to  the  proper  one. 

In  short,  — in  an  original,  if  any  alterations 
are  perceptible,  they  will  be  such  as,  being 
the  result  of  a change  of  thought,  will  be  in- 
dicative of  such  a change : in  a transcript,  if 
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be  indicative  of  any  change  of  thought. 

On  the  occasion  of  these  and  all  other  such 
diagnostics,  a caution  as  useful  as  any  or  all 
of  them  put  together,  is,  not  to  place  too  im- 
plicit a confidence  in  them ; and  this  for  two 
reasons : — 1.  Because,  even  frand  apart,  their 
conclusiveness  is  susceptihle  of  an  infinity  of 
gradations  ; 2.  Because,  if  any  one  were  un- 
derstood to  he  conclusive,  fraud  would  natu- 
rally bend  its  endeavours  to  take  advantage 
of  the  rule. — Example  : In  the  natural  state 
of  things,  fraud  apart,  an  original  brouillon 
may  swarm  with  substitutions  and  inter- 
lineations, to  any  degree  of  complication : a 
transcript  will  not  naturally  be  infected  in  any 
considerable  degree  with  any  such  blemishes. 
But,  if  this  were  to  be  understood  in  the 
character  of  a peremptory  rule,  to  which  the 
judge  were  obliged  to  conform  — a man  who, 
making  a transcript,  wished  for  any  sinister 
purpose  to  make  it  pass  for  an  original,  would 
fill  it  with  such  blemishes  on  purpose. 

Mule.  Where,  as  between  divers  scripts 
emanating  from  the  same  original  source,  a 
doubt  arises  which  is  to  be  considered  as  the 
authentic  draught ; as,  for  instance,  between 
two  such  scripts,  whether  the  first  be  a rough 
sketch  preparatory  to  the  original,  and  the 
second  the  original,  or  the  first  an  original, 
and  the  second  a transcript  (viz.  either  in 
tenor  or  in  substance  ;)  — let  not  the  claim  of 
any  such  script  to  be  considered  as  the  more 
authentic,  be  regarded  as  fixed  by  any  general 
rule  applicable  to  all  sorts,  or  to  any  sorts, 
of  scripts,  except  so  far  as,  in  the  instance  of 
this  or  that  particular  species  of  script,  the 
distinction  may  have  been  fixed  by  an  appro- 
priate provision  of  statute  law.  But,  in  each 
instance,  let  all  such  of  the  contending  scripts 
as  can  be  produced,  be  produced  accordingly  ; 
and,  from  a joint  comparison  of  them  all,  let 
the  true  import  of  the  discourse  be  collected. 

Examples : — 

1.  Shop-books.  Several  shop-books  kept 
by  the  same  shopkeeper.  In  some,  the  order 
of  the  entries  will  have  heen  purely  chrono- 
logical : in  the  waste-book  and  journal.  In 
others,  the  primary  principle  of  arrangement 
will  be  logical ; the  transactions  being  classed 
in  groups,  sometimes  according  to  the  per- 
sons, sometimes  according  to  the  things,  to 
which  they  relate : the  chronological  prin- 
ciple of  arrangement  being  secondary  with 
relation  to  these  logical  ones. 

In  general,  an  entry  belonging  to  that  book 
in  which  the  transaction  is  entered  before  it 
is  entered  in  any  other,  will  be  more  trust- 
worthy than  the  correspondent  entry  in  any 
other  of  the  books : because  the  former  one 
will  be  of  the  nature  of  an  original,  the  others 
no  more  than  transcripts,  entered  on  so  many 
different  principles  of  arrangement.  But  it 
may  happen  that  a mistake  was  made  in  the 
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prior  entry,  and  that  it  received  correction  in 
a posterior  one. 

2.  Official  books  of  any  public  office.  The 
documents  usually  entered  in  the  office  beinjj 
known, — tbe  document,  a.s  made  out  in  pro- 
per form,  will  naturally  have  been  preceded 
in  many  instances  by  a short  minute  or  memo- 
randum, indicative  of  the  species  ot  tbe  do- 
cument which  is  to  be  made  out,  and  serving 
for  instruction  to  the  clerk  by  whom  it  is  to 
be  made  out. 

3.  The  documents  (if  more  than  one)  ser- 
ving to  exhibit  a man’s  last  will : — viz.  if  no 
sufficient  care  has  been  taken  by  the  legislator 
to  stamp  the  character  of  anthenticity  upon 
a document  of  a particular  description,  to  the 
exclusion  of  all  others  that  are  liable  to  come 
into  competition  w'ith  it:  or  if  a document, 
upon  the  face  of  it  authentic,  should  come  to 
be  impugned  on  the  ground  of  spurioiisness, 
falsification,  or  unfairness  in  respect  of  the 
mode  of  bringing  it  into  existence. 

CHAPTER  IX. 

OF  REPORTED  REAL  EVIDENCE:  1.  e.  SUPPOSED 

REAL  EVIDENCE,  TRANSMITTED  THROUGH 

ORAL  JUDICIAL  TESTIMONY,  OR  THROUGH 

CASUALLY-WRITTEN  EVIDENCE. 

The  inferiority  of  transmitted  evidence,  as 
compared  with  immediate  evidence  from  the 
same  source,  is  as  manifest  in  the  instance  of 
this,  as  of  any  other,  species  of  transmitted 
evidence.  This  species  of  evidence  cannot 
therefore  but  be  ranged  under  tbe  head  of 
makeshift  evidence.  At  the  same  time,  the 
cases  are  numerous,  and  the  description  of 
them  extensive,  in  which  the  correspondent 
immediate  evidence  is  not  to  be  had,  yet  in 
which  evidence  from  that  source  is  so  ma- 
terial, that,  in  a general  view,  the  admissibi- 
lity of  it,  even  in  the  secondary  and  reported 
form,  is  altogether  out  of  dispute. 

Of  the  instructiveness  and  importance  of 
real  evidence,  a general  view  has  already  been 
given  under  the  head  circumstantial  evidence, 
of  which  it  constitutes  a species.  On  the 
present  occasion,  what  remains  to  be  brought 
to  view  is  the  specific  description  of  the  cha- 
racteristic fraud,  and  the  modifications  which 
this  species  of  transmitted  evidence  is  suscep- 
tible of,  according  to  the  nature  and  trust- 
worthiness of  the  medium  through  which  it 
may  happen  to  be  transmitted  to  the  concep- 
tion of  the  judge. 

The  species  of  fraud  to  which  this  species 
of  makeshift  evidence  stands  exposed,  may 
be  thus  described  : — A person  (suppose  the 
defendant,  or  any  other  person  on  his  behalf, 
in' an  expected  criminal  cause)  — applying 
himself  to  the  thing  which,  with  relation  to 
the  principal  fact  in  question,  is  already  be- 
come, or  which  he  proposes  to  convert  into, 
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a source  of  real  evidence  — either  obliterates 
or  alters  the  evidentiary  appearances  pre- 
sented by  it  in  the  state  in  which  he  found  it, 
or  superinduces  upon  it  fresh  appearances  of 
his  own  production,  such  as  appear  to  him  con- 
ducive to  his  purpose  (viz.  in  the  present  case, 
that  of  exculpating  him  from  the  charge.) 

This,  it  is  evident,  is  neither  more  nor  less 
than  the  sort  of  fraud  which  there  has  already 
been  occasion  to  bring  to  view  (to  wit,  in  the 
Book  on  Circumstantial  Evidence,)  under  the 
denomination  of  forgery  of  real  evidence: 
alterative  or  fabricative,  as  the  case  may  be. 

One  circumstance  is  remarkable,  as  being 
peculiar  in  relation  to  this  modification  of 
transmitted  evidence.  Exposed,  as  it  has  been 
seen  to  be,  to  a characteristic  fraud,  it  is  so 
no  otherwise  than  as  the  corresponding  im- 
mediate evidence  is : the  real  evidence  af- 
forded by  the  same  physical  object,  — issuing 
from  the  same  source. 

The  cause  of  the  difference  is,  that,  in  the 
case  of  the  other  modification  of  transmitted 
evidence,  there  are  at  least  two  persons  con- 
cerned, or  supposed  to  be  concerned,  in  the 
character  of  witnesses  or  sources  of  evidence , 
two  persons,  the  one  of  which  (viz.  the  ex- 
trajudicial witness)  may,  under  favour  of  his 
exemption  from  the  sanction  of  an  oath,  and 
from  cross-examination,  put  a deceit  upon  the 
other  (viz.  upon  the  intended  judicial  wit- 
ness ;)  such  a deceit,  from  which  the  judge, 
armed  as  he  is  with  those  instruments  for 
the  extraction  of  truth,  is  proportionably  de- 
fended. 

But,  to  the  fraud  liable  to  be  practised 
upon,  or  in  relation  to,  real  evidence,  the  si- 
tuation of  one  cause  stands  no  less  exposed 
than  that  of  another  — that  of  the  judge,  no 
less  than  that  of  any  reporting  percipient  wit- 
ness, on  whose  report,  through  choice  or  ne- 
cessity, he  rests  his  conception  of  the  fact, — 
instead  of  the  testimony  of  his  own  senses, 
with  his  own  judgment  for  their  assistance. 

For  this  same  reason,  everything  that  relates 
to  the  examinability  of  the  supposed  extraju- 
dicial witness  has  no  place  here.  Here  there 
is  no  extrajudicial  witness  in  the  case;  in  the 
room  of  the  interrogable  or  uninterrogable 
person,  we  have  the  uninterrogable  thing. 

The  personal  evidence,  by  which  tbe  sup- 
posed real  evidence  in  question  is  transmitted 
to  the  conception  of  the  judge,  may  wear  any 
of  the  forms  which  have  already  been  brought 
to  view: — 1 . Oral  evidence, j udicial testimony, 
delivered  or  e.xtracted  in  the  judicial,  that  is 
(by  the  supposition)  the  most  trustworthy, 
mode;  2.  Casually- written  evidence;  minutes 
taken,  descriptive  of  the  appearances  exhi- 
bited by  the  thing — by  the  source  of  the 
real  evidence:  taken  by  a private  individual, 
in  the  situation  of  an  extrajudicial,  and  not 
an  official,  witness,  — taken  consequently  at 
the  time  when  the  evidentiary  appearances 
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are  freshest  and  most  instructive,  or  at  any 
late  period  (if  any,)  when,  by  the  agency^  of 
time,  they  have  been  rendered  less  correctly 
instructive:  taken,  again,  either  at  the  very 
moment  of  inspection,  or  at  any  succeeding 
period,  and  at  the  end  of  any  longer  interval 
of  time.  3.  Written  evidence  taken  by  a pre- 
appointed, and,  quoad  hoc  at  least,  an  official, 
witness:  not  by  the  judge  himself,  but  by 
some  person  of  chosen  trustworthiness,  ap- 
pointed for  the  purpose  either  by  general  and 
permanent  designation  of  the  law,  or  by  spe- 
cial appointment  from  the  judge.  4.  Judicial 
testimony,  delivered  and  extracted  in  the 
judicial  mode,  but  grounded  and  supported 
by  written  minutes,  containing  the  result  of 
the  inspection:  the  view  itself  taken,  and 
the  result  committed  to  writing,  at  a period 
earlier  than  that  at  which  the  business  could 
have  been  performed  by  a judicial  presenta- 
tion, or  examination  in  the  first  instance. 

Comparing  with  each  other  the  two  species 
of  evidence,  the  original  and  reported  (bear- 
ing in  mind  the  several  causes  of  inferiority 
observable  in  makeshift  evidence,  with  rela- 
tion to  the  correspondent  species  of  regular 
evidence,)  we  shall  find  the  difference  much 
less  in  this,  than  in  any  other,  instance. 

1.  The  person  by  whom  the  reported  real 
evidence  is  reported,  may  always  be  a pre- 
appointed witness  — and  that  witness  preap- 
pointed even  by  the  judge.  Here  then  vanishes 
all  danger  of  fraud.  Of  all  the  several  species 
of  makeshift  evidence,  this  is  the  only  one 
which  is  not  exposed  to  any  variety  of  what 
we  have  called  the  characteriatic  fraud. 

2.  The  person  appointed  thus  to  act  in  the 
character  of  reporting  witness,  may  he,  and 
naturally  will  be,  a person  possessed  of  that 
appropriate  stock  of  information,  which,  with 
relation  to  the  subject-matter  of  the  depo- 
sition, will  place  him  in  the  predicament  of 
a scientific  witness.  The  danger  of  deception 
on  the  part  of  the  judge,  without  fraud  on 
the  part  of  the  deposing  witness  — without 
any  symptom  of  weakness  in  his  rational  fa- 
culties— without  any  other  than  such  of  which 
his  intellectual  faculties  may  be  the  seat, — 
is  thus  reduced  to  its  minimum. 

To  the  moraf  trustworthiness  of  official  evi- 
dence (viz.  of  judicial,  the  most  trustworthy- 
species  of  official,  evidence,)  he  may,  and  na- 
turally will,  add  the  intef/ecrrmf  trustworthi- 
ness of  scientific  evidence.  If  no  appropriate 
modification  of  physical  science  be  requisite, 
the  person  selected  for  this  purpose  will  na- 
turally he  appointed  by  the  judge  ; a person 
known  to  him  through  the  medium  of  official 
relation  and  intercourse:  in  the  opposite  case, 
some  person  recommended  by  the  general  re- 
putation of  appropriate  science. 

It  follows,  then,  that  if,  between  the  im- 
mediate and  the  thus  reported  real  evidence, 
there  be  in  any  case  any  practically  material 


difference  in  point  of  trustworthiness,  it  can 
only  he  in  so  far  as  there  is  something  in  the 
particular  nature  of  the  real  evidence  in  ques- 
tion, that  disqualifies  it  from  being  trans- 
mitted with  accuracy  through  the  medium  of 
personal  report:  the  perceptions  which  it  af- 
fords to  a percipient  witness  being  such  as 
cannot,  without  material  alteration,  be  trans- 
mitted through  the  medium  of  language. 

But,  even  in  this  case,  the  difference  in 
point  of  trustworthiness  will  not  be  so  great, 
as,  upon  the  face  of  the  above  statement,  it 
might  at  first  sight  appear  to  be.  The  judge 
— the  official  permanent  judge — is  not,  upon 
the  footing  of  this  arrangement,  so  correctly 
and  fully  informed,  as  in  the  case  where  the 
information  is  presented  to  him  in  the  shape  of 
immediate  real  evidence.  True:  but  (though 
he  is  not)  his  nominee,  his  deputy, — the 
person  selected  by  him  on  the  ground  of  his 
appropriate  trustworthiness,  as  qualified,  for 
the  purpose  in  question,  to  officiate  in  his 
place,  — receives  and  contemplates  the  in- 
formation in  its  character  of  immediate  real 
evidence.  The  decision  of  the  case  does  not 
in  effect  lose  the  benefit  of  immediate  rea^ 
evidence  : the  result  of  the  arrangement  is  no 
more  than  this,  viz.  that  the  decision  in  effect 
is  transferred  from  the  judge  in  ordinary,  to 
another  judge,  who,  though  but  an  occasional 
one,  may,  on  the  particular  occasion  in  ques- 
tion, for  anything  that  appears.  Be  regarded 
as  equally  fit  and  competent. 

Upon  this  footing  stands  the  disadvantage 
which  reported  real  evidence  lies  under,  when 
compared  with  immediate  real  evidence.  Con- 
sidered in  another  point  of  view,  it  may  (at 
least  in  certain  circumstances)  appear  pos- 
sessed of  an  advantage.  For  the  judicial  trust- 
worthiness of  the  official  judge  — for  the  pro- 
bity, attention,  and  intelligence,  brought  into 
action  by  him  on  the  occasion,  — the  public 
possesses  in  this  case  a sort  of  security,  which 
it  possesses  not  in  the  other.  Suppose  in  the 
place  of  the  judge  an  all-perfect  human  being, 
and  at  the  same  time,  on  the  part  of  the  pro- 
posed occasional  judge-depute  ad  hoc,  a cha- 
racter considerably  inferior  in  these  respects 
to  his  principal ; the  difference  and  the  disjid- 
vantage  on  the  side  of  the  reported  real  evi- 
dence, in  its  comparison  with  the  immediate, 
may  be  very  considerable.  On  the  other  band, 
suppose  any  considerable  degree,  though  it 
be  no  more  than  the  ordinary  degree,  of  de- 
ficiency in  point  of  trustworthiness  on  the 
part  of  the  ordinary  judge;  or  (what  is  at 
once  an  equally  natural  and  less  invidious 
supposition)  suppose  but,  on  the  part  of  the 
public,  a degree  (though  it  be  no  more  than 
the  ordinary  degree)  of  suspicion  of  a defi- 
ciency of  trustworthiness  in  any  of  these 
points  on  the  part  of  the  judge;  the  advan- 
tage capable  of  being  possessed  by  the  infor- 
mation when  in  the  shape  of  reported  evidence. 
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may  be  not  inconsiderable.  The  judge  (sup- 
posing him  to  re[air  to  the  spot  alone)  sees 
as  much  of  the  evidence  as  he  pleases,  and 
no  more  than  he  pleases : pays  what  atten- 
tion to  it  he  pleases,  and  no  more  than  he 
pleases : contemplates  it,  if  he  pleases,  on 
one  side  only,  and  with  no  other  intention 
than  that  of  discovering  what  pretences  can 
bo  found,  what  excuses  can  be  made  to  the 
public  and  his  own  conscience,  for  deducing 
from  it  inferences  favourable  to  that  side  of 
the  cause  which  his  affections  induce  him  to 
espouse.  With  these  eyes  it  is  that  he  views 
it:  and  it  is  after  thus  viewing  it,  in  his  cha- 
racter of  a witness,  that  he  reports  it  — to 
whom  ? To  himself,  in  the  character  of  a 
judge.  It  is  the  judge  himself  who  is  the  wit- 
ness ; and  that  witness  examined  in  secreto 
judicis,  in  the  recesses  of  the  judge’s  own 
conscience  : examined,  and  without  cross- 
examination,  by  the  judge. 

Turn  now  to  the  opposite  case,  and  see 
upon  what  footing  stands  the  case  of  infor- 
mation from  the  same  source,  when  reported 
to  the  judge  through  the  medium  of  some 
other  official  (or  at  any  rate  a preappointed) 
witness.  His  report  is  delivered, — it  may  at 
least  be,  and  therefore  (at  the  instance  of 
either  party)  ought  to  be,  delivered,  — upon 
the  same  footing,  in  every  respect,  as  that  of 
any  ordinary  witness — in  public,  and  subject 
to  cross-examination,  with  the  several  atten- 
dant securities.  It  is  from  this  completely 
scrutinized  evidence,  delivered  under  the  eye 
of  the  public,  that  the  judge,  himself  speaking 
and  acting  under  the  eye  of  the  public,  draws 
his  inferences. 

In  the  one  case,  the  judge  decides  upon 
data  not  before  the  public,  and  the  public  in 
consequence  has  no  coritroul  over  him:  in  the 
other  case,  the  judge  decides,  as  in  ordinary 
cases,  from  data  which  are  as  completely  be- 
fore the  public  as  before  himself. 

With  respect  to  the  option,  the  question 
therefore  seems  to  be  brought  to  this  point: 
— In  the  case  where  the  information  presents 
itself  to  the  judge  in  the  shape  of  immediate 
real  evidence  (the  judge  conveying  himself 
to  the  spot  for  the  purpose  of  contemplating 
it  in  that  shape,)  can  he,  or  can  he  not,  take 
the  public,  a sufficient  portion  of  the  public, 
>vith  him  ? If  he  can,  and  does, — in  such  case 
the  immediate  evidence  preserves  its  supe- 
riority over  transmitted  evidence : if  he  does 
not, — in  that  case,  the  transmitted  evidence, 
instead  of  being  inferior,  is  in  fact,  in  a prac- 
tical view,  superior,  to  the  immediate  evi- 
dence ; the  transmitted  evidence  (though  in 
itself  it  possesses  the  characteristic  property 
of  makeshift  and  irregular  evidence)  to  the 
regular.* 

• The  justice,  that  is,  of  immediate  and  intrin- 
sic importance — the  justice  upon  which  the  sense 
of  security  on  the  part  of  the  public  depends,  is 


. CHAPTER  X. 

OF  EVIDENCE  TRANSMITTED  THROUGH  AN 
INDEFINITE  NUMBER  OF  MEDIA. 

We  come  now  to  the  case  where  the  infor- 
mation in  question  presents  itself  as  if  trans- 
mitted through  media,  simple  or  complex,  as 
above  described,  and  in  each  case  with  re- 
petitions, in  any  number,  of  any  one  or  more 
of  the  elements. 

The  modifications  of  which  this  case  is  sus- 
ceptible, are  evidently  infinite.  Happily,  the 
conduct  that  seems  proper  to  be  observed  in 
relation  to  them  will  be  found  capable  of  being 
determined  by  a few  simple  principles. 

The  first  point  to  be  ascertained  under  this 
head,  is  the  influence  exercised  by  the  num- 
ber of  the  media  upon  the  probative  force  of 
the  information  thus  conveyed. 

For  this  purpose,  instead  of  the  word  me- 
dium, there  may  on  some  occasions  be  a con- 
venience in  employing  the  word  degree. 

The  mode  in  which  this  is  to  be  done,  is  by 
reckoning,  for  every  medium  through  which 
the  evidence  passes,  a degree.  Thus,  hearsay 
evidence  through  one  medium  is  of  the  first 
degree,  through  two  media  of  the  second  de- 
gree, and  so  on. 

1.  In  every  succession  from  one  medium 

not  abstract  real  justice,  but  apparent  justice. 
Real  justice  is  no  otherwise  of  importance,  than 
in  as  far  as  apparent  justice  (as  is  the  case  in  the 
ordinary  state  of  things)  depends  upon  it.  The 
supposition  is  a strained  and  odious  one;  nor  is 
it  without  great  exertion  and  reluctance,  that  the 
mind  of  man,  especially  the  mind  of  an  ardent 
lover  of  justice,  can  bring  itself  to  frame  it:  but, 
for  the  moment,  and  in  the  character  of  a sup- 
position, it  may  be  an  instructive  one.  Better 
by  far  that  injustice  should  be  really  done  in  all 
cases,  so  justice  be  universally  thought  to  be 
done  in  the  same  cases,  than  that  justice  should 
be  done  in  all  cases,  at  the  same  time  that  in 
half,  or  though  it  were  but  a quarter,  or  say  a 
tentn,  or  even  a twentieth  part  of  those  cases 
(we  know  not  where  to  draw  the  line,)  injustice, 
and  not  justice,  were  with  equal  universality 
thought  to  be  done.  In  the  former  case,  in  re- 
ject of  the  mischief  of  the  second  order  (see 
Dumont,  and  Introduction,')  no  alarm,  no  sense 
of  insecurity,  by  tlie  supposition:  in  the  other 
case,  a violent  alarm  — a strong  sense  of  insecu- 
rity, and  that  a universal  one. 

But,  in  the  case  where  the  information  is  pre- 
sented to  the  judge  in  the  shape  of  immediate 
real  evidence,  the  public  not  present, — the  sort 
of  justice  in  favour  of  which  the  chance  is  aug- 
mented, is  no  more  than  real  abstract  justice,  as 
above  described:  the  justice  in  favour  of  which 
the  chance  is  lessened,  is  apparent  justice.  In 
the  case  where  the  public  is  present — whether 
it  be  in  the  shape  of  immediate  real  evidence,  or 
reported  real  evidence,  that  the  information  is 
presented — the  probability  in  favour  of  apparent 
justice  is  at  any  rate  preserved  undimini:died, 
howsoever,  in  the  case  of  reported  evidence, 
the  matter  may  stand  in  respect  of  real  abstract 
justice. 
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to  another,  by  which  a supposed  extrajudicial 
statement  passes,  in  its  way  from  the  sup- 
posed percipient  or  other  primary  extrajudi- 
cial narrator,  to  the  ear  or  eye  of  the  judge, 

it  loses  a portion  of  its  probative  force. 

2.  This  it  does  of  course  from  the  mere 
consideration  of  the  general  chance  of  incor- 
rectness, and  without  taking  into  the  account 
any  peculiar  chance  of  incorrectness  capable 
of  being  produced  by  the  idiosyncratic  cha- 
racter of  any  of  the  supposed  intervening  re- 
lators. 

3.  The  circumstance  of  mendacity  or  bias 
affords  likewise*  at  every  step  an  additional 
chance  or  probability  of  incorrectness,  as  well 
as  of  falsehood  in  toto : but  this  chance,  de- 
pending upon  idiosyncratic  character  and  cir- 
cumstances, is  incapable  of  being  estimated, 
any  further  than  as  the  situation  and  charac- 
ter of  individuals  is  taken  into  the  account, 
and  made  the  subject  of  special  investigation. 

4.  Conceive  divers  supposed  extrajudicial 
witnesses  of  the  same  remove  or  degree,  each 
represented  as  confirming,  in  tenor  or  in  pur- 
port, the  supposed  statement  supposed  to  have 
been  given  by  the  rest:  — for  each  such  wit- 
ness (credit  given  to  the  fact  of  their  having 
existed  in  that  character,)  the  evidence  ac- 
quires a portion  of  probative  force. 

5.  But  the  greatest  additional  portion  of 
probative  force  capable  of  being  thus  acquired, 
can  never  be  great  enough  to  raise  the  proba- 
tive force  of  a lot  of  hearsay  evidence  standing 
at  that  degree,  to  a level  with  one  standing  at 
a higher  degree,  i.  e.  in  which  the  number  of 
media  it  is  supposed  to  have  passed  through 
is  less. 

6.  Deponens  (for  example)  states,  that,  on 
a certain  occasion,  a number  of  persons,  whom 
he  names  (John  Middleman,  Thomas  Middle- 
man, and  others,)  concurred  in  assuring  him 
that  they  were  present  when  Percipiens  was 
giving  an  account  of  a duel  fought  in  his  pre- 
sence between  the  defendant  and  Occisus,  in 
the  course  of  w'hich  Occisus  received  his 
death  wound.  It  is  evident  that,  so  far  as 
Deponens  is  believed,  the  fact  of  defendant’s 
having  been  the  cause  of  the  death  of  Occisus 
will  acquire  an  additional,  and  (setting  aside 
idiosyncrasy)  a determinate,  portion  of  pro- 
bability, for  every  additional  person  of  which 
this  number  is  stated  as  consisting.  But,  if 
there  were  a thousand  such  supposed  inter- 
mediate and  mutually  confirmative  extraju- 
dicial relators,  this  could  never  impart  to  the 
hearsay  evidence  of  Deponens  any  such  degr  ee 
of  probative  force,  as  if  Deponens,  instead  of 
representing  himself  as  having  taken  his  in- 
formation through  these  thousand  media  all 
at  the  same  degree,  were  to  represent  himself 
as  having  himself  taken  it  immediately  from 
the  lips  of  Percipiens. 

Recapitulation  : — 1.  In  the  case  of  trans- 
mitted evidence,  the  probative  force  of  the  in- 
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formation  presented  immediately  to  the  j ud"e, 
is  inversely  as  the  number  of  degrees.  2.  Supl 
posing,  at  each  degree,  one  witness,  and  no 
more ; at  each  degree,  it  is  therefore  inversely 
as  the  number  of  media  or  witnesses.  3.  But, 
at  any  given  degree,  it  is  directly  as  the  num- 
ber  of  witnesses  standing  at  that  same  degree, 
and  supposed  to  have  agreed  with  one  another 
in  their  respective  extrajudicial  statements 
in  relation  to  the  same  fact.* 

Hence  it  appears  how  inconsiderate  and 
inadequate  the  provision  is,  of  those  laws, 
which,  without  entering  into  any  such  ex- 
planations as  above,  take  upon  them  to  ob- 
viate misdecision,  by  requiring,  as  a necessary 
ground  to  the  validity  of  the  decision,  a spe- 
cified number  of  witnesses.  The  number  may 
be  completed,  and  the  probative  force  of  the 
evidence  may  in  fact,  instead  of  greater,  oe 
but  so  much  less,  than  if  there  were  but  one. 

On  the  part  of  the  judge,  common  honesty, 
enlightened  by  common  sense,  would  (it  may 
be  thought)  be  sufficient  to  supply  any  such 
deficiencies  on  the  part  of  the  legislator,  and 
thence  to  prevent  misdecision  on  this  ground. 
But  the  instances  in  which  the  light  of  com- 
mon sense  has  been  extinguished  by  the  va- 
pours of  jurisprudential  science,  are,  as  it  will 
be  seen  throughout,  but  too  abundant : and 
to  obviate  in  that  quarter  some  apprehended 
deficiency  in  the  article  of  common  honesty, 
is  the  undisguised  object  of  the  legislator  in 
the  framing  of  such  restrictive  and  exclusive 
regulations. f 

• The  above  remarks  apply  not  only  to  the  case 
of  hearsay  evidence  through  many  media,  but 
also  to  that  of  transcriptitious  evidence  through 
many  media,  or  transcripts  of  transcripts.  One 
remark  still  remains,  which  is  peculiar  to  the  lat- 
ter species. 

By  confrontation  with,  and  examination  by,  a 
transcript  of  any  superior  degree,  a transcript  of 
any  inferior  degree  may  be  raised  in  the  scale  of 
trustworthiness  to  a degree  next  below  that  with 
which  it  is  so  compared. 

Thus,  suppose  a transcript  of  the  tenth  de- 
gree. By  examination  with  the  original,  it  may 
be  endowed  with  every  security  for  trustworthi- 
ness that  can  be  given  to  a transcript  of  the  first 
degree,  and  is  thereby  raised  altogether  upoii  a 
level  with  a transcript  of  that  first  degree;  by 
confrontation  with  a transcript  of  the  first  degree, 
it  may  in  the  same  way  be  endowed  with  every 
security  for  trustworthiness  that  can  be  given  to 
a transcript  of  the  second  degree. 

-p  Will  it  be  said,  that,  when  two  witnesses 
are  thus  made  necessary,  they  must  both  of  them, 
of  course,  be  deposing  witnesses?  If  any  such 
position  were  advanced,  it  would  be  rejected  at 
any  rate  by  English  law.  In  the  case  of  treason, 
to  ground  conviction,  there  must,  indeed,  by 
statute,  be  two  witnesses;  but,  by  jurisprudence, 
one  at  least  of  these  two  witnesses  may  be  a piece 
of  paper.  [The  statutes  1 Ed.  VI.  c.  12,  and 
5 & 6 Ed.  Vl.  c.  11,  render  two  witnesses  neces- 
sary in  a charge  of  treason.  The  7 & Wil.  1 1 1, 
c.  3,  requires  two  witnesses  to  prove  the  overt 
act  or  acts;  either  both  deponing  to  the  same 


MAKESHIFT-MANY  MEDIA. 


15G 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  VI. 


Transmitted  evidence  purporting  to  have 
passed  through  more  media  than  one,  may 
still  be  received,  whatsoever  be  the  number 
of  such  media:  to  wit,  in  every  case  in  which 
makeshift  evidence  transmitted  through  no 
more  than  one  medium  would  be  received- — 
always  under  the  same  conditions  and  restric- 
tions. So  likewise  in  the  case  where  the  in- 
dividual description,  or  even  the  number  of 
the  media,  cannot  be  ascertained. 

To  a mind  impregnated  with  the  principle 
of  the  excluding  system,  a proposition -to  this 
effect  cannot  but  appear  in  the  highest  degree 
alarming.  What  ? let  in  upon  the  mind  of  the 
judge  a deluge  of  evidence,  to  the  untrust- 
wortbiness  of  which  there  is  no  bounds? 

Reasons  in  support  of  the  rule  — arguments 
d priori,  supported  and  well  supported,  by 
arguments  d posteriori — are,  however,  by 
no  means  wanting:  reasons,  and  such  (it  is 
believed)  as  will  be  found  satisfactory  upon 
the  whole. 

1.  The  main  and  most  striking  reason  is, 
that,  by  the  alleged  increase  in  the  number 
of  the  media,  no  new  facility  is  given  to 
fraud.  On  the  contrary,  it  can  never  answer 
the  purposes  of  fraud  — it  would  be  unfa- 
vourable to  the  purposes  of  fraud,  falsely, 
or  even  truly,  to  represent  any  such  increase. 
That  assurance  of  correctness  cannot  but  be 
diminished  in  proportion  to  the  number  of 
media  the  evidence  has  passed  through,  is  a 
truth,  the  force  of  which  cannot  but  be  felt 
by  every  mind  to  which  it  is  presented.  But 
a man  actuated  by  fraud,  intending  decep- 
tion, to  be  brought  about  by  mendacity,  will 
of  course  give  to  the  information  the  most 

overt  act,  or  one  of  them  to  one,  and  the  other 
to  another  overt  act  of  the  same  treason.  The 
prisoner’s  confession  may  be  proved  by  a single 
witness,  when  offered  in  confirmation  of  the  tes- 
timony  of  the  witnesses,  or  any  other  collateral 
matter.  Willis’s  case,  8 Hargrave’s  St.  Tr.  254; 
Crossfield’s  case,  26  Howell’s  St.  Tr.  66.  57.  If 
the  overt  act  is  the  a.ssassination  of  the  King,  or 
any  attempt  against  his  life,  or  his  person,  it  may 
be  proved  under  the  39  & 40  Geo.  III.  c.  93,  by  a 
single  witne.ss.  A confession  of  the  prisoner  may 
also  be  proved  by  a single  witness.  In  the  case 
of  perjury,  two  witnesses  are  necessary  to  con- 
tradict  the  alleged  false  statement  of  the  defen- 
dant.  Q.  v.  Muscot,  10  Mod.  193.  The  English 
law  of  treason  having  been,  by  statute,  made  part 
of  the  law  of  Scotland,  the  rules  above  stated 
apply  to  that  part  of  the  country.  It  is  worthy 
ot  observation,  however,  that  by  the  principles 
of  the  criminal  law  of  Scotland,  no  man  can  be 
convicted  of  any  offence  on  the  testimony  of  a 
single  witness.  The  rule  has  very  little  effect  in 
practice,  as  a case  scarcely  ever  occurs  in  which 
more  than  one  individual  is  not  cognizant  of  some 
portion  of  the  res  gestae;  and  it  is  a sufficient 
compliance  with' the  principle,  that  the  narrative 
of  a percipient  witness  is  confirmed  by  another, 
wHose  statement  may  have  the  slightest  possible 

connexion  with  the  criminative  circumstances. 

Ed.] 


plausible,  the  most  trustworthy,  form,  of  ’ 
which  it  is  susceptible:  he  will  never  spon- 
taneously and  unnecessarily  multiply  causes 
of  untrustworthiness  and  distrust  in  regard 
to  it. 

A man  says  what  is  not  only  sooner  said, 
but  more  likely  to  be  believed,  and  yet  not 
more  likely  to  be  detected  if  false,  if  he  says, 

I had  the  fact  from  Titius,  who  said  he  saw 
it,  but  is  now  dead, — than  if  he  says,  I had 
the  fact  from  Titius,  who  is  dead,  and  who 
says  he  had  it  from  Sempronius,  who,  if 
Titius  is  to  be  believed,  gave  Titius  to  un- 
derstand that  he  saw  it,  but'  being  dead  also, 
cannot  be  called  upon  for  his  testimony. 

Take,  for  example,  a case  from  English 
jurisprudence.’  The  validity  of  a will  being 
in  question  — a will  purporting  to  have  been 
executed  in  the  presence  of  three  witnesses, 
whose  names  were  entered  upon  the  face  of 
it  in  the  character  of  attesting  witnesses : — 
two  of  these  supposed  witnesses  were  proved 
to  be  dead ; the  third,  on  her  cross-examina- 
tion, deposed,  that,  on  her  attending  one  of 
the  other  two  in  his  last  illness,  about  three 
weeks  before  his  death,  he  pulled  the  will 
from  his  bosom,  and  acknowledged  to  her  that 
it  was  forged  by  himself. f This  evidence  (it 
appears)  was  received,  was  credited,  and  the 
decision — a decision  pronouncing  the  will  a 
spurious  one — grounded  upon  it.  This  sup- 
posed oral  evidence  transmitted  through  oral 
— this  evidence,  hearsay  evidence  as  it  was, 
was  received  and  credited.  It  was  regarded 
as  not  only  veracious,  but  true,  by  the  proper 
judges,  judging  from  the  whole  complexion 
of  the  evidence  on  both  sides. 

Now  to  the  point  in  question.  Suppose 
that,  instead  of  being  deemed  true,  it  had 
been  deemed  false  and  mendacious,  and  had 
been  so  accordingly.  The  will  was,  on  this 
supposition,  a genuine  one  : the  story  of  its 
having  been  declared  by  one  of  the  attesting 
witnesses  to  be  spurious  (spurious  as  having 
been  forged  by  himself,)  was  a mendacious 
story  trumped  up  by  this  witness,  who,  it  be- 
ing false,  could  not  but  have  been  conscious 
of  its  being  so.  Now  then,  suppose  that,  in- 
stead of  saying  that  what  she  heard  as  above, 

* Clymer  v.  Kettler,  Hawk.  iv.  428,  from  3 
Burrows,  1245. 

•f-  This  is  not  correctly  reported  by  Hawkins, 
who  has  been  followed  in  the  text  by  the  Author. 
In  referring  to  Burrow’s  Reports,  it  appears  that 
it  was  an  action  of  ejectment,  in  the  course  of 
which,  the  validity  of  two  wills  was  called  in 

question,  dated  respectively  1743  and  1745 

Mary  Victor  deposed,  that  William  Medlicott 
pulled  out  of  his  bosom  the  will  of  1743,  and 
said  it  was  the  true  will  of  John  Clymer.  This 
was  in  her  examination  in  chiefs  m her  cross- 
examination  she  added,  that  Medlicott  at  the 
same  time  acknowledged  and  declared  to  her, 
that  the  will  of  1745  was  forged  by  himself.— 
Ed. 
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she  heard  from  the  supposed  forger  himself, 
she  had  spoken  of  it  as  having  been  heard 
from  John  Middleman,  now  also  dead,  who 
said  he  heard  it  from  the  supposed  forger,  un- 
der the  same  circumstances  as  above:  would 
the  fraud  in  this  shape  have  presented  any 
more  plausible  title  to  credence  than  in  the 
other?  The  answer,  it  should  seem,  will 
hardly  be  in  the  affirmative. 

2.  The  danger  of  fraud  (t.  e.  of  deception 
by  fraud)  not  being  increased  by  the  number 
of  supposed  media,  — there  remains  the  dan- 
ger of  incorrectness,  i.  e.  of  deception  by  in- 
correctness. But  in  this  case,  in  whatsoever 
proportion  the  danger  of  incorrectness  may 
be  thus  increased,  the  danger  of  deception 
does  not  increase  with  it : for,  whatsoever  be 
the  danger  of  incorrectness,  it  is  apparent 
to  every  eye,  upon  the  very  face  of  the  evi- 
dence— apparent  to  all  eyes  alike,  and  in  no 
danger  at  all  of  being  set  down  at  any  value 
below  its  real  value. 

In  regard  to  fraud,  a possible  observation 
on  the  other  side  is  this: — Information  be- 
ing, according  to  your  observation,  more  likely 
to  be  incorrect  when  transmitted  through  se- 
veral media,  than  if  transmitted  through  no 
more  than  one,  and  so  in  that  light  likely  to 
appear  to  everybody,  — a man  who,  meaning 
fraud,  were  to  represent  the  information  as 
having  passed  through  more  media  than  oi.e, 
might  by  that  device  exempt  his  testimony 
from  the  imputation  of  fraud,  and  by  that 
means  gain  for  his  false  testimony,  in  this 
complex  shape,  a degree  of  credence  beyond 
what  could  be  gained  for  it  by  its  being  pre- 
sented in  the  more  simple'  shape.  The  pro- 
priety of  this  observation  might  perhaps  be 
admitted : but  at  any  rate  it  does  not  seem 
worth  controverting  on  one  side,  or  worth 
relying  upon  on  the  other  side.  For  a lot  of 
evidence  to  gain  credence,  it  is  not  sufficient 
that  it  appear  exempt  from  fraud ; it  must 
appear  correct  and  true:  it  is  not  sufficient 
that  it  be  regarded  as  being  pure  from  mate- 
rial error  from  this  or  tha.t particular  source; 
it  must  be  regarded  as  pure  from  material 
error  from  whatever  source.  But  the  fresh 
degree  of  untrustworthiness  it  is  necessarily 
tinged  with  by  every  medium  through  which 
it  passes,  is  essential  to  its  very  nature : and 
it  is  only  in  part,  and  not  in  the  whole,  that 
it  can  be  done  away  by  any  marks  of  com- 
parative purity  in  no  more  than  one  out  of 
whatever  may  be  the  number  of  the  media 
through  which  it  is  supposed  to  flow. 

Add  to  which  (if  it  be  worth  adding,)  that 
this  supposed  receipt  for  putting  a varnish  of 
veracity  upon  mendacious  evidence,  is  on  no 
other  supposition  a promising  one,  than  that 
of  its  remaining  a secret — a secret  in  men- 
dacious hands.  But,  the  secret  being  now 
published  (not  to  say  that  it  is  of  itself  suf- 
ficiently obvious,)  the  virtue  of  it,  if  it  ever 
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possessed  any,  or  would  have  been  capable 
of  ppssessing  any,  is  already  at  an  end  : the 
eventual  offspring  of  fraud  has  been  torn  from 
her  womb  and  been  rendered  abortive. 

The  truth  of  the  above  conclusions  will  be 
found  to  receive  ample  confirmation  from  ge- 
neral, and  (it  may  be  added)  even  necessary, 
practice. 

Turn  to  any  established  system  of  judi- 
cature, an  extensive  class  of  cases  may  be 
found  (and  that  the  same,  or  nearly  the  same, 
in  all,)  in  which  transmitted  evidence  is  re- 
ceived without  scruple  : whatsoever  may  be 
the  number  of  media  through  which  it  pur- 
ports to  have  been  transmitted  ; or  even  al- 
though the  very  number,  as  well  as  the  indi- 
viduality, of  such  media  be  undiscoverable.  — 
The  class  of  cases  in  question  is  that  in  which 
the  principal  fact  in  question,  the  principal 
fact  to  be  proved  or  disproved,  belongs  to 
the  class  of  what  may  be  called  ancient  facts: 
a fact  which,  supposing  it  to  have  happened, 
happened  so  long  ago,  that  it  would  be  in 
vain  to  look  to  any  witnesses,  forthcoming, 
and  consequently  still  living,  from  whose  ex- 
amination it  might  be  proved  in  the  regular 
and  most  trustworthy  mode.  But  there  is 
nothing  in  the  mere  date  of  a fact,  and  that 
relative,  measured  from  a particular  point 
of  time  (the  time  in  which  the  proof  of  it 
comes  to  be  called  for,)  that  is  capable  of 
rendering  it  credible  upon  weaker  evidence 
than  would  be  requisite  to  gain  equal  credence 
for  it  at  another  time.  That  a man  of  such 
or  such  a name,  living  at  such  a place,  should 
at  that  place  have  been  married  to  a woman 
of  such  a name,  and  had  by  her  children  of 
such  and  such  names,  is  not  a whit  more  cre- 
dible if  placed  at  the  end  of  the  seventeenth 
century,  than  if  placed  at  the  end  of  the  eigh- 
teenth. 

But  (except  in  so  far  as  the  application  of 
preappointed  evidence  may  have  happened  to 
extend  itself  to  the  instances  in  question,)  in 
former  ages,  there  are  no  sort  of  facts  that 
are  capable  of  being  established  by  any  other 
than  this  weak  and  long-spun  sort  of  evidence: 
and  yet,  for  the  purposes  of  legal  decision, 
facts  of  various  descriptions  — facts,  though 
placed  at  ever  such  remote  periods,  are,  un- 
der every  system  of  established  law,  conti- 
nually adduced  and  credited. 

Nor  can  it  be  said  that,  if  such  evidence 
be  at  all  admissible,  no  causes  except  what 
are  of  light  moment  can  with  propriety  be 
rested  upon  such  slight  evidence.  In  the  case 
where  the  fact  in  question  belongs  to  the 
class  of  ancient  facts,  none  of  those  questions 
of  which  the  great  mass  of  questions  of  light 
moment  is  composed  — small  debts,  slight 
assaults,  and  verbal  injuries  — can  ever  come 
upon  the  carpet.  Questions  of  the  greatest 
moment  — questions  relative  to  the  title  to 
I estates,  to  immoveables  to  any  amount,  to 
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hereditary  powers  and  honours, — of  this  sort 
are  the  questions  that  come  to  be  tried  upon 
the  ground  of  this  slight  evidence.* 

• The  application  of  evidence  to  facts  of  the 
religious  class  not  coming  within  the  design  of 
the  present  work,  what  follows  in  this  note  is 
mentioned  in  no  other  character  than  that  of  an 
argumentum  ad  hominem:  but,  in  that  charac- 
ter, applied  to  all  Christian  (not  to  speak  of  Ma- 
hometan and  Hindoo)  judges,  and  in  particular 
to  English  ones,  the  weight  with  which  it  presses 
seems  to  be  irresistible.  Disbelieve  transmitted 
evidence,  on  the  ground  of  the  multitude  or  the 
uncertainty  of  the  number  of  the  media  through 
which  it  purports  to  have  passed,  you  reject  his- 
tory in  general,  and  all  ecclesiastical  history  in 
particular.  If  the  facts  in  support  of  which  evi- 
dence of  this  complexion  will  naturally  be  ad- 
duced, be,  merely  on  the  ground  of  their  having 
this  and  no  other  sort  of  evidence  for  their  sup- 
port, to  be  pronounced  incredible,  much  more 
must  all  facts  brought  to  view  in  the  character 
of  a basis  of  religious  opinion  be  incredible.  The 
supposed  facts  brought  to  view  for  a judical  pur- 
pose, are  all  of  them  of  the  most  ordinary  and 
natural  cast : and  whatever  chance  they  may  have 
of  gaining  credence  depends  upon  the  vulgarity 
of  their  complexion,  their  conformity  in  every 
respect  tu  what  is  generally  understood  to  be 
the  ordinary  course  of  nature  ; — e.g.  that  John 
and  .Joan,  being  married  at  the  usual  time  of 
life,  had  sons  and  daughters,  and  having  attained 
a usual  age,  and  being  possessed  of  landed  pro- 
perty, left  such  or  such  a son,  or  such  and  such 
daughters,  to  succeed  to  it.  The  facts  which  are 
the  subjects  of  the  earliest  period  of  every  eccle- 
siastical history,  are  facts  more  or  less  deviating 
from  what  at  present  is  generally  understood  to 
be  the  ordinary  course  of  nature,  or  they  could 
not  be,  what  by  the  supposition  they  are,  facts 
constituting  the  subjects  of  religious  faith : that 
Jared,  for  example,  at  the  age  of  lp2  years,  co- 
habiting with  a woman  unknown,  begat  for  his 
first-born  a son  named  Enoch,  and  died  800  years 
afterwards,  continuing  for  an  unspecified  part  of 
that  time  to  beget  sons  and  daughters.* 

The  facts  which,  in  the  case  of  the  Christian 
religion,  constitute  the  subject-matter  and  basis 
of  religious  faith,  do  not  purport  to  have  been 
established  by  any  judicial  examination,  or  con. 
signed,  in  any  instance,  to  an  official  register,  in 
the  character  of  preappointed  evidence.  Tlie 
shape  in  which  they  present  themselves  is  uni- 
formly that  of  transcriptural  evidence,  which, 
after  having  passed  through  an  uncertain  num- 
ber of  oral  media,  fixes  itself,  at  a point  of  time 
more  or  less  remote  from  the  fact,  in  the  shape 
of  a written  original,  of  the  nature  of  casually 
written  evidence.  If,  on  ihis  ground,  the  trust- 
worthiness of  an  article  of  transmitted  evidence 
depended,  in  any  such  considerable  degree,  on 
its  proximity  to  the  source,  the  extraordinary 
facts  which  in  the  Mahometan  religion  consti- 
tute the  subject-matter  of  religious  faitli,  would 
present,  in  this  respect,  a better  title  to  credence 
than  the  extraordinary  facts  which  in  the  Chris, 
tian  religion  constitute  the  subject-matter  of  re- 
ligious faith.  For  the  Koran  purports  to  have 
had  for  its  author  (whether  in  the  character  of 
dictator,  or  of  actud  scribe,  makes  little  differ- 


» Genesis,  v.  18,  19,  20 


Truths  of  the  mathematical  class — truths 
in  any  number,  might  be  heaped  together  in 
this  field  : but  in  every  instance,  if  attempted 
to  be  employed  in  practice,  they  would  be 
found  either  altogether  inapplicable,  or,  if 
applied,  more  likely  to  lead  to  misdecision 
than  to  justice. 

Suppose,  for  example,  that  a mathemati- 
cian, taking  up  the  observations  brought  to 
view  above,  were  to  set  to  work  in  his  own 
way,  and,  because  demonstration  is  the  fruit 
of  his  osvn  science,  fancy  he  had  given  cer- 
tainty to  the  conclusions  capable  of  being 
formed  in  relation  to  the  trustsvorthiness  of 
evidence.  In  a series  of  remotely-transmitted 
hearsay  evidence,  every  article  standing  at  a 
degree  indicated  by  a higher  number,  is  lower 
in  the  scale  of  trustworthiness  than  an  article 
standing  at  a degree  indicated  by  a lower 
number.  Expressed,  as  of  course  it  would  be, 
in  mathematical  short-hand,  by  single  letters 
instead  of  words  or  combinations  of  letters, 
a proposition  to  the  above  effect  might  put 
in  a specious  claim  to  the  character  of  irre- 
fragable truth.  Yes  : but  in  what  way  ? On 
the  supposition  of  a matter  of  fact,  not  an- 
nounced, but  gratuitously  assumed,  and,  in 
a mathematical  sense,  altogether  incapable 
of  being  proved  : viz.  that,  in  each  instance, 
— an  article  of  hearsay  evidence  at  a lower 
degree  being  compared  with  an  article  of  ditto 
at  a higher  degree,  — in  each  medium  or  rank 
of  mediums,  the  idiosyncratic  trustworthiness 
of  the  intermediate  witness  or  witnesses  were 
on  the  same  level.  Suppose  a suit,  having 
for  its  subject-matter  a pecuniary  object  of 
inconsiderable  value  : suppose  on  both  sides 
a lot  of  hearsay  evidence  ; on  the  side  of  the 
plaintiff,  evidence  of  the  second  degree,  the 
deposing  witness  and  the  supposed  interme- 
diate witness  both  of  them  universally  known, 
and  known  as  of  the  highest  rank,  as  well  in 
the  scale  of  moral  reputation  as  in  that  of 
opulence  ; on  the  side  of  the  defendant,  hear- 
say evidence  only  of  the  first  degree,  bub 

encej  Mahomet  himself ; by  whom,  or  in  whose 
presence,  the  extraordinary  phenomena  in  ques- 
tion are  stated  to  have  been  produced:  whereas 
the  New  Testament,,  having,  for  divers  portions 
of  it.  divers  authors,  purports  not  to  have  had 
for  trie  author  of  any  portion  of  it  the  founder  of 
the  religion  preached  in  it — the  person  by  whose 
power  any  of  those  extraordinary  facts  were  pro- 
duced; nor  yet  (in  the  instance  of  any  portion  of 
it)  any  person  in  whose  presence  they  are  stated 
to  have  been  produced. 

The  purpose  in  view  in  these  observations,  will, 
I hope,  not  be  misconceived : it  is,  not  the  de- 
stroying the  credit  of  history  in  general,  or  Chris- 
tian history  in  particular,  but  the  destroying  any 
objection  that,  on  the  ground  of  English  judiciu 
practice,  might  be  opposed  to  the  general  rule 
recommending  the  leaving  the  door  open  to  trans- 
mitted evidence  in  general,  howsoever  multitu- 
dinous and  uncertain  the  number  of  the  media 
through  which  it  may  have  been  transmitted. 
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the  reporting  witness  — the  judicial  witness 
— a pauper  notorious  for  mendacity.  By  the 
mathematician,  the  superior  weight  of  evi- 
dence would  Ik  demonstrated  to  be  on  the 
side  of  the  defendant ; while,  by  everybody 
but  the  mathematician,  it  would  be  regarded, 
and,  though  without  demonstration,  yet  with 
more  reason,  as  being  on  the  side  of  the 
plaintiff. 

Add  to  this,  that,  in  many  instances,  in 
which,  not  without  good  cause,  hearsay  evi- 
dence of  many  removes  from  the  supposed 
source  has  been  employed  (for  example,  in 
English  practice,*)  not  only  the  persons  of 
the  supposed  intermediate  witnesses,  but  even 
the  number  of  the  degrees,  has  not  been 
ascertained,  nor  been  capable  of  being  as- 
certained. The  general  sense,  conception, 
understanding,  of  the  neighbourhood  : in  the 
case  of  a testimony  to  this  effect,  supposing 
the  conception  just,  there  must  in  every  in- 
stance have  beep  a matter  of  fact  at  bot- 
tom — some  determinate  matter  of  fact,  the 
conception  of  which  must,  through  the  re- 
spective relations  of  a certain  number  of  in- 
termediate witnesses,  singly  or  in  ranks,  have 
been  transmitted  to  the  ears  of  the  deposing 
witnesses. 

In  a case  of  that  description,  the  number 
of  degrees  not  being  ascertained,  the  requisite 
data  not  being  given,  matter  for  the  hand  of 
the  mathematician  would  not  be  to  be  found. 
Truth,  however,  would  be  but  the  better 
served  by  the  deficiency : for,  the  mathema- 
tician, with  his  scientific  mode  of  deceit,  not 
being  capable  of  being  set  to  work,  no  decep- 
tion could  flow  from  that  source. 


CHAPTER  XI. 

WHAT  OUGHT,  AND  WHAT  OUGHT  NOT,  TO 
BE  DONE,  TO  OBVIATE  THE  DANGER  OP 
MISDECISION  ON  THE  GROUND  OP  MAKE- 
SHIFT EVIDENCE. 

§ 1.  Impropriety  o f excluding  any  kind  of 
makeshift  evidence. 

It  has  been  seen  how  various  in  specie, 
and  how  abundant  probably  in  number,  are 
the  instances  in  which  makeshift  evidence 
of  one  description  or  another,  is  habitually 
received,  and  must  ever  be  received,  in  judi- 
cature. 

It  has  been  seen,  that  a danger  of  decep- 
tion, and  consequent  misdecision,  is  in  every 
instance -naturally  attached  to  the  reception 
of  makeshift  evidence. 

It  has  been  seen,  'on  the  other  hand,  how 
— by  the  influence  of  a principle  common  to 
human  nature,  and  in  particular  to  men  in 
the  situation  occupied  by  men  of  law the 


■ See  1 Phil.  Ev.  p..218,  and  the  Note  to  p. 
134,  supra. — Ed. 


danger  of  deception  has  been  generally  ex- 
aggerated: or,  what  comes  to  the  same  thing, 
such  arrangements  have  been  produced  as  could 
not  be  justified  on  any  other  supposition  than 
that-  of  a degree  of  danger  beyond  the  danger 
really  existing  in  each  case  : 

That  this  exaggerated  estimate  has  had  for 
its  cause  an  assumption,  which,  upon  a closer 
examination,  turns  out  to  be  decidedly  erro- 
neous ; viz.  that  the  danger  of  deception  on 
one  part  is  as  the  danger  of  falsity  on  the 
other : 

That  the  erroneousness  of  this  assumption 
is  proved  by  every  instance  in  which  the  pre- 
valence of  it  is  exemplified  in  practice:  for 
the  exemplification  of  it  in  practice  consists 
in  the  determination  formed  and  executed  in 
each  instance — the  determination  not  to  pay 
any  regard  whatever  to  the  lot  of  suspected 
evidence;  to  consider  the  falsehood  of  it  as 
certain,  instead  of  being  more  or  less  pro- 
bable ; in  a word,  to  regard  it  as  certain  that 
in  each  instance  the  disposition  of  the  judge 
is  to  overvalue  it:  whereas  the  truth  is,  that, 
by  every  instance  in  which  an  exclusion  is 
thus  put  upon  a lot  of  evidence,  a fresh  proof 
is  given  that  the  disposition  of  men  in  judi- 
cial situations  is  to  undervalue  it — to  treat 
as  if  it  were  incapable  of  having  any  weight 
at  all,  that  which  is  never  altogether  without 
weight,  in  any  instance : 

That,  under  the  most  natural  and  exten- 
sively prevalent  constitution  of  the  judicial 
establishment,  in  which  the  tribunal  is  com- 
posed of  one  or  more  permanent  and  official 
judges,  nothing  can  be  more  extravagant  or 
inconsistent  than  the  distrust  of  which  the 
practice  of  exclusion  is  the  practical  result — 
whether  the  object  of  the  distrust  be  the 
judge  himself  by  whom  the  exclusion  is  pro- 
nounced, or  his  colleagues  and  successors. 

So  prone  am  I to  give  too  much  credence 
to  evidence  of  this  description,  that  I give  it 
no  credence  at  all  — that  I determine  to  dis- 
regard it  altogether.  So  prone  am  I to  de- 
cide on  insufficient  evidence  on  the  one  side, 
that  I decide  without  evidence,  and  against 
evidence,  in  favour  of  the  opposite  side. 

So  prone  are  all  my  colleagues  — so  prone 
will  all  my  successors  be,  to  give  too  much 
credence  to  such  untrustworthy  evidence, 
that  I,  who  alone  am  proof  against  such  de- 
lusions  I,  in  order  to  preserve  them  against 

the  influence  of  it,  am  determined  for  their 
sake  to  pronounce  a decision,  which,  in  the 
character  of  a precedent,  shall  tie  up  their 
hands,  and  prevent  them  from  throwing  open 
the  door  to  any  such  delusive  evidence.  I, 
who  cannot  trust  myself  with  the  faculty  of 
pronouncing  from  the  evidence  — I,  confident 
in  that  exclusive  portion  of  sagacity  in  which 
I have  none  to  share  with  me,  have  deter- 
mined by  this  means  (such  is  my  prudence) 
to  impose  on  my  colleagues  and  successors. 
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to  the  end  of  time,  the  obligfition  of  deciding, 
in  every  such  case,  without  and  in  despite  of 
evidence. 

The  oidy  instance  in  which  this  system  of 
exclusion  has  any  colour  of  rationality,  is  that 
in  which  (as  in  one  of  the  many  forms  of 
English  judicature)  the  tribunal  is  composed 
of  a set  of  ephemeral,  unofficial,  unprofes- 
sional, unexperienced  judges,  placed  under 
the  tutelage,  and  in  some  respects  under  the 
controul,  of  one  or  more  permanent,  official, 
experienced  judges.  The  jury,  were  they  to 
be  trusted  with  such  evidence,  would  to  a 
certainty  be  deceived  with  it;  therefore  they 
never  shall  be  trusted  with  it. 

Supposing  the  conception  of  unfitness  on 
the  part  of  the  professional  judge  to  be  trusted 
with  such  evidence  — supposing  this  concep- 
tion just,  in  its  application  to  himself  and  his 
experienced  brethren,  — the  extension  of  the 
same  imputation  to  this  unexperienced  class 
of  judges,  seems,  at  any  rate,  clear  of  the 
charge  of  inconsistency,  — the  absurdity  is 
gross  and  palpable,  but  it  is  all  of  a piece. 

On  the  other  hand,  suppose  the  profes- 
sional sort  of  judge  to  be  proof  against  the 
influence  of  this  species  of  delusion, — suppose 
the  danger  of  being  deceived  by  it  not  uni- 
versally extensive,  but  confined  to  the  non- 
professional class  of  judges, — the  system  of 
exclusion,  even  in  this  limited  application  of 
it,  is  still  precipitate  and  indefensible.  You 
conclude  they  will  be  deceived  by  it : why  so 
hasty  in  your  conclusions  ? To  know  whether 
they  have  or  have  not  been  deceived  by  it, 
depends  altogether  upon  yourself.  What?  can 
you  not  so  much  as  stay  to  hear  their  verdict  ? 
Condemn  men  unheard  ? — condemn  thus  your 
fellow  judges  ? Apply,  where  as  yet  there  is 
no  disease,  a remedy,  and  a remedy  worse 
than  the  disease?  — a remedy  worse  than  the 
disease,  when,  had  you  but  patience  to  wait 
for  the  disease,  a remedy  is  in  your  hands  as 
safe  and  gentle  as  it  is  infallible  ? 

Day  after  day,  you  annul  the  verdict  of  a 
j ury  without  disguise,  and  send  the  cause  to  be 
tried  by  another  jury,  on  the  alleged  ground 
of  its  being  a verdict  against  evidence.  Would 
it  cost  you  anything  to  extend  the  allegation 
to  cases  of  this  description  ? or  to  add  to  the 
cases  calling  for  a new  trial,  that  of  a verdict 
grounded  on  untrustworthy  and  deceptitioiis 
evidence? 

Thus  much  for  supposition  and  argument. 
In  fact,  however,  no  such  distinction  has  had 
place : the  manacles  once  constructed,  un- 
experienced and  experienced  hands  are  alike 
confined  by  them.  Peers  have  been  not  less 
re.idy,  not  to  say  eager,  to  impose  it  upon 
themselves,  than  yeomen  and  shopkeepers  to 
submit  to  it.  It  is  by  such  easy  means,  and 
at  so  cheap  a price,  that  favour,  when  agree- 
able and  convenient,  is  seated  upon  the  throne 
of  justice. 
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Nor  is  the  application  of  the  system  of 
exclusion  by  any  means  confined  to  English 
judicature.  Under  the  auspices  of  Roman 
jurisprudence,  it  is  perhaps,  upon  the  whole, 
still  more  extensive.  What  difference  there 

is,  seems  to  be  to  the  advantage  of  the  Eng- 
lish system.  On  the  ground  of  personal 
untrustwortbiness  at  least,  the  causes  of  ex- 
clusion are,  on  the  one  hand,  still  more  abun- 
dantly extensive  than  in  the  English  system  ; 
on  the  other  hand,  the  adherence  to  them 
seems  to  be  much  less  steady.  The  range  of 
cases  that  afford  to  the  judge  the  faculty  of 
putting  an  exclusion  upon  the  witness,  is 
still  more  extensive  : but  in  each  instance  it 
is  rather  a power  than  an  obligation.  Is  it 
his  pleasure  to  put  an  exclusion  upon  a wit- 
ness ? He  may  find  a warrant  for  it.  Is  it 
his  pleasure  not  to  exclude  the  witness  ? He 
may  likewise,  and  equally,  find  a warrant  for 

it.  In  the  English  system,  the  cases  in  which, 
by  the- ad  vantage  of  the  conflict  between  pre- 
ceding decisions,  judges  have  been  at  liberty 
to  decide  either  way,  are  but  too  abundant ; 
but,  on  the  other  hand,  in  the  cases  to  which 
the  conflict  has  not  extended,  the  option  and 
the  licence  fails : where  the  decision  that 
stands  nearest  to'the  individual  case  in  ques- 
tion is  not  opposed  by  any  other,  usage  will 
not  permit  its  being  disregarded. 

Adopt  the  principle  of  exclusion,  in  the 
character  of  a security  against  deception,  — 
adopt  it  in  any  case  whatsoever,  there  is  not 
any  point  at  which  its  application  can  with 
any  consistency  be  made  to  cease.  Exclude 
for  this  reason  any  one  lot  of  evidence  what- 
soever, by  the  same  reason  you  are  alike  bound 
to  exclude  all  evidence,  and  along  with  it  all 
justice. 

Discard  the  principle  of  exclusion  alto- 
gether (that  is,  in  all  cases  where  the  exclu- 
sion of  the  lot  of  evidence  in  question  would 
have  the  effect  of  excluding  all  evidence  from 
that  source  — from  the  source  from  which  the 
information  issues,)  — adopt  in  its  stead  the 
principle  of  universal  admissibility,  — you  do 
no  more  than  give  extension  to  a principle, 
the  innoxiousness  of  which,  in  every  point  to 
which  the  application  of  it  has  been  extended, 
has  been  made  manifest  by  undeviating  expe- 
rience. Among  the  cases  to  which  it  remains 
to  be  extended,  there  cannot  be  any  in  which 
the  evidence  can  be  so  weak,  but  that  cases 
in  which,  being  equally  weak,  it  is  admit- 
ted notwithstanding,  abound,  and  have  ever 
abounded,  and  without  objection  or  complaint, 
to  an  extent,  the  magnitude  of  which  affords 
a conclusive  proof  of  the  safety  with  which 
this  sort  of  liberty  may  be  allowed. 

The  cases  in  which  weak  evidence  is  ad- 
mitted— weak  to  every  imaginable  degree  of 
weakness  — are  cases  in  which  whatever  dan- 
ger may  be  attached  to  the  admission  is  alto- 
getlier  out  of  the  reach  of  remedy: — 1.  W?ak 
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circumstantial  evidence:  evidence,  in  the  case 
of  which,  the  connexion  between  the  prin- 
cipal fact  and  the  supposed  evidentiary  fact 
is  loose  and  remote  to  any  degree  of  remote- 
ness. 2.  Weak  direct  evidence;  in  the  case 
where  the  veracity  or  correctness  of  the  tes- 
timony is  endangered  by  some  cause  of  illu- 
sion, or  by  some  sinister  interest,  which  either 
tn.  specie  is  not  taken  into  the  account,  or,  in 
the  individual  instance,  is  out  of  the  reach  of 
observation. 

The  inconveniences  attached  to  the  obser- 
vance of  the  principle  of  exclusion  are  alto- 
gether out  of  the  reach  of  all  remedy,  pallia- 
tive as  well  as  curative.  The  dangers  attached 
to  the  principle  of  universal  admissibility  are 
not  only  in  themselves  inferior,  in  a prodi- 
gious degree,  to  the  mischiefs  attached  to  the 
principle  of  exclusion;  but,  whatsoever  they 
may  amount  to,  at  the  worst,  arrangements 
are  not  wanting  by  which  (in  one  way  or 
other)  defalcations  may  be  made,  reductions 
may  be  applied,  and  at  any  rate  certain  li- 
mits may  be  set,  to  the  mischief;  that  is,  to 
the  number  of  the  instances  of  rnisdecision 
capable  of  flowing  from  this  source. 

These  arrangements,  such  as  the  nature 
of  the  subject  has  suggested,  remain  to  be 
brought  to  view  in  this  place. 

§ 2,  Arrangements  for  indicating  the  amount 
of  the  danger. 

Arrangements  having  for  their  object  to 
lessen  the  danger  of  rnisdecision  from  the 
admission  of  makeshift  and  other  weak  evi- 
dence, may  be  distinguished,  in  the  first  place, 
into  such  as  have  for  their  more  immediate 
object  the  making  known  the  actual  amount 
of  the  danger,  and  such  as  have  for  their  more 
immediate  object  the  lessening  the  amount 
of  it. 

Arrangements  having  for  their  immediate 
object  the  lessening  the  amount  of  it,  may 
combat  it  in  either  of  two  ways  : by  lessen- 
ing the  frequency  of  it,  or  by  lessening  the 
amount  of  it  when  it  happens. 

Provisions  having  for  their  result  the  bring- 
ing to  view,  in  the  shape  of  experience,  the 
utmost  possible  amount  of  the  mischief  from 
this  source,  that  is,  the  limits  of  that  amount, 
would,  in  a variety  of  ways,  be  of  unquestion- 
able use : — 

1.  They  will  constitute  a sure,  and  the 
only  sure,  basis  of  legislation,  in  this  as  in  so 
many  other  cases;  facts,  showing,  by  the  light 
of  experience,  the  effects  of  existing  institu- 
tions. 

2.  They  will  form  a natural,  proper,  and 
most  satisfactory  accompaniment  of  any  such 
arrangements  as  might  be  thought  fit  to  be 
made,  on  this  part  of  the  ground  of  evidence, 
tending  to  do  away,  or  narrow,  the  applica- 
tion of  the  excluding  system. 

3.  They  will  form,  in  the  first  instance,  a 
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I visible  security  figainst  any  durable  and  con- 
siderable  inconvenience,  considered  as  de- 
rivable from  any  such  defalcation  from  the 
authority  of  the  excluding  system.  Should 
deception,  and  consequent  rnisdecision,  be 
suspected,  justly  or  unjustly,  of  running  in 
any  increased  stream,  from  any  branch  of  the 
newly-opened  and  apprehended  source, — 
measures  may  thereupon  be  taken  for  re- 
medying the  mischief,  at  any  time,  and  at  its 
earliest  stage.  They  will  also  serve  as  an 
anodyne  to  any  panic  terrors  that  might  other- 
wise be  produced  by  the  contemplation  of  an 
innovation,  which  to  some  eyes  may  be  apt, 
in  spite  of  the  clearest  deductions  of  reason 
and  even  experience,  to  appear  a formidable 
one. 

4.  On  the  supposition  of  the  adoption  of 
the  other  proposed  remedial  arrangements, — 
they  will  serve  to  give  a correct  view  — the 
only  tolerably  correct  view  that  can  be  given, 
of  the  degree  in  which  those  arrangements 
prove  conducive  to  their  intended  purpose. 

If  the  different  modifications  of  make- 
shift evidence,  and  the  other  sorts  of  evidence 
particularly  liable  to  prove  weak,  and,  by 
their  weakness,  deceptitious,  have  been  here 
delineated  and  explained  with  sufficient  clear- 
ness,— a judge,  and  the  scribes  Ids  subordi- 
nates, will  find  no  difficulty  in  committing  to 
paper,  as  often  as  a lot  of  evidence  appertain- 
ing to  any  of  these  heads  presents  itself,  the 
head  to  which  it  appertains.  In  such  or  such 
a cause  (naming  it,)  on  the  side  of  the  plain- 
tiff, the  evidence  was  of  this  or  that  descrip- 
tion (naming  it,)  and  no  other ; on  the  side 
of  the  defendant,  there  was  no  evidence,  or 
evidence  of  this  or  that  description  (naming 
it:)  the  decision  was  in  favour  of  the  plaintiff, 
or  vice  versa. 

Referring  a lot  of  evidence  to  the  species 
to  which  it  appeared  to  belong,  in  a system 
of  nomenclature  thus  constructed,  would  be 
a sort  of  exercise  analogous  to  that  scholastic 
exercise,  which,  in  the  language  of  gramma- 
tical instruction,  is  called  parsing;  referring 
each  word  to  that  one  of  the  genera  genera- 
lissima  of  grammar,  the  eight  or  nine  parts 
of  speech  to  which  it  appears  to  belong. 

If  the  principle  thus  brought  to  view — 
the  principle  of  methodical  registration  — 
Avere  applied  to  every  suit  without  exception, 
whether  turning  or  not  turning  upon  any  sus- 
picious species  of  evidence,  — the  sort  of  re- 
gister thus  produced  would,  in  more  ways 
than  one,  be  conducive  in  no  inconsiderable 
degree,  to  the  ends  of  justice  ; as  has  been 
shown  in  treating  of  preappointed  evidence. 

From  a register  of  this  kind,  the  utmost 
possible  amount  of  the  miscliief  produced  by 
the  admission  of  evidence  of  a suspicious  com- 
plexion, as  thus  distinguished  — produced  by 
the  aggregate  of  suspicious  evidence,  of  all 
sorts  taken  together,  and  of  each  sort  in  par- 
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ticular  — may  be  indicated,  with  the  utmost 
degree  of  ex  ictness  that  can  be  desired  : and, 
by  comparing  year  with  year,  it  will  be  seen 
whether  it  he  in  a stationary  state,  in  a state 
of  increase,  or  of  decrease. 

Suppose,  for  example,  that,  in  a given  year, 
the  number  of  instances  in  which,  on  one 
side,  no  other  evidence  was  exhibited  than 
what  belonged  to  one  or  another  of  the  spe- 
cies of  makeshift  or  other  suspicious  evidence, 
amounted  to  100;  and,  of  this  number,  in  50 
instances  the  decision  went  in  disfavour  of 
the  side  on  which  the  suspicious  evidence  was 
exhibited ; in  the  50  other  instances,  in  fii- 
vonr  of  that  side.  This  last  number  would 
represent  the  utmost  possible  amount,  on  one 
hand,  of  the  mischief  (as  likewise,  on  the 
other  hand,  of  the  good)  produced  by  the 
leaving  or  throwing  open  the  door  to  evi- 
dence of  this  sort.  Thus  much  as  to  the  ag- 
gregate of  the  cases  of  all  sorts  put  together : 
and  the  same  instruction  would  be  afforded 
in  relation  to  each  sort  taken  by  itself. 

Though  the  number  of  the  instances  in 
which  benefit  or  mischief  has  been  produced 
by  the  admission  of  evidence  of  this  descrip- 
tion, would  thus  be  given ; yet,  to  exhibit 
the  aggregate  quantum  of  the  benefit  on  the 
one  hand,  and  of  the  mischief  on  the  other, 
would  require  another  head  or  two,  having 
for  their  object  the  indication  of  the  quantum 
of  benefit  or  mischief  thus  produce<l  in  each 
cause.  To  furnish  this  information  would 
require  a statement  of  the  species  of  causes 
to  which  the  individual  cause  belonged,  in 
each  instance  (for  example,  penal  or  non- 
penal ; and,  if  penal,  relative  to  what  species 
of  offence :)  and,  in  the  cases  where  money 
or  money’s  worth  was  at  stake,  the  amount 
of  the  value  adjudged,  or  claimed  and  refused 
to  be  adjudged,  to  either  side. 

§ 3.  Arrangements  for  diminishing  the  amount 
of  the  danger. 

We  come  now  to  the  second  class  of  re- 
medial arrangements  applicable  to  the  dimi- 
nution of  the  quantum  of  mischief  from  this 
source : arrangements  aiming,  in  a direct  W'ay, 
at  the  diminution  of  the  frequency  of  it. 

I.  Oath  of  credence  or  sincerity  on  the  part 
of  the  exhibitant  (the  party  by  whom  the 
article  of  makeshift  evidence  in  question  is 
exhibited  :)  his  declaration  to  this  effect,  viz. 
that,  according  to  his  persuasion,  the  infor- 
mation presented  by  the  article  of  evidence 
is,  so  far  as  concerns  the  purpose  for  which 
he  presents  it,  correct  and  true  : such  decla- 
ration being  given  under  the  sanction  of  an 
oath  (where  that  ceremony  is  in  use)  or  so- 
lemn declaration,  and  subject  to  vivd  voce 
examination  as  to  the  grounds  and  causes  of 
such  persuasion. 

The  test  of  sincerity  thus  proposed  is  no 
other  than  what,  on  a former  occasion,  was 


' brought  to  view  in  the  numbei  of  those  seat- 
rities,  the  refusal  of  which,  on  any  occasion 
whatsoever,  was  represented  as  an  omission 
altogether  repugnant  to  the  ends  of  justice.* 
It  nevertheless  seemed  to  call  for  a separate 
mention  here  : partly,  lest,  on  an  occasion  on 
which  the  use  of  it  is  so  manifest,  it  should 
fail  of  presenting  itself  to  view;  partly,  be- 
cause, on  the  occasion  of  its  application  to  the 
present  purpose,  it  finds  the  case  attended 
with  material  circumstances,  such  as  do  not 
apply  to  it  in  other  cases — with  circumstances 
which  call  for  particular  observation. 

The  cases  in  which  the  demand  for  this  se- 
curity is  most  imperative,  are  those  in  which 
the  evidence  presented  immediately  to  the 
judge,  presents  itself,  not  in  the  oral,  but 
in  the  written  form ; viz.  casually-written 
evidence,  and  minuted  evidence,  with  any 
number  of  media  interposed.  In  the  cases 
where  the  evidence  presented  imm'ediately  to 
the  judge  is  in  the  oral  form,  whatever  secu- 
rity for  sincerity  is  afforded  by  judicial  exa- 
mination in  the  usual  manner,  is  applied,  of 
course,  to  the  judicial  witness.  Where  there 
is  no  extraneous  witness,  tlsis  security  is  want- 
ing ; and  hence  the  demand  for  a supply  to  the 
deficiency,  by  the  examination  of  the  party 
by  whom  the  evidence  (in  this  case  the  writ- 
ten evidence)  is  exhibited. 

No  good  reason  could  be  given  why  this 
same  security  (whatever  be  the  worth  of  it) 
should  not  be  applied,  in  like  manner,  to 
those  modifications  of  transmitted  evidence, 
in  the  case  of  which  the  evidence  immediately 
presented  to  the  judge  is  presented  in  the  oral 
form ; viz.  hearsay  evidence,  and  memoriter 
evidence.  Indeed,  unless  excluded  by  special 
appointment  of  law,  the  general  liberty  of  ex- 
amination, applying  itself  to  self-regarding  as 
well  as  extraneous  evidence,  would  involve 
the  points  in  question  in  the  present  case. 
In  the  way  of  distinction,  all  that  can  be  said 
here  is,  that,  where  there  is  another  person 
(viz.  the  extraiieous  witness)  to  whom  the 
security  applies,  the  demand  for  the  applica- 
tion of  the  like  security  to  the  testimony  of 
the  party,  in  the  character  of  a self-regarding 
witness,  is  not  quite  so  great. 

In  a certain  point  of  view,  the  security  thus 
afforded  may  be  apt  to  present  itself  as  little 
worth.  A party,  who,  having  been  dishonest 
enough  to  procure  or  fabricate  an  article  of 
evidence  of  this  sort,  is  dishonest  enough  to 
make  use  of  it,  will  come  prepared  for  all  the 
consequences ; nor  will  he  shrink  from  per- 
jury— from  the  scarce  punishable  perjury 
necessary  to  give  this  support  to  it.  True : 
but,  in  regard  to  the  written  evidence  of  this 
kind,  many  a man  who,  either  knowing  or 
suspecting  the  falsity  or  incorrectness  of  it, 
would  present  it  notwithstanding,  and  thus 


* Vide  suprut  Vol.  VI.  p.  325, 


MAKESHIFT-PRACTICAL  RESULTS. 


H53 


Ch.  XL] 

let  it  take  its  chance,  would  at  the  same  time 
be  far  enough  from  supporting  it  at  the  peril 
of  the  punishment  of  detected,  or  though  it 
were  only  the  shame  of  suspected,  perjury: 
and,  in  regard  to  the  oral  evidence  of  this 
kind,  not  only  would  many  a man,  notwith- 
standing any  secret  suspicion  entertained  by 
him  of  its  falsity  or  incorrectness,  suffer  it,  if 
proffered  to  take  its  chance  as  before ; but 
there  are  also  others,  who,  though  not  bold 
enough  to  support  a tale  of  perjury  w'ith  their 
own  lips,  would  yet  be  dishonest  enough  to 
send  other  lips  upon  the  adventure. 

Thus,  in  two  cases,  both  of  them  but  too 
common,  the  arrangements  proposed  would 
afford  considerable  security.  At  present, 
under  every  system  of  technical  procedure, 
this  security  is  altogether  wanting.  When 
judges,  on  so  many  occasions  as  we  have  seen, 
not  only  apply  no  discouragement  to  insince- 
rity, but  apply  encouragement  and  even  com- 
pulsion to  the  production  of  mendacity — when 
judges,  by  the  whole  tenor  of  their  practice, 
proclaim  a predilection  for  insincerity,  — can 
it  with  any  reason  be  expected  that  suitors  in 
general,  or  more  particularly  that  their  pro- 
fessional guides  and  agents,  the  worshippers 
of  the  judicial  hierarchy,  should  in  general 
be  averse  to  it,  or,  when  employable  with 
safety,  backward  to  employ  it  ? 

II.  To  this  head  also  belongs  another  ar- 
rangement, all  along  proposed,  for  allowing 
to  the  judge  (to  be  exercised  at  his  discre- 
tion) the  power  of  exacting  from  the  party  in 
W'hose  favour  the  decision  operates  in  the 
first  instance,  security  for  eventual  reinstate- 
ment ; for  affording  to  the  other  party  com- 
pletely adequate  satisfaction,  in  case,  by  the 
subsequent  exhibition  of  more  trustworthy 
evidence  from  the  same  original  source,  the 
decision  having  the  makeshift  evidence  for  its 
ground  should  turn  out  to  be  erroneous. 

On  those  occasions,  the  description  of  the 
contingency  was  confined  to  the  particular 
event  bearing  a special  relation  to  the  case 
then  in  contemplation  — the  event  of  the  dis- 
proof of  the  makeshift  evidence,  by  other 
evidence  emanating  from  the  same  original 
source.  But,  from  what  source  soever  any 
such  subsequently  corrective  evidence  may 
have  issued,  — if  it  be  true,  and  the  decision 
called  for  by  it  be  different  from  that  which 
it  finds  in  force,  the  practical  inference  (it  is 
evident)  is  precisely  the  same. 

IlL  In  what  cases,  for  the  remedying  of 
the  injustice  liable  to  be  produced  by  the 
decision  of  one  tribunal,  liberty  should  be 
granted  or  obligation  imposed  of  submitting 
the  cause  to  the  cognizance  of  another,  is  a 
question  that  belongs  not  to  the  present  sub- 
ject, nor  to  the  present  work. 

In  the  extraordinary  sort  of  case  here  in 
question,  that  of  a decision  grounded  on  such 
weak  and  comparatively  untrustworthy  evi- 


dence,— such  reference  might  perhaps  with 
propriety  be  prescribed  or  allowed  of,  in  causes 
and  circumstance  in  which,  supposing  the  de- 
cision grounded  on  evidence  of  the  ordinary 
stamp,  such  reference  might  not  be  eligible. 
Without  attempting  at  present  to  decide  upon 
the  eligibility  of  any  of  these  arrangements, 
the  present  indication  will  be  confined  to  such 
remedies  of  this  stamp  as  the  nature  of  the 
case  admits  of.  The  question  of  their  ulti- 
mate eligibility  properly  appertains  to  another 
subject,  that  of  Procedure. 

1.  Liberty  of  appeal;  i.  e.  of  appealing  to 
another  tribunal,  whose  decision  shall  have 
for  its  ground  this  same  body  of  evidence, 
without  either  addition  or  defalcation.  The 
person  by  whom  such  appeal  (if  preferred  at 
all)  will  be  preferred,  is  of  course  a party, 
and  that  party  to  whose  prejudice  the  deci- 
sion, having  the  supposed  insufficient  evidence 
for  its  ground,  is  regarded  by  him  as  having 
operated. 

2.  Liberty  of  reference:  power  given  to  the 
judge  to  refer  the  decision,  in  a case  of  this 
sort,  to  another  tribunal  (naturally  a superior 
tribunal,)  if  he  thinks  fit;  with  or  without  a 
provisional  decision  of  his  own  annexed  to  it. 

An  arrangement  of  this  description  is  su- 
perseded (it  may  he  thought)  by  the  one  im- 
mediately preceding  it:  if  appeal  be  allowed, 
the  party  in  whose  disfavour  the  decision  (the 
decision  grounded  on  the  comparatively  un- 
trustworthy evidence)  operates,  will,  if  he 
considers  it  as  being  injurious  to  him,  appeal 
of  course ; if  he  does  not  regard  it  as  inj  urious 
to  him,  the  case  calling  for  a reference  does 
not  exist:  so  that,  in  each  and  every  case, 
such  reference  is  of  no  use. 

To  this  it  may  be  answered — 1.  The  party, 
howsoever  willing  to  appeal,  may  be  disabled 
by  the  expense.  2.  He  may  be  deterred  by 
the  contemplation  ofthe  expense  and  vexation 
added  together.  3.  He  may  be  deterred  by  the 
consideration  of  the  weight  and  authority  of 
the  opinion  declared  by  the  court  below.  The 
court  above — whether,  if  it  had  to  frame  a 
decision  on  the  subject  in  the  first  instance, 
it  would  or  would  not  have  pronounced  the 
same  as  that  which  has  been  pronounced  be- 
low  may  not  regard  the  case  as  clear  enough 

to  warrant  the  reversing  a decision  already 
pronounced  by  a competent  judicature. 

Upon  all  these  considerations  taken  toge- 
ther, it  will  probably  appear  that  the  demand 
for  the  power  thus  proposed  to  be  given  to 
the  judge,  would  by  no  means  be  superseded 
by  the  power  of  appeal,  if  given  to  the  party. 

Moreover  (in  case  of  appeal,)  argument, 
and  consequently  expense  or  vexation  on  the 
part  of  the  appellant,  and  consequently  on 
the  part  of  the  adversary,  would  be  naturally 
(though,  it  should  be  added,  not  necessarily) 
allowed:  whereas,  in  case  of  a reference  made 
(as  above)  by  one  tribunal  to  another,  such 
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argument,  with  the  vexation  and  expense 
attacued  to  it,  would  not  be  so  much  in 
course. 

3.  Obligation  of  reference  — obligation  su- 
peradded  to  the  power  above  proposed  to  be 
given  to  the  judge:  the  reference  in  this  case 
being  or  not  being  accompanied  by  a provi- 
sional decision  previously  pronounced  by  him- 
self. 

4.  In  the  case  of  trial  by  jury, — power  to 
the  judge  (the  professional  directing  judge) 
to  order  a new  trial,  if  dissatisfied  with  a 
verdict  given  on  the  ground  of  the  suspicious 
evidence. 

This  arrangement  takes  for  granted  a pre-  stand,  not  any  particular  and  separate  sort  of 
vious  charge,  or  direction  from  the  judge,  evidence,  such  as  circumstantial,  direct,  self- 
warning the  jury  against  the  error  into  which  regarding,  and  so  forth, — but  evidence  of  any 
the  order  for  a new  trial  assumes  them  to  have  sort,  considered  as  being  productive  of  a par- 
fallen,  by  deciding  in  favour  of  the  evidence,  ticular  effect ; viz.  the  indicating  or  bringing 
the  insufficiency  of  which  is  thus  assumed.  to  view  the  existence,  certain  or  probable,  of 
In  English  law  (it  has  already  been  ob-  some  other  article'  of  evidence.  Indicative 
served,)  new  trial  granted,  at  the  instance  of  evidence  is  evidence  of  evidence. 
a party,  on  the  ground  of  the  verdict’s  being  To  apply  the  distinction  to  the  subject  of 
against  evidence,  is  in  familiar  use:  the  e.x-  makeshift  evidence.  If  the  rule  above  laid 
tension  would  be  a very  slight  one,  were  the  down  in  this  behalf  be  a proper  one,  no  article 
power  extended  to  the  case  of  a verdict  sup-  of  makeshift  evidence  ought  to  be  received 
posed  to  be  grounded  (as  above)  on  insuffi-  (viz.  into  the  list  of  the  articles  constituting 
dent  evidence.  on  that  side  the  ground  for  decision,)  where 

In  the  case  of  exclusion  in  general,  the  as-  evidence  in  a more  trustworthy  form  is  to  be 
sumption  is,  that,  if  the  jury  were  suffered  to  had  from  the  same  source:  in  other  words, 
hear  the  evidence,  they  would  be  sure  to  be  no  such  article  of  evidence  ought  to  be  re- 
deceived by  it.  Experience,  had  judges  but  ceived  into  the  budget  of  documents  designed 
patience  to  consult  her,  would  have  super-  by  the  judge  for  ultimate  use.  Be  it  so:  but 
seded  the  demand  for  this  rash  suspicion,  neither  of  this  description,  nor  of  any  other 
Will  they  be  deceived  by  it?  Stay  and  see.  conceivable  description,  can  any  sort  or  ar- 
Should  their  decision  prove  erroneous,  then,  tide  of  evidence  be  named,  which  it  may  not 
and  not  till  then,  it  may  be  proper  to  take  be  proper  to  employ  in  the  character  of  indu 
measures  for  obtaining  a new  one.  cative  evidence  ; viz.  as  a help  to  the  disco- 

. , very  or  procurement  of  other  evidence,  such 

§ i.  Importance  of  admitting  makeshift  in  p^r  ultimate  use. 

the  character  of  indicative  evidence.  Thus,  for  example,  in  the  instance  of  hear- 

The  principle  employed  for  fixing  the  con-  say  evidence — hearsay  evidenceof  the  second 
ditions  to  be  annexed  to  the  admission  of  degree — supposed  oral  evidence  transmitted 
makeshift  evidence,  was  this:- — viz.  not  to  through  two  media.  Says  deposing  witness, 
admit  any  such  comparatively  untrustworthy  in  his  examination  before  the  judge,  — Mid- 
evidence, where  evidence  to  the  same  effect  dleman,  as  he  said  to  me,  heard  Percipiens 
is  to  be  had  in  a more  trustworthy  shape,  say,  that  he  was  by,  and  saw  what  passed, 
from  the  same  source.  when  the  defendant  gave  Occisus  his  death’s 

But,  supposing  the  sources  of  information  wound;  and  there  ends  his  evidence.  Now 
to  exist,  will  the  information  be  always  to  be  then.  Middleman  and  Percipiens,  are  they 
obtained  from  them  in  any  such  more  trust-  both  alive?  The  evidence  is  plainly  unfit  to 
worthy  shape?  He  whose  interest  it  is  to  be  received  into  the  budget  for  ultimate  use: 
bring  forward  the  information  in  question,  accordingly,  neither  would  it  in  any  case  be 
will  it  be  in  his  power  to  draw  it  forth  from  so  received  into  any  such  collection  under 
those  superior  sources?  This  will  depend  upon  English  law. 

the  sagacity  and  industry  displayed  on  this  But  ought  such  information  to  be  altogether 
ground  by  the  legislator — upon  the  care  taken  unemployed  and  lost?  By  no  means.  Unfit, 
by  him  to  afford  the  requisite  powers  to  him  in  the  character  of  evidence,  for  ultimate  use, 
(whosoever  he  be)  whose  inclination  and  will  it  is  not  the  less  fit  for  serving  in  the  cha- 
is  in  a state  of  preparation  for  this  service.  racter  of  indicative  evidence.  Let  Percipiens 
The  powers  in  question  are  those  which  be  convened  before  the  judge;  and  if,  on  be- 
are  requisite  to  the  investigation  of  a chain  or  ing  examined,  he  gives  evasive  answers,  or 
thread  of  evidence  — to  the  rffscouery  of  such  says  he  knows  nothing  about  the  matter,  let 
evidence  as  the  individual  nature  of  the  case  Middleman  be  convened  to  confront  him;— ^ 


may  have  happened  to  afford ; and  (when  dis- 
covered) to  the  securing  of  its  forthcoming', 
ness  for  the  purposes  of  justice. 

To  take  the  arrangements  adapted  to  this 
purpose,  constitutes  one  of  the  principal  func- 
tions* of  the  system  of  procedure : to  that 
subject  accordingly  they  belong,  and  not  to 
the  subject  of  the  present  work.  A brief  in- 
timation of  the  mode  in  svhich  evidence,  fit 
or  unfit  to  constitute  a ground  for  definitive 
decision,  may  be  applied  to  this  incidental 
purpose,  may,  not  without  reason,  be  expected 
to  be  found  here. 

By  the  term  indicative  evidence,  I under- 
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that,  by  means  of  Middleman’s  testimony,  the 
misrecollections  (if  any)  in  the  evidence  of 
Percipiens,  may,  if  possible,  be  corrected — 
the  deficiencies  in  his  recollection  may,  if  pos- 
sible, be  supplied. 

The  same  explanations  are  alike  applicable 
to  every  other  modification  of  makeshift  evi- 
dence. Casually  written  evidence  is  indica- 
tive, with  relation  to  the  judicially  extractable 
oral  evidence  of  the  writer  of  the  script:  tran- 
scriptural  evidence  is  indicative,  with  relation 
to  the  original  script:  minuted  evidence  is  so, 
with  relation  to  the  writer  of  the  minute,  as 
well  as  to  any  extrajudicial  witness  whose 
oral  statement  or  narration  is  the  subject  of 
it : memoriter  evidence  is  so,  with  relation  to 
the  script,  the  supposed  tenor,  purport,  or 
effect  of  which,  is  thus  reported:  reported 
real  evidence  is  so,  with  relation  to  the  real 
evidence  which  is  the  subject  of  the  report: 
and,  in  case  of  the  interposition  of  divers 
media,  transmitted  evidence  of  any  degree  is 
indicative,  of  course,  of  all  superior  degrees 
of  evidence  from  the  same  original  source. 

From  the  bare  description  of  this  species 
of  evidence  (that  is,  of  the  use  thus  to  be 
made  of  any  species  of  evidence,)  it  will  be 
manifest  beyond  dispute  that  any  system, 
which,  for  the  purpose  of  any  sort  of  cause, 
penal  or  non-penal,  should  (unless  for  the 
avoidance  of  preponderant  delay,  vexation, 
and  expense)  omit  to  make  use  of  makeshift 
or  other  evidence  in  this  way, — to  make  use 
of  it  to  the  utmost,  for  the  purpose  of  dis- 
covering and  obtaining  such  information  as  is 
to  be  had  in  a state  fit  for  ultimate  use, — is, 
to  the  amount  of  such  omissions,  defective, 
and  unconducive  to  the  ends  of  justice. 

The  proposition  is  not  a purely  hypothe- 
tical one.  In  the  instance  of  the  English 
system  of  procedure,  exemplifications  of  it  but 
too  extensive  may  be  observed.  In  the  penal 
branch,  in  cases  of  felony  unclergyable  and 
clergyable,*  or  (to  speak  without  nonsense) 
in  first  and  second  rate  crimes,  evidence,  ap- 
plicable or  not  to  ultimate  use,  becomes  by 
accident  applicable  to  this  use:  it  serves  for 
the  discovery,  and  thence  perhaps  for  the  ob- 
tainment,  of  evidence  ultimately  employable. 
This  incidental  use  is  extendible  always  by 
accidei\t,  — (for  design  (design,  at  least,  di- 
rected to  the  legitimate  ends  of  justice)  is  an 
incident  still  wanting  to  the  jurisprudential 
system  of  English  procedure,) — this  use  is 
extendible,  to  a certain  degree,  to  inferior 
offences.  But,  to  causes  non-penal,  carried  on 
in  any  branch  of  the  regular  mode  (whether  it 
be  the  branch  called  the  common-law  branch, 
or  the  branch  called  the  equity  branch,)  it 
is  scarce  in  any  case  extendible.  If  the  evi- 
dence which  the  witness  whom  you  have  sum- 

• By  7 & 8 G.  IV.  c.  28.  § 6,  the  benefit  ot 
clergy  with  respect  to  persons  convicted  of  i'elony 
is  abolislied Ed,  • 


moned  has  it  in  his  power  to  give,  happens  to 
be  of  that  sort  which  is  applicable  to  ultimate 
use,  well  and  good, — it  may  be  put  to  use 
accordingly  : if  not,  the  arrangements  of  pro- 
cedure will  not  suffer  it  to  be  put  to  the 
other  use:  if  you  have  no  evidence  from  any 
other  source,  be  the  evidence  obtainable  from 
this  source  ever  so  conclusive,  you  lose  your 
cause. 

CHAPTER  XII. 

ABEKUATIONS  OF  ENGLISH  LAW  IN  REGARD 
TO  MAKESHIFT  EVIDENCE. 

Such  are  the  arrangements,  such  the  rules  of 
judging,  that  have  been  suggested  by  a re- 
gard for  the  ends  of  justice:  the  avoidance  of 
misdecisioii,  on  one  hand ; and,  on  the  other, 
the  reducing,  on  every  occasion,  to  their  least 
dimensions,  the  collateral  and  never  com- 
pletely avoidable  inconveniences  of  delay, 
vexation  and  expense. 

If  the  above  arrangements  are  well  adjusted 
to  sucii  their  ends  — and  if  the  arrangements 
actually  pursued  by  English  jurisprudence 
were  also  well  adjusted  to  these  same  ends, 
— those  actually  existing  arrangements  could 
not,  in  any  point,  be  very  widely  distant  from 
the  above  proposed  ones.  So  much  for  the 
argumentative  picture  of  things.  The  picture 
next  to  be  given  must  be  taken  from  life. 
If,  on  this  occasion,  the  reader  has  prepared 
his  mind  to  view  a system  of  arrangements 
suggested  by,  and  bond  fide  directed  to,  the 
ends  of  justice,  great  indeed  will  be  his  sur- 
prise and  disappointment.  If,  on  the  other 
hand,  the  contrary  hypothesis  be  assumed  — 
if,  on  considering  the  natural  opposition  of 
interest  on  this  ground  between  the  gover- 
nors and  the  governed,  his  assumption  should 
be,  that,  in  the  views  and  wishes  of  the  au- 
thors of  these  arrangements,  the  difference 
between  right  decision  and  misdecision  has 
been  in  general  a matter  of  indifference — and 
that,  in  so  far  as  was  conducive  to  the  profit 
of  the  governing  profession,  not  the  mini- 
mum, but  the  maximum,  of  delay,  vexation, 
and  expense,  has  been  the  object  of  endea- 
vour,— he  will  find  every  object  consistent 
with  that  assumption  — every  arrangement 
flowing  naturally  from  that  source. 

An  ex[)lanatory  hint  must  in  this  place  be 
given  to  the  non-professional,  and  more  par- 
ticularly to  the  non-English,  reader.  Observ- 
ing one  copy  of  the  same  document  rejected, 
at  the  same  time  that  another  copy  of  the 
sameinstrumentisadmitted, — if,  for  anything 
that  appears,  both  are  in  existence  and  pro- 
ducible, it  may  naturally  enough  appear  to 
him  that  the  rejection  of  either,  however  ill- 
founded  in  principle,  would  be  matter  ot  in- 
difference in  practice.  Reasonable  as  it  is, 
the  supposition  would  be  erroneous  and  de- 
lusive, Under  a different  system  ot  proev 
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<Uire  — under  the  system  drawn  from  Roman 
law,  and  generally  i)revalent  on  the  continent 
of  Europe,  — it  would  either  be  agreeable 
to,  or  at  least  less  widely  disfaiit  from,  the 
truth.  But  in  English  procedure,  no  option 
thus  made,  if  it  be  exclusive,  is  ever  a matter 
of  indifference.  The  document  thus  excluded 
is  always  the  document,  whatever  it  be,  that 
happens  to  have  been  tendered.  The  conse- 
quence of  the  exclusion  is,  not  a simple  re- 
ference to  the  approved  document,  without 
further  delay,  vexation,  or  expense,  but  an 
actual  loss  of  the  cause  to  the  party  whose 
document  is  thus  rejected.  The  direct  in- 
justice thence  resulting  as  to  the  main  point 
in  dispute,  is  not  indeed,  in  this  case,  in  evenj 
instance,  irreparable ; but  in  many  and  many 
an  instance  it  is:  either  because,  under  the 
existing  arrangements,  the  door  is  not  left 
open  to  a fresh  demand  on  the  same  ground; 
or  because,  in  the  interval,  and  before  it  can 
receive  a decision,  either  some  necessary 
evidence  has  perished,  or  the  fund  necessary 
for  the  alimentation  of  the  suit  has  been  ex- 
hausted. Be  this  as  it  may,  and  according  to 
the  least  calamitous  result,  a fresh  trial,  hear- 
VKj,  or  whatever  be  the  name  of  it,  is  neces- 
sary— in  a word,  afresh  suit;  in  consequence 
of  which,  the  delay,  vexation,  and  expense, 
bestowed  upon  the  preceding  one,  are  in  a 
great  part  (or,  as  the  case  may  be,  in  the 
M'hole)  wasted  and  thrown  away. 

Here  then,  once  for  all,  let  this  deplorable 
and  but  too  indisputable  truth  be  borne  in 
mind:  that  — howsoever  it  might  be  under 
a natural  system,  and  even  in  the  technical 
system  of  any  other  country  — in  the  tech- 
nical system  of  English  jurisprudence  there 
are  no  innoxious,  no  completely  reparable, 
nor  anything  like  completely  reparable,  mis- 
takes; and  that,  whatsoever  absurdity  is  dis- 
cernible— fraud,  and  the  spirit  of  extortion, 
may  or  may  not  have  been  the  cause  — plun- 
der, oppression,  and  affliction,  are  infalhbly 
the  result. 

On  this  ground,  as  on  every  other  part  of 
the  vast  demesne  of  jurisprudence,  whatever 
is  at  variance  with  the  ends  of  justice  will  be 
to  be  referred,  in  proportions  not  always  to 
be  distinguished,  to  the  two  grand  sources 
of  misdecision, — improbity  and  folly.  The 
improbity,  has  for  its  cause  the  as  yet  unre- 
medied but  not  irremediable,  opposition  of 
interests  between  this  class  of  governors  and 
the  governed.  The  folly  has  for  its  cause,  at 
least  for  a very  principal  one’of  its  causes,  one 
of  the  essential  characters  of  jurisprudential 
law — the  taking  the  conceptions  and  prac- 
tice of  a less  experienced  and  less  informed, 
as  a standard  for  the  notions  and  practice  of  a 
more  experienced  and  better  informed,  age. 

I proceed  to  bring  to  view  the  most  import- 
ant of  the  aberrations  from  the  above  rules, 
exemplified  in  English  law;  together  with  the 
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inconveniences  with  which  they  respectively 
appear  pregnant. 

1.  The  first  consists  in  admitting,  at  the 
instance  of  the  plaintiff,  to  the  prejudice  of 
the  defendant,  in  the  lifetime  of  the  defen- 
dant, a letter  or  memorandum  in  his  hand: 
the  defendant,  though  alive,  being  neither 
compelled  nor  permitted  to  stand  forth  him- 
self in  the  character  of  a deposing  witness, 
to  be  examined  upon  oath  (as  a n^-litigant 
witness  would  be)  touching  the  facts  brought 
to  view  in  such  written  discourse.*  And  so 
in  the  case  of  a written  statement  of  the  plain- 
tiff’s, at  the  instance  of  the  defendant. 

By  the  influence  of  a superstition,  which 
has  been  already  touched  upon,  and  which 
will  be  more  thoroughly  discussed  in  another 
place,  the  evidence  of  a defendant  is  not  per- 
mitted to  be  extracted  in  the  mode  recognised 
to  be  the  best.  But  the  objection  confines  it- 
self to  the  best  mode : no  sooner  does  a bad 
mode  present  itself,  than  the  prohibition  is 
taken  off. 

Refusing  to  hear  the  testimony  of  a de- 
fendant, extracted  in  the  way  of  vivd  voce 
examination,  the  law  refuses  (as  may  well  be 
imagined)  to  receive  the  testimony  of  the 
same  person  exhibited  in  the  form  of  written 
non-judicial  evidence  — in  the  form  of  a let- 
ter or  memorandum,  not  designed  at  the  time 
of  writing  it  (or  at  least  not  purporting  to 
be  designed)  to  be  exhibited  as  evidence.  So 
far,  at  any  rate,  it  is  consistent;  and,  admit- 
ting the  propriety  of  not  suffering  the  de- 
fendant to  be  examined  in  the  character  of  a 
witness,  unexceptionable. 

But  when  the  plaintiff,  having  by  any  ac- 
cident possessed  himself  of  a letter  or  memo- 
randum in  tbe  handwriting  of  the  defendant, 
thinks  fit  on  his  part  to  exhibit  it  as  evidence; 
then  the  rule  goes  for  nothing,  and  the  evi- 
dence is  admitted.  In  this  admission,  the  law 
considers  itself  as  safe  against  deceit:  and  so 
it  undoubtedly  is;  viz.  on  one  side,  the  side 
of  the  plaintiff, — the  only  side  to  which,  on 
this  occasion,  its  views  appear  to  have  ex- 
tended. To  the  prejudice  of  the  plaintiff,  the 
admission  of  it  will  not  be  productive  of  in- 
justice. Why  ? Because  it  is  he  who  produces 
it.  So  far  is  right:  the  reason  is  a conclusive 
one.  But  the  defendant?  are  his  interests 
taken  equal  care  of?  The  answer  is.  No:  they 
are  entirely  neglected.  In  a multitude  of 
cases  — each  of  them  capable  of  being  realized, 
each  of  them,  doubtless,  every  nowand  then 
realized,  — conclusions  as  contrary  to  truth, 
as  they  are  prejudicial  to  the  defendant,  will 
every  now  and  then  be  drawn : necessarily 
drawn,  when  a deaf  ear  is  turned  to  those 
vivd  voce  explanations,  by  which  tbe  truth  of 
the  case  might,  in  its  whole  extent,  be  brought 
to  light. 
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2.  The  second  aberration  consists  in  the 
exclusion  put  upon  the  like  written  testi- 
mony of  a witness,  litigant  or  non-litigant, 
after  his  decease : a point  of  time,  after  which, 
on  the  one  hand,  the  examination  of  such  wit- 
ness is  become  impossible;  on  the  other  hand, 
the  capacity  of  profiting,  in  his  own  person 
at  least,  by  such  his  testimony,  supposing  it 
false  and  fraudulent,  is  at  an  end. 

Such  (it  will  be  seen)  is  the  course  taken 
in  general  by  the  English  law ; a course  crossed 
indeed  by  a multitude  of  exceptions,  the  pro- 
priety of  which  can  by  no  other  arguments  be 
maintained,  than  by  such,  the  validity  of  which 
is  the  condemnation  of  the  general  rule. 

In  the  whole  field  of  evidence,  which  is  as 
much  as  to  say,  in  the  whole  field  of  justice, 
few  points  can  be  of  greater  importance.  Un- 
der this  head  come  the  books  of  a shopkeeper, 
including  the  register  kept  by  him  of  the 
monies  due  to  him.  That  these  books  should 
not  of  themselves,  and  during  the  master’s 
lifetime,  be  conclusive  evidence  in  his  favour, 
the  evidence  unsanctioned,  and  the  author 
uncross-examined,  is  a proposition  too  plain 
to  stand  in  need  of  argument.  Each  shop- 
keeper might,  at  that  rate,  impose  a tax  to 
any  amount,  on  any  number  of  persons,  at 
his  choice.  That  the  written  evidence  even 
of  his  servant  in  bis  behalf  should  not  be  re- 
ceived as  conclusive — should  not  be  received 
at  all  during  the  lifetime  of  such  servant, 
such  servant  being  capable  of  being  examined 
in  the  regular  mode,  and  yet  not  examined — is 
another  proposition  which  1 have  endeavoured 
to  establish.  But  if,  after  the  death  of  such 
servant,  the  entries  made  by  him  were  not 
permitted  so  much  as  to  be  received  in  the 
character  of  evidence,  what  would  be  the  con- 
sequence ? * That  every  tradesman's  title  to 
the  monies  owing  to  him  for  his  goods,  would 
he  dependent,  completely  dependent,  on  the 
life  of  the  servant,  the  book-keeper,  the  jour- 
neyman, the  porter,  by  whom  they  had  been 
respectively  delivered  to  his  customers.  The 
death  of  the  servant,  and  the  ruin  of  the 
master,  would  be  the  effect  of  the  same  in- 
evitable cause. 

A word,  a phrase,  a broken  hint,  an  uncom- 
pleted and  perhaps  uncompleteable  sentence, 
— such  is  the  garb  in  which  Reason  clothes 
herself  on  those  great  and  rare  occasions,  on 
vi'hich  she  vouchsafes  to  visit  the  shelves  of 
English  law.  . Sometimes  the  word  “ neces- 
sity,” sometimes  the  phrase  “ course  of  trade,” 
is  the  fragment  of  a reason,  under  favour  of 
which  a pretence  is  sought  for  the  breach 
made,  upon  this  ground,  in  the  irrational  and 
intolerable  rule.  But  to  what  use  introduce 
necessity?  — what  justification  can  necessity 
afford  for  the  breach  of  any  rule  laid  down 
by  reason  — of  a rule  prescribed  by  any  corn- 
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prehensive  view  of  the  dictates  of  utility? 
The  species  of  evidence  being  admitted,  one 

or  other  of  two  opposite  results deception, 

or  non-deception,  is  the  most  probable.  If 
admitted,  would  it  be  oftener  productive  of 
deception,  and  thence  of  erroneous  decision, 
than  of  a just  persuasion,  and  thence  of  a de- 
cision according  to  truth  and  justice?  In  this 
case,  where  is  the  necessity  (let  what  will  be 
understood  as  signified  by  that  vague  appel- 
lation)— where  or  what  is  the  necessity  that 
can  warrant  the  admission  of  the  fallacious 
light? 

Apply  the  same  observation  to  the  com- 
pound term,  the  course  of  trade.  Trade  is  a 
good  thing;  it  is  universally  agreed  to  be  so; 
great  sacrifices,  though  not  always  very  ad- 
vantageous ones,  are  made  continually  in  its 
service.  But  is  it  in  the  nature  of  trade,  any 
more  than  of  any  other  desirable  object,  to 
be  benefited  or  promoted  by  the  letting  in 
a species  of  light,  of  which  injustice  oftener 
than  justice  will  by  the  supposition  be  the 
consequence?  Is  it  in  the  nature  of  trade, 
any  more  than  of  justice,  to  receive  advance- 
ment by  a system  of  decision,  of  which  the 
effect  will  be,  to  put  the  fruits  and  profits  of 
trade  more  frequently  into  the  pocket  of  a 
cheat  than  of  the  lawful  owner? 

Of  two  things,  one.  The  evidence  admitted 
either  promises  to  be  most  frequently  produc- 
tive of  justice,  or  of  injustice.  If  of  justice, 
no  such  word  as  necessity  or  trade  can  he  ne- 
cessary— if  of  injustice,  no  such  word  can  be 
sufficient,  to  warrant  the  admission  of  it.f 

It  has  been  observed  already,  that  there  is 
a whole  class  of  facts,  for  the  proof  of  which, 
in  spite  of  all  excluding  rules,  a door  is  thrown 
wide  open  to  all  sorts  of  evidence  without 
scruple:  not  only  to  this  but  too  suspicious 
evidence,  but  to  the  much  more  suspicious 
and  fallacious  evidence,  which,  by  English 
lawyers,  has  so  often  been  confounded  with 
it:  I mean  hearsay  evidence.  And  what  are 
these  facts?  I can  think  of  but  one  attribute 
by  which,  indeterminate  as  it  is,  they  can 
he  designated;  and  that  is,  ancient:  ancient 
facts — facts  tending  to  the  establishment  of 
family  relation,  locally  obligatory  custom, 
ancient  possession  of  rights  of  partial  owner- 
ship, and  the  like.  If,  on  one  part  of  the 
ground  more  than  another,  the  argument  from 
necessity  c<an  be  said  to  apply  with  peculiar 
force,  it  will  be  on  this.  On  this  sort  of 
ground,  exclude  this  sort  of  evidence,  you 
exclude  all  evidence.  The  witch  of  Endor, 
the  sibyl  once  so  complaisant  to  the  curiosity 
of  Ulysses,  are  not  now  in  office.  Ghosts  can- 
not now  he  brought  into  court,  ohtorto  collo, 
to  be  sworn  and  cross-examined.  An  inleiwal 

■f  For  a fuller  exposure  of  the  arguments 
founded  upon  the  words  necessity  and  trade,  see 
Book  IX.  Exclusion;  Part  111-  Deveption; 
Chap.  III.  sect.  3. 
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of  a certain  length,  has  it  elapsed  between 
the  present  time  and  the  time  of  the  fact  or 
supposed  fact? — such  evidence  as  the  nature 
of  things  furnishes,  you  must  admit,  or  none. 
Written  extrajudicial  evidence,  if  it  be  to  be 
had,  howsoever  it  happens  to  present  itself,  it 
is  your  best  chance:  failing  this,  even  hear- 
say evidence — hearsay  evidence,  remote  from 
the  fountain  head  by  any  number  of  degrees, 
and  with  or  without  being  able  to  trace  it  to 
the  fountain  head,  or  so  much  as  to  number 
the  degrees.  Such  is  the  choice,  in  respect 
of  sorts  of  evidence:  one  of  these  two,  or 
none.  But,  even  in  this  case,  of  what  avail, 
or  even  import,  is  the  plea  of  necessity,  any 
more  than  in  any  other  ? As  to  the  import, 
here  indeed  it  is  plain  enough  that  such  is 
the  case  — this  evidence  or  none.  But,  in  this 
cose,  as  in  every  other,  is  not  the  absence  of 
all  evidence  a preferable  result  to  the  pre- 
sence of  a species  of  evidence,  which,  be  the 
case  what  it  will,  is  more  likely  to  give  birth 
to  a wrong  judgment  than  to  a right  one? 

In  vain  would  it  be  to  say,  that  in  this  case 
the  danger  of  deception  is  in  any  respect  less 
than  in  any  other:  on  the  contrary,  it  is  even 
gi  eater.  Recent  testimony  — testimony  con- 
cerning recent  facts,  if  mendacious  or  other- 
wise incorrect,  possesses  its  chance  of  receiv- 
ing confutation  or  correction  in  the  regular 
and  most  satisfactory  mode,  from  the  sanc- 
tioned and  scrutinized  testimony  of  persons 
still  alive:  circumstantial  evidence  will,  in 
the  character  of  indicative  evidence,  aSbrd  a 
clue  to  this  or  that  lot  of  viva  voce  evidence — 
a clue  which  fraud,  with  all  its  cunning,  may 
not  have  suspected.  But,  in  the  case  of 
ancient  facts,  who  shall  follow  out  the  clue 
that  has  been  broken  by  the  same  hand  that 
cut  the  thread  of  life  ? 

It  may  be  thought  superfluous,  after  this, 
to  add  any  such  reflections  as  the  following : 
— 1.  That,  in  point  of  distance  of  time,  no 
determinate  line  has  been  so  much  as  at- 
tempted to  be  drawn,  nor  could  easily  be 
drawn,  between  these  ancient  facts  and  facte 
of  more  ordinary  occurrence;  2.  That,  among 
the  facts  thus  treated  as  ancient  .facts,  are 
facts  that  may  have  been  but  as  of  yesterday  ; 

3.  That  in  particular,  in  a case  that  has  given 
birth  to  a decision  pronouncing  the  admis- 
sion of  even  hearsay  evidence,  the  length  of 
interval  extended  not  beyond  twenty  years; 

4.  That  the  length  by  which,  in  the  proposed 
rule,  the  place  of  the  line  which  separates 
admission  from  exclusion  is  proposed  to  be 

determined,  is  the  length  of  human  life a 

length  which,  though  in  one  case  it  may  be 
but  that  of  an  atom,  may  in  another  case  be 
some  number  of  times  the  above  recorded 
and  admitted  length  of  twenty  years;  and  5. 
That  the  true  criterion  between  cases  for  ad- 
mission and  cases  for  rejection,  is  constituted, 
not  by  the  length  of  time,  considered  in  it- 


self, but  by  the  existence  or  non-existence  of 
the  faculty  .of  submitting  the  testimony  to 
the  action  of  the  scrutinizing  and  purifying 
tests.  The  witness,  in  mind  as  well  as  body, 
is  he  still  ready  at  the  call  of  justice  ? Admit 
not  his  written  statement,  though  it  have  an 
antiquity  of  sixty,  of  eighty  years,  to  plead 
for  it.  Has  he  taken  his  departure  from  the 
world  we  live  in  ? Admit  the  paper,  though 
the  ink  have  scarce  yet  ceased  to  wet  it.  But 
may  it  not  then  be  false  ? false,  and  fabricated 
for  the  purpose  ? Indubitably  it  may:  though, 
in  our  own  times  at  least,  such  fraud,  or 
any  mark  of  such  fraud,  committed  by  a hand 
so  circumstanced,  is  neither  natural  nor  com- 
mon. But  is  the  presence  of  such  fraud,  in 
each  case,  more  probable  than  the  absence  ? 
And,  where  present,  is  the  success  of  it  more 
probable  than  the  failure,  after  all  the  warn- 
ing recommended  to  be  given  of  it,  and  which 
so  naturally  will  be  given  of  it?  And  are 
these  the  only  times  in  which  the  propensity 
to  fraud  has  been  to  be  found  in  the  nature 
of  man  ? Forged  deeds,  and  other  fruits  of 
lettered  fraud,  are  they  in  greater  proportion 
to  true  and  authentic  writings  in  these  our 
times,  such  as  they  are,  than  in  the  times  of 
monkery  and  monkish  charters? 

Such  are  the  questions  of  minor  account, 
that  present  themselves  as  applicable  to  this 
particular  case.  But  have  they  not  been 
already  superseded  and  rendered  superfluous 
by  that  broadest  and  all-comprehensive  line 
of  argument,  which  covers  the  whole  of  the 
ground  to  which  the  species  of  evidence  now 
before  us  is  applicable  ? 

3.  A third  aberration  consists  in  receiving 
the  testimony  of  a witness  in  the  unsatisfac- 
tory form  of  casually  written  evidence,  upon 
the  ground  of  a mere  unforthcomingness  on 
his  part  at  the  time ; without  any  inquiry  into 
the  cause,  whether  temporary  or  perpetual  ;* 
and  without  provision  for  reparation  of  the 
wrong,  in  the  event  of  its  being  proved  false 
by  subsequent  viva  voce  examination  in  the 
regular  and  proper  mode.  The  admissibility 
of  this  evidence,  under  these  circumstances, 
being  established,  what  would  be  the  conse- 
quence? That,  where  the  value  at  stake 
was  sufficient  to  pay  the  expense  of  the  fraud, 
a man  would  procure  his  witness,  in  the  first 
place,  to  fabricate  a piece  of  written  evidence 
adapted  to  the  circumstances  of  the  case ; in 
the  next  place,  to  keep  out  of  the  way  till 
after  it  had  been  put  to  its  judicial  use,  and 
a decision  had  been  grounded  upon  it.  Or, 
by  procuring  the  like  testimony  from  a man, 
whose  known  intention  it  was  never  to  re- 


* This  is  scarcely  consistent  with  practice.  It 
has  been  held,  that  proof  of  the  hand-writing  ot 
a clerk,  and  that  he  Has  gone  abroad,  and  is  not 
likely  to  return,  is  not  sufficient  to  make  a me- 
morandum by  him  admissible  in  evidence.  1 
Esp.  N.  P.  0.  2 Ed. 
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visit  the  country  in  which  it  was  to  he  fabri- 
cated, the  expense  of  purchasing  absence 
might  thus  be  saved. 

Not  that  it  follows,  by  any  means,  that  if, 
under  fevour  of  the  rule  protested  against, 
the  characteristic  fraud  were  even  to  be  fre- 
ijuently  attempted,  the  attempt  would  be  as 
frequently,  or  anything  like  as  frequently, 
successful.  With  the  warning  which, it  is 
here  proposed  should  be  given  of  it,  and 
which,  without  any  such  proposal,  would  na- 
turally be  given  of  it,  to  the  judge  of  fact  by 
the  judge  of  law,  I should  not  expect  to  see 
such  evidence  frequently  productive  of  a de- 
cision on  that  side,  even  where  the  truth  of 
the  case  f^as  on  that  same  side ; much  less  to 
see  any  frequent  reason  for  suspecting  that 
fraud  had  by  this  means  been  rendered  tri- 
umphant. But  where,  without  incurring  any 
such  risk,  the  purposes  of  substantial  justice 
might  in  an  equal  degree  be  accomplished, 
th^anger,  whatever  it  may  amount  to,  seems 
to  have  nothing  to  compensate  it. 

Symptoms  of  a tendency  at  least  to  admit 
in  this  unguarded  way  evidence  in  its  own 
nature  so  suspicious — so  apt  to  be  fallacious, 
has  been  here  and  there  betrayed  by  English 
law. 

4.  In  regard  to  the  admission  of  transcripts, 
the  aberrations  of  English  law  are  still  more 
remarkable. 

In  the  case  where  the  original  is  not  abso- 
lutely unprodiicible,  the  question  respecting 
the  admission  of  transcripts  will  be  apt  at  first 
to  present  itself  as  of  little  or  no  practical 
importance  : if  the  transcript  will  serve,  let 
it  be  admitted — if  not,  let  the  original  be 
produced.  Thus,  in  effect,  the  matter  will 
stand,  taking  the  world  at  large.  But  in 
English  procedure,  the  spirit  of  chicane  has, 
on  this  part  of  the  ground,  as  on  so  many 
others,  contrived  to  raise  a cloud  of  frivolous 
distinctions,  under  the  influence  of  which  the 
interests  of  justice  have  in  numerous  instances 
gone  to  wreck.  In  that  system  of  procedure, 
so  far  as  the  use  of  trial  by  jury  extends, 
whatever  evidence  is  capable  of  contributing 
to  form  the  ground  of  decision,  must  be  pre- 
sented, every  part  of  it,  within  the  compass 
of  a given  part  of  a given  day.  At  that  period 
a transcriptural  document  being  presented,  if 
it  be  a case  where  a transcript  is  allowed  to 
be  received  in  place  of  the  original,  well  and 
good  ; if  not,  and  the  document  is  a necessary 
one  to  the  side  of  the  party  by  whom  it  was 
produced,  the  cause  is  lost  for  that  time  at 
least,  i.  e.  in  respect  of  the  action  then  de- 
pending: and  whether  the  loss  be  reparable  or 
no,  depends  upon  a variety  of  circumstances. 
If  the  transcript  be  presented  on  the  defend- 
ant’s side,  and  essential  to  it — and  if  the  case 
be  of  the  number  of  those  in  which  a tran- 
script, or  that  sort  of  transcript,  happens  to  be 
found  inadmissible,  — woe  to  the  man  whose 
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lot  it  happens  to  be  to  occupy  the  station  of 
defendant  1 If  it  be  the  pleasure  of  the  judge 
to  grant  him  a new  trial,  on  condition  of 
taking  bis  chance  for  that  expensive  remedy, 
the  omission  may  be  repaired  — the  original 
inay  be  produced.  But  at  the  best,  and  even 
at  that  expense,  the  reparation  of  the  omis- 
sion— -the  saving  his  cause  from  perdition  and 
injustice,  and  himself  perhaps  from  ruin  — 
depends  not  upon  himself ; whereas,  were  his 
station  in  the  cause  that  of  the  plaintiff,  it 
would  depend  upon  himself  to  suffer  what  is 
called  a nonsuit,  and,  at  the  price  of  a fresh 
action,  to  substitute  the  admissible  document 
for  the  inadmissible  one. 

On  the  ground  of  transcriptural  evidence, 
among  the  inconveniences  "by  which  suitors 
are  apt  to  be  tormented,  those  which  consist 
in  undue  decision  or  failure  of  justice  having 
the  spuriousness  or  incorrectness  of  this  spe- 
cies of  evidence  for  their  cause,  constitute  but 
a small  proportion  of  the  aggregate  mass.  It 
is  in  the  triple  shape  of  delay,  vexation,  and 
expense,  that  the  principal  part  of  the  mis- 
chief displays  itself. 

Transcripts  are  made  of  a mass  of  writing 
to  any  extent,  where  a glance  of  the  origina. 
would  be  sufficient: 

Of  a mass  of  writing,  of  which  but  a smal. 
part  is  relevant,  or  at  least  necessary  to  the 
purpose,  the  whole  is  transcribed  without 
distinction  : 

Transcripts  are  made  by  an  official  hand, 
at  an  extra  expense  — an  expense  sometimes 
altogether  arbitrary,  and  most  commonly 
excessive,  as  being  at  a monopoly,  — where 
transcripts  made  at  an  ordinary  expense  might 
afford  a lot  of  evidence  equally  satisfactory  to 
an  impartial  or  candid  mind  ; 

Originals  are  fetcheii  from  unlimited  dis- 
tances, in  official,  or  other  appropriate,  and 
consequently  high-paid  custody, — when  tran- 
scripts in  the  way  of  extract,  or  even  entire, 
might-  be  obtained  and  sufficiently  authenti- 
cated at  an  inferior  price. 

The  mass  of  delay,  vexation,  and  expense, 
which  has  for  its  cause  any  real  bond  fide  dis- 
belief or  suspicion  as  to  the  genuineness  or 
correctness  of  a lot  of  transcriptural  evidence, 
is  perhaps  not  a tenth,  not  a twentieth,  not 
a hundredth  part,  of  that  which  mala  fide  s, 

on  the  one  part  or  the  other,  for  its  cause. 
In  the  view  of  guarding  against  spuriousness 
and  incorrectness,  certain  regulations  are  es- 
tablished. If,  in  any  the  most  minute  par- 
ticular, party  A is  found  departing  from  these 
regulations,  party  B takes  advantage  of  the 
flaw.  Each  party,  sure  of  being  opposed  by 
morally  unjust,  though  legally  just,  objec- 
tions on  the  part  of  the  other,  heaps  paper 
upon  paper,  expense  upon  expense.  A party, 
though  secure  in  his  own  mind  against  ob- 
jection on  the  part  of  his  adversary,  will,  for 
the  sake  of  inflicting  vexation  on  liiiii,  pretend 
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to  apprehend  vexation  from  him ; or  rather, 
without  so  much  as  the  necessity  of  any  such 
pretence,  act  as  if  he  apprehended  it.  Agents 
of  the  parties,  on  both  sides,  and  of  all  de- 
scriptions, ofbcial  scribes  of  all  descriptions, 
all  have  an  interest  in  increasing  the  load  by 
additions  in  themselves  unnecessary  j all  have 
pretences  for  giving  birth  to  such  increase  ; 
all  liave  it  more  or  less  in  their  power  to  give 
birth  to  it.  Judges,  by  whom  such  abuses 
should  be  watclied  with  a sleepless  eye  and 
averted  by  an  inexorable  hand,  contribute  not 
so  much  to  reduce  the  load  as  to  increase  it; 
bv  useless  and  groundless  punctilios,  the  result 
of  some  caprice  of  the  imagination  — of  par- 
tial  views,  in  which  the  contemplation  of  some 
ill-chosen  means  has  eclipsed  the  prospect  of 
the  ultimate  and  proper  end,  the  prevention 
of  the  inconveniences  so  often  mentioned. 

Parties,  their  agents,  and  the  subaltern  of- 
ficers of  jnsliee,  each  on  his  own  part  aims 
at  profitable  injustice  : judges  second  the  en- 
deavours of  all.* 

5.  Few  questions  have  been  more  agitated 
in  English  law  than  those  which  relate  to  the 
admissibility  of,  and  the  effect  to  be  given  to, 
different  articles  of  adscititious  evidence. f 
The  subject  occupies  sixty  closely  printed 
nominal  octavo,  real  quarto  pages,  in  Phil- 
lipps’s  exposition  of  the  law  of  evidence.  Of 
a subject  thus  extensive,  more  than  a very 
general  view  cannot  be  expected  to  be  given 
in  the  present  work : nor  is  it  necessary  for 
our  purpose  to  go  beyond  the  more  prominent 
features. 

One  remarkable  circumstance  is,  that  the 
whole  body  of  the  rules  of  law  relating  to 
this  subject  are,  with  a very  small  number  of 
exceptions,  exclusionary.  Either  the  decision 
given  in  a former  cause  is  said  not  to  be  evi- 
dence ; and  then  it  is  that  decision  which  is 
excluded  : or  it  is  said  to  be  conclusive  evi- 
dence ; and  then  an  exclusion  is  put  upon  the 
whole  mass  of  evidence,  howsoever  consti- 
tuted, which  might  have  been  capable  of  being 
presented  on  the  other  side. 

In  saying  this,  enough  has  already  been 
said  to  satisfy  any  one,  who  has  assented  to 
what  was  said  in  a former  chapter  concerning 
adscititious  evidence,  that  nearly  the  whole 

• The  papers  from  which  the  above  remarks 
on  the  aberrations  of  English  law  have  been  com- 
piled, were  written  by  Mr.  Bentham  at  different 
times,  and  left  by  him  in  a very  incomplete  and 
fragmentiiious  state.  It  appears  that  he  had  in- 
tended to  give  some  account  of  what  is  done  by 
English  law  in  regard  to  all  the  different  kinds 
of  makeshift  evidence,  but  never  completed  his 
design.  The  remainder  of  this  chapter  (with 
the  exception  of  a fragment,  which  for  distinc- 
tion’s sake  has  been  printed  within  brackets,)  is 
the  result  of  a partial  attempt  to  till  up  the  void 
which  had  thus  been  left  in  the  body  of  the 
work. — Editor. 

+ See  Chapter  II.  of  this  Book,  § 3,  supra, 
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of  the  established  rules  on  this  subject,  ex- 
cept to  the  extent  of  the  single  and  very  li- 
mited  case  in  which  it  was  there  seen  that 
exclusion  is  proper,  are  bad.  Accordingly, 
the  rule  that  a judgment  directly  upon  the 
point  is  conclusive  in  any  future  cause  be- 
tween the  same  parties,  is  a good  rule  — it 
is  almost  the  only  one  that  is. 

Even  this  rule  is  cut  into  by  one  excep- 
tion : that  verdicts  in  criminal  procedings  are 
not  only  not  conclusive,  but  are  not  even  ad- 
missible evidence,  in  civil  cases.  \ For  this 
exception,  two  reasons  are  given : the  one 
founded  on  a mere  technicality — the  other  on 
a view,  though  a narrow  and  partial  one,  of 
the  justice  of  the  case.  The  firststis,  that  it 
is  res  inter  alios  acta  : the  parties  in  the  civil 
cause  cannot,  it  is  said,  have  been  also  the 
parties  in  the  previous  criminal  one,  the  plaln- 
tilf  in  a criminal  proceeding  being  the  king. 
It  is  obvious,  however,  that  the  king’s  being 
plaintiff  is  in  this  case  a mere  fiction.  Al- 
though the  party  in  whose  favour  the  previous 
verdict  is  offered  in  evidence,  was  not  called 
the  plaintiff  in  the  former  proceeding,  there 
is  nothing  whatever  to  hinder  him  from  hav- 
ing been  the  prosecutor,  who  is  substantially 
the  plaintiff.  Now  if  he  was  the  prosecutor, 
and  his  adversary  the  defendant,  it  is  evident 
that  the  cause  is  between  the  same  parties; 
that  it  is  not,  in  reality,  res  inter  alios  acta  ; 
and  that  if  it  be  treated  as  such,  justice  is 
sacrificed,  as  it  so  often  is,  to  a fiction  of  law. 

The  other  reason  is,  “ that  the  party  in 
the  civil  suit,  in  whose  behalf  the  evidence  is 
supposed  to  be  offered,  might  have  been  a 
witness  on  the  prosecution.”  ||  This  is  true. 
He  might  have  been  a witness;  and  the  pre- 
vious verdict  might  have  been  obtained  by 
his  evidence.  But  it  might  be,  that  the  con- 
trary was  the  case.  Whether  he  was  a wit- 
ness, or  not,  is  capable  of  being  ascertained. 
If  he  was  not  a witness,  why  adhere  to  a rule 
which  cannot  have  the  shadow  of  a ground 
but  upon  the  supposition  that  he  was?  But 
suppose  even  that  he  was  a witness,  and  that 
the  verdict  which  he  now  seeks  to  make  use 
of,  was  obtained  from  the  jury  by  means  of 
his  own  testimony.  This  will  often,  be  a very 
good  reason  for  distrust ; but  it  never  can  be 
a sufficient  reason  for  exclusion.  Under  a 
system  of  law,  indeed,  which  does  not  suffer 
a party  to  give  evidence  directly  in  his  own 
behalf,  it  is  consistent  enough  to  prevent  bins 
from  doing  the  same  thing  in  a roundabout 
way.  A proposition,  however,  which  wnll 
be  maintained  in  the  sequel  of  this  work,  is, 
that  in  no  case  ought  the  plaintiff  to  be  ex- 
cluded from  testifying  in  what  lawyers  indeed 
would  call  his  own  behalf,  but  which,  by  the 
aid  of  counter-interrogation,  is  really,  if  his 
cause  is  bad,  much  more  his  adversary’s  be- 


± Phillipps  (edit.  1824,)  i.  317,  ct  seg. 
11  Ibid.  i.  319. 
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half  than  his  own.  Should  this  opinion  be 
found  to  rest  on  sufficient  grounds,  the  reason 
just  referred  to  for  not  admitting  the  former 
verdict  as  evidence,  will  appear  to  be,  on  the 
contrary,  a strong  reason  for  admitting  it. 

Thus  much  may  suffice,  as  to  the  first  rule 
relating  to  this  subject  in  English  law  — a 
rule  which  has  been  seen  to  be  as  reasonable, 
as  the  above-mentioned  exception  to  it  is 
unreasonable.  We  shall  find  few  instances, 
in  the  succeeding  rules,  of  an  approach  even 
thus  near  to  the  confines  of  common  sense. 

For,  first,  a judgment  is  not  evidence,  even 
between  the  same  parties,  “ of  any  matter 
which  came  collaterally  in  question,  nor  of 
any  matter  incidentally  cognizable,  nor  of 
any  matter  to  be  inferred  by  argument  from 
the  judgment.”*  By  the  words  not  evidence, 
lawyers  sometimes  mean  one  thing,  some- 
times another:  here,  however,  not  admissible 
in  evidence,  is  what  is  meant.  That  it  ought 
not  to  be  conclusive  as  to  any  fact  but  such 
as  the  judgment,  if  conformable  to  law,  ne- 
cessarily supposes  to  have  been  proved,  is  no 
more  than  we  have  seen  in  a former  chapter; 
that,  however,  because  it  ought  not  to  be 
made  conclusive,  it  ought  not  to  be  admissi- 
ble, is  an  inference  which  none  but  a lawyer 
would  ever  think  of  drawing.  A common 
man’s  actions  are  received  every  day  as  cir- 
cumstantial evidence  of  the  motive  by  which 
he  was  actuated:  why  not  those  of  a judge? 

The  next  rule  is,  that  a verdict  or  judg- 
ment on  a former  occasion,  is  not  evidence 
against  any  one  who  was  a stranger  to  the 
former  proceeding : that  is,  who  was  not  a 
party,  nor  stood  in  any  such  relation  to  a 
party,  as  will  induce  lawyers  to  say  that  he 
was  privy  to  the  verdict.  The  reason  why  a 
judgment  under  these  circumstances  is  not 
evidence,  is,  that  it  is  res  inter  alios  acta.  But 
we  have  seen  alreadyf  that  its  being  res  inter 
alios  acta,  though  a sufficient  reason  for  re- 
ceiving it  with  suspicion,  is  no  reason  for 
excluding  it. 

The  more  special  reason,  by  which,  in  the 
case  now  under  consideration,  this  general 
one  is  corroborated,  is,  that  the  party  “ had 
no  opportunity  to  examine  witnesses,  or  to 
defend  himself,  or  to  appeal  against  the  judg- 
ment.This  being  undeniable,  it  would 
very  improper,  no  doubt,  to  take  the  jiiug- 
ment  for  conclusive.  On  this  ground,  what  is 
the  dictate  of  unsophisticated  common  sense? 
A very  obvious  one.  As  the  party  has  not 
had  an  opportunity  to  examine  witnesses,  to 
defend  himself,  or  to  appeal  against  the  judg- 
ment, at  a former  period,  let  him  have  an 
opportunity  of  doing  all  these  things  now:  let 
him  have  leave  to  impeach  the  validity  of  the 


• C.  J.  De  Grey,  in  the  Duchess  of  Kingston's 
case,  apud  Fhillipps,  i.  304. 

-|:  Vide  Chap.  11.  J Phillipps,  i.  3CU. 


grounds  on  which  the  former  judgment  was 
given,  and  to  show,  by  comments  on  the  evi- 
deuce,  or  by  adducing  fresh  evidence,  that  it 
was  an  improper  one  : but  do  not  shut  out 
perhaps  the  only  evidence  which  is  now  to 
be  had  against  him,  merely  because  it  would 
be  unjust,  on  the  ground  of  that  evidence,  to 
condemn  him  without  a hearing.  In  the  na- 
ture of  a judgment  is  there  anything  whicn 
renders  a jury  less  capable  of  appreciating 
that  kind  of  evidence,  than  any  other  kind, 
at  its  just  value  ? But  it  is  useless  to  argue 
against  one  particular  case  of  the  barbarous 
policy  which  excludes  all  evidence  that  seems 
in  any  degree  exposed  to  be  untrustworthy. 
The  proofs  which  will  be  hereafter||  adduced 
of  the  absurdity  of  the  principle,  are  proofs  of 
its  absurdity  in  this  case,  as  in  every  other. 

Another  curious  rule  is,  that,  as  a judg- 
ment is  not  evidence  against  a stranger,  the 
contrary  judgment  shall  not  be  evidence  for 
him.  If  the  rule  itself  is  a curious  one,  the 
reason  given  for  it  is  still  more  so : — “ No- 
body can  take  benefit  by  a verdict,  who  had 
not  been  prejudiced  by  it,  had  it  gone  con- 
trary;” a maxim  w'bich  one  would  suppo.se  to 
have  found  its  way  from  the  gaming-table  to 
the  bench.  If  a party  be  benefited  by  one 
throw  of  the  dice,  he  will,  if  the  rules  of  fair 
play  are  observed,  be  prejudiced  by  another: 
but  that  the  consequence  should  hold  when 
applied  to  justice,  is  not  equally  clear.  This 
rule  of  mutuality  is  destitute  of  even  that 
semblance  of  reason,  which  there  is  for  the 
rule  concerning  res  inter  alios  acta.  There 
is  reason  for  saying  that  a man  shall  not  lose 
his  cause  in  consequence  of  the  verdict  given 
in  a former  proceeding  to  which  he  was  not 
a party;  but  there  is  no  reason  whatever  for 
saying  that  he  shall  not  lose  his  cause  in  con- 
sequence of  the  verdict  in  a proceeding  to 
which  he  was  a party,  merely  because  his 
adversary  was  not.  It  is  right  enough  that 
a verdict  obtained  by  A against  B should  not 
bar  the  claim  of  a third  party  C ; but  that  it 
should  not  be  evidence  in  favour  of  C against 
B,  seems  the  very  height  of  absurdity.  The 
only  fragment  of  a reason  which  we  can  find 
in  the  books,  having  the  least  pretension  to 
rationality,  is  this,  — that  C,  the  party  who 
^A'es  the  verdict  in  evidence,  may  have  been 
one  of  the  witnesses  by  means  of  whose  tes- 
timony it  was  obtained.  Tlie  inconcliisive- 
ness  of  this  reason  we  have  already  seen. 

The  rule,  that  a judgment  inter  alios  is  not 
evidence,  which,  like  all  other  rules  of  law, 
is  the  perfection  of  reason,  is  in  a variety  of 
instances  set  aside  by  as  many  nominal  excep- 
tions, but  real  violations,  all  of  which  arc  also 
the  perfection  of  reason.  To  the  praise  of 
common  sense,  at  least,  they  might  justly  lay 


II  See  Book  IX.  Exchmon;  Part  III.  DC' 
ceplion. 
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claim,  if  they  did  no  more,  in  each  instance, 
than  abrogate  the  exclusionary  rule.  But  if 
the  rule  be  bad  in  one  way,  the  exceptions, 
as  usual,  are  bad  in  the  contrary  way. 

One  of  the  exceptions  relates  to  an  order 
of  removal,  executed,  and  either  not  appealed 
against,  or,  if  appealed  against,  confirmed  by 
tlie  quarter-sessions.  This,  as  between  third 
parishes,  who  were  not  parties  to  the  order, 
is  admissible  evidence,  and  therefore  (such  is 
jurisprudential  logic)  conclusive:  the  officers, 
therefore,  of  a third  parish,  in  which  the  pau- 
per may  have  obtained  a settlement,  have  it 
in  their  power,  by  merely  keeping  the  only 
witnesses  who  could  prove  the"  settlement 
out  of  the  way  till  after  the  next  quarter- 
sessions,  or  at  farthest  for  three  months,  to 
rid  their  parish  for  ever  of  the  incumbrance. 
The  reason  of  this  is,  “ that  there  may  be 
some  end  to  litigation,”*— -a  reason  which 
is  a great  favourite  with  lawyers,  and  very 
justly.  Litigation — understand,  in  those  who 
cannot  pay  for  it  — is  a bad  thing : let  no  such 
person  presume  to  apply  for  justice.  One  is 
tempted,  however,  to  ask,  whether  justice  be 
a thing  worth  having,  or  no  ? and  if  it  be,  at 
what  time  it  is  desirable  that  litigation  should 
be  at  an  end  ? after  justice  is  done,  or  before  ? 
It  would  be  ridiculous  to  ask  for  what  reason 
it  is  of  so  much  greater  importance  that  liti- 
gation between  parishes  should  have  an  end, 
than  litigation  between  individuals;  since  a 
question  of  this  sort  would  imply  (what  can 
by  no  means  be  assumed)  that  reason  had 
something  to  do  with  the  matter. 

What  is  called  a judgment  in  reni  in  the 
exchequer,  is,  as  to  all  the  world,  admissible, 
and  conclusive.  The  sentence  of  a court  of 
admiralty,  is,  in  like  manner,  as  against  all 
persons,  admissible,  and  conclusive.  So  is 
even  that  of  a foreign  court  of  admiralty.  The 
sentence  of  ecclesiastical  courts,  in  some  par- 
ticular instances, — this,  like  the  others,  is  ad- 
missible, and,  like  the  others,  conclusive.  It 
is  useless  to  swell  the  list.  Equally  useless 
would  it  be  to  enter  into  a detailed  exposition 
of  the  badness  of  these  several  rules.  The 
reader  by  whom  the  spirit  of  the  foregoing 
remarks  has  been  imbibed,  will  make  the  ap- 
plication to  all  these  cases  for  himself. 

The  law  recognises  no  difference  in  effect, 
between  the  decision  of  a court  abroad,  and 
that  of  a court  at  home.  The  sentence  of 
any  foreign  court,  of  competent  jurisdiction, 
directly  deciding  a question,  is  conclusive,  if 
the  same  question  arise  incidentally  between 
the  same  parties  in  this  country : in  all  other 
cases  it  is  inadmissible.  The  case  of  debt, 
in  which  it  is  admissible,  but  not  conclusive, 
is  partially,  arid  but  partially,  an  exception; 
for  even  in  this  case  the  foreign  judgment  is, 
as  to  some  points,  conclusive.f 


[Book  VI. 

To  make  no  allowance  for  the  different 
chance  which  different  courts  afford  for  recti- 
tude of  decision,  would  tie  consistent  enough 
as  between  one  court  and  another  in  the  same 
country : in  England,  at  least,  the  rules  of 
the  several  courts,  howsoever  different  among 
themselves,  being  each  of  them  within  its 
own  sphere  the  perfection  of  reason,  any  such 
allowance  as  is  here  spoken  of  would  be  ob- 
viously absurd : that  must  be  equally  good 
everywhere,  which  is  everywhere  the  best 
possible.  Of  foreign  judicatories,  however, 
taken  in  the  lump,  similar  excellence  has  not, 
we  may  venture  to  affirm,  been  ever  predi- 
cated by  any  English  lawyer,  nor  is  likely  to 
be  by  any  Englishman  ; for  Englishmen,  how 
blind  soever  to  the  defects  of  their  own  iii- 
stitu*’  )ns,  have  usually  a keen  enough  per- 
cepti  n of  the  demerits,  whether  of  institu- 
tions or  of  anything  else,  if  presented  to  them 
without  the  bounds  of  their  own  country. 
Were  a consistent  regard  paid  to  the  dictates 
of  justice,  what  could  appear  more  absurd 
than  to  give  the  effect  of  conclusive  evidence 
to  the  decisions  of  courts  in  which  nearly  all 
the  vices  of  English  procedure  prevail,  un- 
accompanied by  those  cardinal  securities  — 
publicity  and  cross-examination  — which  go 
so  far  to  make  amends  for  all  those  vices,  and 
which  alone  render  English  judicature  en- 
durable? Yet  the  rule  which,  in  so  many 
cases,  excludes  those  decisions  altogether, 
errs  nearly  as  much  on  the  contrary  side ; for, 
the  difficulty  of  bringing  witnesses  and  other 
evidence  from  another  country  being  gene- 
rally greater  than  that  of  bringing  them  from 
another  and  perhaps  not  a distant  part  of  the 
same  country,  there  is  the  greater  probability 
that  the  decision  in  question  may  be  the  only 
evidence  obtainable. 

After  what  has  been  observed  concerning 
the  admissibility  of  prior  decisions  in  English 
law,  little  need  be  said  on  that  of  prior  de- 
positions. Wherever  the  decision  itself  is 
said  to  be  res  inter  alios  acta,  the  depositions 
on  which  it  was  grounded  are  so  too;  and 
are  consequently  excluded.  In  other  cases 
they  are  generally  admissible  : though  to  this 
there  are  some  exceptions.  Happily  nobody 
ever  thought  of  making  them  conclusive. 

[ J Among  the  causes  w hich  have  contri- 
buted to  heap  vexation  upon  suitors  on  the 
ground  of  evidence,  one  has  been  the  scram- 
ble for  jurisdiction  (i.  e.  for  fees)  between  the 
common -law  courts,  and  the  courts  called 
courts  of  equity.  Such  was  the  hostility, 
the  common-law  courts  refused  to  give  cre- 
dit to  whatever  w'as  done  under  authority  of 
their  rivals.  Depositions  in  equity  were  not 
admissible  evidence  at  common  law.  When 
the  work  of  iniquity  is  wrought  by  judicia. 
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hands,  there  must  always  be  a pretence ; but 
no  pretence  has  been  too  thin  to  serve  the 
purpose.  It  consists  always  in  some  word 
or  phrase : and  any  one  word  that  comes  up- 
permost is  sufficient. 

The  pretence  on  this  occasion  was,  — a 
court  of  equity  is  not  a court  of  record.  A 
better  one  would  have  been,  to  have  said,  it 
is  not  a tennis  court.  The  consequence  would 
have  been  equally  legitimate;  and  the  defects 
of  the  common-law  courts,  and  the  effrontery 
of  the  conductors  of  the  business,  would  not 
have  been  placed  in  so  striking  a point  of 
view. 

With  much  better  reason  (if  reason  had 
anything  to  do  in  the  business)  might  the 
eqiuty  courts  have  refused  the  application  of 
courts  of  record  to  the  common-law  courts. 
In  every  cause,  the  evidence,  and  that  alone, 
is  the  essence  of  the  cause  ; in  it  is  contained 
whatever  constitutes  the  individual  character 
of  the  cause,  and  distinguishes  it  from  all 
other  causes  of  the  same  species : to  a cause, 
the  evidence  is  what  the  kernel  is  to  the  nut. 
In  a court  of  equity,  this  principal  part  of  the 
cause,  though  not  made  up  in  the  best  man- 
ner, is  at  any  rate  put  upon  record,  or,  in 
plain  English,  committed  to  writing,  and  pre- 
served. In  a court  of  law  this  is  never  done. 
The  evidence,  like  the  leaves  of  the  Sibyl,  is 
committed  to  the  winds.  What  goes  by  the 
name  of  the  record  is  a compound  of  sense 
and  nonsense,  with  excess  of  nonsense : the 
sense  composed  of  a minute  quantity  of  use- 
ful truth,  drowned  and  rendered  scarce  dis- 
tinguishable by  a flood  of  lies,  which  would 
be  more  mischievous  if  they  were  less  noto- 
rious. 

In  the  court  of  Exchequer,  the  same  judges 
constitute  one  day  a court  of  equity,  another 
day  a court  of  law.  What  if  the  occasion  for 
the  rejection  of  the  evidence  had  presented 
itself  in  this  court  ? In  the  hands  of  an  Eng- 
lish judge,  the  jus  mentiendi  is  the  sword  of 
Alexander.  On  the  declared  ground  of  ini- 
quity, stopping  every  day  their  own  proceed- 
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j mgs,  why  scruple  to  refuse  credit  to  their 
own  acts?] 

It  is  now,  however,  fully  settled,  that  the 
answer  of  the  defendant,  as  well  as  the  de- 
positions of  witnesses,  in  Chancery,  are  evi- 
dence in  a court  of  law;  and  that  “ a decree 
of  the  court  of  Chancery  may  be  given  in 
evidence,  on  the  same  footing,  and  under  the 
same  limitations,  as  the  verdict  of  judgment 
of  a court  of  common  law.”  * 

The  exemplifications  which  we  undertook 
to  give  of  the  defects  of  English  law  in  re- 
lation to  makeshift  evidence,  may  here  end. 
To  what  purpose  weary  the  reader  with  the 
dull  detail  of  the  cases  in  which  casually- 
written  or  ex  parte  preappointed  evidence  are® 
excluded,  with  the  equally  long,  and  equally 
dull,  list  of  the  cases  in  which,  though  exclu- 
sion would  be  just  as  reasonable  (if  it  were 
reasonable  at  all,)  admission,  and  not  exclu- 
sion, is  the  rule  ? To  know  that  the  esta- 
blished systems  are  everywhere  radically 
wrong — wrong  in  the  fundamental  principles 
upon  which  they  rest,  and  wrong  just  so  far 
as  those  principles  are  consistently  applied, — 
this,  to  the  person  who  regards  the  happiness 
of  mankind  as  worth  pursuing,  and  good  laws 
as  essential  to  happiness,  is  in  a pre-eminent 
degree  important  and  interesting.  But,  for 
one  who,  by  a comprehensive  survey  of  the 
grand  features,  has  satisfied  himself  that  the 
system  is  rotten  to  the  core ; for  such  a per- 
son to  know  that  it  is  somewhat  more  toler- 
able in  one  part  than  in  another  part — that 
principles  which  are  mischievous  in  all  their 
applications,  are  a little  more  or  a little  less 
mischievous  in  one  application  than  in  an- 
other— that,  in  this  or  that  portion  of  the 
field  of  law,  vicious  theories  are  consistently 
carried  out,  and  yield  their  appropriate  fruit 
in  equally  vicious  practice,  while  in  this  or  that 
odd  corner  they  are  departed  from, — would  in 
general  be  a sort  of  knowledge  as  destitute  of 
instruction,  as  it  always  is  and  necessarily 
must  be  of  amusement. 

• Phillipps,  i.  340. 
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CHAPTER  I. 

AUTHENTICATION,  WHAT.  CONNEXION  OF 
THIS  SUBJECT  WITH  THAT  OF  PREAP- 
POt.VfED  EVIDENCE. 

In  the  book  having  for  its  suh^eci  preappointed 
evidence,* — in  bringing  to  view  the  uses  or  ad- 
4 vantages  derivable  from  that  kind  of  evidence, 
considered  as  applied  to  instruments  expres- 
sive of  contracts,  taken  in  the  largest  sense, — 
prevention  of  spurious  or  falsified  instruments, 

i.  e.  spurious  in  the  whole  or  in  part,  was  stated 
as  being  of  the  number  of  those  uses. 

The  function  then  considered  as  belonging 
to  the  legislator  was,  so  to  order  matters,  that, 
in  so  far  as  contracts  have  been  entered  into, 
genuine  instruments  expressive  of  them  shall 
be  in  existence ; and  that  spurious  instruments, 
instruments  expressive  of  discourses  that  were 
never  uttered  by  the  persons  by  W'hom  they 
purport,  or  by  some  one  are  pretended  to  have 
been  uttered,  may  not  be  in  existence. 

So  to  order  matters,  as  that,  when  an  in- 
strument so  framed  as  above  is  genuine,  it 
shall  be  believed  to  be,  and  recognised  as, 
genuine ; and  that,  when  an  instrument  pur- 
porting  or  appearing  or  pretended  to  be  so 
framed  as  above,  is  not  genuine,  but  either 
spurious  in  toto  or  falsified,  it  shall  be  under- 
stood that  it  is  spurious  or  falsified  ; and,  in 
case  of  falsification,  what  are  the  parts  in  it 
that  are  falsified ; is  another  of  the  legislator’s 
functions,  which  remains  to  form  the  subject 
of  this  book. 

On  that  former  occasion,  room  and  demand 
were  seen  to  exist  for  something  in  the  way 
of  regulation  — something,  how  little  soever 
in  comparison  with  that  which  has  so  com- 
monly been  done. 

On  this  occasion,  there  is  no  demand  for 
anything  whatsoever  to  be  done  in  the  way 
of  regulation : whatever  is  to  be  done  consists 
wholly  of  instruction  — instruction  from  the 
legislator,  delivered  for  the  information  and 
guidance  of  the  judge, 

CHAPTER  II. 

SUBJECT-MATTERS  OF  AUTHENTICATION, 

WHAT.  MODES  OF  AUTHENTICATION  IN 

THE  CASE  OF  REAL  AND  OF  ORAL  EVI- 
DENCE. 

Three  main  species  or  parcels  have  again  and 
again  been  mentioned,  as  comprising  together 

• Book  IV.  (Vol.  VI.  p.  508.) 


the  whole  possible  matter  of  evidence  — real, 
oral,  and  written.  The  same  term,  authenti- 
cation, maybe  employed  with  reference  to  each 
of  them  : but  the  import  of  it,  in  the  three 
cases,  differs  to  a certain  degree,  according  to 
the  difierent  natures  of  the  subject-matter  to 
which  it  is  respectively  applied. 

1.  In  the  case  of  real  evidence,  to  au- 
thenticate the  evidence  is  to  establish  the 
identity  of  the  body  (whatever  it  be)  which  is 
the  source  of  the  evidence,  — the  body,  the 
appearances  of  which  constitute  the  evidence, 
— together  with  the  authenticity  of  those 
appearances : to  make  it  appear,  to  the  satis- 
faction of  the  judge,  that  the  body  exhibiting 
certain  appearances  at  the  time  of  its  being 
produced  in  court  or  subjected  to  the  exami- 
nation of  a scientific  witness  (acting  on  that 
occasion  in  the  character  of  a subordinate 
and  deputed  judge,)  is  the  same  body  as  that 
by  which  the  evidentiary  appearances  were 
exhibited  in  the  first  instance.  2.  That  the 
appearances  exhibited  by  it  at  the  two  points 
of  time,  and  during  the  intervening  interval, 
are  the  natural  consequences  of  the  principal 
fact,  and  have  not  been  either  fabricated,  or 
materially  altered,  either  by  design'  or  negli- 
gence. 

In  the  case  of  real  evidence,  safe  custody 
will  commonly  besides  have  another  object, 
viz.  insuring  the  existence  and  forthcomiug- 
ness  of  the  object — preventing  it  from  being 
destroyed  or  lost.  But  this  purpose  belongs 
not  to  the  present  head,  but  to  the  head  of 
securing  the  forthcomingness  of  evidence. 

2.  Irf  the  case  of  personal  oral  evidence,  to 
authenticate  the  evidence  is  to  establish  the 
identity  of  the  person  who,  in  the  character 
of  a deposing  witness,  is  subjected  to  oral 
examination, — who,  in  the  character  of  a de- 
posing witness,  is  admitted  to  give  his  testi- 
mony in  the  presence  of  the  judge:  to  make 
it  appear  to  the  satisfaction  of  the  judge,  1. 
That  he  who  speaks  of  himself  as  being  such 
or  such  a person,  is  really  that  person ; 2.  That 
the  person  who,  at  the  time  in  question,  in 
presence  of  the  judge,  speaks  of  himself  as 
having  been  present  on  a certain  past  occa- 
sion, on  which  a person  known  by  a certain 
name  was  actually  present,  is  that  same  per- 
son ; whether,  on  the  occasion  in  hand,  he 
calls  himself,  or  is  called,  by  the  same,  or  by 
a different,  name. 

3.  In  the  case  of  written  evidence,  to  esta- 
blish the  genuineness  of  the  document  is  to 
make  it  appear,  to  the  satisfaction  of  the  judge, 


Cl!.  I1I.1  AUTHENTICATION— MODES,  WHAT. 


that  the  document  exhibited  as  containing  the 
discourse  expressed  by  a certain  person  on  a 
certain  occasion,  does  really  contain  the  dis- 
course of  that  same  person;  and  (where  the 
oacasion  is  material)  that  this  discourse  did 
really  issue  from  him  on  that  same  occasion. 

Correspondent  to  the  respective  nature  of 
the  respective  species  of  evidence,  will  be 
the  several  courses  requisite  and  proper  to  be 
taken  for  establishing  their  authenticity. 

1.  The  case  of  real  evidence  admits  of  safe 
custody ; an  expedient  that  applies  not  at  all, 
or  not  with  equally  and  uniformly  unexcep- 
tionable propriety,  in  either  of  the  other  cases. 
For  this  purpose,  a particular  sort  of  person 
3S  not  unfrequently  appointed  by  law,  in  con- 
templation of  his  presumed  trustworthiness 
with  reference  to  the  purpose.  He  takes 
charge  of  the  article,  keeps  it  in  his  possession 
till  the  time  comes  for  its  being  produced,  in 
the  character  of  evidence,  before  the  judge; 
and  it  is  partly  by  the  fact  of  bis  haying  thus 
kept  it  in  his  custody,  partly  by  the  testimony 
he  gives,  or  is  considered  as  giving,  of  its 
having  been  so  kept  without  any  fallacious 
alteration,  that  its  authenticity  is  established. 

2.  The  case  of  personal  oral  evidence,  that 
is.  of  a person  appearing  before  the  judge  to 
give  his  testimony,  admits  not  of  any  appro- 
priate mode  of  authentication.  His  being  the 
same  person  as  he  who  (commonly  under  the 
same  name)  is  stated  by  him  as  having  been 
present  on  the  occasion  in  question — been 
present  in  the  character  of  a percipient  wit- 
ness— is  included  of  course  in  the  testimony 
he  gives.  The  fact  of  his  identity  (if  there 
be  any  doubt  about  it)  will,  like  any  other 
matter  of  fact,  be  to  be  proved  or  disproved, 
as  the  case  is,  by  such  evidence  of  any  kind 
or  kinds  as  the  occasion  fnriiishes.* 

It  is  not  often  that  in  this  case  the  demand 
for  authentication  will  present  itself.  A case 
the  most  likely  to  give  rise  to  doubts,  is  when, 
for  a purpose  innocent  or  criminal,  the  witness 
ha.s,  on  the  two  different  occasions,  called 
himself,  or  suffered  himself  to  be  called,  by 
different  names.f 

3.  It  is  in  the  case  of  written  evidence  that 
the  business  of  authentication  admits  of  the 
greatest  diversity,  and  demands  a proportion- 
able  degree  of  attention. 

• Safe-custody  is  an  expedient  not  uncom- 
monly; and  in  certain  cases  not  unnecessarily, 
employed,  on  the  person  of  an  individual,  for 
the  purpose  of  securing  the  exhibition  of  his 
evidence.  But  in  this  case,  a.s  in  that  of  real 
evidence,  safe-custody  for  this  purpose  belongs 
not  to  the  head  of  authentication,  but  to  that  of 
securing  the  forthcomingness  of  evidence.  • 

•h  The  case  of  the  identification  of  a party 
must  not  on  this  occasion  be  confounded  with 
that  of  the  identification  of  a witness.  In  the 
case  of  a defendant  in  a criminal  cause,  in  whose 
presence  another  person  in  the  character  of  a 
• witness  comes  forward  to  depose — to  depose, 


The  task  will  be  found  to  be  attended  with 
very  considerable  differences,  according  to  the 
differences  of  which  the  nature  of  the  written 
document  in  question  is  susceptible differ- 

ences that  have  already  been  distinguished  by 
appropriate  names.  1 speak  of  the  different 
modifications  of  written  evidence  that  have 
been  already  marked  out,  and  separately  con- 
sidered, under  the  general  heads  of  Preap- 
pointed and  Makeshift  evidence.  All  these 
will,  in  their  order,  be  now  for  this  new  pur- 
pose brought  again  to  view. 

A distinction  must  here  be  observed,  be- 
tween evidence  of  authenticity,  and  evidence 
of  fairness.  Authenticity  may  be  proved  by 
similitude  of  hands ; it  may  be  proved,  pro- 
visionally at  least,  ex  tenore,  with  or  without 
the  other  presumption  ex  custodid.  To  the 
question  of  fairness,  none  of  these  media  of 
proof,  it  is  evident,  can  apply.  The  document 
may  have  been  brought  into  existence  by  any 
modification  of  fraud  or  force,  for  any  indica- 
tion that  can  be  afforded  to  the  contrary  from 
any  of  those  sources.  A bond  is  produced  in 
evidence:  — the  obligor  may  have  been  in  a 
state  of  insanity  or  intoxication  when  he  exe- 
cuted it : he  may  have  executed  it  wth  the 
fear  of  a pistol  or  a dagger  before  his  eyes,  or 
in  a state  of  illegal  imprisonment,  to  which 
he  had  been  subjected  for  the  purpose.  Of 
none  of  these  modifications  will  the  signature, 
or  the  custody  of  the  instrument,  or  the  tenor 
,of  it,  afford  any  sort  of  warning. 

CHAPTER  III. 

MODES  OF  AUTHENTICATION  IN  THE  CASE  OF 
WRITTEN  EVIDENCE. 

§ 1.  Topics  of  inquiry. 

On  the  subject  of  authentication,  as  applied 
to  written  evidence,  two  more  questions  pre- 
sent themselves  for  discussion : 1.  What,  with 
reference  to  the  main  end  of  justice,  is,  in 
each  distinguishable  case,  the  best,  the  most 
trustworthy  evidence?  in  other  words,  what 
is  the  best,  with  reference  to  security  against 
deception?  or  simply  thus,  what  is,  in  each 
instance,  the  most  trustworthy  mode  of  au- 
thentication ? 2.  What  inferior  modes  of 
authentication  may,  in  the  several  different 

say  in  affirmation  of  the  act  of  delinquency — a 
common  preliminary  address  is.  Look  upon  the 
prisoner;  the  person  now  before  you,  in  the 
character  of  the  defendant,  is  he  the  same  per- 
son of  whom  you  have  been  speaking,  or  were 
about  to  speak,  as  the  person  whom,  on  the  oc- 
casion in  question,  you  saw  doing  so  and  so? 
But  in  this  case,  the  piece  of  evidence  authenti- 
cated belongs  not  to  the  division  of  personal 
evidence,  but  to  that  of  real  evidence;  tlie  person 
whose  identity  is  in  question,  is  not  tlie  person 
of  the  deponent,  but  the  person  of  him  who  is 
the  subject-matter  of  the  dejwsition — ol  the  evi- 
dence. 
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CiiSL-s,  be  admitted  in  place  of  the  most  trust- 
worthy mode? 

1.  Which  is  the  most  trustworthy  mode? 
The  authenticity,  as  above  explained,  of  this 
or  that  piece  of  evidence,  is  a particular  spe- 
cies of  fact.  Whatever  sort  of  evidence  is 
most  trustworthy  with  reference  to  facts  in 
general  — to  facts  taken  without  distinction, 

will  be  so  with  reference  to  this.  That 

sort  of  evidence  is  the  most  trustworthy, 
which  will  admit  of  being  extracted  in  the 
most  trustworthy  mode  of  extraction.  What 
mode  of  extraction  is  most  trustworthy,  has 
been  shown  at  large  in  the  books  entitled 
“ Securities"  and  “ Extraction oral  exami- 
nation, accompanied  with  cross-examination, 
and  the  other  securities  naturally  and  usually 
attendant  on  it. 

This  being  the  most  trustworthy,  the  most 
satisfactory,  and  (with  reference  to  the  main 
end  of  evidence,  security  against  deception) 
the  best  and  most  eligible,  two  circumstances 
concur  in  preventing  it  from  being  employed 
on  all  occasions;  1.  There  are  occasions  on 
which  it  is  not  obtainable:  such  is  the  case 
where,  at  the  time  when  the  demand  for  the 
evidence  arises,  the  witnesses  from  whose 
mouth  it  should  have  been  extracted  are  not 
forthcoming.  2.  There  are  causes  in  which, 
though  obtainable,  the  employment  of  this 
most  trustworthy  species  of  evidence  would 
not  upon  the  whole  be  eligible  : Why  ? Be- 
cause, if  obtianed  in  this  most  trustworthy 
mode,  the  collateral  inconvenience  which,  in 
the  shape  of  vexation,  expense,  and  delay, 
would  inevitably  result  from  the  extraction 
of  it  in  this  mode,  would  be  more  consider- 
able than  the  inconvenience  consisting  in  what 
is  lost  in  point  of  trustworthiness  by  the  dif- 
ference between  the  most  trustworthy  mode, 
and  the  next  most  trustworthy  that  may  be 
to  be  obtained  free  from  that  collateral  in- 
convenience. 

As  to  unforthcomingness  in  evidence,  the 
modifications  of  it,  and  their  respective  causes, 
have  already  been  exhibited  to  view.  Modi- 
fications, irremovable  and  removable:  Causes 
of  irremovable  unforthcomingness,  death,  and 
incurable  insanity  : Causes  of  removable  un- 
forthcomingness,— 1.  Insanity  or  other  in- 
disposition not  incurable  ; 2.  Expatriation  ; 
3.  Latency  (see  Vol.  VI.  p.  419.) 

§ 2.  Modes  of  authentication  in  the  case  of 
private  contractual  evidence. 

I proceed  to  bring  to  view  such  modes  or 
sources  of  authentication  as  present  them- 
selves in  regard  to  the  different  species  of 
written  evidence : beginning  with  private 
contractual  evidence.  It  is  that  which  aflfords 
the  greatest  variety  of  modes.  The  order  in 
which  I arrange  them  is  that  of  superiority  : 
meaning  by  sr.periority,  preferability,  on  the 
score  of  trustworthiness ; — the  most  trust- 
worthy standing  first  upon  the  list. 
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I.  Authentication  by  direct  evidence. 

1.  Testimony  given  by  the  attesting  wit- 
ness or  witnesses.  The  greater  the  number 
of  such  witnesses,  and  the  larger  the  propor- 
tion of  them  that  appear  in  the  character  of 
deposing  witnesses,  the  more  satisfactory,  of 
course,  will  be  the  proof.  As  to  the  mode 
of  taking  the  deposition  — the  mode  of  exa- 
mination, — nothing  particular  requires,  on 
this  occasion,  to  be  said  of  it.  On  this  occa- 
sion as  on  all  others,  it  will  be  less  and  less 
satisfactory,  according  as  it  varies  from  that 
which  is  considered  as  the  most  satisfactory, 
the  mode  so  often  described.* 

2.  Testimony  of  non-attesting  witnesses  — 
representing  themselves  as  having  been  per- 
cipient witnesses  of  the  act  of  recognition. 
In  that  case,  the  perception  taken  by  any  such 
non-attesting  percipient  witness  may  have 
been  as  complete  as  it  naturally  will  have 
been  in  the  case  of  an  attesting  witness ; or 
it  may  be  less  and  less  complete,  in  a variety 
of  gradations.  A man  may  have  seen  and  heard 
what  was  passing  through  a chink  or  key- 
hole ; he  may  have  heard  without  seeing ; 
without  seeing  the  act  of  recognition,  he  may 
have  seen  the  instrument  in  the  first  instance 
without  the  signature,  and  presently  after 
with  the  signature ; and  so  forth.  In  this 
way,  the  direct  evidence  may  insensibly  de- 
generate into  circumstantial  evidence. 

3.  Testimony  of  the  party  or  parties — all 
of  them,  or  any  inferior  proportion  of  the 
number.  Proof  from  this  source,  (supposing 
all  apprehension  of  mendacity  out  of  the  ques- 
tion,) will  on  all  other  grounds  be  preferable 
to  that  of  extraneous  witnesses,  attesting  or 
non-attesting.  The  transaction  was  their 
own  : they  are  the  less  exposed  to  the  danger 
of  having  forgotten  it.  The  dispute  relative 
to  the  transaction  is  their  own : they  need 
the  less  grudge  the  trouble  of  coming  forward 
to  give  their  testimony  in  relation  to  it.  But 
(especially  in  the  case  where  the  death  or 
unforthcomingness  of  one  of  the  parties  would 
leave  mendacity  on  the  other  side  without 
controul)  it  is  partly  on  account  of  the  danger 
of  mendacity  from  such  interested  e\ndence, 
that  recourse  is  had  to  the  less  suspected  evi- 
dence of  extraneous  witnesses : and  to  parties, 
as  well  as  to  extraneous  witnesses,  it  may 
happen  at  any  time  to  die,  or  to  be  on  any 
other  account  unforthcoming. 

If  the  testimony  of  attesting  witnesses  is 
produced,  the  testimony  of  non-attesting  wit- 
nesses will  naturally  be  considered  as  super- 
fluous. But  if  the  authenticity  be  disputed, 
and  be  rendered  more  or  less  doubtful  by  the 
evidence  or  arguments  adduced  by  the  adverse 
party,  and  at  the  same  time  testimony  of  non- 
attesting witnesses  happens  to  present  itself ; 
it  cannot,  it  is  plain,  on  the  ground  of  super- 
fluity, be  excluded. 

• See  Book  II.  Securitiesy  and  Book  III. 
Extraction. 
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If,  upon  the  face  of  it,  the  instrument 
appears  to  have  been  furnished  vrith  attesting 
witnesses,  non-attesting  witnesses  cannot  rea- 
sonably be  tendered,  unless  some  special  cause 
(as  hereinafter  mentioned)  be  assigned  for 
the  non- production  of  any  attesting  witness. 
For,  the  attesting,  the  preappointed  witnesses, 
— being,  upon  the  face  of  the  transaction, 
the  chosen,  and  the  only  chosen  witnesses, — 
cannot  therefore  but  be  regarded  as  more 
trustworthy  than  any  witnesses  taken  with- 
out choice ; unless  sotrje  special  reason  be  as- 
signed, to  show  how  it  happened  that  this  or 
that  other  witness,  being  also  present,  and 
being,  by  station  in  life,  or  character,  more 
trustworthy  than  this  or  that  attesting  wit- 
ness, was  notwithstanding  not  called  upon  to 
put  himself  upon  the  list. 

II.  Authentication  by  circumstantial  evi- 
dence. '' 

4.  The  handwriting  proved  by  similitude 
of  hands,  asserted  by  the  testimony  of  a wit- 
ness, who  on  other  occasions  has  observed  the 
characters  traced  by  the  party  in  question, 
while  in  the  act  of  writing.  Presumption 
from  similitude  of  hands  established  by  view 
of  the  act  <rf  writing.  Presumption  ex  vmt 
scriptionis. 

5.  The  handwriting  proved  by  similitude 
of  hands,  asserted  by  a witness,  who,  with- 
out having  ever  seen  the  party  write,  is 
sufficiently  acquainted  with  his  hand  by  cor- 
respondence : i.  e.  by  having  received  from 
him  letters,  purporting  (whether  by  their 
signature  or  by  their  contents)  to  be  of  his 
handwriting  ;*  or  by  having  seen  other  wri- 
tings, which,  by  indications  sufficiently  per- 
suasive, appeared  to  have  been  written  with 
his  hand.  Presumption  from  similitude  of 
hands  established  by  view  of  other  writings 
of  the  same  hand : presumption  ex  scriptis 
oUm  visis. 

6.  The  handwriting  proved  by  similitude 
of  hands,  asserted  by  a witness,  who,  with- 
out any  such  previous  acquaintance  with  the 
handwriting  of  the  party  as  above,  pronounces 
the  handwriting  in  question  to  be  the  hand- 
writing of  the  party,  on  a comparison  made 
of  it  with  other  specimens  of  his  handwriting, 
now,  for  the  purpose  of  the  comparison,  pro- 
duced to  him  for  the  first  time.  Presumption 
from  similitude  of  hands  established  by  com- 
parison pro  renatd;  or  more  briefly,  presump- 
tion from  comparison  of  hands — presumption 
ex  comparatione  scriptorum,  or  ex  scripto  nunc 
viso. 

The  two  former  modes  may  be  charac- 
terized by  the  common  description  of  authen- 

• In  England,  the  proof  of  handwriting  must 
be  by  witnesses,  who  nave  seen  the  proposed  wri- 
ter write,  or  who  have  received  letters  from  him, 
and  acted  upon  them.  1 PhiL  Ev.  465.  et  sea. 
Proof  from  similarity  of  hands  is  not  admitted. 
~^Ed. 
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tication  by  acquaintance : the  latter  may  be 
termed  authentication  by  scientific  opinion. 
The  persons  called  in  to  give  their  opinions 
on  a point  of  this  sort,  depose  in  the  character 
of  scientific  witnesses.  They  will  naturally 
be  persons  who,  by  office,  profession,  or  pur- 
suit, ha  ve  been  in  the  habit  of  regarding  band- 
writings  with  a particular  degree  of  attention, 
with  a view  to  their  authenticity  or  unau- 
thenticity, their  similitude  or  dissimilitude. 

The  handwriting  of  the  party  may  (it  is 
evident)  form  as  proper  a subject  of  authen- 
tication as  that  of  any  attesting  witness.  It 
is  so  even  in  a more  direct  way.  It  is  only 
for  the  sake  of  establishing  the  concurrence 
of  the  party,  that  the  attestation  and  deposi- 
tion of  the  witness  are  called  in.  Suppose 
the  authenticity  of  the  party’s  signature  suf- 
ficiently established,  that  of  the  witness’s  sig- 
nature is  not  worth  considering.  The  causes 
of  suspicion  which  apply  (as  above)  to  the 
testimony  of  a party,  extend  not  to  his  sig- 
nature : the  testimony  to  the  presumed  au- 
thenticity of  the  signature  of  the  party  is  not 
his  own  interested  testimony,  but  the  unin- 
terested testimony  of  an  extraneous  witness. 

7.  The  authenticity  of  the  instrument  (the 
whole  taken  together,)  inferred  from  the  con- 
sideration of  the  person  or  persons  in  whose 
possession  or  custody  it  has  been,  from  the 
apparent  time  of  its  origination, f to  the  time 
in  hand,  or  siich  part  of  the  intervening  in- 
terval through  which  the  possession  of  it  can 
be  traced.  Presumption  ex  custodid.% 

-f  Under  English  law,  if  a deed  is  thirty  years 
old,  it  is  said  to  prove  itself,  and  is  admitted  in 
evidence,  without  any  proof  of  its  execution.  2 
Term.  Kep,  471.  Bull,  N.  P.  255.  And  so  of 
bonds  and  ancient  letters  and  receipts.  1 Phil. 
Ev.  458,  459.— Erf. 

J The  evidentiary  fact  is  here  the  custody  in 
which  (i.  e.  the  persons  in  whose  custody)  the 
document  in  question  appears  to  have  been  kept. 

Proportioned  to  the  antiquity  of  the  instru- 
ment, will  be  the  probable  number  of  the  per- 
sons by  whom  this  situation,  with  reference  to 
the  document  in  question,  has  been  successively 
occupied.  The  last  of  them  (when  he  is  not  the 
only  one)  will  have  been  the  person  by  whom  the 
instrument  is  tendered. 

Here,  then,  comes  a demand  for  spontaneous 
declaration  on  this  subject  on  the  part  of  such 
exhibitant,  and  for  liberty  of  counter-interroga- 
tion on  the  ojiposite  side  of  the  suit  or  cause. 

Such  declaration  is  itself  direct  evidence;  and, 
in  addition  to  it,  a demand  may  by  accident  pre- 
sent itself  for  ulterior  articles  of  direct  evidence, 
to  an  indeflnite  number.  But,  the  purpose  of 
the  evidence  ex  cztstodiu  being  to  fortify  or  wea- 
ken the  evidence  ex  tenore,  and  the  evidence  ex 
cusiodid,  as  well  as  that  ex  tenore,  being  both  of 
them,  with  relation  to  the  fact  of  the  genuine- 
ness of  the  document,  of  the  nature  of  circum- 
stantial evidence,— hence  it  is  that  all  direct 
evidence,  which  has  for  its  subject  the  histo^ 
(as  it  were)  of  the  document,  the  enumeration  ot 
the  different  hands  into  which,  from  the  ume  of 
its  birth,  it  has  successively  passed,  comes  under 
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8.  Tlie  auttenticity  of  the  instrument  (the 
whole  taken  together,)  inferred  from  the 
consideration  of  its  tenor,  or  say  contents. 
Presumption  ex  tenore. 

9.  The  authenticity  of  the  instrument  (the 
whole  taken  together,)  exhibited  by  a subse- 
quent indorsement : an  entry  made  upon  the 
back  or  other  vacant  part  of  the  paper  or 
parchment,  in  a hand  purporting  to  be  that 
of  some  official  person,  and  expressive  of  the 
fact  of  its  having,  in  the  character  of  an  au- 
thentic instrument,  been  subjected  to  his  in- 
spection in  virtue  of  his  office.*  Presumption 
ex  visu  officiali. 

By  this  species  of  evidence,  the  question 
in  regard  to  authenticity  is  rather  shifted  off, 
than  solved.  Superinduced  upon  the  original 
instrument  is  another  piece  of  writing,  which, 
as  being  a writing,  requires  authentication,  as 
well  as  the  original  instrument.  An  indorse- 
ment of  this  kind  may  be  considered  as  a sup- 
plemental written  attestation  added  to  the 
instrument,  at  a subsequent  point  of  time  to 
that  of  the  execution  of  the  instrument. 

The  memorandum  in  question,  was  it  really 
written  by  or  by  the  order  of  the  person,  by 
or  by  whose  order  it  purports,  upon  the  face 
of  it,  to  have  been  written  ? It  is  only  by  cir- 
cumstantial evidence,  that  to  this  question  an 
answer  can  with  propriety  (at  least  in  case  of 
dispute)  be  given.  By  direct  evidence,  yes ; 
if  he  be  alive  and  forthcoming:  but  if  he  be, 
then,  at  an  earlier  or  later  stage  of  the  in- 
quiry, not  any  such  circumstantial  evidence, 
but  this  direct  evidence,  will,  for  the  purpose 
in  question,  be  the  most  satisfactory,  and 
therefore  the  most  proper,  and  ultimately  the 
only  proper,  evidence. 

In  ancient  times,  when,  by  various  circum- 
stances connected  with  the  immaturity  of  the 
human  mind,  forgeries  were  rendered  much 
more  easy  and  much  more  frequent  than  at 
present,  — an  incident  not  unfrequently  exem- 
plified is  that  of  an  official  person  visiting  the 
written  instruments  deposited  in  this  or  that 
official  receptacle,  and  (to  serve  as  proof  of 
their  genuineness)  writing  or  causing  to  be 


the  head  of  circumstantial  evidence:  for  it  is  but 
rarely  that,  without  the  intervention  of  direct ' 
evidence,  circumstantial  evidence  finds  its  way 
into  the  presence  of  the  judge. 

• In  the  case  of  Alexander  Humphreys  or 
Alexander,  tried  before  the  Court  of  Justiciary 
in  Scotland,  in  April  1839,  for  forging  docu- 
ments, with  a view  to  prove  his  right  of  succes- 
sion to  the  honours  and  estates  of  the  earldom  of 
Stirling, — one  of  the  documents,  which  the  jury 
found  to  be  forged  (finding  it  not  proven  that  it 
was  forged  by  the  accused,)  was  a map  of  Ca- 
nada, and  corresponding  documents,  which  bore 
certificates  from  Lewis  XV.,  Fenelon  Arch- 
bishop of  Cambray,  and  Flechier  Bishop  of 
Nismes.  {^See  Trial  of  Alexander  Hunmhreys  or 
Alexander,  &c.  Edited  by  William  Turnbull, 
Advocate.  Edin.  1839.)— Ed. 
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written  upon  each,  a memorandum  to  the 
effect  here  spoken  of. 

Of  the  sort  of  apparent  certificate  or  judg- 
ment here  in  question,  the  effect  is,  to  declare 
the  opinion  of  somebody,  that  the  instrument 
on  which  it  is  marked  was  genuine — was  not 
a forged  one.  If  the  principal,  the  substan- 
tive, document,  be  not  incapable  of  having 
been  taken  for  the  subject  or  made  the  pro- 
duct of  an  act  of  forgery,  neither  is  this  sub- 
sidiary, this  adjective,  instrument.  But  for- 
asmuch as,  to  each  of  any  number  of  forgeries 
(especiallyif  so  many  different  hands,  purport- 
ing to  have  been  written  at  so  many  different 
times,  be  taken  for  the  objects  of  imitation,) 
a separate  set  of  difficulties  stand  opposed; 
the  consequence  is,  that  to  any  such  apparent 
certificate  it  can  scarcely  happen  to  he  alto- 
gether destitute  of  probative  force.  Some 
probative  and  authenticative  force  a docu- 
ment of  this  sort  will  always  have,  whereby, 
to  the  amount  of  it,  it  will  make  an  addition 
to  the  intrinsic  self-probative  force  possessed 
by  the  principal  instrument  itself — the  evi- 
dence or  presumption  ex  tenore. 

As  in  the  case  of  the  original  subject-mat- 
ter, so  in  the  case  of  this  adjunct,  evidence 
ex  tenore,  with  evidence  ex  custodid  for  the 
corroboration  of  it,  will  in  general  be  the 
only  evidence  on  the  ground  of  which  a judg- 
ment concerning  the  genuineness  of  it  can  be 
formed. 

To  these  it  may  now  and  then  happen  that 
the  evidence  ex  collatione  may  be  addable ; 
viz.  where,  in  the  same  repository,  or  in  other 
accessible  repositories,  manuscripts  which  by 
their  physical  tenor  appear  to  be  of  the  same 
handwriting  are  to  be  found  — manuscripts 
capable  of  being  employed  in  the  character  of 
standard  scripts. 

In  the  three  cases  where  the  conclusion  is 
founded  on  a supposed  similitude  of  hands,  the 
superiority  in  quality  ascribed  to  the  prior  in 
order  cannot  with  propriety  be  ascribed  to  it 
but  under  certain  conditions  and  limitations. 

1.  As  between  presumption  ex  visu  scrip- 
tionis,  and  presumption  e.v  scriptis  olim  cogni- 
tis.  If,  of  two  witnesses,  each  has,  within  the 
same  compass  of  time,  seen  an  equal  number 
(ten  suppose)  of  scripts  derived  from  the  same 
hand, — of  which  two  witnesses,  one  only  had, 
in  the  instance  of  one  or  more  of  these  scripts, 
been  an  eye-witness  of  the  actof  writing, — the 
evidence  of  him  by  whom  that  advantage  had 
been  possessed,  could  not  but,  in  a theoreti- 
cal point  of  view,  be  regarded  as  the  better 
evidence.  Why  ? Because  the  mode  of  cog- 
nizance that  fell  exclusively  to  his  lot,  is,  with 
reference  to  each  such  object  of  comparison, 
of  the  nature  of  direct  evidence : the  other  is 
but  presumptive,  circumstantial  evidence.  In 
a practical  view,  however,  the  difference  can 
seldom  be  worth  regarding ; especially  if  the 
way  in  which  the  cognizance  was  obtained 
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was  that  of  epistolary  correspondence.  When, 
from  an  individual  more  or  less  known  to  me 
in  person  or  by  reputation,  I receive  a letter, 
bearing  his  signature  — that  is,  wdien  I receive 
A letter  with  a signature  purporting  to  he  that 
of  a person  known  to  me  as  above,  — on  what 
supposition  can  such  a letter  have  emanated 
from  any  other  hand  than  his?  On  no  other 
than  that  of  forgery:  a crime  not  to  be  pre- 
sumed, or  so  much  as  suspected,  without 
special  ground,  in  any  single  instance : much 
less,  in  a number  of  unconnected  instances. 

Suppose,  on  the  other  hand,  the  writings 
of  the  same  hand  seen  by  one  witness  in  ten 
instances,  without  his  seeing  the  act  of  writing 
in  any  of  those  instancesj  while,  by  the  other 
witness,  the  act  of  writing  was  seen  in  one 
instance  only,  he  not  having  seen  any  other 
writings  of  the  same  hand:  in  this  case,  the 
evidence  of  him  who  had  never  seen  the  act 
of  writing,  would  surely  be  regarded  as  the 
most  satisfactory  of  the  two. 

So  likewise  in  the  third  case,  as  compared 
with  the  two  former  ones:  the  case  of  scien- 
tific evidence,  as  compared  with  authentica- 
tion under  favour  of  opportunities  derived 
from  acquaintance.  If,  in  respect  to  qualifi- 
cation for  forming  a right  judgment,  any  ad- 
vantage be  aflforded  by  opportunities  derived 
from  acquaintance,  it  can  only  be  by  reason 
of  the  comparatively  greater  number  of  op- 
portunities. The  number  of  opportunities  of 
this  sort  derivable  from  personal  acquaint- 
ance may  have  been  considerable  in  any  de- 
gree, and,  upon  a general  view  of  the  subject, 
will  naturally  appear  indefinite.  The  num- 
ber of  data  of  this  kind  put  into  the  hands 
of  a scientific  witness  on  the  occasion  in  ques- 
tion, or  on  any  one  occasion,  for  any  one  par- 
ticular purpose,  will  seldom  be  considerable, 
and  will  always  be  definite.  But — suppose 
the  opportunities  of  observation  equal  in  every 
respect,  as  between  the  witness  speaking  from 
particular  acquaintance,  and  the  witness  speak- 
ing from  general  and  appropriate  science  — 
the  superiority  naturally  belonging  to  the 
latter,  by  reason  of  the  superior  intensity  of 
attention,  and  the  superiority  of  appropriate 
intelligence  naturally  resulting  from  it,  will 
be  sufficient  in  general  to  bestow  upon  the 
value  of  his  opinion  a decided  superiority. 
The  witness  speaking  from  acquaintance  has 
(for  example)  received  from  the  individual 
whose  hand  is  in  question,  ten  letters,  and  no 
more : and  that,  suppose,  in  the  compass  of 
two  years.  Let  these  same  letters  be  put  all 
at  once  into  the  hands  of  a scientific  witness, 
together  with  the  writing  to  be  judged  of,  the 
advantage  afforded  him  by  his  science  must 
be  inconsiderable  indeed,  if  it  does  not  render 
bis  opinion  on  the  subject  of  more  value  than 
that  of  the  unscientific  witness,  judging  from 
particular  acquaintance. 

The  case  in  which  the  presumption  from 
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custody  is  most  apt  to  be  called  in,  is  that 
where  the  deed  to  be  authenticated  comes 
under  the  notion  of  an  ancient  deed.  Anti- 
quity, in  this  respect,  not  being  designative  of 
any  particular  length  of  time,  to  the  exclusion 
of  all  others,  — to  give  precision  to  our  con- 
ception on  the  subject,  it  will  l>e  necessary  to 
particularize  some  determinate  length  of  time, 
beyond  which  (reckoning  from  the  day  of  the 
exhibition  of  the  deed  in  evidence)  it  shad 
be  deemed  an  ancient  one,  — say,  therefore, 
thirty  years.  Of  the  lapse  of  such  a length 
of  time,  a natural  and  frequent  consequence 
is,  that  all  means  of  authentication  by  parti- 
cular acquaintance  shall,  to  a person  in  the 
situation  of  the  party  having  occasion  to  au- 
thenticate the  deed,  be  unattainable.  Here, 
then,  comes  in  the  presumption  from  custody. 
Here  is  a deed  signed,  having,  for  the  name 
of  one  of  the  parties,  the  name  of  one  of  my 
grandfathers.  I myself  never  saw  him ; con- 
sequently, never  saw  him  write.  I can  think 
of  no  person  now  living,  who,  to  my  know- 
ledge, ever  saw  my  grandfather,  or  had  any 
correspondence  with  him.  But  upon  the  death 
of  my  father,  on  taking  a survey  of  his  effects, 
I found  in  a box  this  amongst  other  deeds. 

The  presumption  ex  tenore  is  the  medium 
authenticationis  that  remains  to  be  resorted 
to  when  all  others  are  unattainable : it  is  a 
proof,  and  the  only  proof,  that  can  never  be 
wanting.  The  presumption  ex  custodid  in- 
cludes it,  and,  implicitly  at  least,  is  grounded 
on  it.  When  I conclude  the  gran  ter  of  that 
deed  to  have  been  my  grandfather,  it  is  not 
merely  because  it  was  once  in  the  custody  of 
my  grandfather,  but  because,  from  the  tenor 
of  it,  it  is  a deed  in  which  my  grandfather,  in 
his  time,  could  not  but  have  had  an  interest. 
But,  though  the  presumption  ex  custodid  can- 
not present  itself  unaccompanied  by  the  pre- 
sumption ex  tenore,  yet  the  latter  may  without 
the  former;  and  it  is  for  this  reason  that  the 
two  sources  of  authentication  are  stated  as 
separate.  By  accident,  it  might  have  hap- 
pened to  the  deed  to  have  been  found  in  a re- 
ceptacle not  within  my  custody;  by  .accident, 
it  might  have  been  found  in  a public  ro.ad  or 
street,  into  which  it  might  have  fallen  by  the 
accidental  disruption  of  a package  in  a vehicle 
to  which  it  had  been  consigned:  by  accident, 
it  might  have  been  found  in  a chandler’s  shop, 
into  which  it  had  found  its  way  by  negligence, 
amidst  a bundle  of  waste  papei  s. 

By  this  single  presumption,  unassisted  even 
by  the  presumption  ex  custodid,  deeds  and 
other  scripts  are,  in  various  cases,  considered 
as  sufficiently  authenticated,  under  the  ac- 
tually established  system  of  jurisprudence. 
They  arc  so,  for  example,  in  Englisii  juris- 
prudence. A deed  which  is  considered  as  suf- 
ficiently authenticated  by  the  presumption  ex 
tenore,  is,  in  the  language  of  that  law,  said 
to  prove  itself.  Such  is  the  phrase,  in  the  Ian- 
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guage  of  one  of  those  classes  of  men  whose 
self-complacency  is  never  so  exulting  as  when 
they  triumph,  or  seem  to  triumph,  over  rea- 
son. To  have  said,  the  authenticity  of  a deed 
may  he  presumed  in  certain  cases  from  the 
tenor  of  it,  w’ould  have  been  to  have  stated, 
not  only  the  decision  itself,  but  the  consi- 
deration on  which  its  claim  to  be  regarded  as 
a proper  one  depends.  In  the  expression,^  in 
certain  cases  a deed  proves  itself,  a decision 
to  the  same  effect  is  expressed ; but,  in  the 
place  of  the  reason,  it  gives  a paradox — an 
absurdity,  if  not  in  reality,  in  appearance  — 
a sort  of  appropriate  and  professional  figure 
of  speech,  of  the  same  stamp  with  those  by 
which,  in  so  many  other  instances,  these  pro- 
fessional men  seek  to  hide  their  meaning  from 
tlie  view  of  other  men,  and  on  which  they 
love  to  found  their  chum  to  the  praise  of  su. 
periority  in  science. 

§ 3.  Modes  of  authentication  in  the  case  of 

written  offieial  and  casually  written  evi- 
dence. 

The  principal  points  of  consideration  being 
thus  stated  under  the  head  of  private  con- 
tractual evidence,  — being  that  which  affords 
them  in  the  greatest  variety,  the  two  re- 
maining classes  of  written  evidence  — official 
evidence  and  casually  written  evidence,,  will 
give  us  but  little  trouble. 

I.  Written  official  evidence.  If,  in  the  case 
of  private  contractual  evidence, — evidence  is- 
suing from  an  interested  and  thence  suspected 
source,  authentication  ex  tenore  appears  sa- 
tisfactory, much  more  may  it  in  the  case  of 
official  evidence — evidence  from  a source,  ge- 
nerally speaking,  untainted  by  interest,  and 
therefore  unsuspected.  In  the  case  of  private 
contractual  evidence,  the  circumstance  of  cus- 
tody, though  material  in  itself,  and,  for* the 
sake  of  one  or  other  of  the  parties,  necessary 
perhaps  to  be  brought  to  view,  contains  in 
it  matter  of  suspicion  as  well  as  confidence. 
The  deed,  according  to  my  statement,  has, 
from  the  time  of  the  date  of  it,  been  either 
in  my  own  custody,  or  in  that  of  some  pro- 
genitor or  predecessor  of  mine;  and  this  cus- 
tody I allege  as  an  indication  serving  to  show 
the  person  appearing  upon  the  face  of  the 
deed  as  a party  to  it,  to  have  been  really  so 
Good  : supposing  my  statement  in  this  be- 
half to  be  true;  but  supposing  the  deed  fa- 
bricated or  fraudulently  altered  by  my  hand, 
will  not  its  having  been  in  my  custody  be  a 
still  more  necessary  consequence?  If,  instead 
of  having  been  in  a custody  thus  open  to  sus- 
picion, it  had  been  in  the  joint  custody  of  a 
set  of  official  persons  not  capable  of  deriving 
any  ad  vantage  from  any  such  forgery,  the  pre- 
sumption ex  custodiA  could  not  but  be  much 
clearer  of  suspicion,  much  more  satisfactory 
and  conclusive.  Hence,  as  already  intimated, 
ojie  of  the  main  advantages  and  uses  of  offi- 
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cial  custody  for  the  purposes  of  official  evi- 
dence.* 

2.  Casually  written  evidence.  The  same 
modes  of  authentication  which  apply  to  the 
two  just-mentioned  modifications  of  written 
evidence,  apply  in  general  to  this.  Two  ex- 
ceptions  alone,  and  those  altogether  obvious, 
present  themselves.  Attesting  witnesses  are 
out  of  the  case : the  characteristic  property 
of  preappointed  evidence,  and  therefore  of 
private  contractual  evidence,  if  exhibited  ac- 
cording to  preappointed  forms,  being  to  ex- 
hibit this  source  of  authentication ; that  of 
casually  written  evidence,  not  to  exhibit  it.f 

Persons  casually  present  may  happen  to 
have  been  percipient  witnesses  of  the  act  of 
writing,  in  the  case  of  the  unsolemn  docu- 
ment, as  in  the  case  of  the  solemn  one ; but 
writing  in  general  is  not  a social  work.  Epis- 
tolatory  writing  affects  solitude ; and  so  does 
the  act  of  literary  composition,  as  well  as  the 
act  of  making  memorandums  for  self-regarding 
and  domestic  use.  This  is  more  particularly 
and  obviously  the  case  with  regard  to  that 
large  division  of  casually  written  evidence, 
which  is  most  apt  to  be  exhibited  in  causes 
of  a penal  nature,  and  consists  of  documents 
obtained  through  the  indiscretion  or  negli- 
gence of  the  writer,  and  produced  against  him 
in  the  character  of  confessorial  evidence. 

Oral  examination  of  the  alleged  writer  of 
the  script,  is  evidently,  in  a general  point  of 
view,  the  most  eligible  mode  of  authentica- 
tion. It  is  plainly  so  in  the  relation  of  a 
means  to  the  main  end  — the  discovery  of 
the  truth.  Supposing  the  writing  to  be  mine, 
there  can  be  no  one  of  whom  it  can  be  so 
certain  that  he  knows  whose  writing  it  is,  as 
myself — that  one  percipient  witness,  who,  in 
the  nature  of  things,  cannot  fail  to  have  been 
a percipient  witness  of  the  act.  Other  wit- 
nesses to  it  there  may  have  been,  or  not  been, 
as  the  case  may  be. 

This  first  choice  remains  at  the  same  time 
susceptible  of  exceptions ; partly  on  the  ground 
of  practicability,  partly  on  the  ground  of  eli- 
gibility. 

1.  The  writer  himself  may  be  unamenable 
to  the  commands  of  justice : either  for  ever, 
as  in  case  of  death,  or  incurable  insanity  ; or 
for  a time,  certain  or  uncertain,  as  in  case  of 
expatriation,  latency,  sickness. 

2.  The  writer  may,  in  respect  of  the  fact 
in  question,  be  bent  against  the  declaration 
of  the  truth.  This  fact  may  either  have  been 
already  ascertained  by  experience,  or  may  only 


• See  Book  IV.  Preappointed, 
f Unless,  to  a writing  unofficial,  and  not  bear- 
ing relation  to  any  purpose  which  contractual  or 
other  legal  writings,  usually  drawn  up  in  legal 
form,  have  in  view,  the  author  or  authors,  having 
authentication  in  view,  should  call  in  the  as- 
sistance of  some  other  individual  or  individuals, 
in  the  character  of  attesting  witnesses. 
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be  presumed,  or  deemed  presumable:  pre- 
sumable, either  on  general  grounds,  from  his 
station  in  the  cause;  as  when  he  is  defendant 
in  a cause  of  a highly  penal  nature,  and  the 
instrument  (supposing  it  genuine)  is  a docu- 
ment capable  of  serving  as  conclusive  evidence 
of  his  delinquency : or  on /jarticafar  grounds; 
as,  for  example,  his  moral  character,  — parti- 
cularly in  respect  of  veracity,  the  quality  par- 
ticularly in  question  in  this  instance. 

3.  In  respect  of  delay,  vexation,  or  ex- 
pense, the  choice  of  the  writer  himself  for 
the  authenticating  witness  may  be  attended 
with  a degree  of  inconvenience,  such  as,  ei- 
ther in  the  whole  or-  in  part,  may  be  avoided 
by  resorting  to  some  other  witness. 

CHAPTER  IV. 

MODES  OF  DEAUTHENTiCATION  IN  THE  CASE 
OF  WRITTEN  EVIDENCE. 

In  the  question  relative  to  authenticity,  the 
affirmative  proposition  is,  as  already  observed, 
except  in  here  and  there  an  extraordinary  in- 
stance, the  true  one.  The  affirmative  is,  there- 
fore, under  that  exception,  the  proposition 
that  comes  to  be  proved : the  negative,  not ; 
except  in  the  extraordinary  instances  just 
spoken  of.  But,  since  instances  of  this  de- 
scription, how  extraordinary  soever,  are  un- 
happily found  to  exist,  hence  an  operation 
opposite  to  authentication  comes  sometimes 
to  be  performed.  Correspondent,  in  good 
measure,  to  the  bst  of  modes  of  authentica- 
tion, will  consequently  be  the  list  of  modes 
of  deavthentication.  In  the  main,  they  will 
consist  of  the  negation,  or  the  reverse,  of 
the  modes  of  authentication:  but  with  some 
variations  and  additions,  as  the  tenor  of  them 
will  show. 

Modes  of  deauthentication: — sources  from 
which  a persuasion  that  the  document  in 
question  is  spurious  or  falsified,  may  be  ob- 
tained. 

1.  Direct  evidence:  — 

1.  Testimony  (disaffirmative)  of  attesting 
witnesses  : i.  e.  of  persons  mentioned  in  the 
instrument  as  attesting  witnesses. 

2. Testimony  (disaffirmative)  of  non-attest- 
ing witnesses  ; i.  e.  of  persons  not  mentioned 
in  the  instrument  as  attesting  witnesses. 

3.  Testimony  (disaffirmative)  of  the  party 
agmnst  whom  the  document  is  produced,  and 
who  denies  his  having  authenticated  it;  de- 
nies the  handwriting  to  be  his  ; or,  if  signed 
as  if  by'him,  denies  the  signature  to  be  his 
signature. 

4.  Testimony  (disaffirmative  and  confes- 
sorial)  of  the  party  by  whom  it  is  produced 
(viz.  the  party  in  the  cause ;)  and  who,  on 
being  cross-examined  or  otherwise,  confesses, 
either  that  he  himself  bore  no  part  in  the 
document  in  question,  or  that  the  other  sup- 


posed party  to  the  transaction  (whether  a 
party  to  the  suit  or  no)  bore  really  no  part 
in  it ; in  a word,  that  in  one  way  or  other  it 
is  spurious ; or  that,  if  there  are  certain  por- 
tions of  it  in  which  they  respectively  bore  a 
part,  there  are  others  in  which  they  respec- 
tively did  not  bear  any  part : that  is,  that, 
in  respect  of  a certain  portion  or  portions  of 
it,  it  has  been  falsified, 

5.  Hearsay  evidence : testimony  of  any 
person  whatever  (attesting  witness,  non-at- 
testing witness,  or  party,)  declaring  himself 
to  have  heard  (on  the  part  of  an  attesting 
witness,  a non-attesting  witness,  or  a party, 
by  or  in  whose  favour  the  document  is  pro- 
duced) a discourse  amounting  to  an  assertion 
of  its  being  spurious,  or  having  been  falsified.* 

II.  Circumstantial  evidence : — 

1.  Dissimilitude  of  bands,  deposed  to  ex 
visa  scriptionis. 

2.  Ditto,  ex  scriptis  olim  cognitis. 

3.  Ditto,  e.r  seripto  nunc  visa;  the  docu- 
ment in  question  being  now  inspected  by 
some  scientific  eye,  and,  on  being  coisfronted 
with  other  scripts  indubitably  from  the  same 
pen,  pronounced  dissimilar. 

4.  Ditto,  from  the  appearance  of  its  being 
a feigned  hand. 

5.  Presumption  ex  custodid:  the  party  pro- 
ducing it,  or  a person  through  whose  hands  it 
has  passed,  being  the  person  who  in  case  of 
success  would  be  a gainer  by  having  fabricated 
or  falsified  it,  or  procured  it  to  be  fabricated 
or  falsified,  to  the  effect  suspected. 

6.  Presumption  ex  tenore : marks  of  spu- 
riousness or  falsification  apparent  on  the  face 
of  it. 

Indications  of  spuriousness  or  falsification, 
apparent  on  the  face  of  a written  discourse, 
may  be  presented  either  by  the  physical  en- 
tities of  which  the  signs  are  composed,  or  by 
the  consideration  of  the  discourse  signified. 

I,  Indications  afforded  by  the  paper,  parch- 
ment, or  other  substratum,  on  which  the 
colouring  matter  is  laid  : — 

1.  Paper,  if  of  a date  known  to  be  poste- 
rior to  the  date  apparent  on  the  face  of  the 
instrument,  a certain  proof  of  spuriousness. 

2.  Paper,  — if  in  any  part  the  surface  ex- 

• Hearsay  evidence  of  this  description  (the 
supposed  extrajudicial  evidence  of  the  supposed 
percipient  witness,  being  supposed  to  have  been 
delivered  mortis  causa ) has  actually  been  ad- 
mitted, and,  as  it  should  seem,  credited,  in  En- 
glish law.  “ In  ejectment,”  says  Hawkins, 

“ when  a will  was  produced  on  the  part  of  the 
plaintiff,  subscribed  by  three  witnesses,  two  of 
whom  were  dead,  and  the  third  witness  on  her 
cross-examination  swore,  that  while  she  was  at- 
tending one  of  the  deceased  witnesses  in  his  last 
illness,  and  about  three  weeks  before  his  death, 
he  pulled  the  will  in  question  from  his  bosom, 
and  acknowledged  and  declared  to  her  that  the 
said  will  was  forged  by  himself;  this  was  held 
good  evidence.” — Hawkins,  50.  [Vide supra. 
p.  156.  Note'l'.] 
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hibit  a roughness  and  comparative  thinness, 
siieli  as  would  be  produced  by  an  erasure 
(/.  e.  the  scratching  of  an  edged  or  pointed 
instrument,)  — a cause  for  suspecting  falsifi- 
cation. 

3.  Paper, — if,  in  any  part  which  appears 
to  have  been  written  upon  (as,  for  example, 
in  the  middle  of  a line  of  writing,)  a stain 
appears,  such  as  might  have  been  produced 
by  a solvent^  applied  for  the  purpose  of  dis- 
solving the  ink  or  other  colouring  matter  of 
which  the  characters  are  composed, — another 
cause  for  suspecting  falsification. 

N.  B Indications  Nos.  2 and  3,  apply 

alike  to  parchment,  vellum,  or  any  other  sub- 
stratum consisting  of  skin. 

4'.  Ink.  If  the  colour  of  the  ink,  being 
uniform  throughout,  appear  of  a colour  fresher 
than  what  (as  supposed)  it  would  have  been 
if  written  at  the  time  of  the  date,  this  fresh- 
ness may  be  thought  to  afford  some  suspicion 
of  spuriousness.  Very  little  reliance,  how- 
ever, can  safely  be  placed  upon  this  circum- 
stance. In  respect  of  quality  of  colour,  in- 
tensity of  colour,  and  glossiness,  the  diffe- 
rence may  be  as  great  between  two  inks  made 
at  the  same  time,  as  between  two  inks  made 
at  different  times. 

5.  Ink.  If  the  appearance  of  the  ink  be 
different  in  different  parts  of  the  same  writing, 
such  difference  may  afford  a ground  for  sus- 
pecting falsification.  In  this  case,  the  reason 
may  be  considerably  stronger  than  in  the  last 
preceding  one.  If,  to  an  ink  employed  in 
the  first  instance,  there  succeeds  another  sort 
of  ink,  which  continues  to  be  employed  to 
the  end,  scarce  any  cause  of  suspicion  can  be 
afforded  by  this  change : the  natural  inter- 
pretation is,  that  the  penman,  not  being  sa- 
tisfied with  the  ink,  or  perhaps  with  the  pen 
that  he  found  in  one  inkstand,  betook  him- 
self to  another  ink,  or  to  another  pen  that  he 
found  in  another  inkstand.  The  only  case  in 
which  any  considerable  cause  of  suspicion 
can  be  deduced  from  this  source,  is  that  in 
which  the  different  kind  of  ink  appears  in 
spots  and  patches,  having  ink  of  the  first  ap- 
pearance on  each  side  of  it.*  In  this  case, 

* In  a little  work,  called  “ The  Theory  of 
Presumptive  Proof or,  an  Inquiry  into  the  Na- 
ture of  Circumstantial  Evidence,  including  an 
Examination  of  the  Evidence  on  the  Trial  of 
Capuin  Donellan,  London,  181.^,”  the  follow- 
ing curious  case  is  stated.  — Bd, 

“ John  Hawkins  and  George  Simpson  were 
indicted  for  robbing  the  mail,  on  the  IGth  of 
April  1722.  Hawkins,  in  his  defence,  set  up  an 
alibi;  to  prove  which,  he  called  one  William 
Fuller,  who  deposed,  that  Hawkins  came  to  his 
house  on  Sunday  the  15th  of  April,  and  lay  there 
that  night,  and  did  not  go  out  until  the  next 
morning.  Being  asked  bv  the  Court,  ‘ By  what 
token  do  you  remember  that  it  was  the  loth®  of 


» The  robbery  was  committed  about  two 
o'clock  on  the  morning  of  the  IGth. 
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two  other  indications  will  be  to  be  looked 
out  for : 1 , Marks  of  a discoloration  or  stain. 


April  ? He  replied,  ‘ By  a very  good  token  ; 
for  he  owed  me  a sum  of  money  for  horse-hire, 
and  on  Tuesday,  the  10th  of  April,  he  called 
upon  me  and  paid  me  in  full,  and  I gave  him  a 
receipt;  and  I very  well  remember,  that  he  lay 
at  my  house  the  Sunday  night  following.’  The 
receipt  was  now  produced.  ‘ April  the  10th, 
1722.  Received  of  Mr.  John  Hawkins,  the  sum 
of  one  pound  ten  shillings,  in  full  of  all  accounts, 
per  me  William  Fuller.’  Upon  inspecting  the 
receipt,  the  Court  asked  Fuller  who  wrote  it;  he 
replied,  ‘ Hawkins  wrote  the  body  of  it,  and  I 
signed  it.’  Court — ‘ Did  you  see  him  write  it?’ 
Fuller — ‘ Yes.’  Court — ‘ And  how  long  was  it 
after  he  wrote  it,  before  you  signed  ?’  Fuller — 

^ I signed  it  immediately,  without  going  from 
the  table.’  Court — ‘ How  many  standishes  do 
you  keep  in  the  house  ? ’ Fuller — ‘ Standishes  ? ’ 
Court — ‘ Aye,  standishes ; it  is  a plain  question.’ 
Fuller—''  3Iy  Lord,  but  one ; and  that  is  enough 
for  the  little  writing  we  have  to  do.’  Court — 

‘ Then  you  signed  the  receipt  with  the  same 
ink  that  Hawkins  wrote  the  body  of  it  with?’ 
Fuller — ‘ For  certain.’  Court — Officer,  hand 
the  receipt  to  the  jury.  Gentlemen,  you  wiU 
see  that  the  body  of  the  note  is  written  with  one 
kind  of  ink,  and  the  name  at  the  bottom  with 
another  very  different ; and  yet  this  witness  has 
sworn,  that  they  were  both  written  with  the  same 
ink,  and  one  immediately  after  the  other.  You 
will  judge  what  credit  is  to  be  given  to  his  evi- 
dence 1 ’ 

“ Thus  the  authenticity  of  the  receipt,  and  the 
credit  of  the  witness,  were  overthrown  by  the  sa- 
gacity of  the  Court!  But  while  the  judge,  Lord 
Chief  Baron  Jlontague,  was  summing  up  the 
evidence,  he  was  interrupted  by  the  lollowing 
occurrence:  the  person  who  reports  the  trial  was 
then  taking  notes  of  the  proceedings;  his  ink, 
as  it  happened,  was  very  bad,  being  thick  at  the 
bottom,  and  thin  and  waterish  at  the  top,  so 
that,  accordingly  as  he  dipped  the  pen,  the  wri- 
ting appeared  very  pale  or  pretty  black.  This 
circumstance  being  remarked  by  some  gentlemen 
present,  they  handed  the  book  to  the  jury : the 
judge  perceiving  them  very  attentively  inspect- 
ing it,  called  to  them — ‘ Gentlemen,  what  are 
ou  doing  ? What  book  is  that  ? ’ They  told 
im,  that  it  was  the  writer’s  book,  and  that  they 
were  observing  how  the  same  ink  appeared  pale 
in  one  place,  and  black  in  another.  The  judge 
tlien  told  them — ‘ You  ought  not,  Gentlemen, 
to  take  notice  of  anything  but  what  is  produced 
in  evidence;’  and,  turning  to  the  writer,  de- 
manded— ‘ What  he  meant  by  showing  that 
book  to  the  jury  ? ’ And  being  informed  by  the 
writer,  that  it  was  taken  from  nim,  he  inquired 
‘ who  took  it,  and  who  handed  it  to  the  jury  ? ’ 
But  this  the  writer  could  not  say,  as  the  gentle- 
men near  him  were  all  strangers  to  him,  and  he 
had  not  taken  any  particular  notice  of  the  person 
who  took  his  book. 

“ That  a jury  ought  not  to  take  notice  of  any- 
thing but  what  is  produced  in  evidence,  has  been 
said  to  be  law;  but,  on  the  contrary,  it  has  been 
hdd,  and  surely  very  properly,  that  a juryman 
may  find  from  his  own  knowledge ; indeed,  what 
evidence  can  convince  a person  that  that  is  which 
he  knows  not  to  be  ? 

“ Hawkins  and  Simpson  were  convicted  and 
executed  : indeed,  the  evidence  against  them  was 
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or  of  roughness  and  thinness,  according  to  the 
nature  of  the  chemical  or  mechanical  means 
employed  for  the  obliteration  of  the  pre- 
existing characters ; 2.  The  probable  import 
and  importance  of  the  words  obliterated,  as 
deducible  from  the  context. 

II.  Indications  of  spuriousness  or  falsifica- 
tion afforded  by  the  nature  of  the  discourse 
signified : — 

1.  In  the  script  in  question,  mention  (di- 
rect, or  in  the  way  of  allusion  more  or  less 
oblique)  made  of  facts  of  later  date  ; i.  e.  of 
facts  that  did  not  come  into  existence  but  at 
a time  posterior  to  the  date  expressed  on  the 
face  of  the  instrument.  Facts ; viz.  things, 
persons,  or  events ; or  situations  or  other  ap- 
pearances of  things  or  persons.* 

2.  In  the  script  in  question,  words  or  com- 
binations of  words,  or  modes  of  spelling, 
known  not  to  have  been  in  use  but  at  a time 
posterior  to  the  date. 

3.  In  the  script  in  question,  mention  made 
of  pretended  facts,  of  the  non-existence  of 
which  the  individual  in  question  is,  from  other 
sources,  known  to  have  been  conscious:  sup- 
posed facts,  for  example,  inconsistent  with 
other  facts,  of  the  existence  of  which  he  is 
known  to  have  been  conscious.  In  a deed 
(for  example)  recital  of  a fact,  the  falsity  of 
which  could  not  but  have  been  known  to  him 
at  the  time.  From  this  circumstance,  it  is 
evident,  no  indication  of  spuriousness  or  fal- 
sification can  be  deduced,  any  further  than  as 
the  absence  of  mendacity  on  the  part  of  the 
supposed  author  is  assumed. 

4.  In  the  script  in  question,  it  being  a con- 
tract (viz.  either  an  instrument  of  conveyance 
or  an  instrument  of  engagement,)  engage- 
ments or  conveyances  incompatible  with  prior 
conveyances  made,  or  engagements  entered 
into,  by  the  individual  in  question,  or  known 
by  him  to  have  been  respectively  made  or 
entered  into  by  those  in  whose  place,  in  that 
respect,  he  stands.  From  this  circumstance, 
no  indication  of  spuriousness  or  falsification 
can  be  deduced,  any  further  than  as  the  know- 
ledge on  his  part  of  the  disposition  of  law  in 
this  behalf,  and  the  absence  of  improbity  on 
his  part  in  this  respect,  are  assumed. 

5.  In  the  script  in  question,  indications  of 
a character  manifestly  superior  or  inferior  to 
that  of  the  individual  in  question,  in  respect 
of  learning,  intelligence,  veracity,  or  any  other 
branch  of  morality,  as  established  by  other 

very  strong;  but,  had  the  fate  of  Hawkins  de- 
pended upon  the  single  testimony  of  Fuller,  he 
would,  but  for  this  occurrence,  have  fallen  a 
sacrifice  to  the  acuteness  of  the  judge!  who  ap- 
pears to  have  been  much  displeased  at  the  acci- 
dental confutation  of  his  remarks  on  the  receipt, 
although  it  was  an  accident  in  favour  of  life; 
and,  had  it  not  been  a case  where  other  evidence 
was  so  strong  against  the  accused,  it  must  have 
been  looked  upon  as  the  special  interposition  of 
Providence.” 

• See  Book  I.  Chap.  III. 
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writings,  discourses,  or  actions  of  his,  suffi- 
ciently ascertained.  This  indication  is  in  a 
manner  confined  to  scripts  belonging  to  the 
head  of  casually  written  evidence,  such  as 
letters,  memorandums,  and  literary  composi- 
tions ; in  contradistinction  to  such  as  belong 
to  the  respective  heads  oi private  contractual 
evidence  and  official  evidence, 

6.  In  the  script  in  question,  opinions,  affec- 
tions, or  tastes,  manifestly  opposite  to  those 
of  the  individual  in  question,  according  to 
information  satisfactorily  deduced  from  other 
sources.  This  again  is  in  a manner  confined 
to  casually  written  evidence,  as  above. 

7.  In  the  script  in  question,  the  style,  phra- 
seology, or  mode  of  spelling,  manifestly  dis- 
similar to  those  of  the  individual  in  question, 
ascertained  from  other  sources.  The  idea  at- 
tached to  the  word  slylebeing  asyetextremely 
vague,  the  indication  grounded  on  it  will  be 
proportionably  vague.  Another  indication  that 
applies  principally  to  written  evidence  of  the 
casual  kind,  as  above. 

8.  In  the  script  in  question,  the  style  or 
phraseology  manifestly  dissimilar  to  that  in 
use  in  the  office  in  question.  This,  upon  the 
face  of  it,  applies  exclusively  to  official  evi- 
dence. 


CHAPTER  V. 

DISTINCTION  BETWEEN  PROVISIONAL  AND  DE- 
FINITIVE AUTHENTICATION.  RULES  FOR 
THE  LEGISLATOR  AND  THE  JUDGE,  CON- 
CERNING THE  AUTHENTICATION  OF  WRIT- 
TEN EVIDENCE. 

Such  being  the  possible  modes  of  authenti- 
cation,— next  comes  the  inquiry,  which  mode 
on  each  occasion  ought  to  be  required  ? 

For  this  purpose,  a distinction  must  be 
taken,  in  the  first  instance,  between  provi- 
sional authentication,  and  definitive. 

By  provisional,  1 mean  that  evidence  which 
may  be  received  as  sufficient  fw  the  authen- 
tication of  the  evidence  in  question,  provided 
that  no  suspicion  of  its  authenticity  is  ex- 
pressed on  the  other  side.  By  definitive,  I 
mean  that  which,  if  satisfactory  in  itself,  shall 
be  deemed  sufficient  proof  of  the  authen- 
ticity of  the  instrument,  notwithstanding  all 
protestations  and  contestations  on  the  other 
side. 

For  the  purpose  of  provisional  authen- 
tication (that  is,  in  all  ordinary  cases,)  that 
mode  of  authentication  will  be  the  most  eli- 
gible, which  in  each  instance  can  be  employed 
with  least  vexation,  expense,  and  delay.  But, 
should  the  authenticity  of  the  document  be 
disputed  on  the  other  side — in  a word,  should 
it  be  accused  of  forgery, — in  such  case  tlie 
subordinate  consideration  referring  to  these 
collateral  inconveniences  must  give  way  to 
the  superior  consideration  referring  to  the 
direct  justice  of  the  case:  always  supposed, 
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that  the  imputation  of  forgery  may  not  be 
allowed  to  be  made  through  mere  wanton- 
ness, much  less  in  the  express  view  of  giving 
birth  to  those  collateral  inconveniences ; and 
that,  accordingly,  in  the  case  of  mala  fides  or 
temerity,  the  burden  of  the  inconvenience 
may  rest  ultimately,  on  the  head  of  the  party 
to  whose  misconduct  it  owed  its  birth. 

If  the  mode  of  authentication  which  is  not 
needful  but  in  case  of  contestation,  be  regu- 
larly employed  where  there  is  no  contesta- 
tion  where  no  doubt  of  the  authenticity  of 

the  document  is  really  entertained;  and  if, 
between  the  modes  of  authentication  neces- 
sary in  the  two  cases,  there  be  upon  an  ave- 
rage any  considerable  difference  in  respect  of 
vexation,  expense,  or  delay;  the  aggregate 
mischief  unnecessarily  produced  in  those  three 
shapes  must  be  prodigious  indeed.  Among 
the  writings  of  all  sorts  which  come  to  be 
exhibited  in  a court  of  judicature  in  the  cha- 
racter of  evidence,  if  there  be  one  out  of  a 
thousand  in  respect  to  which  any  such  sus- 
picion is  really  entertained,  the  proportion 
would  prove  much  larger  than  I should  ex- 
pect to  find  it.  Upon  this  supposition,  in 
nine  hundred  and  ninety-nine  instances  out 
of  every  thousand,  this  mass  of  inconvenience 
will  be  created  without  necessity  or  use,  if, 
in  pursuit  of  a pliantastic  idea  of  regularity, 
the  employment  of  the  definitive  mode  of  au- 
thentication be  insisted  on,  to  the  exclusion 
of  the  provisional  mode ; the  most  convenient, 
i.  e.  least  vexatious,  expensive,  and  dilatory 
mode,  which  might  so  unexceptionably  have 
supplied  its  place.  This  oppressive  plan  of 
authentication  we  shall  find  established  in 
English  jurisprudence. 

In  the  adjustment  of  the  modes  of  authen- 
tication to  be  established  in  regard  to  written 
evidence,  the  leading  points  or  ends  require 
to  be  kept  in  view:  on  the  one  hand,  satis- 
faction in  respect  of  trustworthiness;  on  the 
ether  hand,  avoidance  of  delay,  vexation,  and 
expense — the  three  inseparable  modifications 
of  collateral  inconvenience. 

Of  these  two  ends,  this  first-mentioned 
beingthe  main  and  principal  end,  basin  gene- 
ral been  pursued  with  a degree  of  preference, 
which  would  have  been  very  proper,  but  that 
the  sacrifices  that  have  been  made  to  it,  at 
the  expense  of  the  triple  collateral  end,  have 
been  inordinate,  and  much  beyond  anything 
which  good  economy  in  this  respect  would  be 
found  to  authorize. 

The  supposition  upon  which  judges  and 
legislators  have  proceeded,  in  the  fixation  of 
the  modes  of  authentication  which  they  have 
prescribed,  has  been  that  of  a universal  and 
constant  disposition  on  the  part  of  all  suitors 
to  commit  forgery : or,  if  that  supposition  has 
not  in  every  instance  been  actually  enter- 
tained, it  is  the  only  one  on  which  the  modes 

prescribed  are  capable  of  being  justified the 

only  one  by  which  the  price  paid,  in  the  shape 
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of  delay,  vexation,  and  expense,  for  the  sup- 
posed advantage  in  the  shape  of  satisfaction 
in  respect  of  trustworthiness,  would  not  be 
recognised  to  be  excessive  and  oppressive.  If 
among  a thousand  cases  in  which  the  legal 
effect  of  a piece  of  written  evidence  is  in  dis- 
pute, there  be  not  so  much  as  one  in  which 
the  authenticity  of  it  is  a matter  of  real  doubt 
on  the  part  of  the  suitor  against  whom  it  is 
produced, — it  is  only  in  the  one  case  where 
it  is  matter  of  real  doubt,  that  the  price  paid 
for  authentication  in  the  shape  of  delay, 
vexation,  and  expense,  or  all  together,  need 
be  so  considerable  as  to  be  worth  counting. 
Under  the  existing  system,  there  is  scarce 
a cause  in  which  it  is  not  considerable,  and 
in  many  a cause  it  would  be  found  to  be  se- 
riously oppressive. 

Thus  it  happens,  that  for  one  grain  of  mis- 
chief produced,  or  that  would  or  could  be 
produced,  by  fraud  in  the  shape  of  forgery,  a 
thousand,  ten  thousand,  are  produced  by  fraud 
in  the  shape  of  chicane : of  chicane,  produced 
partly  by  the  enmity  of  suitors,  partly  by  the 
rapacity  of  their  agents,  abetted  by  that  of 
the  subordinate  officers  of  justice:  both  pas- 
sions protected  and  encouraged  and  engen- 
dered by  prejudice  and  indifference  on  the 
part  of  judges  and  legislators.  Familiarized 
with  the  spectacle  of  continual  misery,  ge- 
nerated according  to  rule  and  custom,  and 
therefore  on  their  parts  without  blame, — the 
reduction  of  the  mischief  to  its  minimum,  the 
reduction  of  it  so  much  as  within  any  narrower 
bounds,  never  presents  itself  to  them  as  worth 
regarding.  Like  so  many  other  processes 
which  go  on  as  it  were  of  themselves,  accord- 
ing to  pre-established  and  never-considered 
rules,  the  authentication  of  evidence  is  con- 
sidered as  a sort  of  mechanical  operation,  the 
pathological  effects  of  which  have  no  claim 
upon  them  for  so  much  as  a thought.  Whence 
all  this  composure?  For  the  observance  of 
the  established  rules,  the  man  in  office  is  re- 
sponsible: for  the  propriety  of  these  rules  — 
for  their  subservience  to  the  ends  of  justice, 
he  is  not  responsible. 

To  attempt  in  this  place  to  combat  the 
triple-headed  monster  by  any  proposed  regu- 
lations of  detail,  would  be  to  touch  upon  the 
topic  of  procedure : a general  observation  or 
two  may  serve  to  indicate  the  course.  Au- 
thentication in  the  ultimate,  and  what  may 
be  styled  the  adverse,  mode,  ought,  instead  of 
being  the  routine  of  practice,  to  be  the  der- 
nier resort,  the  extraordinary  recourse.  The 
process  of  authentication  should  be  carried 
on,  not  at  the  time  of  trial,  but  between  party 
and  party,  at  a preliminary  meeting,  either  in 
the  presence  of  the  judge,  or  before  some  in- 
ferior minister  of  justice,  whose  time  can  best 
be  spared.* 

• In  the  following  Book,  the  necessity  of  such 
a preliminary  meeting,  for  innumerable  other 
purposes  as  well  as  this,  will  be  fully  shown. 
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The  party  who  has  a document  to  produce, 
produces  it  in  the  first  instance  to  the  adverse 
party,  who  either  admits  the  authenticity  of 
it,  or  declares  his  intention  to  contest  it.  If 
he  admits  it,  he  marks  it  as  admitted.  If  he 
chooses  to  contest  it,  he  has  a right  to  do  so, 
but  he  uses  it  at  his  peril  — at  the  peril  of 
simple  costs  in  case  of  simple  temerity,  at  the 
peril  of  extra  costs  in  case  of  mala  fides.  The 
end  in  view  is,  in  every  instance,  to  save  the 
suitors  from  the  delay,  vexation,  and  expense, 
of  adverse  authentication,  in  so  far  as  these 
several  inconveniences  are  avoidable.  The 
means  to  be  employed  in  the  prosecution  of 
that  end,  is  the  taking  such  arrangements  as 
shall  make  it  the  indisputable  interest  of  every 
individual  concerned,  each  in  their  several 
stations  (parties,  agents  of  parties,  officers  of 
justice  of  all  classes,)  to  abstain  from  giving 
birth  to  these  several  inconveniences,  any 
further  than  as  they  are  necessary. 

The  virtual  penalty  inflicted  on  this  oc- 
casion by  imposition  of  costs  with  the  above 
views,  should  not  depend  on  the  ultimate 
decision  of  the  cause,  but  should  be  inflicted 
pro  unaquaque  vice,  for  each  act  of  authenti- 
cation unnecessarily  performed.  Otherwise, 
to  the  enmity  of  a suitor  who  was  persuaded 
of  his  having  the  law  on  his  side,  the  pro- 
posed remedy  would  apply  no  check.  The 
principle  would  remain  unapplied,  unless,  to 
each  particular  act  of  vexation,  its  own  par- 
ticular penalty  stood  opposed. 

On  the  subject  of  the  supposed  proportion 
between  the  number  of  the  cases  in  which  sus- 
picion of  spuriousness  has  not  existence,  and 
that  of  those  in  which  it  has  existence,  one 
observation  there  is,  which,  to  every  person  to 
whom  the  practice  of  technical  procedure  is 
familiar,  will  be  almost  sure  to  present  itself. 

“ Number  of  cases,”  says  the  objector,  “in 
which  no  suspicion  of  spuriousness  is  enter- 
tained, nine  hundred  and  ninety-nine;  be  it 
so:  number  of  cases  in  which  suspicion  of 
that  sort  is  really  entertained,  one,  and  no 
more;  be  this  likewise,  for  argument’s  sake 
at  least,  admitted.  But,  in  addition  to  the 
one  case  in  which  any  such  suspicion  is  really 
entertained,  what  is  there  to  prevent  the 
bringing  forward  a pretence  of  suspicion,  in 
an  indefinite  multitude  of  other  instances? 
and  in  particular  (for  example)  in  every  in- 
stance in  which  the  party  who  is  in  the  wrong 
(suppose  the  defendant)  has  more  to  gain  than 
*o  lose  by  the  delay,  or,  on  either  side  of  the 
cause,  entertains  a hope  of  forcing  his  injured 
adversary  out  of  the  field  of  litigation  by  the 
pressure  of  the  expense.” 

The  answer  is:  The  state  of  things  on 
which  the  above  question  grounds  itself,  is 
the  existing  state  of  things  under  the  reign  of 
technical  procedure.  But,  in  respect  of  the 
matter  in  question,  the  state  of  things  here 
supposed  is  exactly  opposite. 


It  being  the  policy  of  the  existing  state  of 
things  (for  the  sake  of  giving  every  practi- 
cable increase  to  the  number  of  causes,  and 
to  the  profit  extractible  from  each)  to  give 
every  possible  increase  to  the  number  of  mold 
fide  defences  and  demands,  as  well  as  to  the 
number  of  the  operations  performed,  and  to 
the  number  and  length  of  the  instruments 
exhibited,  on  the  occasion  of  each  such  suit, 
bond  and  maid  fide  such  taken  together  — 
and,  to  that  end,  to  afford  to  wilful  falsehood 
and  insincerity,  in  every  imaginable  shape, 
every  practicable  facility  and  encouragement, 
— falsehood  and  insincerity  in  the  parties  li- 
tigant have  accordingly  been  exempted,  with 
little  exception,  from  the  check  of  counter- 
interrogation in  every  shape,  and  without  any 
exception,  from  the  check  of  counter-interro- 
gation in  the  viva  voce  shape. 

But,  in  the  state  of  things  here  in  question, 
whatsoever,  on  this  or  on  any  other  subject, 
were  said  by  a party  on  either  side  of  the  suit 
or  cause,  would  be  said  under  the  influence 
of  whatsoever  securities  for  correctness  and 
completeness  are  or  would  be  applied  to  the 
case  of  an  extraneous  witness:  under  the  in- 
fluence of  vivd  voce  counter-interrogation  at 
any  rate  : under  the  check  of  an  oath,  if,  not- 
withstanding the  objections  brought  forward 
in  this  work  against  that  ceremony,  it  were 
thought  fit  to  be  retained  ; if  not,  under  the 
check  of  a solemn  and  deliberate  averment. 

A party  contestant  would  no  more  have  it 
in  his  power  to  reap  any  advantage  from  a 
naked  averment,  declarative  of  a belief  on 
his  part  in  disaffirmance  of  its  genuineness, 
or  of  a suspicion  of  its  spuriousness,  than  the 
party  exhibitant  could  do,  from  a naked  aver- 
ment, declarative  of  a belief  on  his  part  in 
affirmance  of  its  genuineness.  Each  would 
alike  be  liable  to  be  called  upon  (and  under 
the  same  securities  for  sincerity  as  in  the  case 
of  any  extraneous  witness)  to  state,  in  the 
most  explicit  manner,  the  grounds  of  the  per- 
suasion professed  by  him  to  be  entertained. 

To  rash,  as  well  as  to  maid  fide  contesta- 
tion, various  are  the  other  cheeks  that  might 
be,  and,  if  the  ends  of  justice  were  the  ob- 
jects, naturally  would  be,  applied.  If,  for 
example,  by  the  production  of  a source  of 
evidence,  the  needfulness  of  which  (after  the 
mutual  explanations  in  question)  appeared 
more  or  less  doubtful  to  the  judge,  delay  and 
expense  to  a certain  amount  would  manifestly 
be  necessitated,  — not  only  would  eventual 
compensation  for  the  damage  by  such  delay 
be  secured,  as  well  as  the  expense  attendant 
on  the  production  of  the  evidence  in  question 
cast  of  course  upon  the  party  by  whom  the 
production  of  it  was  thus  insisted  on  ; — hut 
if,  by  the  exhibition  of  this  evidence,  a de- 
mand for  counter-evidence  to  be  exhibited  by 
the  adverse  party  were  produced,  the  expense 
of  such  counter-evidence  might  provisionally 
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be  charged,  in  the  first  instance,  upon  the 
party  thus  insisting : rather  than  that  by  such 
means  it  should  be  in  his  power  to  oppress 
his  adversary,  by  exhausting  his  means ^ of 
maintaining  his  post  in  the  field  of  litigation 

his  means  of  pursuing,  in  the  character  of 

plaintiff,  his  own  claim,  or  repelling,  in  the 
character  of  defendant,  that  of  the  party  on 
the  other  side. 

In  some  cases,  for  the  purpose  of  provi- 
sional authentication,  instead  of  the  executed, 
or  rather  say  recognised,  instrument,  a tran- 
script, or  an  archetypal  draught*  may  be  em- 
ployed. 

Several  cases  may  be  mentioned,  in  which, 
supposing  less  delay,  vexation,  and  expense, 
to  be  necessary  to  the  adequate  authentica- 
tion of  this  succedaneous  script,  than  to  that 
of  the  proper  instrument,  the  substitution 
may  be  employed  with  advantage. 

Note  that,  for  the  purpose  of  discussion, 
on  the  ground  of  the  contents,  subject  to 
eventual  correction,  the  succedaneous  script 
may  serve  exactly  as  well  as  the  proper  in-  ; 
strument. 

If,  in  so  far  as,  under  the  contract  in  ques- 
tion, the  dispute  turns  upon  the  point  of  law, 
the  question  of  law  is  decided  against  the  ex- 
hibitant  (plaintiff  or  defendant,)  — the  delay, 
vexation,  and  expense,  of  which  the  exhibi- 
tion of  the  proper  instrument  would  be  pro- 
ductive, may,  if  worth  saving,  be  thus  saved. 

Supposing  that  there  is  no  question  of  law, 
or,  if  there  be,  that  the  question  is  decided 
in  favour  of  the  exhibitant : in  either  case, 
allowance  of  his  claim  follows  of  course,  upon 
the  supposition  of  the  conformity  of  the  suc- 
cedaneous script  thus  exhibited  to  the  proper 
instrument,  of  which  the  genuineness  as  well 
as  the  e.xistence  is  thus,  provisionally  at  least, 
supposed.  Supposing  the  exhibitant  to  be 
the  plaintiff : in  this  case,  upon  the  authority 
of  this  succedaneous  script,  even  possession 
might  be  delivered  to  him,  if  adequate  secu- 
rity be  given  by  him  for  eventual  restitution 
ad  integrum ; i.  e.  for  putting  the  adversary 
ill  a plight  in  every  respect  as  good  as  if  the 
possession  had  not  been  changed. -f* 

* Archetypal, — i.  e.  the  corrected  and  settled 
draught  from  which  the  instrument  itself  was 
transcribed,  and  which  served  as  an  archetype, 
or  original  to  it.  The  appellation  rough  draught 
woulo  not  have  served;  since  nothing  hinders 
but  that  this  original,  to  which  no  signatures 
have  been  attached,  may  have  been  no  less  fair 
than  the  instrument  which  (being  transcribed 
froin  it)  became  the  subject  of  the  act  of  recog- 
nition, and  in  consequence  received  the  signa- 
tures. 

-f-  In  actual  practice  (Peake,  p.  64,)  where  the 
supposed  authentic  instrument  has,  according  to 
the  evidence  (but  quaere,  what  and  whose  evi- 
dence?) been  lost  (but  cjuaere,  whether  known 
to  have  perished — or,  alter  search,  simply  not 
found? ) a statement  made  of  the  supposed  con- 
tents, from  mere  memory,  has  been  received  in- 
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Of  the  actual  execution,  and  thence  of  the 
genuineness,  of  the  proper  instrument  (so 
likewise  of  the  correctness  and  completeness 
of  the  succedaneous  script ;)  even  in  case  of 
contestation  or  doubt, — for  saving  of  delay, 
vexation,  and  expense,  evidence  less  con- 
clusively probative  than  for  the  purpose  of  a 
definitive  decision  might  be  necessary,  might, 
for  the  purpose  of  a provisional  decision,  be 
received  on  either  side. 

Even  if  contested,  a script  which  is  au- 
thenticated ah  intrd  (i.  e.  which,  on  the  face 
of  it,  presents  the  signature  of  the  apparent 
author,  affixed  to  it  for  the  evident  purpose 
of  authentication)  need  not  be  authenticated 
ab  extrd  in  the  first  instance.  Why  ? Because, 
unless  it  be  supposed  to  be  tainted  with  for- 
gery, its  authenticity  cannot  appear  dubious. 
But  delinquency  ought  not  in  any  case  to  be 
presumed  without  special  ground ; much  less 
delinquency  of  so  high  a cast. 

Inability  to  effect  the  authentication  of  a 
script  on  or  before  a certain  day,  need  not  — 
ought  not,  to  be  rendered  so  much  as  a cause 
of  delay,  much  less  of  ultimate  miscarriage. 
The  decision — a decision  in  all  other  respects 
ultimate — might  be  made  provisional,  depen- 
dent upon  the  subsequent  authentication  of  the 
instrument  on  or  before  a day  to  be  named: 
nor  need  even  that  nomination  be  so  inexor- 
ably peremptory,  as  to  allow  accident,  much 
less  fraud,  to  triumph  over  justice. 

Note  that,  in  all  these  cases,  the  advantage 


stead  of  it.“  To  how  prodigious  an  amount,  in 
this  real  case,  is  the  danger  of  abuse  and  mis- 
chievous misdecision  greater  than  in  the  above 
supposed  and  proposed  case ! Supposing  the  fact 
of  such  depention  out  of  doubt:  on  this  suppo- 
sition, all  check  to  intentional  and  mendacious 
misrepresentation  of  the  supposed  contents  of  the 
instrument,  has  perished  along  with  it:  and  as  to 
unintentional  misrepresentation,  who  does  not 
see  how  slight  the  security  against  it  is  in  this 
real  case — now  strong,  and  all  but  complete,  in 
the  supposed  case  ? Unless  the  witness  or  wit- 
nesses by  whom  (in  speaking  of  the  succedaneous 
script  as  genuine)  the  proper  instrument  is  spo- 
ken of  not  only  as  being  genuine  but  as  being  in 
existence,  say  thereby  what  is  not  true,  — there 
the  scripts  remain,  both  of  them,  capable  of  be- 
ing confronted  at  any  time,  until  one  of  them  is 
lost  or  destroyed.  


“ In  the  fifth  edition  of  Peake’s  Compendium, 
p.  96,  the  passage  relating  to  the  subject  runs 
thus. — Ed, 

“ But  of  private  deeds,  or  other  instruments, 
the  production  of  the  original,  if  in  existence, 
and  in  the  power  of  the  party  using  it,  is  always 
required:  till  which  done,  no  evidence  what- 
ever of  the  contents  can  be  received ; but  where 
the  original  has  been  destroyed  or  lost  by  acci- 
dent,— as  where  an  original  award  was  lost  in  a 
mail  which  was  robbed ; or,  being  in  the  hai^s 
of  the  adverse  party,  notice  has  been  given  him 
to  produce  it, — then  an  examined  copy,  or  even 
parol  evidence  of  the  contents,  being  the  best 
evidence  in  the  jwwer  of  the  party,  is  received.” 
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and  propriety  of  giving  admission  (provisional 
admission  and  effect)  to  such  succedaneous 
evidence,  depends  upon  the  relative  quantity 
of  the  inconvenience  saved  by  it,  in  the  shape 
of  delay,  vexation,  and  expense.  But  let  it 
not  be  forgotten  that  to  this  quantity  there 
are  no  limits,  other  than  those  of  the  earth’s 
circumference.* 

Note,  moreover,  that,  so  far  as  concerns 
written  evidence  (including  the  fact  of  its 
genuineness,  and  the  nature  of  its  contents,) 
the  savings  capable  of  being  made  in  case  of 
contestation,  would,  the  whole  mass  of  them 
put  together,  be  inconsiderable,  in  comparison 
with  that  which,  in  the  case  of  the  supposed 
proper  script,  upon  a call  made  by  the  party 
exhibitanf,  would  have  place,  by  reason  of 
admission  without  contestation,  as  above. 

To  these  savings  in  the  shape  of  delay, 
vexation,  and  expense,  may  be  added  a saying 
that,  in  the  account  of  an  honest  man,  will 
not  be  regarded  as  fit  to  be  neglected  — a 
saving  in  the  article  of  improbity;  improbity 
on  the  part  of  the  parties  and  their  profes- 
sional advisers,  improbity  on  the  part  of  the 
judges,  improbity  on  the  part  of  the  custos 


* About  forty  years  ago,  in  a statute  relative 
to  East  India  affairs  (26  tJeo.  III.  c.  57,  sect.  38, 
Peake,  66,)  provision  was  made,  that, — in  the 
case  of  written  evidence  of  a certain  descrip- 
tion, written  and  attested  in  the  East  Indies, — 
for  the  authentication  of  any  such  article  of  evi- 
dence in  Great  Britain,  proof  of  the  handwriting 
of  the  persons  whose  signature  appeared  on  the 
face  of  the  instrument,  should  suffice : and  this 
too  for  definitive  authentication,  and  without  a 
thought  of  any  need  of  eventual  confirmation  b^ 
ulterior  and  better  evidence : and  so,  vice  versct, 
in  the  case  where  an  instrument  executed  in 
Great  Britain  requires  to  be  authenticated  in  the 
East  Indies.® 

To  this  same  purpose,  a discovery  that  perhaps 
will  one  of  these  days  be  made,  is,  that,  besides 
the  East  Indies,  the  surface  of  the  earth  includes 
other  countries,  more  or  less  distant  from  Great 
Britain ; and,  in  the  course  of  a century  or  so, 
at  the  present  rate  of  the  progress  of  legislation, 
the  benefit  of  this  provision  may  be  expected  to 
be  extended  to  several  of  those  other  countries. 
But  for  each  such  country  a separate  act  wU]  be 
required;  and,  to  warrant  the  motion  for  leave  to 
bring  in  the  bill,  proof  will  be  required  (oral  least 


® This  is  referred  to  by  100  Peake,  5th  edit, 
and  in  p.  60  allusion  is  made  to  the  13  Geo.  III. 
c.  63,  sect  40,  which  was  passed  to  enable  the 
Court  of  King’s  Bench,  in  aU  cases  of  indict- 
ment or  information  for  misdemeanour  or  of- 
fences committed  in  India,  to  award  writs  of 
mandamus  requiring  certain  judges  in  India  to 
hold  a court  for  the  examination  of  witnesses, 

and  to  transmit  the  depositions  to  England 

These  depositions  are  declared  to  be  as  good  and 
competent  evidence,  as  if  the  witnesses  had  been 
present,  and  sworn  and  examined  viva  voce.  The 
44th  section  makes  a similar  provision  in  civil 
actions  or  suits,  in  ai\y  court  of  law  or  equity, 
’’or  which  cause  arises  in  India. — Ed. 


morum,  improbity  on  the  part  of  the  keeper 
of  the  royal  conscience. 

In  the  ordinary  intercourse  of  life,  a man 
to  whom  it  has  happened  to  deny  his  own 
handwriting,  is  pointed  at  as  a man  of  lost 
character ; and  to  such  a degree  lo.st,  that, 
to  a person  to  whom  the  like  loss  is  not  a 
matter  of  indifference,  it  may  be  scarce  safe 
to  associate  with  him. 

On  what  ground  is  it  that,  for  such  a mode 
of  conduct,  a man  is  thus  consigned  to  in- 
famy? On  this,  or  on  none,  viz.  that  in  this 
way  he  was  knowingly  and  wilfully  guilty  of 
falsehood  — wilful  and  deliberate  falsehood 
for  the  purpose  of  injustice. 

The  man  by  whom  his  adversary  in  litiga- 
tion is  loaded  with  the  delay,  vexation,  and 
expense  of  proving  (as  well  as  exposed  to  the 
peril  of  not  being  able  after  all,  in  the  teeth 
of  so  many  opposing  quirks,  to  prove  at  any 
expense)  the  genuineness  of  a document,  of 
which  there  exists  no  real  doubt; — literally 
speaking,  and  to  outside  appearance,  this  man 
does  not  commit  j;he  falsehood  that  would 
have  been  committed  had  the  question,  “ Is 
the  genuineness  of  this  document  matter  of 


an  assurance  given  by  a certain  number  of  per- 
sons) that  by  the  want  of  such  accommodation 
divers  persons  have  lost  their  property  and  been 
ruined ; and,  as  often  as  any  such  bill  is  brought 
in,  it  will  be  opposed  on  the  ground  of  innova- 
tion; and  the  proposer  will  be  held  up  to  view  in 
the  character  of  a Jacobinical  anarchist,  a Uto- 
pian spcculatist,  or  both  in  one. 

Voluminousness  in  tenor,  scantiness  in  pur- 
port: thus  it  is  that  these  vices,  both  of  them  to 
an  insurmountable  extent,  are  the  properties  of 
the  same  body  of  law.  In  this  same  state  of 
things,  on  the  part  of  men  in  power,  the  mo.st 
anxious  of  all  exertions  are  those  which  have  for 
their  object  the  preventing  the  application  of 
reason  to  the  field  of  law. 

The  trial  in  London;  abode  of  the  sole  sur- 
viving attesting  witness,  a place  in  Cumberland 
or  Cornwall;  correspondents  of  his  in  plenty  in 
London,  with  volumes  of  letters  received  from 
him;  his  handwriting  would  not  be  believed  to 
be  his,  without  his  being  dragged  from  Cumber- 
land or  Cornwall,  for  no  other  purpose  than  to 
say  that  it  is  his.  A consideration  which  (on  this 
as  on  every  other  occasion)  is,  by  the  licensed  op- 
pressors of  the  poor,  and  plunderers  of  rich  and 
poor,  trodden  under  foot,  is,  that,  to  a man  who 
has  not  money  enough  to  fetch  a witness  from 
Cumberland  or  Cornwall,  the  witness  might  as 
well  be  in  the  East  Indies. 

Of  the  sort  of  script  thus  allowed  to  be  in  this 
makeshift  mode  authenticated,  the  descri]Hi(  n 
is,  of  course,  inadequate  to  the  demand.  Instru- 
ments of  contract — instruments  of  the  nature  of 
those  which  are  in  use  to  be  furnished  with  at- 
testing witnesses^ — yes.  But  a script  at  large, 
and  (mr  example)  a commercial  letter  or  account- 
book,  is  this  capable  of  being  thus  authenticated  t 
Anstoer, — Yes  or  No : whichever  happens  to  be 
most  convenient  and  agreeable  to  the  judge.— 
Much  may  be  said  on  both  sides:  enough  for 
this  purpose  on  either  side. 


188 


RATIONALE  OP  JUDICIAL  EVIDENCE. 


doiiht  to  you?"  been  put  and  answered  in  the 
nflTirmative.  The  falsehood  is  not  committed : 
but  what  is  committed  is  an  injustice — an 
injustice  which,  in  point  of  mischievousness, 
is  exactly  upon  a level  with  such  falsehood  — 
the  injustice,  in  which  such  falsehood  would 
have  found  its  sole  object,  and  its  sole  ad- 
vantage. 

The  falsehood  has  not  been  committed: 
but  why  has  it  not?  Only  because  the  judges 
rin  whom  the  practice  in  this  behalf  has  found 
its  creators  and  preservers)  have  taken  such 
good  and  effectual  care  to  secure,  to  every 
dishonest  man  who  in  this  way  finds  his  ac- 
count in  making  himself  their  instrument, 
the  benefit  of  such  falsehood ; without  that 
risk,  which,  had  the  eventual  necessity  of  it 
been  left  subsisting,  would  have  constituted 
the  expense  of  it. 

In  so  far  as  concerns  justice  and  veracity, 
there  are  two  codes  g_f  morality  that  in  this 
country  have  currency  and  influence;  — viz. 
that  of  the  public  at  large,  and  that  of  West- 
minster Hall.  In  no  two  countries  can  the 
complexion  of  their  respective  legal  codes  be 
easily  more  opposite,  than  that  of  those  two 
moral  codes,  which  have  currency,  not  only 
in  the  same  country,  but  in  the  same  societies : 
and,  if  so  it  be,  that,  in  the  public  at  large, 
the  system  of  morals  that  has  place  in  prac- 
tice, is,  upon  the  whole,  honest  and  pure,  — it 
is  so,  not  in  proportion  as  the  morality  of 
Westminster  hall  (of  which  so  many  samples 
have  already  been,  and  so  many  more  will  be, 
exhibited)  is  revered  and  conformed  to,  but 
in  proportion  as  it  is  abhorred.  So  far  as 
concerns  love  of  truth  and  justice,  the  great- 
est but  at  the  same  time  the  most  hopeless 
improvement  would  be,  the  raising  of  the 
mind  of  a thorough-paced  English  lawyer,  on 
a bench  or  under  a bench,  to  a level  with 
that  of  an  average  man  taken  at  random, 
whose  mind  had  not,  for  professional  views 
and  purposes,  been  poisoned  with  the  study 
of  the  law:  as,  on  the  other  hand,  in  point 
of  sound  understanding  and  true  wisdom,  the 
raising  the  same  sort  of  mind  to  a level  with 
that  of  a man  of  competent  education,  of  the 
nature  of  that  to  which  the  term  liberal  is 
commonly  applied. 

Yes : it  is  from  novels  such  as  Maria  Edge- 
worth’s,  that  virtues  such  as  the  love  of  jus- 
tice and  veracity, — it  is  from  the  benches, 
the  bars,  the  offices,  the  desks  in  and  about 
Westminster  Hall,  that  the  hatred  of  these 
virtues,  and  the  love  of  the  opposite  vices, — 
is  imbibed.  But  that  which  to  Maria  Edge- 
worth  was  not  known,  or  by  Maria  Edge- 
worth  was  not  dared  to  be  revealed,  is  the 
genealogy  of  her  Lawyer  Case : that  that  very 
ingenious  and  industrious  gentleman  had  for 
his  elder  brother  the  Honourable  Charles 
Case,  barrister  at  law,  M.  P.  in  the  lower 
house ; and  both  of  them  for  their  father  the 


[Book  VII. 

Right  Honourable  the  Lord  Chief  Justice 
Case,  Christopher  Baron  Casington,  in  the 
upper : and  that  it  was  only  by  excecuting 
the  powers  given  or  preserved  to  him,  and 
earning  the  rewards  offered  and  so  well  se- 
cured to  him,  by  his  noble  and  learned  father, 
that  the  younger  son  became  what  he  was. 

How  long,  for  the  self-same  wickedness, 
shall  the  inferiors  in  power  and  opulence — the 
inferiors  who  are  but  instruments — be  exe- 
crated, and  the  superiors,  who  are  the  authors 
of  it,  adored  ? Attorneys,  solicitors,  — were 
they  the  makers  of  judge-made  law? — were 
they  the  makers  of  the  system  of  technical 
procedure  ? — were  they  the  makers  of  the  law 
of  evidence  ? 


CHAPTER  VI. 

ABERRATIONS  OF  ENGLISH  LAW  IN  REGARD 

TO  THE  AUTHENTICATION  OF  WRITTEN  EVI- 
DENCE. 

The  distinction  between  provisional  and  de- 
finitive authentication  is  unknown  to  English 
law.  In  all  cases  alike,  it  insists  upon  having 
the  authentication  performed  in  the  same 
mode ; without  allowing  of  any  exceptions 
on  the  score  of  vexation,  expense,  or  delay. 
It  presumes  all  mankind  to  be  forgers ; and, 
where  there  is  forgery,  affords  no  facilities 
for  the  detection  of  it.  It  guards  against  de- 
ception where  there  is  none  to  guard  against ; 
and  where  deception  is  at  work,  interdicting 
the  interrogation  of  the  suspected  person,  it 
interdicts  the  most  efficient  means  of  scru- 
tiny. 

Previous  meeting  between  the  parties,  fo~ 
the  purpose  of  ascertaining  whether  any  ana 
what  documents  presented  by  one  party  are 
contested  by  the  other,  there  is  none : dis- 
puted or  not,  the  authenticity  of  every  do- 
cument must  be  proved. 

True  it  is,  that,  for  saving  of  delay,  vexa- 
tion, and  expense,  sometimes  it  does  happen, 
that  on  one  or  both  sides  the  genuineness  of 
this  or  that  instrument  of  contract  or  other 
script  (or,  as  it  may  happen,  of  all  the  scripts 
meant  to  be  exhibited,)  is  admitted. 

But  it  is  only  in  so  far  as,  on  both  sides,  or 
(if  it  be  an  equity  suit  or  cause)  on  all  sides — 
and  that  to  an  indefinite  number,  all  persons 
concerned,  law  advisers  as  well  as  suitors,  are 
honest — and  not  only  negatively  honest,  but 
completely  and  actively  and  zealously  honest, 
— that  any  such  admission,  with  the  conse- 
quent savings,  can  have  place.  If,  by  any  such 
admission,  a law  adviser  were  to  prevent  his 
client  from  reaping  any  advantage  which  by 
the  refusal  of  it  might  be  obtainable  (whether 
for  want  of  the  adversary’s  being  able  to  pro- 
cure the  evidence,  or  by  thrusting  him  out  ol 
the  contest  by  the  intolerable  pressure  of  the 
expense,)  — his  conscience  would  hardly  ac- 
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quit  him  of  treachery,  in  betraying  his  client’s 
interest. 

“ Not  so,”  says  somebody:  “for,  by  the 
fear  of  eventual  costs  (i.  e.  of  the  eventual 
obligation  of  reimbursing  the  costs  on  the 
other  side,)  a dishonest,  no  less  than  an  ho- 
nest, man  may  be  restrained  from  giving  in- 
crease to  such  costs,  though  it  be  on  the  other 
side.” 

True,  if  every  man  were  his  own  lawyer : 
but,  under  the  reign  of  technical  procedure, 
no  man  ever  is,  or  with  any  the  smallest 
chance  of  success  can  be,  his  own  lawyer : 
and,  so  long  as  the  system  of  procedure  re- 
mains on  that  level  in  the  scale  of  unintelli- 
gibility, to  which  it  has  been  raised  by  the 
undiscontinued  exertions  of  so  many  ages,  the 
quantum  of  each  man’s  burthen  in  this  shape 
will  always  depend  upon  the  sort  of  man, 
whose  interest  it  is  that  it  be  as  heavy  as 
possible. 

In  this  state  of  things,  for  the  keeping 
down  of  superfluous  expense  on  the  part  of 
the  client,  ik)  degree  of  honesty  on  his  part 
would  suffice,  without  that  sort  and  degree 
of  honesty  on  the  part  of  his  law  adviser,  the 
existence  of  which  (unless  here  and  there,  by 
great  good  fortune)  under  such  encouragement 
as  is  given  to  him  to  be  dishonest,  it  would 
be  altogether  absurd  and  idle  to  expect. 

Without  the  preliminary  meeting  above 
spoken  of,  it  is  physically  impossible  that,  in 
relation  to  the  matter  in  question,  justice,  or 
anything  approaching  to  it,  should  be  done. 
Injustice,  in  the  shape  of  needless  delay, 
vexation,  and  expense,  if  not  in  the  shape  of 
actual  misdecision,  is  unavoidable. 

But  although,  without  the  aid  of  this  ar- 
rangement, it  is  impossible  that  wrong  should 
not  be  done,  yet  there  are  degrees  of  wrong ; 
and,  in  instances  to  a great  extent,  wrong, 
over  and  above  what  was  rendered  necessary 
by  the  absence  of  this  arrangement,  will  ac- 
tually be  seen  to  be  done. 

From  the  determination  taken  to  put  an 
exclusion  upon  that  which  is  not  only  the 
best  evidence,  but  the  least  burthensome  evi- 
dence, viz.  the  evidence  ofthe  parties,  follow — 

1 . (in  violation  of  the  dictates  correspondent 
to  the  direct  ends  of  justice)  two  opposite 
mischiefs ; not  only  groundless  exclusion,  but 
rash  and  insufficiently  guarded  admission ; and 

2.  (in  violation  of  the  dictates  correspondent 
to  the  collateral  ends  of  justice)  enhancement 
of  the  necessary  burthen  — an  enhancement, 
to  the  amount  of  which  there  are  no  assign- 
able bounds : nor  let  it  ever  be  out  of  mind, 
that — whenever  the  expense  which  presses 
upon  him  who  has  right  on  his  side,  swells 
beyond  endurance — misdecision,  to  the  de- 
struction of  his  right,  is  the  consequence ; 
and  the  evil  opposite  to  the  direct  ends,  is 
either  substituted  or  added  to  the  evil  oppo- 
site to  the  collateral  ends,  of  justice. 


I.  Exclusion  put  upon  the  testimony  of 
parties ; viz.  even  at  the  trial. 

II.  Exclusion  put  upon  the  testimony  of 
non-attesting  witnesses. 

III.  Admission  given  to  instruments  with- 
out authentication;  — t.  e.  admission  given, 
without  other  proof,  to  an  instrument  pur- 
porting upon  the  face  of  it  to  be  of  a certain 
age ; viz.  thirty  years  old  or  upwards. 

IV.  Inadequate  mode  of  bringing  to  view 
the  supposed  contents  of  a script  in  posses- 
sion of  the  adversary. 

For  exemplification  of  the  mischievousness, 
absurdity,  and  inconsistency  (not  to  say  im- 
probity,) by  which  the  practice  in  relation  to 
this  subject  is  characterized,  a brief  observa- 
tion or  two  under  the  above  several  heads 
may  suffice.  But  so  full  of  complication,  self- 
contradiction,  and  uncertainty,  is  this  same 
practice,  that  the  idea  given  of  the  chaos  by 
the  few  samples  of  it  thus  brought  to  view, 
is  little  less  inadequate  than  would  be  the 
idea  of  a house,  by  the  like  number  of  bricks 
picked  out  of  it. 

I.  Exclusion  put  upon  the  testimony  of 
parties ; viz.  at  the  trial  of  the  cause. 

In  regard  to  the  species  of  fact  here  in 
question,  as  in  regard  to  every  other,  the 
most  satisfactory,  and  on  every  account  be- 
yond comparison  the  most  eligible,  evidence 
(need  it  again  be  said  ?)  is  that  of  the  par- 
ties;— viz.  in  relation  to  each  fact,  that  one 
of  the  parties  against  whom  it  makes. 

By  the  exclusion  put  upon  the  preliminary 
meeting,  this  evidence  stands  excluded,  from 
the  commencement  of  the  cause.  And  when, 
at  the  end  of  half  a year,  or  a whole  year,  or 
some  number  of  years,  from  the  day  of  the 
commencement,  that  inquiry  which  ought  to 
have  begun,  and  in  most  instances  would  have 
been  concluded  on  that  same  day,  is,  under 
the  name  of  the  trial,  suffered  to  take  place, — - 
upon  this  same  best  evidence  is  an  exclusion 
again  put,  by  means  of  another  exclusionary 
rule. 

In  the  eye  of  common  sense,  this  is  the 
best  evidence  possible.  In  the  eye  of  the 
law,  it  is  no  evidence  at  all : therefore  not 
the  best  evidence.  For,  on  this  part  of  the 
field,  when  exclusion  is  the  object,  out  of 
the  word  best  is  formed  the  basis  of  the  pre- 
tence. 

Always  excepted  (I  mean  from  the  exclu- 
sionary rule)  the  case  where  an  extra  price, 
and  that  a most  enormous  one,  is  paid  for 
opening  the  door  to  that  which  otherwise 
would  be  the  excluded  evidence  ; viz.  at  the 
equity  shop  and  elsewhere.  By  the  imme- 
surable  and  profitable  addition  thus  made  to 
vexation  and  expense  together,  coupled  with 
the  comparative  badness  of  the  shape  in  which 
the  evidence  is  extracted,  the  objection  which 
would  otherwise  have  been  so  peremptory,  is 
now  removed. 
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Rather  than  give  admission  to  that  best 
and  most  satisfactory  of  all  evidence,  no  evi- 
dence so  loose  and  unsatisfactory  but  that 
admission  will  be  given  to  it : in  the  case  of 
an  instrument  of  contract,  for  example,  proof 
(/.  e.  what  is  called  proof— viz.  mere  circum- 
stantial  evidence)  of  the  genuineness  of  a 
couple  of  words  purporting  to  be  tbe  name 
of  an  attesting  witness.  Look  at  these  words, 
viz.  John  Smith.  Did  you  ever  know  any 
person  who  ever  bore  that  name?  Yes. — 
Did  you  ever  see  him  write,  or  receive  letters 
which  you  understood  to  have  been  written 
with  his  hand?  Yes — Judging  from  these 
opportunities,  do  you  believe  these  words  to 
have  been  written  by  him  ? Yes. 

True  it  is,  that,  when  no  better  is  to  be 
had,  the  exigence  of  tbe  case  necessitates  the 
reception  of  this  loose — this  circumstantial 
evidence.  But,  when  the  case  affords  not  only 
direct  evidence,  but  the  most  trustworthy 
of  all  direct  evidence,  — to  exclude  that  best 
evidence,  and  admit  this  loose  evidence  in- 
stead of  it  1 How  inexplicable  the  folly,  were 
it  not  for  the  sinister  interest  that  lurks  at 
the  bottom  of  it  1 

Wounded  by  the  rule  itself,  justice  is  again 
wounded  by  the  evasions  of  the  rule. 

1.  Three  obligors  jointly  bound  in  a bond. 
Proof  by  extraneous  witnesses  (it  must  be 
supposed)  being  somehow  or  other  unobtain- 
able, one  of  the  obligors  is  called  to  prove 
the  execution  of  it.  But,  for  this  purpose, 
he  must  have  been  left  out  of  the  action,  and 
the  recourse  against  him  lost.*  Just  as  it 
happens  in  penal  cases,  where  one  of  tw’O 
malefactors  is  let  off,  that  his  testimony  may 
be  employable  against  the  other. 

2.  If  a subscribing  witness  is  become  in- 
famous,— on  producing  his  conviction,  bis 
hand  may  he  proved  as  if  he  were  dead.  Here 
inferior  evidence  is  let  in,  to  the  exclusion  of 
the  best : circumstantial,  to  the  exclusion  of 
direct.  So  much  for  security  against  decep- 
tion. Moreover,  the  conviction  must  be  pro- 
duced : alumbering record luggedin,  ataheavy 
and  unnecessary  expense,  to  prove  a fact  in 
itself  notorious,  and  capable  of  being  suffi- 
ciently proved  by  less  expensive  means ; and 
which,  after  all,  cannot  be  sufficiently  proved 

• From  the  very  learned  notes  to  the  cause  of 
Cabell  u.  Vaughan,  1 Saund.  291,  it  appears 
that  all  joint  obligors  ought  to  be  made  defen- 
dants, and  that  the  plaintiff  may  be  compelled  to 
join  them  all,  if  advantage  be  taken  of  the  omis- 
sion in  due  time,  and  by  a proper  plea ; and  so, 
on  the_  other  hand,  ought  sul  obligees  to  join  in 
an  action.  If,  then,  all  the  obligors  are  joined  in 
the  action,  of  course  no  one  of  them  could  be 
called  as  a witness.  But  if  an  action  is  brought 
against  one  only  of  three  obligors,  and  advan- 
tage be  not  taken  in  due  time  of  the  omission  of 
the  others,  then  undoubtedly  one  of  the  omitting 

obligors  may  be  called  u a witness.  Str.  35 

Bd. 
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by  this  means.  John  Brown  was  convicted ; 
true:  but  how  does  the  dead  parchment  prove 
that  it  was  tbe  same  John  Brown  ?-f 

3.  So,  when  an  attesting  witness,  being 
the  only  surviving  witness,  had  become  inter- 
ested, without  any  prejudice  to  his  character, 
his  band  was  allowed  to  be  proved  by  some- 
body else,  on  the  presumption  that  he  himself 
would  have  denied  it.  J Pre-established  rules 
apart,  the  experiment  might  have  been  tried, 
at  least;  and  if  he  had  perjured  himself,  then 
might  it  have  been  time  enough  to  encounter 
the  perjury  hy  other  evidence. 

II.  Exclusion  put  upon  the  testimony  of 
non-attestors. 

Witnesses  to  the  number  of  half  a dozen  or 
half  a score,  all  of  them  unexceptionable,  are 
ready  to  be  produced  ; each  of  them  ready  to 
say,  “ I saw  the  several  parties  attaching  their 
respective  signatures  to  this  instrument,  say- 
ing (each  of  them,)  Ideliver  this  as  my  act  and 
deed.” 

Quibbleton,  counsel  for  the  defendant,  ad- 
dressing himself  to  the  first  of  these  wit- 
nesses : What  is  your  name  ? 

Answer.  John  Stiles. 

Quibbleton.  My  lord,  here  is  the  deed  : — 
two  (your  lordship  sees,)  and  but  two,  attest- 
ing witnesses  ; neither  of  them  is  named  John 
Stiles. 

Judge.  Set  aside  this  witness. 

Half  a dozen  or  half  a score,  all  of  undis- 
puted character,  all  ready  to  speak  to  this 
plain  fact,  and  not  one  of  them  permitted.  ^ 
Why  not  permitted  ? Answer : Because,  in 

+ In  such  a caye  as  this,  proof  of  the  identity 
of  the  individual  with  the  John  Brown  men- 
tioned in  the  record,  would  be  required. — Ed. 

:J:  In  Goss  V.  Tracy,  the  deposition  of  the 
plaintiff  being  offered  in  evidence,  was  objected 
to,  and  Tilley’s  case,  Salk.  286,  was  cited  in  sup- 
port of  the  objection.  In  that  case  an  unex- 
ceptionable witness  had  been  examined,  and  his 
deposition  duly  taken.  This  witness  afterwards 
became  interested  in  the  cause,  and  at  a subse- 
quent trial  at  bar,  his  deposition  was  offered  in 
evidence.  The  Court  sent  a judge  to  the  Court 
of  King’s  Bench  for  their  opinion  on  the  point, 
and  they  held,  that  the  deposition  could  not  be 
read,  for  that  the  witness  was  living,  and  could 
not  himself  have  been  a witness  at  that  time,  viva 
voce,  because  he  was  then  interested. --Ed. 

II  Probably  enough,  in  any  individual  case 
which  gave  birth  or  confirmation  to  this  doctrine, 
the  exclusion  was  not  actually  put  upon  any 
greater  number  than  one  witness.  But  in  the 
nature  of  the  case  there  is  not  anything  to  hin- 
der the  presence  of  any  such  percipient  but  non- 
attesting witnesses,  in  these  or  any  still  greater 
numbers : and  (let  the  number  in  attendance 
have  been  ever  so  great)  the  same  reason  that 
sufficed  for  the  exclusion  of  the  one  who  was  ^t 
tendered,  would  have  sufficed  for  the  exclusion 
of  all  the  others ; nor,  therefore,  were  it  ever  so 
great  or  ever  so  small,  would  the  number  ac- 
tually in  readiness  to  be  produced  have  impeared, 
unless  by  accident,  upon  the  face  of  the  report 
or  treatise. 
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the  first  place,  if  permitted  they  would  all 
perjure  themselves:  in  the  next  place,  having 
thus  perjured  themselves,  they  would  all  of 
them,  in  spite  of  counsel’s  cross-examination 
and  judge’s  direction,  obtain  credence.  Two 
persuasions  these,  neither  of  them  (it  is  true) 
avowed,  because,  when  absurdity  or  impro- 
bity enter  upon  the  stage,  they  do  not,  either  of 
them,  present  themselves  stark  naked.  But, 
to  give  to  the  exclusion  so  much  as  the  colour 
of  being  conducive  to  the  ends  of  justice, 
these  persuasions  must  both  of  them  be  en- 
tertained ; or,  at  any  rate,  of  the  matters  of 
fact  respectively  predicted  by  them,  the  cer- 
tainty, or  (to  speak  with  a degree  of  correct- 
ness new  as  yet  to  lawyers’  language)  the 
preponderant  probability,  must  be  assumed. 

But,  supposing  these  persuasions  enter- 
tmned,  on  what  ground  is  it  that  they  must 
have  been  entertained  ? On  this  ground,  and 
no  other,  viz.  that  the  names  of  these  persons 
are  not  to  be  found  upon  the  face  of  the  in- 
strument, in  the  character  of  attesting  wit- 
nesses. 

Exists  there,  then,  any  article  of  law,  by 
which  it  is  required  (on  pain  of  nullity,  or 
any  other  pain,)  that,  upon  the  face  of  every 
deed  of  the  sort  in  question  (wills  being  out 
of  the  question,)  there  shall  be  visible  the 
names  of  two  persons  in  the  character  of  at- 
testing witnesses  ? No : neither  of  any  article 
of  real  (t.  e.  legislative)  law,  nor  so  much  as 
any  rule  deduced  in  the  shape  of  judge-made 
law. 

On  what  ground,  then,  stands  the  rejec- 
Inon?  Answer:  On  this  ground,  viz.  that — 
when  the  name  of  a person,  purporting  to 
have  been  written  by  him  in  the  character  of 
an  attesting  witness,  is  visible  on  the  face 
of  the  instrument  — the  testimony  of  any 
number  of  persons  who  (if  they  are  to  be  be- 
lieved) actually  saw  what  it  is  there  declared 
that  this  man  saw,  is  not,  w'ith  relation  to  the 
fact  in  question,  the  best  evidence. 

Non-Lawyer.  What?  — The  evidence  be- 
ing good  enough  to  produce  a complete  (or 
at  least  preponderant)  persuasion,  in  this 
case, — by  the  mere  circumstance  of  its  not 
being  the  very  best  imaginable  (admitting,  for 
argument’s  sake,  that  it  is  not  the  very  best) 
— by  this  one  circumstance,  is  any  sufficient 
ground  afforded  for  shutting  out  this  evidence, 
when  there  is  no  other  ? and  when,  in  con- 
sequence, if  this  be  shut  out,  the  party  who 
has  right  on  his  side  must  lose  his  cause  ? 

Lawyer.  Oh  1 but  where,  there  being  upon 
the  face  of  the  deed  an  attesting  witness,  he 
is  not  produced,  but  instead  of  him  others  are 
produced  whose  names  are  not  upon  the  deed, 
here  is  an  omission : from  which  we  draw  a 
conclusion  ; and  the  conclusion  is,  that,  had 
the  attesting  witness  been  produced,  his  tes- 
timony would  have  been  against  the  genuine- 
ness of  the  deed. 


Non-Lawyer.  And  on  this  conclusion  it  is 
that  you  build  the  two  other  necessary  con- 
clusions, viz.  that  the  non-attesting  witnesses, 
being  all  of  them  so  many  intended  perjurors, 
would  all  of  them  have  affirmed  the  genuine- 
ness of  the  deed,  the  fact  being  otherwise, 
and,  thus  falsely  affirming  it,  would  have 
gained  credence  1 

With  submission,  suppositions  of  a con- 
trary tendency  might  be  raised  in  any  num- 
ber, — any  one  of  them  less  improbable  than 
the  above.  Take  half  a dozen,  or  so,  for 
examples : — 

1.  We  know  not  where  to  look  for  the  at- 
testing witness : we  know  not  who  he  was : 
we  know  not  whether  be  be  alive  or  dead. 

2.  We  know  indeed  who  he  is,  and  where 
he  is;  but  he  is  not  within  the  jurisdiction 
of  the  court. 

3.  He  is,  indeed,  within  the  jurisdiction 
of  the  court ; and  the  place  where  he  is,  is 
known  to  us  : but  that  place  is  far  distant ; 
and  we,  — w'ho,  at  our  peril,  on  pain  of  losing 
his  evidence,  and  along  with  it  (it  now  seems) 
our  cause,  were  bound  to  advance  to  him 
whatsoever  money,  in  case  of  dispute,  should 
be  deemed  sufficient  to  defray  the  necessary 
and  proper  expense  of  his  journey  to  and  fro, 
attendance',  and  demurrage,  whatsoever  that 
might  be  — could  not  either  find  of  our  own 
so  much  money,  or  borrow  it; — your  laws 
against  usury  forbidding  a man,  in  recompense 
for  any  risk,  or  for  the  relief  of  any  exigency, 
to  accept  of  any  extra  price. 

4.  Yes ; we  do  know  who  he  is : and  it  is 
because  he  was  so  well  known  to  us,  that  we 
took  care  not  to  call  him.  He  is  a dishonest 
man,  an  enemy  to  us,  and  in  league  with 
the  parties  on  the  other  side.  After  having 
promised  or  not  promised  to  come,  he  would, 
after  all,  come  or  not  come,  according  as,  in 
their  view  of  the  matter,  it  would  be  best  for 
them  that  he  should  or  should  not  come.  It 
he  did  come,  he  would  deny  his  own  hand- 
writing: J know  nothing  about  the  matter,  he 
would  say : it  was  not  by  me  that  this  name 
was  written. 

By  counter-evidence,  or  even  by  counter- 
interrogation, it  might  have  been  possible  for 
us,  notwithstanding,  to  extract  from  him  the 
truth  of  the  case ; and  the  more  .so,  because, 
in  the  presence  of  two  other  persons  (who 
are  not,  however,  either  of  them,  at  present 
within  our  reach,)  once  upon  a time  he  did 
declare  and  confess,  that  the  name  in  ques- 
tion was  really  written  by  his  hand.  But  both 
these  means  of  coming  at  the  truth  we  are 
debarred  from,  by  another  of  your  rules ; viz. 
the  rule,  by  virtue  of  which,  merely  because 
we  are  unfortunate  enough  to  stand  thus  in 
need  of  his  evidence, — of  this  enemy  of  ours, 
it  is  said  by  you  that  he  is  our  own  witness; 
and  that,  because  he  is  our  own  witness,  lie 
must  not  by  us  be  contradicted,  or  so  much 


192 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


as  questioned.  Whatsoever  may  tend  to  the 
bringing  him  to  view  in  this  his  true  charac- 
ter, whether  it  be  counter-interrogation  or 
counter-evidence,  we  are  thus  forced  by  you 
to  suppress. 

Independently  of  regulation  — positive  and 
effectually  notified  regulation  — it  is  difficult 
to  say  what  there  is  that  should  determine 
the  choice  of  the  party  in  favour  of  a supposed 
attesting,  to  the  exclusion  of  (or  even  in  pre- 
ference to)  a non-attesting,  but  by  him  equally 
known  to  have  been  a percipient,  witness. 
True  it  is,  that,  by  the  signature  of  the  at- 
testing witness,  proof  is  so  far  given,  that  in 
relatioti  to  the  transaction  in  question  he  was 
a percipient  witness.  Yes:  but  is  it  a proof 
that  no  other  person  was?  a proof,  too,  which, 
by  those  who  know  that  the  contrary  is  true, 
is  to  be  regarded  as  a convincing  one? 

The  attesting  witness  would  cost  (suppose) 
so  much  money  to  produce:  the  non-attest- 
ing witness  may  be  had  for  a few  shillings 
less.  This,  in  the  eye  of  a considerate,  and 
especially  in  the  eye  of  a poor  man,  honestly 
advised,  should  suffice  to  give  the  preference 
to  the  non-attesting  witness.  The  attesting 
witness  would,  after  all  expenses  paid  him, 
sufier  inconvenience  (suppose)  from  the  at- 
tendance : the  non-attesting  witness  would 
not  suffer  any  inconvenience.  This,  in  the 
eye  of  a humane  and  considerate  man,  should 
suffice  for  securing  the  like  preference. 

Oh ! but  we  have  a rule  about  the  best  evi- 
dence; viz.  that  in  no  case  shall  any  evidence 
be  received  but  the  very  best  which  the  nature 
of  the  case  admits  of. 

Preciously  instructive  rule  ! We  receive  no 
evidence  but  what  we  receive : for  anything 
more  precise,  or  intelligible,  or  wise,  or  ho- 
nest, than  this,  will  not  be  found  in  it. 

No  evidence  do  we  ever  receive,  other  than 
the  best  evidence.  And  what  is  the  best  evi- 
dence? Answer:  It  is,  on  each  occasion,  that 
which  we  receive  as  such. 

They  know  not,  themselves,  what  their 
own  rules  are.  Strange  indeed  it  would  be  if 
they  did:  for,  that  which  has  no  existence, 
how  is  it  to  be  known  to  anybody?  They 
know  not  themselves  what  their  own  rules 
are,  they  resolve  that  every  other  man  shall 
know  them : that  is,  without  the  possibility 
of  knowing  them,  shall,  as  often  as  occasion 
offers,  be  punished  for  not  knowing  them. 

Nemo  tenetur  ad  impossibilia,  says  another 
of  their  maxims.  But  in  any  one  of  their 
maxims,  so  sure  as  there  is  anvthinggood,  so 
sure  is  practice  opposite. 

Once  more : Partly  upon  the  source,  partly 
upon  the  shape,  depends  the  goodness  of  an 
article  of  evidence.  As  to  the  shape ; in  so 
far  as  depends  upon  themselves,  in  none  but 
the  very  worst  shape  (come  it  from  what 
source  it  will)  do  they  receive  any  evidence; 
and,  so  it  be  in  this  worst,  but  to  themselves 
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most  profitable,  shapej^  no  source  so  impure 
but  that  from  that  bad  source  they  arc  ever 
ready  to  receive  it.  Yet,  such  is  their  deli- 
cacy, that  (as  if  for  evidence,  as  for  meat, 
there  were  a market,  at  which,  with  money 
in  his  hand,  a man  may  pick  and  choose) 
none,  forsooth,  will  they  put  up  with,  but 
the  very  best  of  evidence. 

III.  Admission  given  to  instruments  with- 
out authentication. 

By  the  man  of  law,  whenever  you  see  a gnat 
strained  at,  on  a second  glance  make  sure  of 
seeing  a camel  taken  up  and  swallowed. 

Behold  an  instrument,  for  the  authentica- 
tion of  which,  to-day,  a whole  score  of  wit- 
nesses, who  (every  one  of  them,  if  they  are 
to  be  believed)  were  percipient  witnesses  of 
the  execution  of  it  (they  not  being  attesting 
witnesses,)  will  not  suffice  : it  is  accordingly 
dealt  with  as  if  it  were  forged.  Wait  till  to- 
morrow, this  spurious  deed  becomes  genuine; 
and  so  plainly  genuine,  that,  for  the  proof  of 
its  genuineness,  no  evidence  is  required. 

This  metamorphosis,  who  was  the  god  that 
operated  it?  Answer;  The  god  Time.  Yes- 
terday the  script  wanted  a day  of  being  thirty 
years  old ; to-day  the  thirty  years  are  ful- 
filled. ' 

This  admission  has  neither  quite  so  much 
absurdity  in  it,,  nor  quite  so  much  mischie- 
vousness, as  the  exclusions.  The  instrument, 
if  it  be  not  what  it  purports  to  be,  is  a for- 
gery. Forgery,  a flagitious  and  pernicious 
crime,  is  not  to  be  presumed.  Independently 
of  particular  argumentative  grounds,  the  odds 
against  the  fact,  as  testified  by  experience,  are 
prodigious : for  every  forged  instrument,  you 
have  genuine  ones  by  thousands. 

Not  but  that  to  this  crime  (by  the  exclu- 
sion put  upon  the  interrogated  testimony  ol 
the  party  by  whom  or  in  whose  behalf  the 
instrument  is  produced)  every  encouragement 
has  been  given,  which  it  has  been  in  the  power 
of  Judge  and  Co.  to  give  to  it.  Suppose  the 
party  to  have  forged  it ; he  puts  it  silently 
into  the  hands  of  his  lawyer,  and  it  is  the 
lawyer’s  business  to  fight  it  up.  At  the  law- 
yer’s elbow,  if  so  it  please  him,  sits  the  for- 
gerer.  There  he  may  sit  till  he  is  tired,  for 
he  is  in  no  danger;  the  law  has  taken  him 
under  her  care ; not  a single  question  can  be 
put  to  him. 

Convenient  as  this  law  is  to  every  criminal, 
to  an  honest  man  it  may  happen  but  too  fre- 
quently to  be  laid  by  it  under  an  embarrass- 
ment, out  of  which  it  seems  not  altogether 
easy  to  say  how  he  is  to  be  delivered. 

The  instrument  purporting,  upon  the  face 
of  it,  to  be  thirty  years  old,  or  more, — this 
antiquity,  coupled  with  possession  (i,  e.  with 
the  relation  borne  to  the  suit  or  cause,  or 
to  the  fact  in  question,  by  the  individual  ia 
whose  possession  it  has  been,)  is  accepted  as 
evidence  sufficient  for  the  authentication  of 
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it.  But  tte  individual  (suppose)  in  whose 
possession  it  is,  is  the  plaintilf^  and,  for  the 
whole  of  the  time  that  has  elapsed  since  the 
execution  of  it,  or  for  a part  more  or  less  con- 
siderable of  that  length  of  time,  he  has  kept 
It  locTced  up  in  his  strong  box : not  having 
in  all  that  time  shown  it  (because  in  all  that 
time  no  occasion  has  called  upon  him  to  show 
it)  to  any  person  who  is  without  interest  in 
the  suit  or  cause.  By  whose  testimony,  then, 
is  the  custody  of  it  to  be  proved?  By /us,  the 
plaintiff’s?  Oh  no:  that  would  be  contrary 
to  the  inviolable  rule.  But  if  not  by  his  tes- 
timony, it  cannot — by  the  very  supposition  it 
cannot,  be  proved  by  that  of  any  one  else. 

Yes,  if  he  had  had  information,  timely 
information,  of  the  existence  of  this  rule  of 
law ; for  in  that  case  he  might  have  got  this 
or  that  uninterested  person  to  look  at  it. 
But  if  any  such  information  had  reached  his 
mind,  the  care  and  pains  taken  by  Judge  and 
Co.  for  so  many  centuries  to  keep  it  out  of 
his  reach  would  have  been  frustrated.  By 
keeping  them  from  receiving  existence,  in  and 
from  any  determinate  form  of  words,  care  has 
been  taken,  very  effectual  care,  that  neither  by 
non-lawyers,  nor  by  lawyers  themselves,  shall 
any  of  these  portions  of  imaginary  law  be  laid 
hold  of  by  inspection.  By  their  uniform  repug- 
nance to  every  conclusion  that  would  be  drawn 
by  common  sense,  care  not  less  effectual  has 
been  taken  that  they  shall  never  have  been 
laid  hold  of  by  inference  or  conjecture. 

If,  in  this  case,  the  exemption  granted  from 
the  obligation  of  authenticating  the  document 
by  evidence  ab  extra  is  proper,  it  can  only  be 
because,  in  the  other  cases,  the  obligation  is 
itself  improper,  as  being  needless.  Forgery 
is  not  the  crime  of  any  particular  point  of 
time : whatever  be  the  probability  of  it  at 
this  present  day,  it  was  not  less  on  this  day 
thirty  years.  A deed  purporting  to  have  been 
fairly  executed  thirty  years  ago,  may  have 
been  forged  or  falsifted  at  the  time  of  the 
date,  or  at  any  rate  may  have  been  forged  or 
falsified  at  any  subsequent  point  of  time. 
Forged  writings,  of  an  apparent  date  two  hun- 
dred years  anterior  to  the  real  date,* — forged 
writings  ascribed  to  Shakespeare, have  been 
known  to  deceive  the  very  elect  among  Eng- 
lish lawyers.^ 

• In  the  case  of  the  claimant  of  the  Stirling 
peerage,  noticed  above  (p.  178,)  one  of  the  do- 
cuments found  to  be  forged,  bore  to  be  a charter 
by  Charles  1.,  of  the  year  1639 Ed. 

See  the  controversy  between  Air.  Malone 
and  Air.  Chalmers. 

J Another  remarkable  feature  of  this  fixation, 
is  its  being  made  without  authority.  Among 
the  radical  and  incurable  vices  of  jurisprudential 
(in  contradistinction  to  statute)  law,  is,  its  inca- 
pacity to  make  fixations;  to  fix  upon  this  or 
that  quantity,  in  any  shape,  for  any  purpose  ; to 
fix  uMn  this  or  that  quantity,  to  the  exclusion 
of  all  others.  Analogy  is  the  only  instrument 
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IV.  Shifts,  when  the  script  is  in  the  power 
of  the  adversary. 

The  hostility  of  the  technical  system  to 
the  ends  of  justice  — the  consciousness  of 
that  hostility,  on  the  part  of  those  who,  while 
they  are  acting  under  it,  are  profiting  by 
it  — the  violation  at  the  same  time  so  con- 
tinually offered  by  themselves  to  the  very 
principles  to  which  by  themselves  the  high- 
est importance  is  attached,  — all  this  may  be 
seen  exemplified  in  acase  which  shall  now  be 
brought  to  view. 

When  the  article  of  written  evidence, 
which  the  party  in  question  stands  in  need 
of,  happens  to  be  in  the  hands  of  a party  on 
the  other  side  ; when  an  instrument  which 
a plaintiff  (for  example)  stands  in  need  of, 
happens  to  he  in  the  possession  of  the  de- 
fendant ; the  sort  of  shift  that  has  been  made 
is  truly  curious. 

Under  a rational  system  of  procedure,  the 
course  is  plain  and  easy : the  evidence  acted 
upon  is  of  the  best  kind  imaginable.  Both 
parties  being  together  in  the  presence  of  the 
judge,  the  plaintiff  says  to  the  defendant, 
“ To  make  out  my  case,  I have  need  of  such 
or  such  an  instrument,”  describing  it:  “you 
have  it;  have  the  goodness  to  produce  it.” 
“ Yes,”  says  the  defendant  (unless  his  plan 
be  to  perjure  himself,)  “ and  here  it  is:”  or, 
“ 1 have  it  not  with  me  at  present;  but  on 
such  a day  and  hour  as  it  shall  please  the 
judge  to  appoint,  I will  bring  it  hither,  or 
send  it  to  you  at  your  house,  or  give  you  ac- 
cess to  it  in  mine.” 

Under  the  technical  system,  no  such  meet- 
ing being  to  be  had,  no  such  question  can  at 
any  such  meeting  be  put.  But,  at  the  trial 
(viz.  under  the  common-law,  alias  non-equity, 
system,  of  which  jury  trial  makes  a part,)  at 
the  trial,  that  is,  after  half  a year’s,  or  a year’s, 
or  more  than  a year’s,  factitious  delay,  with 
its  ve.xation  and  expense,  — then  it  is,  that, 
for  the  first  time,  a chance  for  procuring  the 
production  of  a necessary  instrument  may  be 
obtained. 

Though,  neither  for  any  such  purpose  nor 

which  jurisprudence  can  employ  to  weave  its 
cobwebs ; and,  on  the  ground  of  law,  it  is  sel- 
dom indeed  that  analogy  can  be  seen  to  point  to 
any  particular  quantity,  more  decidedly  than  to 
another.  A rule  of  this  sort  is  what,  in  Eng- 
lish statute  law,  is  called  a statute  of  limitations. 
If  in  any  one  instance  a statute  of  limitations 
can  legally  and  constitutionally  be  pass-ed,  in  the 
way  of  jurisprudential  law,  by  this  or  that  bench 
of  judges,  or  even  single  judge,  instead  of  Par- 
liament, so  may  it  in  every  other.  In  other 
cases,  the  usurpation  has  been  more  or  less  veiled ; 
here  it  is  stark  naked.  Accordingly,  it  has  never 
been  practised  but  in  the  dark.  The  personality 
of  the  author  of  the  rule,  and  even  of  the  deci- 
sion, has  been  carefully  concealed.  No  judge 
has  ever  avowed  the  making  of  iti  when  brought 
forward,  it  has  been  pretenaed  to  be  found  read/ 
made. 
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for  any  other  — neither  to  the  party  on  either 
side  nor  to  any  agent  of  his  — can  anything 
in  the  shape  of  a question  be  put  vivd  voce 
by  a party  or  agent  on  the  other  side,  — the 
question  (for  example,)  ike  instrument  (de- 
scribing it,)  have  you  it,  or  no?  — yet,  under 
the  name  of  a notice,  a sort  of  requisition  in 
writing  calling  upon  him  to  exhibit  it,  may 
be,  and  every  now  and  then  is,  delivered. 
Of  this  notice  to  exhibit  the  instrument, 
what  is  the  effect  ? That  the  defendant  is 
under  any  obligation  to  exhibit  it  ? No  such 
thing.  To  produce  any  such  effect  would 
require  nothing  less  than  a suit  in  equity ; 
whereupon  the  instrument  would  be  exhi- 
bited or  not : and  if  exhibited,  not  till  the 
end  of  the  greatest  number  of  years  to  which 
the  defendant  (having  an  adequate  interest) 
had  found  it  in  his  power  to  put  off  the  ex- 
hibition of  it.  To  have  enabled  the  party 
thus  far  to  obtain  justice  without  aid  from 
equity,  would  have  been  robbing  the  Lord 
Chancellor  and  the  Master  of  the  Rolls,  and 
the  swarm  of  subordinates  of  whose  fees  the 
patronage  part  of  their  emolument  is  com- 
posed. 

What,  then,  is  the  effect  ? Answer:  that, 
after  this  notice,  if  that  best  evidence  which 
is  asked  for  be  not  obtainable  — not  obtain- 
able, only  because  those  on  whom  it  depends 
do  not  choose  it  should  be  obtained,  — what 
is  deemed  the  next  best  evidence  that  hap- 
pens to  be  in  the  plaintiff’s  possession  is  ad- 
mitted : and  on  this  occasion  no  evidence  is 
too  loose  to  be  admitted. 

After  such  notice  given,  one  succedaneum 
that  has  been  admitted  is  a supposed  tran- 
script : “ an  examined  copy,"  are  the  words. 
Another  is,  ‘‘parol  evidence  of  the  contents."* 
In  the  midst  of  all  this  laxity,  observe  and 
admire  the  strictness : “ In  case  it  be  a copy 
that  is  offered,  it  must  first  be  proved,  that 
the  original,  of  which  it  purports  to  be  a 
copy,  was  a genuine  instrument.”  So  much 
the  more  business  for  the  benefit  of  the  man 
of  law : so  much  the  more  chance  of  failure, 
for  the  benefit  and  encouragement  of  the 
wrong-doer. 

But  suppose  no  such  copy  producible  ; — 
the  best  and  only  evidence  which  it  is  in  the 
plaintiff’s  power  to  produce,  being,  as  above, 

• Admission  having  thus  been  given,  not  only 
to  an  examined  copy,  but  even  to  parol  evidence 
of  the  supposed  contents,  would  it  be  given  to 
an  archetypal  draught  ? to  the  unrecognised  and 
unsign^  original,  from  which  the  recognised  and 
signed  instrument  itself,  was  itself  but  a trans- 
cript ? Having  to  pronounce  between  these  two 
species  of  makeshift  evidence,  while,  by  the 
power  and  for  the  benefit  of  the  lawyers,  the 
proper  and  more  satisfactory  species  of  evidence 
18  kept  out  of  the  way, — common  sense  would, 
without  hesitation,  answer  in  the  affirmative; 
common  laio,  therefore,  after  the  usual  hesitation, 
not  improbably  in  the  negative. 


“ parol  evidence  of  the  contents  5”  i,  e.  some 
account  given  of  the  supposed  contents  of 
the  supposed  instrument,  by  a person  into 
whose  hands,  by  some  accident  or  other,  the 
opportunity  of  bestowing  upon  it  a perusal 
more  or  less  adequate — of  throwing  over  it 
a glance  more  or  less  slight,  and  thus  giving 
an  account  of  it  more  or  less  correct  and  com- 
plete, — has  happened  to  find  its  way. 

This  casual  reporter,  — for  his  report  to  be 
received,  is  it  necessary  that  he  (or,  in  his 
stead,  the  party  by  whom  he  is  called  in) 
should  have  established  in  due  form  the  ge- 
nuineness of  the  instrument,  which,  for  ever 
so  short  a time,  chance  had  thus  thrown  into 
his  hands? 

In  this  one  point  may  be  seen  a mine,  a 
rich  mine,  of  future  causes. 

Behold  now  another  mine.  The  two  sorts 
of  makeshift  evidence,  thus  brought  to  view 
in  the  case  of  a deed,  — viz.  a supposed  tran- 
script (copy  examined  or  not  examined,)  and 
parol  evidence  of  supposed  contents, — shall 
they  apply,  and  under  any  and  what  modifi- 
cations, to  any  and  what  other  sorts  of  scripts? 

Delight  paints  itself  on  the  countenance 
of  law,  at  the  thoughts  of  such  a mine  of 
nonsuits,  and,  to  the  lawyer  at  any  rate,  if 
not  to  the  client  and  suitor,  of  agreeable  sur- 
prises. 

Good  all  this,  as  far  as  it  goes ; when  so  it 
is  that  a man’s  good  fortune  has  put  into  his 
hands  any  such  makeshift  evidence.  But  if 
not,  what  in  that  case  becomes  of  the  notice  ? 
In  that  case,  the  wrongdoer  triumphs : the 
party  who  is  in  the  right  loses  his  right, 
whatever  it  may  be  ; and  so  the  matter  ends. 

Did  but  the  judge  deign  to  admit  at  the 
outset  into  his  presence,  the  persons  whose 
properties  and  liberties  he  has  contrived  with 
so  little  trouble  to  dispose  of,  — whatsoever 
were  the  instrument  wanted,  if  it  were  not 
found  in  one  of  two  hands  in  which  it  was 
expected  to  be  found,  it  would  be  in  another: 
every  instrument  that  was  necessary  to  jus- 
tice would  be  ferreted  out : as  it  actually  is, 
in  the  case  where,  justice  being  necessary  to 
his  own  personal  protection  as  well  as  that 
of  the  public,  it  has  been  the  pleasure  of  the 
man  of  law  that  the  necessary  instruments 
should  be  made  forthcoming ; viz.  in  the  pre- 
paratory examinations  taken,  as  in  a case  of 
murder,  robbery,  or  other  felony,  by  a justice 
of  the  peace. 

No  loophole  (or  at  least  not  so  many  loop- 
holes) would  then  be  left  for  the  wrongdoer 
to  creep  out  of ; thus  foiling,  for  a time,  or 
for  ever,  the  party  whom  he  has  wronged. 

But,  under  the  technical  system,  this  busi- 
ness of  notices  affords  to  the  wrongdoer  an 
inexhaustible  fund  of  chances : f in  this  lot- 

+ Vide  infra.  Book  VIII.  Chap.  XIII.  Chi- 
caneries  about  Notice. 
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tery,  a nonsuit  (the  produce  of  which  is  an 
additional  suit)  constitutes  the  prize  in  which 
Judge  and  Co.,  with  their  protege  and  part- 
ner, the  wrongdoer,  are  sharers.* 

I proceed  to  speak  of  the  course  taken  by 
the  English  law  on  the  subject  of  authenti- 
cation, in  regard  to  any  sort  of  document 
coming  under  the  notion  of  official  evidence, — 

• In  one  sample  more,  read  at  once  the  nature 
of  judge-made  law  in  general,  and  therein  read 
the  technical  system  of  procedure,  and  therein, 
again,  the  law  of  evidence  in  particular. 

VV'hen  the  script  you  want  is  in  possession  of 
your  adversary,  you  have  seen  already  what  the 
succedaneum  is,  and  what  sort  of  chance  there 
is  of  its  being  obtainable. 

When  the  script  is  in  possession  of  a person 
capable  of  being  a witness  (a  non-litigant  wit- 
ness;) for  the  purpose  of  having  it  exhibited, 
you  serve  him  with  a writ  called  a subpoena 
duces  tecum,  by  which  he  is  ordered  to  attend 
and  bring  with  him  the  script.  If  he  obeys,  it 
is  well ; if  he  obeys,  that  is,  if  so  it  be  that  he 
not  only  attends,  but  brings  it.  But  what  if  he 
comes  without  it  ? To  this  hour,  it  is  not  set- 
tled what  is  to  be  done  with  him,  nor  how  the 
script  is  to  be  got  at  and  applied  in  the  character 
of  evidence.  At  any  rate,  to  the  party  who,  be- 
ing in  the  right,  has  need  of  the  evidence,  the 
cause  is  lost  for  that  time  : saved  to  him,  or  not 
saved,  the  liberty  of  trying  a new  one. 

Doubts  from  another  mine : — The  case  of  the 
proposed  witness  comes  within  some  one  or 
other  of  the  thousand  and  one  cases  of  exclu- 
sion. He  is  weak  in  mind,  interested,  a felon,  an 
excommunicated  person,  an  atheist,  and  so  forth. 
In  any  such  impure  hand,  may  or  may  not  the 
script  be  exhibited  (viz.  in  the  first  place,)  if, 
in  obedience  to  the  subpoena,  it  be  actually 
brought?  Exhibited?  Yes:  but  by  whom 
then  is  it  to  be  autheiUicated,  or  any  account 
given  of  it  ? In  the  next  place,  as  to  compul- 
sion, and  the  means  thereof;  suppose  (notwith- 
standing the  other  already-mentioned  mine  of 
doubts,)  suppose  it  settled,  that  the  hand,  if  pure 
and  orthodox,  would  have  been  compellable,  — 
shall  the  atheistical  hand,  for  example,  be  com- 

Sellable?  or  shall  an  atheist,  on  condition  of 
eclaring  himself  such,  or  a theist,  on  condition 
of  declaring  himself  an  atheist,  be  allowed  to 
keep  back  the  necessary  document,  and  thus  to 
gain  his  point,  giving  the  cause  thus  to  the 
wrongdoer,  whom  he  is  in  league  with  P 
All  this,  like  everything  else— all  this  ever 
hath  been,  is  now,  and  (so  long  as  judge-made 
law  reigneth)  ever  shall  be,  exactly  as  the  judge  j 
pleases. 
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whether  as  purporting  to  be  the  work  of  an 
official  hand,  or  to  bear  upon  the  face  of  it  a 
testimony  of  its  authenticity,  imprinted  upon 
it  by  an  official  signature.  Here,  under  both 
principles, — the  principles  here  advanced, 
and  those  acted  upon  (as  above)  by  the  ju- 
risprudential law  in  question,  — tenor  and 
custody  together  should  be  sufficient  proof. 
Upon  the  principles  here  advanced,  the  former 
alone  is  sufficient  proof : much  more  that  and 
the  presumption  ex  custodid  together,  when 
the  custody  is  that  of  a hand  so  completely 
exempt  from  suspicion  as  in  this  case.  But, 
upon  the  principles  of  English  law,  the  pre- 
sumption ex  tenore  alone  cannot  be  sufficient ; 
for  to  this  case  the  ground  of  antiquity  does 
not  extend ; and,  as  to  the  other  part  of  the 
proof,  it  consists  in  the  custody,  which  the 
law  does  not  require. 

According  to  Comyns,f  “ a deed  indorsed 
as  enrolled  shall  be  read  without  proof.”  Ac- 
cording to  his  continuator,  the  certificate  of 
the  auditor  of  the  dutchy  of  Lancaster  is  suf- 
ficient evidence  of  the  eni-olmentof  a dutchy 
lease.  According  to  the  same,  the  indorse- 
ment by  the  proper  officer  is  sufficient  evi- 
dence of  the  enrolment  of  a bargain  and  sale. 
If  (as  I should  suppose  to  be  the  case)  the 
instrument  in  question  was  in  these  several 
instances  admitted,  as  an  ancient  deed  would 
have  been,  to  prove  itself, — no  proof  of  the 
official  custody  in  which  it  had  been,  was  ex- 
hibited. But,  on  this  supposition,  to  call  the 
certificate  that  of  the  auditor,  calling  the  in- 
dorsement an  indorsement  by  the  proper  of- 
ficer, was  upetitio  principii,  an  assumption  of 
the  very  fact  that  required  to  be  proved.  In 
another  case  in  the  same  book,  where  the  cus- 
tody is  considered  as  part  of  the  case,  the  fact 
of  its  being  proved  is  mentioned  (430.) 

Doubts  upon  doubts  might  be  started  upon 
this  topic,  and  upon  the  several  decisions  that 
have  been  given  on  the  occasion  of  it.  In  the 
way  of  statute  law,  I could  undertake  to  clear 
up  all  these  doubts,  if  what  ought  to  be  ex- 
tirpated were  fit  to  be  amended.  In  the  way 
of  dissertation,  I could  undertake  for  nothing 
but  to  thicken  them. 

+ Com.  Dig.  by  Hammond.  Title,  Test- 
nioigne,  p.  42b. 
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ON  THE  CAUSE  OF  EXCLUSION  OF  EVIDENCE— THE 
TECHNICAL  SYSTEM  OF  PROCEDURE. 


CHAPTER  I. 

OBJECT  OF  THIS  INQUIRY ITS  CONNEXION 

WITH  THE  SUBJECT  OF  THE  PRESENT  WORK. 

The  mass  of  absurdity,  the  chaos,  which,  in 
the  delineation  of  existing  arrangements,  it 
will  be  necessary  to  hold  up  to  view,  must 
continue  to  be  (what  it  has  hitherto  been)  a 
blind  inexplorable  labyrinth,  until  a clue  be 
given  to  it : a perfect  riddle,  unless  a key  be 
added  to  it.  This  clue,  this  key,  will  consist 
in  an  indication  of  the  views  and  designs  of 
those  to  whose  lot  it  has  fallen,  — from  the 
time  when  the  very  foundation  of  the  edifice 
was  begun  upon,  to  the  present,  — to  be  oc- 
cupied in  the  erection  of  it : designs,  the  na- 
tural and  necessary  result  of  the  position  in 
Avhich  they  have  all  along  been  placed. 

In  a work  confined  to  the  subject  of  evi- 
dence, an  exposition,  bow  brief  soever,  of  the 
universally  and  necessarily  corrupt  state  of 
the  predominant  system  of  judicial  procedure 
in  every  country,  may  be  apt  to  appear  irre- 
levant: or  at  lea.st  of  too  mighty  and  dispro- 
portionate importance  to  be  introduced,  as  it 
were,  in  a parenthesis,  — as  subordinate,  not 
only  to  the  subject  of  evidence,  but  to  that 
comparatively  small  part  of  the  ground  occu- 
pied by  the  practice  of  exclusion. 

But  it  will  be  seen  that,  of  that  corrupt 
system,  the  doctrine  of  exclusion  constitutes 
a fundamental  part  — a feature  altogether 
characteristic  and  indispensable.  The  conse- 
quence is,  that,  unless  the  nature  and  origin 
of  that  system  were  brought  to  view,  the  pre- 
valence of  the  practice  could  not  be  accounted 
for;  nor,  therefore,  that  sort  of  satisfaction 
given,  which,  on  every  subject  which  admits 
of  it,  the  eye  of  the  reader  naturally  looks 
for,  and  seems  entitled  to  expect.  His  time 
will  not  be  the  worse  bestowed,  if,  in  addition 
to  this  comparatively  narrow  abuse,  the  source 
of  so  many  other  and  still  more  crying  grie- 
vances be  pointed  out:  still  less,  if  a glimpse 
should  happen  here  and  there  to  be  caught 
of  a feature  or  two  of  the  only  appropriate 
remedy. 

In  all  discburses,  authoritative  and  unau- 
thoritative  — at  least  in  all  discourses  of  a 
grave  cast — that  have  had  the  system  of  ju- 
dicial procedure  for  their  subject,  an  assump- 
tion, explicit  or  implicit,  seems  constantly  to 
have  been  made, — viz.  that  the  ends  towhich 


that  course  has,  with  more  or  less  felicity, 
been  directed,  have  been  those  to  which  of 
course  it  has  all  along  been  professed  to  be 
directed,  viz.  the  ends  of  justice. 

Consider  the  po.sition  of  the  voices  by  whom 
the  vocal  concert  on  this  stage  has  been  led, 
— nothing  can  be  more  natural  than  this  as- 
sumption, i.  e.  than  the  fact  of  its  having  been 
made.  Consider  it  on  the  ground  of  parallel 
experience,  consider  it  on  the  ground  of  the 
known  and  incontestable  principles  of  human 
nature, — nothing  can  be  more  inconsistent  or 
improbable  than  the  truth  of  it:  consider  it 
on  the  ground  of  direct  experience, — nothing 
can  be  more  false. 

False  in  every  country — in  every  country 
far  enough  advanced  in  the  career  of  civiliza- 
tion to  have  afforded  a settled  establishment 
in  this  quarter  of  the  field  of  government, — 
it  is  in  a more  pre-eminent  degree  false,  as 
applied  to  English  practice:  a proposition,  the 
truth  of  which,  howsoever  unwelcome,  will  be 
found  but  too  palpable,  as  we  advance. 

Into  no  man's  conception  does  it  ever  ap- 
pear to  enter,  that  the  securing  the  maximum 
of  happiness  to  the  good  people  of  England 
was  the  motive,  or  so  much  as  among  the 
motives,  which  brought  Duke  William  upon 
a visit  to  King  Harold; — that  it  was  a regard 
either  for  the  purity  of  the  Jewish  faith,  or 
the  symmetry  of  Jewish  mouths,  that  rendered 
one  of  his  royal  successors  so  alert  in  ren- 
dering the  functions  of  a dentist  to  one  of 
his  Hebrew  subjects;* — that  it  was  the  sym- 
pathetic apprehension  of  seeing  their  neigh- 
bours dissolved  in  luxury,  that  used  to  render 
Mahratta  princes  so  diligent  in  the  collection 
of  Chout. 

Notwithstanding  so  many  professions  as 
have  been  heard  (professions  which,  even  from 
the  impurest  lips,  will,  to  one  who  duly  con- 
siders the  character  of  the  nation  and  the  tem- 
per of  the  times,  sound  rather  as  exaggerated 
than  as  altogether  insincere;)  many  there  ap- 
pear to  be  who  regard  with  scorn  and  ridicule 
the  notion  that  the  augmentation  of  the  com- 
fort and  weU-being  of  the  Indian  natives  has 
had  any  share  in  so  many  exertions  as  have 


* In  allusion  to  King  John,  who,  according  to 
Mathew  Paris  (p.  192,)  demanded  10,000  marks 
of  a Jew,  and  directed  one  of  his  teeth  to  be 
drawn  daily,  till  he  should  comply,— JStt 


Ch.  ii.j  natural  and  technical  systems,  what. 


been  made  by  gov^rnors-general  in  Hindostan 
for  extending  to  those  defenceless  beings  the 
protection  of  English  laws. 

If,  in  the  very  highest  rank  in  society,  so- 
cial and  enlarged  affections  were  so  completely 
smothered  by  narrow  and  self-regarding  ones, 
j8  it  natural  that,  in.an  inferior  rank,  the  purer 
affections  should,  in  the  same  stage  of  society, 
have  reigned  paramount  or  alone? 

Whatever  on  this  subject  can,  on  the  pre- 
sent occasion,  be  brought  to  view,  must  un- 
avoidably be  subjected  to  an  extreme  degree 
of  compression.  To  a future  occasion  the 
task  of  development  must,  in  a great  measure, 
be  deferred. 

Hence  it  is,  that  what  is  here  delivered 
must  be  delivered  in  the  form  of  thoughts  or 
aphorisms,  bearing  the  similitude  of  crude  as- 
sertion: for  proof  and  illustration  (for  by  each 
example  both  purposes  will  be  served)  they 
must  wait  for  details,  of  which  a part  only 
(though  what  for  this  purpose,  perhaps,  will 
be  found  a sufficient  part)  can  find  a suitable 
place  in  the  present  work. 


CHAPTER  II. 

TECHNICAL  OR  FEE-GATHERING,  AND  NATU- 
RAL OR  DOMESTIC,  SYSTEMS  OF  PROCEDURE, 
WHAT? 

In  consequence  of  the  infirmities  attached  by 
nature  to  the  infancy  of  society,  the  forma- 
tion of  the  system  of  judicial  procedure  has 
nowhere  (except  here  and  there  by  bits  and 
patches)  been  the  work  of  the  legsilator;  it 
has  fallen  everywhere  to  the  share  of  the 
judge. 

In  consequence  of  the  same  infirmities,  the 
judge  received  everywhere  (or  found  means 
to  make  for  himself,)  in  the  shape  of  fees* 
extracted  from  the  suitors,  a retribution,  ne- 
cessary or  unnecessary,  for  his  trouble,  and 
the  use  of  his  power  — for  the  service  ren- 
dered or  supposed  to  be  rendered  to  them  by 
the  exercise  of  it. 

The  mode  in  which  the  will  of  a legislator 
(acting  as  such)  is  expressed,  is  by  rules ; 
mostly  general,  and  at  any  rate  laid  down 
beforehand:  the  sort  of  law  thus  produced  is 
called  statute  law.  Very  different  was  the 
mode  in  which  the  will  of  judges  was  ex- 
pressed— of  judges  acting  as  such,  and,  by  the 
exercise  of  that  will,  developing  the  course  of 
procedure,  and  collecting  tees.  No  rules  were 
laid  down  beforehand:  as  occasion  called,  what 
was  thought  right,  or  pretended  to  be  thought 


• Definition  of  a fee; — Moneyor  money’s  worth 
received  at  the  expense  of  the  suitors  in  a cause 
(all  or  any  of  them)  on  the  occasion  of  a mass  of 
writing  written  or  supposed  to  be  written,  or 
other  act  done  or  supposed  to  be  done,  in  the 
course  or  on  the  occasion  of  it. 
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right,  upon  each  occasion,  was  done : and  as 
to  rules,  it  was  left  to  suitors  to  collect  or 
rather  frame  them  for  themselves  as  tliey 
could,  from  the  observation  of  what  had  been 
done.  Law  produced  in  this  mode  of  ge- 
neration has  been  called  common  law;  and 
sometimes  jurisprudence ^ or  jurisprudential 
law. 

Rules  which  are  laid  down  in  deterininate 
words,  may  (in  so  far  as  these  words  are  vvell 
chosen  — adapted  to  the  habits  and  capacilies 
of  those  for  whose  use  they  are  intended,)  be 
understood  without  art.  Rules  which,  not 
being  laid  down  in  determinate  words,  can 
scarcely  with  propriety  be  said  to  exist,  can- 
not be  understood,  — or  rather  (since,  where 
nothing  exists,  there  is  nothing  to  understand) 
guessed  at,  — without  art.  The  system  con- 
structed by  such  hands,  and  constructed  or 
left  to  be  constructed  in  such  a mode,  may 
accordingly  he  termed  the  technical  system 
of  procedure,  f 

When  a man,  empowered  to  pursue  a public 
object,  is  by  the  same  means  empowered  to 
pursue  a personal  one,  it  is  not  in  human  na- 
ture that  this  private  object  should  be  a mat- 
ter of  indifference  to  him.  It  will  naturally 
and  unavoidably  exert  an  influence  over  the 
course  taken  by  him  in  the  pursuit  of  the 
public  object.  In  consideration  of  this  influ- 
ence, the  system  here  denominated  the  tech- 
nical system  may  further  be  characterized  by 
the  name  oi  fee-gathering  ov  fee-collecting 
system.  The  occasions  of  bringing  it  into 
view  under  this  character  will  be  but  too 
numerous.  The  courts  of  justice  in'  which 
the  system  or  mode  of  procedure  chalked  out 
as  above,  and  under  such  influence  as  above, 
is  in  force,  may  be  termed,  by  one  common 
appellation,  courts  of  technical  procedure. 
Everywhere  they  may  be  seen  to  be  charac- 
terized by  a common  set  of  features.^ 

Before  states  existed,  at  least  in  any  of  the 
forms  now  in  existence  in  civilized  nations, 
families  existed.  Justice  is  not  less  necessary 
to  the  existence  of  families  than  of  states. 
The  mode  in  which,  in  those  domestic  tri- 


f The  word  technical  is  not  unknown  to  juris- 
prudence. You  may  find  it  there  in  company 
with  the  word  reasons.  Technical  is  from  the 
Greek,  and  scarce  yet  made  Engli.sh,  If  you  have 
a mind  to  do  it  into  English, — in.stead  of  it,  put 
absurd:  fear  not  the  finding  yourself  mistaken 
in  any  one  single  instance.  The  mental  endow- 
ment displayed  in  the  manufacture  of  these  rea- 
sons, is,  in  the  same  dialect,  called  astutia:  to 
render  this  into  English,  say  folly,  or  knavery, 
or  both  together:  the  connexion  is  closer  than 
men  are  apt  to  imagine — closer  everywhere,  but 
nowhere  perhaps  so  close  as  in  jurisprudence.  In 
Folly,  Kmavery  sees  one  of  her  most  useful  in- 
struments and  best  friends. 

J Facies  non  omnibus  una, 

Nec  diversa  tamen 

Et  documenta  damus,  qua  simus  originenati. 
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btiiials,  created  by  nature  at  tbe  instance  of 
necessity,  justice  was  administered,  and,  for 
that  purpose,  facts  were  inquired  into,  may 
for  distinction’s  sake  be  termed  the  natural 
or  domestic  mode  of  judicature. 

It  is  among  the  characteristics  of  the  na- 
tural or  domestic  mode  of  judicature,  to  be 
exercised  (if  not  absolutely,  at  least  compa- 
ratively speaking)  without  forms  — without 
rules.  A man  judges,  as  Monsieur  Jourdan 
talked  prose,  unconscious  of  any  science  dis- 
played— of  any  art  exercised.  One  of  your 
two  sons  leaves  his  task  undone,  anJ  tears 
his  brother’s  clothes  : both  brothers  claim  the 
same  plaything:  two  of  your  servants  dispute 
to  whose  place  it  belongs  to  do  a given  piece 
of  work.  You  animadvert  upon  these  delin- 
quencies,  you  settle  these  disputes : it  scarce 
occurs  to  you  that  the  study  in  which  you 
have  been  sitting  to  hear  this  is  a tribunal, 
a court — your  elbow-chair  a bench  — your- 
self a judge.  Yet  you  could  no  more  perform 
these  several  operations  without  performing 
the  task  of  judicature,  — without  exercising 
the  functions  of  a judge,  without  hearing  evi- 
dence, without  making  inquiry,  — than  if  the 
subject  of  inquiry  had  been  the  Hastings  cause, 
the  Douglas  cause,  or  the  Literary-property 
cause. 

It  is  among  the  characteristics  of  technical 
procedure,  all  over  the  world,  to  abound  in 
rules  and  formalities.  In  process  of  time  — 
as  occasion  preseated  itself,  and  irresistible 
necessity  urged  inquiry  — spite  of  all  preju- 
dices, a discovery  was  made,  that,  with  little 
or  no  exception,  these  rules  and  formalities, 
instead  of  being  necessary,  were  repugnant 
to  the  ends  of  justice  : that  an  option  was  to 
be  made  between  the  sacrifice  of  these  rules 
and  formalities,  and  the  sacrifice  of  certain 
portions  of  substantive  law,  necessary  to  the 
existence  of  the  state.  Accordingly,  certain 
portions  of  the  field  of  judicature  were  marked 
out,  and  a course  prescribed  for  the  appoint- 
ment of  judges,  with  authority  to  proceed  and 
inquire,  to  hear  and  determine,  as  they  would 
do  in  the  bosom  of  their  respective  families, 
paying  no  sort  of  regard  to  any  of  these  rules 
and  formalities.  For  distinction's  sake,  the 
courts  thus  constituted  may  be  termed  courts 
of  natural proced^lre  or  judicature  : of  natural 
procedure  restored,  or  (if,  i»  any  odd  nooks 
of  the  field  of  judicature,  discovery  should 
in  any  instance  be  made  of  any  little  spot 
which  happened  to  have  escaped  the  fangs  of 
the  technical  system)  natural  procedure  pre- 
served. 

The  character  of  the  natural  system  of  pro- 
cedure (it  may  already  be  perceived)  is  little 
more  than  negative.  Health  is  the  absence  of 
disease.  Liberty,  in  its  original  sense,  is  the 
absence  of  coercion.  Natural  procedure  is 
the  absence  of  those  rules  and  formalities  of 
which  technical  procedure  is  composed.  But 


for  verse,  prose  would  not  have  had  a name ; 
but  for  technical,  natural  procedure  would 
not  have  had,  would  not  have  needed  one. 

In  current  nomenclature,  the  distinction 
nearest  to  a coincidence  with  that  between 
technical  procedure  and  natural,  as  here  ex- 
plained, is  that  between  regular  and  summary; 
but  the  coincidence  is  far  short  of  being  com- 
plete. Thus  far,  it  is  true,  they  agree,  — that, 
in  comparison  with  all  technical  procedure,  all 
natural  is  always  summary.  But  technical 
procedure  has  its  branches  which  are  called 
summary,  as  well  as  its  branches  which  are 
called  regular ; for  designating  that  which  is 
not  technical,  the  word  summary  has  therefore 
been  unfitted.  Moreover,  summary  means 
short : and  wherever  one  course  is  shorter 
than  another,  it  may,  in  comparison  with  that 
other,  be  termed  summary.  But,  in  a series 
of  infinite  length,  the  number  of  degrees  is 
infinite : and  in  all  that  number  there  is  no 
one  that  can  have  any  exclusive  pretension  to 
the  epithet  of  summary. 

The  final  cause  of  this  article  of  jurispru- 
dential nomenclature,  is  not  difficult  to  di- 
vine. The  use  of  regularity  is  recognised  by 
everybody;  the  term  re^w/ar  is  eulogistic.  Get 
people  to  believe  that  summary  procedure  is 
something  opposite  to  regular  procedure,  you 
may  prevail  with  them  and  accustom  them  to 
regard  the  mote  expeditious  procedure  with 
a jealous  eye.  In  an  underhand  way,  you 
may  thus  insinuate  and  get  them  to  helieve 
(what  you  durst  not  assert)  that  there  is  a 
sort  of  incompatibility  betw^een  the  superior 
dispatch  observable  in  the  summary  mode, 
and  the  superior  regularity  observable  in  the 
tegular  (that  is,  in  the  technical)  mode.  The 
utility  of  dispatch  — its  title  to  be  regarded 
as  one  of  the  ends  of  justice  — is  too  plain 
to  be  denied  : in  the  technical  mode,  as  com- 
pared with  the  natural,  the  want  of  dispatch 
is  also  too  plain  to  be  denied.  To  reconcile 
men,  as  well  as  may  be,  to  the  repugnancy  of 
the  technical  system  in  relation  to  this  end  of 
justice,  you  thus  take  the  best  chance  that 
in  so  few  words  can  be  taken,  for  getting 
them  to  fancy,  on  the  part  of  the  natural 
course,  a repugnancy  to  the  direct  and  ulti- 
mate ends  of  justice : a conception,  the  exact 
reverse  of  w'hich  is  the  true  one. 

In  every  country  (so  I imagine  it  would  be 
found,)  men  of  law,  unable  to  find  the  shadow 
of  an  argument,  have  trusted  to  the  power  of 
this  prejudice,  preserving  a prudent  or  rather 
necessary  silence.  Blackstone,  in  the  fertile 
soil  of  England,  has  been  fortunate  enough  to 
find  another  and  a still  stronger  prejudice, 
applicable  to  the  same  purpose.  Summary 
procedure  is  a mode  of  procedure  to  be  re- 
garded with  jealousy,  and  with  such  a degree 
of  jealousy  as  shall  prevent  as  much  as  pos- 
sible the  extension  of  it.  With  jealousy? 
Why  ? Because  in  summary  procedure  there 
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is  no  jury.  No  jury?  — and  what  then?  Is 
the  use  of  trial  by  jury  to  he  regarded  as  an 
end,  or  only  as  a means  ? Taken  altogether, 
are  the  ends  of  justice  more  completely  ful- 
filled by  regular  procedure  with  its  jury,  than 
by  summary  procedure  without  a jury?  — 
another  inquiry  in  which  no  lawyer  ever  ven- 
tured to  engage,  and  on  which  Blackstone 
knew  better  than  to  start.  No : where  pre- 
judice reigns,  everything  is  to  be  lost  by  in- 
quiry, nothing  to  be  gained : by  prejudice  the 
same  business  is  done  (when  it  is  done)  upon 
much  easier  terms. 

But,  in  the  very  word  summary,  may  be 
seen  an  indication  which,  if  it  does  not  of  it- 
self afford,  at  least  points  out  the  path  to,  a 
complete  demonstration  of  the  incongruity  of 
that  mode  to  which  it  stands  opposed.  What 
is  a summary  mode  ? It  is  a mode,  in  and  by 
which  an  efficient  decision  is  obtained,  with 
a less  quantity  of  delay,  expense,  and  vexa- 
tion, than  that  which  is  attached  to  the  other 
mode,  termed  the  regular.  To  the  use,  then, 
of  the  regular  mode,  a quantity  of  collateral 
inconvenience  attaches,  which  does  not  attach 
upon  the  summary  mode.  From  this  single 
statement,  admitting  it  to  be  true,  follows 
a necessary  consequence  : viz.  that,  — unless 
under  the  summary  there  be  some  deficiency 
in  respect  of  the  security  against  misdecision, 
and  that  deficiency  such  that  the  mischief  of 
it  is  of  a magnitude  to  outweigh  the  advantage 
obtained  by  the  defalcation  from  the  mass  of 
collateral  inconvenience  in  the  shape  of  delay, 
expense,  and  vexation,  — the  existence  of  the 
regular  mode,  be  it  what  it  will,  is  an  enor- 
mous nuisance.  Is  the  summary  mode,  then, 
attended  with  any  such  disadvantage?  Is  the 
regular  mode  attended  with  any  such  disad- 
vantage ? If  so,  in  what  particular  respect  ? 
What  are  the  arrangements  which,  being  ne- 
cessary to  the  giving  the  completest  security 
that  can  be  given  against  misdecision,  are  to 
be  found  in  the  regular,  and  not  to  be  found 
in  the  summary,  mode?  The  question  is  a 
conclusive  one:  no  answer  has  ever  been, 
none  ever  will  be,  given  to  it.  All  the  wits 
of  all  the  lawyers  by  whom  civilized  society 
is  infested,  would  sink  under  the  task. 


CHAPTER  III. 

CAUSE  OF  THE  VICES  OF  TECHNICAL  PROCE- 
DURE, THE  SINISTER  INTEREST  OF  THE 
JUDGE. 

§ 1 . Ends  of  judicature,  under  the  fee-ynthering 
system,  opposite  to  the  ends  of  justice. 

Various  are  the  channels  through  which,  un- 
der the  fee-gathering  system,  the  matter  of 
corruption  may  find  its  way  into  the  bosom 
of  the  judge. 

1.  The  fee  is  received  into  the  judge’s  own 
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hands,  or,  being  received  by  another  hand,  is 
placed  openly  to  his  account.* 

2.  The  fee  is  received  by  some  subordinate 
officer,  by  the  hand  or  on  the  account  of  the 
subordinate ; but  the  office  is  at  the  disposal 
of  the  judge,  and  sold  by  him  for  his  own 
benefit:  the  whole  of  the  purchase  - money 
being  put  into  his  own  pocket. 

3.  or,  upon  the  admission  of  the  offi- 

cer, the  judge  receives  a bonus,  avowedly  or 
tacitly  proportioned  to  the  quantity  of  the 
emolument  constituted  by  the  aggregate  of 
the  fees. 

4.  The  office  thus  endowed  is  at  the  dis- 
posal of  the  judge ; but,  being  (by  law,  or  fear 
of  public  censure)  inhibited  from  selling  it, 
he  gives  it  to  some  person  connected  with 
him  by  the  ties  of  blood,  alliance,  or  service : 
thereby  saving  to  himself  the  charge  of  a pro- 
vision which  he  would  or  would  not  other- 
wise have  made  for  the  same  person  at  his 
own  expense : the  possessor  of  the  office  thus 
endowed  doing  the  duty  of  it  in  person. 

5.  or  by  deputy ; that  is,  by  doing 

nothing  for  it  but  receiving  the  fees  : tlie  de- 
puty receiving  a consideration  for  his  trouble, 
by  a fixed  salary,  or  by  a share  of  the  fees. 

6.  The  fees,  having  been  received  by  a de- 
puty, by  whom  the  duties  of  the  office  are 
performed,  are  paid  over  to  two  or  more  per- 
sons in  conjunction,  nominated  by  the  judge : 
which  persons,  not  doing  either  of  them  any 
part  of  the  business,  appear  upon  the  face  of 
the  transaction  to  be  trustees ; the  person  for 
whose  use  they  are  trustees  not  being  de- 
clared, and  thence  appearing  to  be  the  judge 
himself,  by  whom  the  trustees  were  nomi- 
nated. 

If  the  aggregate  of  fees  liable  to  be  p:iid 
had,  in  the  instance  of  each  suitor,  been  no 
greater  than  it  would  have  been  in  his  power 
to  pay  without  any  inconvenience  worth  re- 
garding ; if,  at  the  same  time,  it  bad  been  out 
of  the  power  of  the  judges,  or  their  subordi- 
nates, to  add,  either  to  the  amount  of  the  fees 
exacted  on  each  occasion,  or  to  the  number 
of  the  occasions  on  which  they  were  exacted ; 
ill  such  case,  between  the  interest  of  the  func- 
tionary and  bis  duty,  no  opposition  would 
liave  been  created  by  this  means. 

But,  in  the  nature  of  tilings,  it  was  scarce 
possible  that,  in  the  situation  in  question,  and 
with  the  powers  inseparable  from  it,  power 
should  not  be  possessed  of  adding  either  to 
the  quantum  of  the  fee,  or  to  the  number  of 
the  occasions  on  which  it  comes  to  be  ex- 
acted. 

The  mischief  became  much  greater,  the  op- 
position of  interest  to  duty  much  more  stre- 

• The  judges  are  now  paid  by  fixed  salaries, 
but  the  subordinate  functionaries  are  for  the  most 
part  remunerated  in  the  manner  mentioned  in  the 
text,  the  amount  of  the  fees  being  regulated  by 
the  judges. — Ed. 
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ijiious  and  disastrous,  when  a given  sum  was 
raised  by  multiplying  the  occasions  of  re- 
ceiving fees,  than  when  it  was  raised  by  add- 
ing to  the  quantum  of  this  or  that  fee.^  By 
merely  adding  to  the  quantum  of  this  or 
that  fee,  no  other  mischief  would  have  been 
produced  than  what  would  have  been  pro- 
duced by  the  addition  thus  made  to  the  quan- 
tum of  the  expense.  But,  by  adding  to  the 
number  of  the  occasions,  corresponding  addi- 
tions were  made,  inevitably  made,  to  the  vexa- 
tion and  delay,  over  and  above  the  additions 
made  to  the  expense.* 

Unfortimately,  it  became,  on  various  ac- 
counts, easier,  much  easier,  to  add  to  the 
number  of  the  occasions  on  which  fees  came 
to  be  exacted,. than  to  add  to  the  quantum  of 
each  fee.  Additions  to  the  quantum  of  each 
fee  could  not  escape  notice,  and  would  be  apt 
to  produce  complaint.  What  did  not  come 
under  notice,  could  not  produce  complaint: 
and  the  occasions  of  realizing  additions  to  the 
quantity  of  writing  manufactured,  or  number 


• What  a blessing,  could  judges  have  con- 
tented themselves  with  increasing  lees  in  a direct 
and  open  way,  without  making  business,  or,  at 
any  rate,  without  ma.kkig  delay  for  the  sake  of 
making  business!  Take  an  example  of  this  ab- 
stinence. 

In  equity,  in  a suhp<Bna  ad  respondendum 
(that  sort  of  instrument  by  which  a man  is  called 
upon  to  take  u]>on  himself  the  character  of  de- 
fendant,) the  number  of  names  on  the  same  parch- 
ment, originally  unlimited,  was  reduced  after- 
wards to  tnree.  In  Lord  Chief-Baron  Gilbert’s 
time,  before  and  consequently  exclusiveof  stamps, 
expense  before  the  reduction,  6d.  per  defendant ; 
after  it,  Is.  2d.  :•  difference,  8d. 

Gilbert’s  reasons  for  the  reduction : — Reason  1. 
Preventing  a plaintiff  from  making  a man  de- 
fendant for  the  sake  of  vexing  him  — the  parch- 
ment never  going  out  of  the  office,  nor  the  de- 
fendant, unless  by  accident,  knowing  anything 
about  the  matter.  The  works  of  Gilbert  are  a 
very  galaxy  of  reasons ; all  of  them  of  this  stamp : 
the  same  logic,  the  same  sincerity.  Ex  pede 
Herculem ; and  Gilbert  is  a very  Hercules  among 
lawyers.  For  the  pleasure  of  frightening  an  ad- 
versary with  an  equity  suit,  sixpence  would  not 
he  grudged  by  Irus ; eightpence  more  would  by 
Crmsus. 

Reason  2.  Preventing  the  mistakes,  which 
would  result  of  course,  were  an  attempt  made  to 
write  upon  the  same  parchment  any  more  names 
than  three.  “ In  the  multitude  of  counsellors 
there  is  safety and  it  is  the  same  with  parch- 
ments. But  juries  ? . , . Four  and  twenty  names 
always  on  the  same  parchment:  quaere,  how  many 
mistakes  ? 

In  the  characterof  a specific  against  the  appe- 
tite for  creating  vexation, — the  virtue  of  eight, 
pence  disbursed,  eight-pence  once  paid,  irresist- 
ible. In  the  character  of  a final  or  efficient  cause 
of  niade  business, _•  the  virtue  of  the  same  sum 
received,  repeated  every  day,  and  any  number  of 
times  in  every  day,  imperceptible.  Behold  what 
it  is  to  have  learned  eyes ! 


» Gilbert’s  Forum  Romanum  (Chan.)  39. 


or  duration  of  other  acts  done, — in  a word, 
to  the  quantity  of  business  rendered  necessary 
to  be  done,  and  thence  to  the  number  of  the 
fees  exacted  on  the  occasion  of  it,  — might 
very  easily,,  and  on  a variety  of  undetectible, 
though  false,  pretences,  be  augmented  almost 
without  stint. 

Accordingly,  under  this  system,  the  judges, 
to  the  power,  added  the  effectual  inducement, 
to  produce  factitious  vexation,  expense,  and 
delay  (or,  more  briefly,  to  make  business,)  in 
a quantity  almost  without  limit,  and  con- 
tinually tending  to  increase : the  vexation, 
expense,  and  delay,  for  the  sake  of  the  profit 
extractible,  in  the  shape  of  fees,  from  the 
expense.  Hence  the  production  of  vexation, 
expense,  delay,  and  official  profit,  became  the 
real,  and  in  a manner  the  sole,  ends  of  judi- 
cature: profit  the  ultimate  end;  expense  and 
delay,  so  many  intermediate  ends;  the  pro- 
duction of  the  vexation,  not  an  end,  but  a 
collateral  result. 

Had  not  collateral  mischief  been  contribu- 
tory to  the  profit  (or,  what  came  to  the  same 
thing,  inseparably  attached  to  the  production 
of  it.)  it  might  not  have  been  any  man's  study 
to  produce  any  part  of  that  collateral  mis- 
chief: but,  being  either  contributory  to  the 
profit,  or  inseparably  attached  to  the  produc- 
tion of  it,  it  became  every  man’s  interest,  and 
consequently  every  man’s  study,  to  produce 
them  to  the  greatest  amount  possible. f 

t Like  causes  produce  everywhere  like  effects. 

Extract  from  the  sjieech  of  Lord  Henry  Petty 
in  the  House  of  Commons  (Morning  Chronicle 
for  22d  May  1806 : — ) 

“ ’Phe  matter  was  so  contrived”  (viz.  under 
the  existing  establishments  for  the  auditing  of 
the  public  accounts,)  “ that  the  fees  of  the  diffe- 
rent officers  depended  on  the  number  of  accounts 
which  they  passed,  sothat  he  who  was  determined 
to  do  his  duty  strictly,  and  to  examine  narrowly 
into  any  accounts  that  came  into  his  hands,  was 
left  almost  without  any  business  or  fees ; while  he 
who  was  most  negligent  of  his  duty,  who  passed 
accounts  without  being  very  particular  as  to  the 
justness  or  amount  of  the  charges,  was  in  high 
employment,  and  had  his  office  crowded  with 
accountants  and  with  fees.  If  the  vouchers  were 
regularly  drawn  u]),  this  was  all  that  was  here 
required.  No  particular  inquiry  was  made  as  to 
the  nature  of  the  vouchers,  and  the  manner  in 
which  they  had  been  procured.  The  consequence 
certainly  was,  as  may  be  presumed  without  fear 
of  being  in  error,  that  great  frauds  and  abuses 
were  committed.  Under  these  circumstances,. thq 
right  honourable  gentleman  now  no  more,  to 
whom  I before  adverted,  saw  that  som.e  change 
was  necessary  in  the  management  of  the  public 
accounts,  and,  accordingly,  in  the  year  1785,  a 
bill  was  brought  in,  appointing  five  commis- 
sioners for  the  administration  of  the  public  ac- 
counts.” 

Amongst  the  objects  of  the  inquiry  instituted 
in  1792  by  a committee  of  the  House  of  Com- 
mons on  the  subject  of  imprisonment  for  debt, 
was  that  of  the  number  of  premature  deaths  pro-, 
duced  by  the  abuses  connected  with  that  practice. 
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So  far  as  these  ends  of  judicature  are  pur- 
sued, so  far  must  the  ends  of  justice  be 
sacrificed.  But  what  the  people  and  the  so- 
vereign expect  and  demand  is,  that  the  ends 
of  justice  be  pursued.  Here,  then,  it  becomes 
necessary  to  make  a sort  of  compromise,  and, 
to  preserve  appearances,  for  the  purpose  of 
keeping  the  public  deceived  and  quiet,  to 
sacrifice,  to  a certain  degree,  the  pursuit  of 
the  ends  of  judicature:  for,  that  the  ends  of 
justice  might  in  general  be  supposed  to  be 
pursued  steadily  and  exclusively,  it  was  ne- 
cessary that,  to  a certain  degree,  they  should 
be  actually  pursued — that  they  should  be 
pursued  in  all  cases  in  which  the  pursuit  of 
them  was  not  adverse,  and  even  in  some 
cases  in  which  it  was  adverse,  to  the  pursuit 
of  the  ends  of  judicature.  Thus,  when,  in 
other  stations,  public  functionaries  receive 
public  money  with  a view  of  extracting  what 
they  can  of  it  to  their  own  use,  in  the  way 
of  embezzlement  or  peculation, — it  becomes 
necessary  to  them  notwithstanding  (to  the 
prejudice,  and  pro  tanto  to  the  sacrifice,  of 
these  their  objects)  to  apply  a part  of  such 
moneys,  commonly  by  much  the  greater  part, 
to  the  services  for  which  it  was  designed. 

But,  to  raise  the  mass  of  official  profit  in 
this  line  to  its  maximum,  it  was  not  sufficient 
to  raise  to  its  maximum  the  quantity  of  pro- 
fit extracted  on  the  occasion  of  each  suit : — it 
became  also  necessary  to  raise  to  its  maxi- 
mum the  number  of  suits ; understand,  of  such 
suits,  and  such  suits  only,  as  would  yield 
a mass  of  profit  worth  acceptance  on  such 
terms. 

Whatever  suit  would  either  yield  no  profit 
at  all,  or  none  that  were  wof th  acceptance  — 
none  that,  by  the  mass  of  its  profit,  would 
outweigh  in  the  mind  of  the  judge  the  trouble 
of  doing  the  business ; in  regard  to  every  such 
suit,  it  was  his  interest  that  it  should  never 
be  begun,  or,  being  begun,  should  come  to  an 
end  as  soon  as  possible : for  the  trouble,  the 
labour  attached  to  the  doing  of  the  business, 
is,  in  other  words,  so  much  vexation  to  the 
judge. 

Hence,  the  end  of  actual  judicature  became 
distinguishable  into  two  principal  branches  : 
positive  and  direct,  the  augmentation  of  pro- 
fit ; negative  and  collateral,  the  diminution  of 

No  proposition  in  history  is  more  completely  out 
of  doubt,  than  that  this  practice  was  set  on  foot 
by  the  judges,  in  the  teeth  of  the  then  established 
law,  to  serve  as  an  instrument  of  extortion  in 
their  hands. 

Were  it  possible  to  distinguish  from  other 
deaths,  those  which  had  for  their  cause  the  rapa- 
city of  those  official  guardians  and  protectors  of 
life  and  liberty,  — to  distribute  the  imputation 
of  the  misery  in  due  proportion  among  those  by 
whose  power  it  has  been  produced,  and  by  whom 
the  profit  of  it  has  been  reaped, — how  innoxious 
would  the  murderer  appear,  in  comparison  with 
the  judge  from  whose  lips  he  receives  his  doom ! 
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trouble.  By  the  augmentation  of  the  aggre- 
gate mass  of  fees  collected,  both  these  ends 
were  served  at  once:  by  the  money  paid  by 
such  of  the  suitors  as  could  and  did  pay,  pro- 
fit was  augmented : by  the  exclusion  of  such 
suitors  as  were  either  not  able  or  not  willing 
to  pay,  trouble  was  diminished.  In  the  first 
case,  the  imposition  operated  as  a tax,  and 
yielded  revenue:  in  the  other  case,  it  operated 
as  a prohibition,  and  yielded  ease. 

So  successfully  has  this  fee-gathering  sys- 
tem acted  in  the  production  of  one  of  those 
results  which  it  has  converted  into  the  actual 
ends  of  judicature  (viz.  delap,)  that  vi'e  shall 
see  the  same  suit  which,  under  the  natural 
system,  regularly  occupies  on  an  average  a 
space  of  a few  minutes,  occupying  with  equal 
regularity,  under  the  fee-collecting  system,  a 
space  of  some  hundreds,  not  to  say  thousands 
of  times  that  magnitude.  So  successfully  again 
has  it  acted  in  the  production  of  another  of 
those  ends  of  judicature — denial  of  justice — . 
that  (as  to  all  remedies  other  than  such  as 
are  applied  by  criminal  suit)  we  shall  find 
from  six  to  about  nine-tenths  of  the  people 
in  England  fixed  by  it  in  a state  of  perpetual 
outlawry. 

If,  by  the  system  of  which  this  delay  and 
this  denial  of  justice  were  the  ends  and  are 
the  fruits,  a greater  chance  of  right  decision 
were  afforded,  than  by  the  natural  system 
above  contrasted  with  it,  the  mischiefs  of  the 
technical  system  might  receive  some  set-off, 
some  compensation,  though  it  could  scarcely 
be  anything  near  an  adequate  one.  But,  in 
proportion  as  both  systems  are  seen  into  and 
understood,  and  even  in  the  course  of  the 
very  small  part  of  the  examination  contained 
in  the  ensuing  pages,  it  will  be  seen  that  the 
chance  of  right  decision  is,  by  the  technical 
system,  decreased  in  a variety  of  ways — in- 
creased in  none. 

§ 2.  Alliance  between  the  sinister  interest  of 

judges  and  that  of  professional  lawyers. 

Under  every  system  of  procedure,  and  in 
the  very  earliest  and  rudest  stages  of  society, 
some  individuals  there  must  always  have  beeji, 
to  whom,  by  infirmity,  bodily  or  intellectual 
(on  this  as  on  other  occasions,)  the  assistance 
of  others  must  occasionally  have  been  ren- 
dered necessary.  So  far  as  persons  standing 
in  need  of  this  assistance  could  find  friends 
that  were  at  the  same  time  sufficiently  quali- 
fied to  afford  it,  and  ablq  to  afford  it  gratis, 
so  far  society  could  exist,  and  did  exist,  with- 
out professional  lawyers.  But,  so  soon  as  one 
instance  manifested  itself,  in  which  a man, 
unable  on  other  terms  to  obtain  the  assistance 
he  looked  upon  as  necessary,  had  recourse  to 
pecuniary  retribution  for  the  purchase  of  it, — ■ 
that  instant  the  profession  of  a lawyer  came 
into  existence. 

The  same  motives  by  which,  in  every  other 


202 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  VIII. 


line  of  money-getting  business,  a man  is  sti- 
mulated to  raise  to  its  maximum  the  quantity 
of  his  business,  will  of  course  apply  them- 
selves to  this,  and  with  equal  energy.  The 
interest  of  the  judge  was,  that  there  should 
be  as  many  suits  as  possible : the  interest  of 
the  professional  lawyer  was  the  same.  Here 
then  is  a community  of  interests,  between  the 
judge  on  the  one  part,  and  the  professional 
lawyer  on  the  other;  and  this  community  of 
interest  is,  upon  the  face  of  it,  perfect  and 
entire.  It  was  the  interest  of  each,  that  the 
mass  of  business  (understand  always  profit- 
yielding  business)  should  be  as  great  as  pos- 
sible: it  was  the  interest  of  each,  that  any 
exertions  of  his  own,  by  which  any  addition 
could  be  made  to  that  mass,  should  not  be 
spared.  Fellow  labourers  towards  one  com- 
mon end,  the  acquisition  of  pecuniary  profit 
— co-operators  throughout  the  whole  of  the 
career,  yet  in  no  part  of  it  competitors,  — a 
sort  of  virtual  partnership  was  thus  established 
between  these  two  species  of  lawyers:  a spe- 
cies of  connexion  (be  it  ever  remembered) 
constituted  entirely  by  the  mode  of  payment 
established  in  the  case  of  the  judge;  a con- 
nexion ever  existing  where  that  mode  of  pay- 
ment exists,  never  existing  either  where  the 
judge  receives  no  pecuniary  retribution  in  any 
shape,  or  where,  receiving  one,  he  receives  it 
in  the  shape  of  salary  only,  and  without  fees. 

Under  the  fee-gathering  system  of  proce- 
dure,— the  main  and  never-failing  branch  of 
the  art  of  judicature,  a branch  which  is  sure 
to  be  cultivated,  and  in  perfection,  whatso- 
ever comes  of  the  rest,  is  the  art  of  making 
business.  In  the  exercise  of  this  art,  we  now 
see  one  sure  and  ever  ready  assistant  to  the 
judge;  the  professional  lawyer,  his  partner, 
as  aforesaid. 

Whenever  it  happened  that,  in  the  transac- 
tion of  the  business,  the  party,  the  client,  was 
himself  present,  as  well  as  the  professional 
lawyer,  his  assistant,  — the  presence  of  a per- 
son whose  interest  it  vvas,  that,  of  the  busi- 
ness for  which  he  was  to  pay,  not  more  should 
be  done  than  was  necessary  to  his  purpose, 
operated  as  a check  to  the  exertions  of  the 
partnership  in  that  part  of  their  industry  which 
consisted  in  the  art  of  making  business.  Both 
parties  felt  themselves  stimulated  by  the 
strongest  and  most  constantly  acting  interest, 
to  make  every  exertion  for  the  removal  of  so 
troublesome  an  obstacle.  An  iniquity  so  gla- 
ring, so  repugnant  to  the  most  obvious  ends 
and  perpetually  recurring  principles  of  justice, 
so  opposite  to  the  practice  of  every  man  that 
ever  lived,  in  every  case  in  which  he  had  the 
discovery  of  truth  really  at  heart,  could  not 
in  any  country  be  the  work  of  a moment.  In 
England  in  particular,  it  cost  several  cen- 
turies to  bring  this  part  of  the  system  of 
exclusion  to  the  perfection  in  which  it  exists 
at  present. 


To  make  a direct  rule  of  court,  saying,  in 
so  many  words.  No  suitor  shall  be  allowed  to 
transact,  or  join  in  the  transaction,  of  his  own 
business  — no  suitor  shall  ever  be  admitted 
into  the  presence  of  the  judge,  or  of  any 
of  the  officers  acting  under  the  direction  of 
the  judge, — would  have  been  too  monstrous. 
The  resource  was,  so  to  torment  and  vex  the 
suitor  by  delays  and  fruitless  attendances,  as 
to  make  him  regard  the  faculty  of  saving  him- 
self from  this  torment  as  a special  grace  and 
favour. 

No  system  can  ever  be  made  so  absurd  or 
atrocious,  as  to  appear  so  to  the  bulk  of  those 
who  are  born  under  it;  much  less  to  those 
who  are  paid  for  upholding  it.  In  Mexico, 
human  victims  were  understood  to  be  an 
acceptable  fee,  human  blood  a bonne  bouche, 
to  the  supernatural  and  immortal  judge.  In 
England,  so  late  as  the  seventeenth  century, 
duelling  was  regarded  as  the  surest  mode  of 
obtaining  his  judgment:  * and,  in  the  presence 
of  his  natural  and  mortal  deputies,  champions 
were,  as  attorneys  and  barristers  still  are, 
regarded  as  being,  on  many  occasions,  eligible 
substitutes  to  parties  and  witnesses. 

A capital  improvement  was  made  in  the 
art  of  making  business,  when  one  professional 
lawyer  had  contrived  to  make  pretences  for 
calling  in  the  assistance  of  another.  Each 
made  business  of  his  own,  and  business  for  the 
other.  John  was  paid  for  attending  Thomas 
—Thomas  for  being  attended  by  John  : John 
was  paid  for  writing  what  Thomas  was  to  read 
— Thomas  for  reading  what  John  had  written. 
In  operations  of  the  mechanical  kind,  by  the 
division  of  labour,  the  sum  total  of  labour 
necessary  to  bejjpstowed  is  lessened.  In  the 
case  of  the  species  of  intellectual  labour  here 
in  question  (at  any  rate  where  it  is  paid  for 
in  tliis  mode,)  the  result  is  reversed : the  sum 
total  of  labour  bestowed,  or  (wbat  comes  to 
the  same  thing)  pretended  to  be  bestowed,  is 
increased  by  what  is  called  division  — by  the 
allotting  of  different  portions  of  labour,  or  pre- 
tended labour,  to  so  many  different  hands. 

Of  a cause  the  same  in  denomination,  how 
comes  it  that,  in  the  two  cases,  the  effects  are 
so  opposite?  A seeming  paradox:  but  the 
direction  in  which  interest  acts,  explains  it. 
In  the  physical  case,  the  profit  of  the  direct- 
ing hand  augments,  as  the  quantity  of  labour 
employed  in  the  production  of  the  given  effect 
diminishes.  In  the  psychological  case,  the 
profit  of  the  directing  hand  is  increased,  not 
by  the  diminution,  but  by  the  augmentation, 
of  the  quantity  of  labour  bestowed,  or  pre- 
tended to  be  bestowed. 

The  quantity  of  business  made  in  each 
given  cause  being  thus  made  to  increase,  by 
and  with  the  number  of  hands  employed  in 


• This  was  put  an  end  to  in  1654.  Scobell, 
c.  36 Ed. 
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it, 1±  has  become  the  interest  of  all  hands, 

Hiid  in  particular  of  the  superintending  hand, 
to  give  every  possible  increase  to  the  number 
of  such  hands.  In  other  words,  the  quantity 
of  profit  flowing  under  this  system  into  the 
coffers  of  the  judge  receives  a natural  increase 
from  the  number  of  the  channels  through 
which  it  flows. 

In  ordinary  partnerships,  an  increase  in 
the  number  of  the  partners  is  rather  a con- 
sequence than  a cause  of  an  increase  in  the 
quantity  of  profitable  business : where  it  be- 
comes a cause,  it  is  always  in  virtue  of,  and 
in  proportion  to,  the  aptitude  for  the  business 
on  the  part  of  each  such  additional  partner, 
whether  in  the  way  t)f  capital,  connexions, 
industry,  or  skill.  But,  in  this  great  law 
partnership"  an  increase  of  the  number  of  the 
partners  has  never  been  a consequence  of  the 
increase  of  business — has  ever  been  a cause; 
and — as  to  skill  and  industry  — to  the  aug- 
mentation of  the  factitious  part  of  the  busi- 
ness, the  absence  of  those  qualities  is  much 
more  favourable  than  their  presence : the  more 
neglects  and  the  more  blunders,  the  more 
business. 

To  the  grand  object  of  raising  to  its  maxi- 
mum the  quantity  of  business,  or  the  manufac- 
tory of  made  business,  there  is  no  one  article 
so  essentially  useful,  as  a stock  (as  copious 
as  possible)  of  lies.  Utterance  of  lies  is  busi- 
ness : refutation  of  lies  is  business  : decision 
and  operation  in  every  way  upon  the  ground 
of  those  lies  is  business : reversal  of  that  de- 
cision, undoing,  or  repairing,  or  pretending 
to  repair,  the  mischief  done  by  those  opera- 
tions, when  the  lies  come  to  be  detected,  is 
business.* 

But  the  greater  the  number  of  professional 
substitutes  on  the  same  side,  the  greater  and 
more  efficient  the  stock  of  lies  : the  genera- 
tion is  more  easy,  the  refutation  and  detec- 
tion more  tardy  and  more  difficult,  the  danger 
of  punishment  (a  danger  which,  if  it  were 
realized,  might  operate  in  the  way  of  pre- 
vention) the  less  formidable.  Moreover,  the 
greater  the  number  of  professional  channels 
through  which  a profitable  lie  can  be  made 
to  flow,  the  more  effectually  is  detection  pre- 
vented, or  at  least  retarded  ; and,  by  the  de- 
struction of  all  individual  responsibility,  the 


• What  is  here  said  of  the  use  of  lies  must  not 
be  understood  withoutdistinction.  There  are  lies 
which  the  interest  of  the  judge  has  called  upon 
him  to  punish ; there  are  lies  which  his  interest 
has  called  upon  him  to  cherish.  Where  the  line 
of  distinction  ought  to  be,  and  accordingly  where 
it  has  been,  drawn,  wUl  soon  be  shown  in  its 
place.  But,  on  condition  of  observing  a distinc- 
tion which  has  never  yet  failed  to  be  observed, 
the  encouragement  given  to  lies  is  one  of  the  most 
useful  of  those  mam  branches,  which  we  shall 
presently  have  occasion  to  display,  of  the  art  of 
making  business- 
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more  effectually  is  all  danger  removed  of  pu- 
nishment or  shame. 

If  the  party  for  whose  benefit  (real  or  pre- 
tended) the  lie  is  uttered,  to  and  in  the  pre- 
sence of  the  judge,  is  present  at  the  uttering 
of  it  (whether  it  be  by  his  own  lips  or  an- 
other’s that  it  is  uttered,)  there  is  a somebody 
who  is  responsible  for  it,  and  that  somebody 
is  he.  What  you  can  do,  if  there  be  any  use 
in  it,  is  to  exempt  him  from  all  factitious  pu- 
nishment ; what  you  cannot  do,  is  to  exempt 
him  from  the  natural  punishment  of  present 
shame.  On  the  other  hand,  keep  him  out  of 
the  way,  providing  at  the  same  time  a gang 
of  professional  lawyers  of  different  classes, 
through  whose  pens  and  lips  it  shall  have  to 
flow  till  it  comes  to  the  ear  or  the  eye  of  the 
judge;  the  more  numerous  the  band  (law- 
yers alone,  or,  if  the  client  be  the  author, 
lawyers  and  client  together,)  the  more  se- 
cure they  are,  all  and  each  of  them,  from 
every  the  slightest  flush  of  shame.  The  law- 
yers are  there ; but  they  (such  is  their  mis- 
fortune) are  misinstructed  and  deceived  : the 
client,  if  he  were  there,  would  be  exposed  to 
shame;  but  he  is  not  there  — care  has  been 
taken  that  he  shall  not  be. 

So  in  another  branch  of  trade — the  hustling 
trade,  — the  greater  the  number  of  the  part- 
ners, the  more  difficult  it  is  to  ascertain,  at 
each  given  moment,  in  whose  possession  the 
purse  or  watch  is  to  be  found. 

In  a partnership  (it  may  be  said)  — in  a 
partnership  properly  so  called, as  between  one 
attorney  and  another,  the  community  of  in- 
terests is  constant  and  complete  : Stiles  can- 
not pocket  a sixpence,  but  Nokes  comes  in 
for  an  equal,  or,  according  to  the  terms  of 
the  partnership  (which  comes  to  the  same 
thing,)  a proportional  share.  But  many  and 
many  are  the  operations  on  the  occasion  of 
which,  while  the  attorney  receives  so  much, 
the  barrister  gets  nothing,  the  judge  as  little : 
many,  agiiin,  are  the  occasions  on  which,  at- 
torney and  counsel  each  getting  his  profit, 
the  judge  still  receives  nothing  as  before. 

Doubtless : but,  to  any  practicfff  purpose, 
what  effect  results  from  these  e.xceptions? 
Not  absolutely  none  ; but  next  to  none.  To 
constitute  the  effective  partnership,  to  render 
the  community  of  interests  strong  enough  for 
every  pernicious  purpose,  it  is  not  necessary 
that  the  judge  should  come  in  for  his  share 
on  every  occasion  ; it  is  sufficient  if  there  be 
any  occasion  on  which  he  comes  in  for  any 
share : sufficient  on  every  other  supposition 
than  this,  viz.  that  the  aggregate  amount  of 
his  share  does  not,  communibus  annis,  consti- 
tute a sum  sufficient  in  his  station  in  life  to 
exercise  any  corruptive  influence. 

Thecase  is,  that,  — although  upon  a minute 
search  and  analysis  made  with  this  special 
view,  a separation  might  be  made  between 
the  two  classes  of  cases — viz.  tliose  in  which 
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the  judge  does  participate  in  the  profits  made 
by  lawyers  of  the  other  classes,  and  those  in 
which  he  does  not,  — yet  so  thoroughly  inter- 
mingled are  the  cases  that  belong  to  one  of 
the  two  classes  with  the  cases  that  belong 
to  the  other,  that,  without  such  express  re- 
search (a  sort  of  research  which  one^  may 
venture  to  say  no  man  ever  made,)  it  is  not 
possible  for  any  man  in  the  station  of  a judge 
to  have  retained  in  his  mind  any  such  con- 
ception clear  enough  to  have  maintained  an 
influence  on  his  conduct.  What  it  may  hap- 
pen to  him  to  say  to  himself,  is  — By  this  or 
that  part  of  the  present  suit  I shall  not  get 
anything : what  it  never  can  happen  to  him 
to  say  to  himself,  is.  By  two  such  suits  I 
shall  get  no  more  than  I shall  by  one. 

What,  then,  is  the  result  ? That,  literally 
speaking,  there  is  no  partnership,  because 
there  are  no  articles  : ■ — but  that  in  effect,  at 
least  to  the  purpose  here  in  question,  and  on 
the  occasions  on  which  the  word  partnership 
is  here  employed,  the  partnership  is  undeni- 
able. There  exists  that  sort  of  community 
of  interests  which  it  is  the  effect  and  the  ob- 
ject of  a partnership  with  articles  to  create, 
and  for  the  expression  of  which  the  term  part- 
nership is  preferable,  as  being  so  much  shorter 
than  any  phrase  by  which  the  equivalent  of 
it  could  be  expressed  in  other  words. 

Considered  in  one  point  of  view,  the  cor- 
ruptive influence  may  in  its  effect  be  stronger 
than  if  there  were  an  actual  partnership,  de- 
clared and  confirmed  by  articles.  In  the  case 
of  a real  and  declared  partnership,  all  eyes 
would  be  open  to  the  existence  of  it  — all 
hands  upon  their  guard  against  its  corruptive 
tendency.  Acting  underthis  check,  the  judges, 
the  ruling  members,  would  be  more  cautious, 
and  abstain  from  serving  the  partnership  in- 
terest, and  (which  is  the  same  thing  in  other 
words)  from  vexing  and  pillaging  the  people, 
in  many  instances  in  which,  for  want  of  such 
a check,  they  now  act  at  their  ease.  Whereas, 
at  present,  the  thread  by  which  the  interests 
of  the  several  members  of  the  firm  are  bound 
together,  being  of  so  fine  a texture  as  to  be 
invisible  to  vulgar  and  incurious  eyes,  that 
check  can  scarcely  be  said  to  have  existence. 

That  the  existence  of  the  corruptive  con- 
nexion is  generally  un perceived,  seems  in- 
dubitable ; else,  how  is  it  that,  — not  from 
lawyers  only,  but  from  non-lawyers  of  all 
classes,  the  boasts  should  be  so  incessant  of 
the  purity  of  English  judicature  ? 

That,  in  a certain  sense,  the  purity  is  com- 
plete, seems  altogether  probable  ; viz.  that, 
within  the  memory  of  any  man  living  (to  go 
no  higher,)  no  English  judge  of  the  superior 
class  ever  received  from  a suitor  anything  that 
could  with  propriety  be  termed  a bribe. 

What  is  more ; were  it  possible  to  know, 
I should  not  be  surprised  to  learn,  that  no 
instance  had  ever  hajrpened  in  which  any 
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judge  now  living  was  instrumental,  know- 
ingly and  willingly,  in  the  establishment  of 
any  fresh  rule  or  practice,  the  effect  of  which 
was  to  make  any  addition  to  the  amount  of 
the  profit  of  the  firm. 

Were  I to  hear  of  the  existence,  without 
being  apprized  of  the  purport,  of  a new  re- 
gulation, emanating  from  any  of  the  courts  of 
Westminster  — and  were  I obliged,  as  suitors 
are  sometimes  in  those  courts,  to  make  a 
bet, — I would  lay  the  odds  that  the  regulation 
had  both  for  its  object  and  its  effect  the  pro- 
moting the  interest  of  the  people,  in  the  cha- 
racter of  suitors,  and  not  that  of  the  learned 
partnership.  For  inasmuch  as,  every  day,  at 
however  slow  a rate,  the  legislature  and  the 
people  come  to  see  further  and  further  into 
their  own  interest  in  respect  of  matters  of  ju- 
dicature,— every  day,  in  point  of  obvious  pru- 
dence, it  becomes  more  and  more  necessary 
for  the  partnership  to  consult  that  interest. 

But,  having  gone  thus  far,  here  I must  stop. 
And,  admitting  on  the  part  of  the  existing 
generation  and  their  probable  successors  all 
this  purity,  no  admission  is  made  that  is  in 
any  degree  inconsistent  with  the  supposition 
of  a system  rotten  to  the  very  core.  Nothing 
is  done  by  any  man  to  make  the  practice 
worse.  Some  things  are  done  now  and  then 
to  make  it  better.  But  so  thoroughly  bad  is 
it,  having  been  so  from  the  beginning  — so 
thoroughly  adverse  to  the  people,  so  tho- 
roughly favourable  to  the  partnership, — that 
to  attempt  in  any  way  to  do  anything  to  make 
it  worse,  would  be  an  enterprise  as  unneces- 
sary as  it  might  be  imprudent  and  unsafe.  At 
the  pace  here  supposed,  improvement  might 
go  on  century  after  century ; and,  after  as 
many  centuries  as  have  elapsed  since  the  Ju- 
lian period,  the  system,  in  respect  of  its  essen- 
tial characters,  might  remain  still  the  same — 
still  subservient  to  the  ends  of  judicature  — 
still  repugnant  to  the  ends  of  justice.  What 
these  characters  are,  or  at  least  some  of  them, 
will  be  endeavoured  to  be  shown  in  the  course 
of  the  next  succeeding  chapters. 

§ 3.  Interest  of  the  partnership  in  depraving 
the  moral  and  intellectual  faculties  of  the 
people. 

Whatever  mischief  is  done  from  the  seat 
of  judicature,  must  have  a veil  to  cover  it. 
It  must  be  taken  for  justice,  or  it  would  not 
be  endured.  What  is  done  by  the  authority 
of  a judge  acting  as  such,  — were  it  avowed, 
or  even,  without  being  avowed,  clearly  un- 
derstood, that  it  was  contrary  to  justice,  and 
by  the  judge  himself  known  to  be  so, — in  the 
first  place,  the  sovereign,  w'hoever  he  were, 
would  not  endure  it ; in  the  next  place,  if 
the  sovereign  would,  the  people  would  not : 
they  would  rise  upon  the  judge,  as  they  did 
upon  Jefferies,  and  tear  him  piecemeal. 

To  keep  the  moral  and  intellectual  facul- 


mo  TECHNICAL  SYSTEM 

ties  of  the  people  in  as  corrupt  and  depraved 
a state  as  possible  (under  the  exceptions  dic- 
tated by  a regard  to  personal  safety,)  may 
therefore  be  set  down  as  among  the  constant 
studies  of  the  rtian  of  law.  To  construct  and 
keep  at  work  such  engines  as  should  be  best 
adapted  to  the  purpose,  has  been  the  subject 
of  his  constant  labours. 

Suppose  a people  reduced  to  such  a pitch 
pf  stupidity,  as  to  be  persuaded  that  to  con- 
vert injustice  into  justice  was  a transforma- 
tion in  the  power  of  every  judge,  and  that, 
to  effect  it,  nothing  more  was  in  any  case 
necessary,  than  to  pronounce  one  or  other  of 
three  or  four  words,  such  as  null,  void,  bad, 
quash,  irregularity.  What  is  easy  enough  to 
conceive  is,  that,  supposing  this  point  ac- 
complished, the  actual  ends  of  judicature  are 
fulfilled  — the  one  grand  problem  solved. 

Suppose,  again,  a people  brought  into  and 
kept  in  such  a state  of  stupidity,  as  to  be- 
lieve, upon  the  word  of  a judge  or  anybody 
else,  that  wilful  falsehood,  when  uttered  by 
or  by  order  of  a judge  acting  as  such,  be- 
comes not  only  an  innocent,  but  a useful,  a 
meritorious,  and  even  a necessary,  practice  ; 
insomuch  that,  w'ithout  it,  justice  either  could 
not  be  administered  at  all,  or  at  any  rate 
eould  not  be  administered  in  anything  like 
the  same  perfection  as  with  it,  and  by  the 
help  of  it.  Here  again  (supposing  this  done,) 
what  is  easily  understood  is,  that  in  such  a 
state  of  things  a judge  need  never  be  at  a 
loss  ; for  that,  under  favour  of  it,  it  is  in  his 
power  at  any  time  to  commit,  with  impunity 
and  safety,  whatever  wickedness  is  most  to 
his  taste. 

All  this  is  plain  and  easy.  But  the  diffi- 
culty, I do  not  say  is  now,  but  one  day  will 
be  — (posterity  will  feel  it  in  all  its  force)  — 
the  difficulty  will  be,  to  conceive  bow  it 
should  be,  that,  in  a state  of  society  in  many 
other  respects  so  highly  enlightened,  a whole 
people,  including  the  members  of  the  sove- 
reignty, should  have  been  in  such  a state  of 
infatuation  as  to  give,  in  language  or  in  prac- 
tice, assent  to  two  propositions,  in  which  so 
much  absurdity  is  combined  with  so  much 
wickedness : propositions,  the  persuasive  force 
of  which  depends  upon  a constant  and  uni- 
versal habit  of  blind  assumption : proposi- 
tions in  defence  of  which,  when  once  put 
into  question,  not  all  the  wit  of  mankind 
could  furnish,  in  the  way  of  argument,  the 
value  of  a single  syllable. 

For  reconciling  the  understandings  of  the 
people  by  argument  and  reason  to  the  practice 
of  these  enormities,  it  is  needless  to  say  how 
vain  the  attempt  would  have  been,  how  hope- 
less the  task  could  not  but  have  appeared  to 
be.  For  reconciling  their  affections,  and  at- 
taching them  to  the  practice  of  these  enor- 
mities, the  course  taken  was,  to  ^ve  it  a 
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connexion  as  close  and  extensive  as  possible 
with  such  results  as  in  themselves  were  most 
agreeable  to  those  affections. 

To  do  away  the  antipathy  naturally  ex- 
cited in  this  or  that  man’s  mind  by  the  view 
of  an  immoral  act  habitually  practised  by 
another,  no  course  can  be  so  effectual  (where 
it  is  a possible  one,)  as  to  engage  him  in  the 
practice  of  it  himself.  This  done,  it  is  no 
longer  in  his  power  to  accuse  the  other  man, 
without  accusing  himself.  His  mouth  is 
stopped  for  ever ; and,  to  keep  at  peace  with 
himself,  an  indispensable  task  is  to  reconcile 
himself  in  opinion,  as  well  as  he  can,  to  that 
sort  of  conduct  to  which  he  has  already  re- 
conciled himself  in  practice.  From  thence- 
forward, his  thoughts  on  the  subject  will  be 
as  few  as  he  can  make  them,  and  those  all  of 
them  on  one  side.  Whatever  idea  tends,  in 
his  view  of  the  matter,  to  present  the  practice 
in  an  agreeable  light,  will  be  embraced  with 
avidity  ; whatsoever  tends  to  place  it  in  an 
unfavourable  point  of  view,  will  be  studiously 
repelled  with  aversion  and  disgust. 

Hence  it  is  that,  under  the  fee-gathering 
system,  it  has  been  to  the  partnership  so  de- 
sirablti  s.n  object,  and  (with  the  help  of  the 
posters  inseparable  from  the  office)  unhappily 
so  easy  a one,  to  convert  the  whole  body  of 
suitors,  little  less  than  the  whole  body  of  the 
people,  into  a company  of  liars  ; to  make  the 
practice  of  that  vice  a condition  sine  qua  non 
to  the  receipt  — let  us  not  say  of  justice  — 
but  of  all  those  necessary  benefits  which  are 
ever  prayed  for  or  granted  under  the  name 
of  justice. 

Accordingly,  in  the  road  of  moral  filth  and 
corruption  thus  elaborately  made,  not  a step 
can  a man  stir  without  either  uttering  some 
lie,  or  acquiescing  in  the  utterance  of  it  by 
some  one  else.  As  nonsense  succeeds  to  non- 
sense, absurdity  to  absurdity,  so  does  lie  to 
lie,  from  the  beginning  of  the  career  to  the 
end  of  it;  all  forced  into  men’s  mouths  by 
these  pretended  guardians  of  the  public  mo- 
rals. 

To  the  youth  of  both  sexes,  when  flock- 
ing to  a ball-room  or  a theatre,  it  has  never 
yet  been  proposed,  as  a condition  precedent  to 
their  admission  into  those  seats  of  social  plea- 
sure and  innocent  delight,  that  they  should, 
each  of  them,  before  the  delivery  of  the 
ticket,  take  a roll  in  the  contents  of  a night- 
cart,  kept  in  waiting  for  that  purpose.  But 
an  initiation  of  that  sort  cannot  be  more  re- 
pugnant to  the  ends  that  attract  the  children 
of  gaiety  to  a theatre  or  a ball  room,  than 
the  being  rolled,  as  suitors  are,  through  the 
mire  of  mendacity,  is  repugnant  to  the  ends 
in  pursuit  of  which  they  find  themselves  lui- 
der  so  unhappy  a necessity  as  that  of  betaking 
themselves  to  that  seat  of  affliction  called  a 
court  of  judicature. 
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§ 4.  Interest  of  the  partnership  in  the  irra- 
tionality of  the  law. 

It  wjis  and  is  the  interest  of  the  partnership 
that  the  law  be  throughout  as  irrational  as 
possible.  Why?  That  it  may  be  as  unconjec- 
turable  as  possible.  The  more  rational,  the 
more  easy  to  discover  by  conjecture;  the  more 
irrational,  the  more  dillicult : — no,  for  that 
Implies  proportion ; whereas  nothing;  was  more 
easy  than  to  give  it  that  degree  ot  irration- 
ality that  should  set  conjecture  at  defiance. 

In  every  country  that  is  not  plunged  in 
barbarism,  — the  inhabitants  of  it  subject  to 
the  yoke  of  corruption  or  caprice  under  the 
mask  of  justice  (but  where  is  the  country 
that  in  this  respect  has  completely  emerged 
out  of  the  sink  of  barbarism  ?)  — the  will  of 
the  sovereign  has,  throughout  every  part  of 
the  field  of  justice  subject  to  it,  clothed  itself 
in  a determinate  assemblage  of  words : and 
those  words  it  has  adequately  conveyed  to  the 
notice  of  each  individual  whose  conduct  is 
respectively  required  to  conform  itself  to  the 
respective  portions  of  it.  So  far  as  this  funda- 
mental duty  of  the  sovereign  has  been  fulfilled, 
the  office  of  conjecture  is  a sinecure.  When 
and  so  far  as  this  duty  has  been  left  unper- 
formed, there  extends  the  province  of  conjec- 
ture. The  materials  which  conjecture  has  to 
work  upon,  have  by  some  means  or  other  been 
locked  up,  and  rendered  inaccessible  to  the 
great  mass  of  those  whose  conduct  is  to  be 
regulated,  or  rather  whose  condition  is  to  be 
disposed  of,  by  a decision  impossible  to  be 
foreknown,  because  not  previously  in  exist- 
ence. Here  then  it  is  that  the  demand  for 
conjecture  comes  in,  and  the  useof  rationality, 
for  the  assistance  of  the  individual  in  the  per- 
formance of  a task  at  once  so  important  and 
so  difficult. 

Applied  to  law,  rational  is  as  much  as  to 
say  subservient  to  utility.  Seeing  that  gene- 
ral utility  is  for  the  most  part  the  object  ac- 
tually aimed  at — always  the  object  professed 
to  be  aimed  at,  by  the  authors  of  statute  law, 
-^men  take  for  granted  that  the  same  has  been 
the  object  aimed  at  by  jurisprudential  law. 
This  being  taken  for  granted, — each  man — 
when,  for  the  purpose  of  determining  at  the 
moment  how  to  conduct  himself,  it  becomes 
necessary  to  him  to  form  a conjecture  relative 
to  the  state  of  the  law,  actual  or  future,  in 
that  behalf — thinks  with  himself  what  sort 
of  decision  is  most  conformable  to  the  con- 
ceptions he  has  been  led  to  entertain  concern- 
ing the  dictates  of  general  utility,  viewed 
either  immediately  in  themselves,  or  through 
the  medium  of  the  dictates  of  justice. 

Utility  being  the  object  towards  which, 
with  more  or  less  skill  and  felicity,  all  eyes 
are  directed,  — what  appears  to  each  man  the 
track  of  utility,  is  the  track  in  which  he  ex- 
pects to  find,  on  each  occasion,  the  footsteps 
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of  the  judge.  Positive  law,  actually  created 
statute  law,  or  known  decisions  of  jurispru- 
dential law,  excepted, — this  is  the  only  chance 
which  the  ideas  of  any  one  individual  have  of 
meeting  with  the  ideas  of  any  other,  the  judge 
himself  included.  The  track  of  utility  is  the 
common  place  of  rendezvous  for  all  minds ; 
meeting  in  it  is  the  only  chance  which  any 
one  mind  has  of  finding  out  any  other.  The 
road  being  one  which  they  are  all  but  too  apt 
to  miss,  hence  the  expectations  of  each  con- 
cerning what  will  be  the  opinions  of  this  or 
that  other  are  proportionably  apt  to  be  disap- 
pointed : but,  be  the  disappointment  ever  so 
frequent,  this  is  the  only  chance  they  have 
for  escaping  from  it. 

But,  as  it  is  the  interest  of  every  individual, 
in  the  character  of  subject  (viz.  to  the  law) 
and  eventual  suitor  to  the  judge,  to  possess 
the  greatest  possible  chance  of  finding  out  by 
conjecture  what  will  be  the  eventual  decision 
of  the  judge;  so,  on  the  other  hand,  under 
the  fee-gathering  system,  it  is  the  interest  of 
the  judge  that,  in  the  endeavours  thus  em- 
ployed to  find  out  what  will  be  the  decision, 
the  suitor  shall  be  as  seldom  right  as  possible  : 
in  other  words,  that,  with  reference  to  the 
suitor,  the  state  of  the  law  should  be  through- 
out not  simply  uncognizable,  but  as  unconjec- 
turable,  as  far  out  of  the  reach  of  conjecture, 
as  possible. 

From  this  unconjecturability,  two  inti- 
mately connected  but  perfectly  distinct  ad- 
vantages accrue  to  the  partnership,  and,  pro 
interesse  suo,  to  the  judge  : — 1.  In  proportion 
as  the  law  really  is  unconjecturable,  the  fail- 
ures made  by  the  suitor  in  his  attempts  to 
find  it  out  are  frequent : and,  as  often  as  the 
conjecture  of  one  party  points  one  way,  while 
the  conjecture  of  the  adverse  party  (both 
being  in  a state  of  affluence  adequate  to  the 
maintenance  of  a suit)  points  the  opposite 
way,  a suit  takes  place,  and  the  partnership 
have  the  benefit  of  it.  2.  In  proportion  as, 
to  him  who,  in  the  quality  of  eventual  suitor, 
thinks  of  it,  it  appears  to  be,  with  reference 
to  himself,  unconjecturable;  in  that  same  pro- 
portion rises  the  obligation  he  feels  himself 
under  of  having  recourse  to  the  professional 
lawyer,  by  whom  that  faculty  of  conjecturing, 
of  which  he  feels  himself  destitute,  is  sup- 
posed to  be  possessed : here  then,  suit  or  no 
suit,  so  much  business  is  made  for  the  profes- 
sional lawyer  in  that  shape,  in  the  character 
of  law-adviser  or  opinionist,  whose  business 
it  is  in  each  case  to  form  conjectures  con- 
cerning what  in  that  case  will  be  the  even- 
tual decision  of  the  judge.  The  judge’s  mind 
the  firmament ; the  opinionist  the  astrologer, 
whose  horoscope  points  itself  to  that  seat  of 
supercelestial  influence. 

To  accomplish  the  object  of  the  partner- 
ship (his  own  of  course  included  in  it,)  it  is 
evident  enough  how  easy,  on  this  occasion. 
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is  the  task  of  the  judge.  Appoint  a place  of 
meeting  with  a man,  if  in  fact  it  be  your  wish 
not  to  meet  with  him,  nothing  can  be  more 
easy:  a very  slight  deviation  from  the  spot  is 
sufficient  to  secure  you  against  the  misfor- 
tune it  is  your  wish  to  avoid.  By  stepping 
aside  but  a little  way  out  of  the  track  of  rea- 
son, a judge  may  thus  be  sufficiently  assured 
of  having  placed  his  decision,  and  all  future 
decisions  capable  of  being  built  on  the  same 
ground,  out  of  the  reach  of  conjecture. 

On  this  occasion  he  has  but  two  purposes 
to  accomplish  ; and  neither  of  them  very  diffi- 
cult to  accomplish:  — 1.  That  the  decision, 
with  the  ground  he  places  it  on,  shall  be  irra- 
tional ; and,  2.  That,  howsoever  irrational, 
they  shall  not  be  in  such  sort  and  degree  ir- 
rational, as  that  it  shall  be  impossible  to  find 
for  them  any  pretence  which  may  serve  to 
prevent  their  irrationality  from  presenting  it- 
self in  its  genuine  colours  to  the  eyes  of  the 
non -lawyers,  whose  interests  are  sacrificed 
by  it. 

The  more  unconjecturable,  the  more  ab- 
struse : the  more  abstruse,  the  greater  the  de- 
gree of  sagacity  and  appropriate  information 
(the  sort  of  information  called  learning)  which 
becomes  requisite  to  the  possession  of  any  to- 
lerable chance  of  pitching  upon  the  eventual 
decision  by  a fortunate  conjecture. 

The  more  irrational,  the  more  unconjectu- 
rable : the  more  unconjecturable,  the  greater 
demand  for  learning. 

But,  with  respect  to  learning  (whatsoever 
be  the  subject ;)  the  more  abstruse  it  is,  that 
is,  the  greater  the  force  of  mind  it  is  supposed 
to  require,  and  to  attest  the  possession  of,  the 
greater  the  admiration  it  is  wont  to  excite. 

Thus  it  is,  that  out  of  the  sink  of  those 
iniquities,  in  which,  if  seen  in  their  true  light, 
they  would  have  found  a source  of  shame — 
of  well-merited  odium  and  contempt,— out  of 
that  same  sink,  they  have  contrived  to  draw 
a fund  of  glory.  Out  of  the  den  of  iniquity 
and  nonsense  dealt  out  blindfold,  and  in  re- 
turn for  such  dispensations,  not  wealth  alone, 
but  honour,  wealth,  and  reverence,  are  poured 
into  their  laps  by  the  deluded  multitude. 

The  excrements  of  his  body  are  the  pre- 
sents distributed  by  the  Grand  Lama  to  such 
of  his  votaries  as  he  expects  to  find  his  ac- 
count in  honouring:  jewels,  gold,  and  silver, 
are  the  presents  sent  to  him  in  return.  The 
excrements  of  his  brain  are  the  dole  distri- 
buted to  the  non-lawyer  by  the  man  of  law ; 
and  the  expected  return  comes  to  both  im- 
postoi^  in  the  same  valuable  shapes. 

§ 5.  Limits  to  the  operation  of  the  sinister 
interest. 

The  mass  of  mischiefs  to  which  the  authors 
of  the  technical  system  were  led  by  the  in- 
fluence of  this  sinister  interest  to  give  birth, 
was  not  mischief  in  all  shapes  without  dis- 
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tinction;  the  extent  of  it  was  bounded  by 
certain  exceptions,  conditions,  limitations. 

1.  The  subject  of  depredation  is  the  mat- 
ter of  property  or  wealth,  considered  as  liable 
to  be  transferred  from  hand  to  hand  by  such 
means.  If  wealth  in  every  shape  had  been 
destroyed,  profit,  judicial  profit,  would  thus 
have  been  dried  up  in  its  source.  Fees  are 
the  golden  eggs : national  wealth,  the  hen  that 
lays  them. 

2.  A lawyer,  besides  being  a lawyer,  is  a 
man.  He  sleeps  commonly  in  a house  — he 
travels  frequently  on  a road.  Were  any  such 
misfortune  to  happen  to  the  man,  as  that  of 
seeing  his  house  burnt,  or  feeling  his  throat 
cut,  the  sympathy  of  the  lawyer  would  hardly 
be  altogether  idle.  This  is  another  motive  for 
prescribing  some  sort  of  limitation  to  crimes 
in  general,  and  more  particularly  to  those 
more  violent  ones,  of  which,  if  too  liberal  an 
encouragement  and  indulgence  were  to  be 
extended  to  them,  the  destruction  of  society 
would  be  a speedy  consequence. 

By  the  same  principle  by  the  action  of 
which  he  is  induced  to  nurse  and  encourage 
some  sorts  of  misdeeds,  he  will  be  induced 
to  aim  with  more  or  less  energy  and  felicity 
at  the  prevention  of  others.  The  misdeeds 
he  nurses,  will  be  those  from  which  he  has 
most  to  gain  and  least  to  fear ; the  misdeeds 
he  combats,  will  be  those  from  which  he  has 
most  to  fear,  and  least  to  gain. 

A great  majority  of  the  whole  number  of 
misdeeds  have  ever  been,  and  will  ever  be, 
offences  of  the  predatory  class ; and  of  these, 
again,  a great  majority  will  have  for  their 
authors  a set  of  miserable  wretches  from 
whom  little  or  nothing  is  to  be  extracted  in 
the  shape  of  fees.  They  will  be,  in  a word, 
crimes  of  indigence — theft,  highway-robbery, 
housebreaking,  and  so  forth.  Thus  far,  then, 
clients  and  suitors  are  hardly  worth  multi- 
plying  in  the  character  of  defendants.  More- 
over, the  persons  exposed  to  suffer  by  these 
offences  are  persons  of  all  classes,  poor  as 
well  as  rich ; and,  taking  persons  of  all  classes 
in  the  aggregate,  a great  majority  will  be  too 
poor  to  yield  a mass  of  fees  worth  stooping 
for.  Thus  far,  then,  they  are  but  little  worth 
nursing  and  multiplying  in  the  character  of 
prosecutors.* 

When  a mass  of  property  constitutes  a 
stake  contended  for  by  two  parties,  or  sets 
of  parties,  and  that  capable  of  being  at  an 
early  stage  impounded,  or  at  any  rate  sure  to 
be  forthcoming ; when  an  estate  in  any  shape 
is  at  stake,  and  it  can  be  so  ordered  that 
costs  shall  come  out  of  the  estate ; this  is 
the  sort  of  cause  worth  nursing  above  all 
others.f 


• See  farther  on  this  subject,  “ Justice  and 
Codification  Petitions  ” (Vol.  V.  p.  ff’7-) 

-f-  At  the  Old  Bailey,  in  a case  of  theft,  the 
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Taken  together,  the  aggregate  of  criminal 
suits  compose  an  object  very  little  worth 
nursing,  in  comparison  with  the  aggregate  of 
non-criminal  suits.  Accordingly,  it  is  in  the 
former  class  of  causes  that  the  greatest  regard 
will  be  manifested  for  the  ends  of  justice  — 
that  most  care  will  be  taken  for  securing  the 
conviction  of  the  wrong-doer,  the  acquittal 
of  the  guiltless  — and  that  the  quantity  of 
factitious  expense,  vexation,  and  delay,  will 
be  least  considerable. 

3.  To  the  absolute  and  exclusive  pursuit  of 
the  ends  of  judicature,  the  power  of  the  legis- 
lature would  always  be  an  obstacle,  resisting 
with  a greater  or  less  degree  of  force. 

Of  the  abuses  of  which  the  technical  sys- 
tem was  naturally  composed,  some  of  the 
grossest  and  most  intolerable  would  now  and 
then  be  removed ; and  the  idea  of  censure. 


same  day  has  seen  the  offence  committed,  and 
the  malefactor  apprehended  and  definitively  con- 
victed; while  in  the  Court  of  Chancery,  if  so  it 
happened  that  a man  who  by  a fraud  had  got  pos- 
session of  an  estate,  was  disinclined  to  part  with 
it, — a decree  being,  after  a certain  or  rather  un- 
certain number  of  years,  obtained,  another  year 
was  employed  in  “ spending  the  process  of  the 
court,"  before  the  effeet  of  the  decree  could  be 
obtained  — before  “ the  plaintiff  could  have  any 
effect  from  the  suit;”“  the  defendant  having  that 
time  given  him  to  spend  the  plaintiff’s  money, 
while  the  partnership  were  feeding  upon  both. 

The  court  had  a certain  quantity  of  process, 
which  was  to  be  expended;  and  till  the  expen- 
diture was  consummated,  neither  justice,  nor  so 
much  as  a semblance  of  justice,  was  to  be  had; 
— a certain  quantity  of  “ process  to  be  spent;” 
that  i.s,  among  a certain  set  of  officers,  a certain 
mass  of  money  to  be  distributed  in  the  shape  of 
fees.  Could  the  harpies  but  have  been  let  in  upon 
the  carcase  all  at  once!  — but  decency  forbade: 
apjiearances  were  to  be  kept  up. 

In  French  judicature,  in  the  case  of  those 
crimes  which  are  most  frequent  and  most  formi- 
dable (such  as  theft,  house-breaking,  highway 
robbery,  murder  on  the  occasion  of  robbery,)  if 
the  defendant  were  insolvent,  the  costs  were  borne 
by  the  king,  or  the  grantees  by  whom  the  burthen 
and  benefitsofjudicature  were  shared.  In  France, 
accordingly,  criminal  suits  were  frequently  no 
less  dilatory,  no  less  expensive,  no  less  profit- 
able, than  civil  ones.  In  England,  individuals, 
in  the  character  of  prosecutors,  bearing  their  own 
costs,**  and  little  being  to  be  got  from  the  vulgar 
herd  of  malefactors,  the  general  interest  prevailed 
over  the  particular  official  and  professional  inte- 
rest ; and,  in  comparison  with  criminal  causes  un- 
der  the  French  system,  and  non-criminal  under 
the  English,  criminal  causes,  such  as  the  vulgar 
herd  of  malefactors  are  most  apt  to  be  concerned 
in,  are  undilatory  and  unexpensive.  In  compa- 
rison,— ^viz.  with  what  is  the  practice  in  those  other 
instances — for  as  to  what  it  might  be  in  the  same 

instances,  the  case  is  widely  different, factitious 

delay  and  expense  are  sufficiently  copious. 

« Gilbert,  Forum  Romanum,  ch.  v.  pp.  84,85. 

**  Prosecutors  and  their  witnesses  are  not  al- 
lowed more  than  3s.  6d.  a-day  for  their  attendance, 
except  in  particular  cases.— Ed. 
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and  even  punishment,  how  little  soever  to 
be  apprehended  by  such  hands  and  from  such 
hands,  could  never  in  this  line  be  altogether 
without  influence. 

But  though,  in  the  character  of  a check,  as 
M'ell  as  a remedy,  this  superintending  power 
would  never  be  altogether  without  its  influ- 
ence ; yet,  in  the  character  of  a bar,  as  well 
as  a remedy,  it  could  never  be  other  than  a 
very  unsteady  and  inadequate  one. 

It  was  only  because  the  hands  in  which  the 
power  of  supreme  legislation  resided,  were, 
in  some  way  or  other,  in  respect  of  some  other 
necessary  endowment  more  or  less  deficient, 
— that  the  task  of  laying  down  the  rule  of 
action  could  ever  have  been  intrusted  (or 
rather  left  and  abandoned)  to  hands  so  essen- 
tially and  incurably  incompetent. 

In  this  or  that  place  he  would  be  for  a length 
of  time  (like  John  Doe)  not  to  be  found  any- 
where :*  in  one  place  he  would  be  for  a score 
of  years  together ; f in  another  for  a century 
or  two,t  in  the  state  of  a dormouse,  — the 
day  of  his  resurrection  uncertain,  or  destined 
never  to  arrive. 

When  he  exists,  if  he  be  a corporation  sole, 
this  corporation  will  be  a puppet  in  the  hands 
of  some  member  of  the  fee-gathering  part- 
nership : no  one  else  uniting  the  experience, 
industry,  and  reputation,  necessary  to  the 
faculty  of  coping  with  a mass  of  accounts 
screwed  up  by  ages  of  exertion  to  the  maxi- 
mum of  intricacy. 

If  he  be  a corporation  aggregate,  the  same 
causes  will  still  operate  to  make  him  yield  to 
the  current  against  which  his  power  should 
be  as  a dike  : to  lay  him,  more  or  less,  at  the 
mercy  of  those  to  whose  enormities  he  should 
operate  as  a check. 

Even  though  adequate  knowledge  and  skill, 
as  well  as  power,  should  not  be  wanting,  — 
still  the  public  affection  by  which  he  is  urged 
to  oppose  the  torrent,  will  be  apt  to  prove 
but  a feeble  counterpoise  to  the  strong  and 
concentrated  interest  which  gives  motion  to 
it. 

4.  To  the  sort  of  check  la.st  mentioned,  the 
apprehension  of  popular  discontent  would  al- 
ways add  another,  though  always  one  still 
more  feeble.  It  is  only  through  the  medium 
of  the  legislature,  that  the  people  at  large  can 
act  in  this  direction  with  any  considerable 
effect;  unless  it  be  with  such  violence  and 
irregularity,  as  to  render  the  remedy  worse 
than  the  worst  paroxysm  of  the  disease. 

Even  at  theheight  of  absolute  or  ill-checked 
power,  reputation,  it  is  true,  can  never  be  al- 
together without  its  value.  But  the  opinion 
of  the  public  at  large  can  never  operate  as  a 
check  upon  the  enormities  of  lawyers,  any 

• England  before  Henry  III. 

•h  England  at  various  times  during  the  cessa- 
tion of  Parliaments. 

J France  and  Spain. 
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further  than  as  the  people  are  in  a condition 
to  see  through  the  artifices  of  lawyers : and 
so  completely  has  the  field  been  everywhere 
rendered  impenetrable  and  repulsive  to  un- 
learned eyes,  that  the  people,  be  their  suffer- 
ings ever  so  acute,  know  not  so  much  as  to 
point  to  the  seat  of  the  disease,  much  less  to 
choose  and  call  for  an  appropriate  remedy. 

Success  has  long  ago  crowned  the  machi- 
nations of  the  man  of  law.  The  ends  of  jus- 
tice have  been  thrust  by  him  out  of  sight. 
Spurious  ends,  adherence  to  this  or  that  per- 
nicious prejudice,  have  been  set  up  in  their 
stead.  These  spurious  ends  have  been  habitu- 
ally passed  upon  the  people  for  the  legitimate 
ends.  The  Baal  to  whom  his  priesthood  bow 
the  knee,  the  people  have  been  taught  and 
have  learnt  to  worship  as  the  true  God. 

What  the  eflTect  of  the  law  may  be  upon  the 
fate  of  some  individual,  who  at  the  moment 
happens  to  be  an  object  of  popular  favour  or 
disfavour,  is  the  only  sort  of  law  question  in 
which  the  great  body  of  the  people  are  apt 
to  take  any  very  strong  or  steady  interest. 
So  the  point  of  the  day  be  gained,  — at  what 
expense  it  is  gained  (I  mean  at  the  expense 
of  what  mischief  done  to  the  whole  body  of 
the  laws,)  is  no  concern  of  tbeirs.* 

5.  To  the  above  checks,  which,  with  more 
or  less  efficacy,  operate  all  over  the  civilized 
world  (for  throughout  the  whole  of  that  ex- 
tent spreads  the  plague  of  technical  judica- 
ture,) English  jurisprudenceadds  one  peculiar 
to  itself.  As,  in  another  line  of  practice,  thief 
is  sometimes  caught  by  thief,  — so  in  this  one 
it  has  happened,  in  more  instances  than  one, 
that  one  abuse  has  received  a sort  of  correc- 
tion from  another. 

Subordinate  judicatures  of  narrow  extent 
excepted,  originally  there  was  but  one  court 
for  everything.  Business  everflowing,  a di- 
vision was  made  (such  as  it  was)  of  the  field 
of  judicature.  The  line  drawn,  or  attempt- 
ed to  be  drawn,  being  not  geographical,  but 
metaphysical,  the  limits  were  of  course,  in  a 
multitude  of  points,  obscure  and  ill-defined. 
Four  great  shops,  with  a quantity  of  custom 
allotted  out  for  each,  were  opened  at  once 
for  the  sale  of  that  commodity  which  went  by 
the  name  of  justice : four  great  shops ; the 
original  universal  shop,  with  the  king  at  the 
head  of  it,  being  parted  off  into  four  quarters 
for  that  purpose.  Honest  men  might  have 
found  difficulty  enough  in  settling  which  be- 
longed to  each ; these  men  strove  might  and 
main,  each  of  them  to  steal  what,  to  the 
knowledge  of  every  man,  and  of  himself  more 
particularly,  was  the  indisputable  property  of 
his  next  neighbour.  No  contrivance,  no  wic- 
kedness, was  spared.  Mendacity,  being  the 
weapon  everybody  was  most  expert  in  the 


• See  WUkes’s  case,  i»/ra,  Chap.  XIV.  Nul- 
lification. 

Vox..  VII. 


use  of,  was  employed  by  everybody.  The 
natural  arbiter,  the  king,  looked  on  and  stared. 
Parliament,  sometimes  in  existence,  some- 
times in  abeyance,  never  acting  but  upon  the 
spur  of  some  pressing  or  rather  excruciating 
exigence,  eitherthought  nothing  of  t he  affray, 
or  knew  not  what  to  think  of  it.  Universal 
lasstitude  put  at  length  a period  to  the  war, 
by  a sort  of  uti  possidetis.  The  brethren  part- 
ed like  two  fish  wives,  each  with  a handful 
of  the  spoils  of  her  antagonist  in  her  hand. 

Be  the  cause  of  this  chance-medley  what  it 
may ; the  result  has  been,  that,  for  a consi- 
derable part  of  tbe  aggregate  stock  of  com- 
modities taken  together,  the  suitor  has  two, 
or  even  (for  some  articles  of  it)  three,  shops, 
among  which  to  take  his  choice.  From  tbe 
competition,  it  has  been  supposed  that,  in  the 
case  of  this  as  of  other  branches  of  trade,  the 
customer  derives  a considerable  advantage. 
Each  shop  stands  engaged  by  interest  to  vie 
with  its  rivals,  either  in  respect  of  the  cheap- 
ness, or  in  respect  of  the  goodness,  of  the 
articles  in  which  they  deal.  The  principle 
which  operates  as  a cause  of  this  benefit  — 
of  the  service  thus  rendered,  or  supposed  to 
be  rendered,  to  the  ends  of  justice,  may  be 
termed  the  double-shop,  or  rival-shop  prin- 
ciple. 

The  advantage,  such  as  it  is,  flowing  or 
supposed  to  flow  from  this  principle,  seems 
to  be  attached,  if  not  in  an  exclusive,  at  least 
in  a pre-eminent  degree,  to  the  fee-gathering 
system.  Supposing  the  retribution  given  in 
the  shape  of  a fixed  salary,  the  motive  of  love 
of  reputation  (it  is  true)  might  act  with  a 
certain  degree  of  force,  in  the  character  of  a 
cause  of  exertion;  but  suppose  it  to  present 
itself  in  the  shape  of  fees  depending  upon  the 
number  of  suitors,  and  thence,  in  a certain 
degree,  upon  the  reputation  of  the  court, 
there  would  still  be  the  love  of  reputation, 
and  the  more  substantial  motive,  the  love  of 
fees,  besides. 

The  advantage,  such  as  it  is,  is  well  worth 
consideration  : not  the  less,  as  being  the  only 
one  (and  that  altogether  casual  and  unde- 
signed) which  the  fee-gathering  system  has  to 
set  against  so  many  pernicious  consequences 
as  have  been  already  under  review. 

That  it  is  not  altogether  imaginary,  seems 
indubitable;  but  it  applies  not  with  equal 
force  to  all  the  ends  of  justice.  The  way  in 
which  it  is  of  use,  seems  to  be  by  diminishing 
the  probability  of  misdecision,  to  the  preju- 
dice of  the  plaintiffs  side.  It  being  the  in- 
terest of  the  judge  to  draw  into  his  court  as 
many  suits  as  he  can,  and  the  party  on  whom 
it  depends  whether  the  suit  shall  be  instituted 
in  one  or  other  of  the  two  courts  being  the 
plaintiff, — he  will,  in  proportion  to  the  quan- 
tity of  emolument  at  stake,  be  stimulated  to 
exert  his  faculties  in  the  endeavour  to  render 
justice  in  favour  of  that  side. 
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§ 6.  Vices  of  established  judicature,  how  far 
the  effect  of  design. 

Though,  of  so  many  unjust  rules  and  prac- 
tices as  the  system  of  regular  procedure  "teems 
with,  or  rather  is  composed  of,  there  is  not 
perhaps  a single  one  that  is  not  in  some  way 
or  other,  directly  or  indirectly,  subservient 
to  the  actual  and  false  ends  of  judicature,  — 
it  would  be  an  error  to  suppose  tha,t  in  every 
instance  the  mischief  has  been  the  fruit  of  de- 
sign on  the  part  of  any  one  of  the  authors  ; 
much  less  of  a general  concert,  official  and 
professional. 

The  leading  features  having  been  traced  by 
design,  — a large  part,  perhaps  in  bulk  the 
largest,  may  easily  have  been  filled  in  by  im- 
becility and  indifference. 

Imbecility  (understand  always  relative  im- 
becility) was  a natural  consequence  of  the 
original  choice  made  of  the  sinister  ends.  To 
delude  the  other  branches  of  the  government, 
and  the  people  in  the  character  of  suitors,  it 
was  necessary  that  the  real  mischief  under- 
neath should  receive  a covering  of  apparent 
•good,  from  something  wearing  the  name  of 
reason.  The  nature  of  things  not  affording 
any  good  reason,  a bad  one  was  to  he  fabri- 
cated. But  the  same  sinister  interest  that 
produced  the  fabrication  of  the  bad  reason  on 
the  part  of  one  man  in  the  character  of  judge, 
produced  the  adoption  of  it  on  the  part  of  his 
colleagues  and  successors : and  to  adopt  the 
bad  reason  with  as  little  violence  to  con- 
science as  might  be,  it  was  necessary  to  take 
that  course  which  is  taken  by  all  men  under 
the  influence  of  sinister  interest,  viz.  to  turn 
aside  from  all  considerations  tending  to  evince 
the  absurdity  of  the  doctrine — to  pin  down 
the  attention  to  all  considerations  tending 
to  conceal  the  absurdity  from  view.  When 
the  practice  is  completely  absurd  and  mis- 
chievous, without  a grain  of  utility  among  its 
effects,  the  considerations  tending  to  show  the 
absurdity  of  it  will  be  all  the  considerations 
belonging  to  the  particular  case  in  hand  : the 
considerations  tending  to  conceal  the  absur- 
dity of  it  will  be  those  general  considerations 
which  for  this  sort  of  work  compose  the  stand- 
ing stock  of  instruments:  the  great  learning 
and  venerable  character  of  the  prime  author 
(known  or  unknown) — the  difficulty  of  fa- 
thoming the  depths  of  the  science — the  dan- 
ger of  forming  a hasty  conclusion  from  the 
superficial  and  partial  appearances  presented 
by  a first  view  — the  observation,  that  when, 
in  consequence  of  any  such  hasty  and  incor- 
rect views,  alterations  have  been  made,  the 
mischief  of  the  alteration,  and  thence  the 
wisdom  of  the  preceding  practice,  has  been 
manifested  by  subsequent  experience. 

It  is  in  this  way  that,  as  in  religion,  so  in 
jurisprudence,  there  is  no  absurdity  so  gross 
as  not  to  have  found  its  zealous,  and  in  a cer- 
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tain  sense  even  its  disinterested,  defenders : 
for, — howsoever  the  habit  of  false  reasoning 
may  have  had,  at  its  origin,  the  influence  of 
sinister  interest  for  its  efficient  cause, — yet, 
when  once  in  train,  it  is  driven  on  by  the  vis 
inerticB  in  the  beaten  track,  till  at  length  it 
acquires  an  independent  existence,  having  lost 
all  recollection  of  the  impure  source  that  gave 
it  birth. 

Thus  it  is  that,  in  all  that  train  of  reason- 
ing which  exercises  itself  over  the  particular 
field  in  question  — in  all  that  quarter  of  the 
psychological  frame,  a sort  of  local  palsy  es- 
tablishes itself:  a habit  of  imbecility,  a dis- 
tempered relish  for  the  convenient  absurdity, 
a nausea  for  inconvenient  truth. 

This  partial  sort  of  mental  palsy  is  not  in- 
compatible with  an  ordinary,  nor  even  with 
an  extraordinary,  degree  of  strength  in  the 
other  part  of  the  mental  frame.  The  Her- 
culean mind  of  Johnson,  driven  to  the  con- 
fines of  insanity  by  the  veteres  avia:  that  had 
taken  possession  of  his  bosom  in  early  youth, 
laboured  under  a palsy  of  this  kind,  and  had 
lost  the  faculty  of  reasoning  on  certain  topics 
connected  with  religion,  as  may  be  seen  in 
the  hints  given  by  his  biographers. 

Alchymy,  judicial  astrology,  judicature  un- 
der technical  procedure, — under  these  names 
may  be  seen  so  many  systems  of  profit-seek- 
ing imposture:  alchymy,  the  art  of  cheating 
men  on  pretence  of  making  gold;  judicial  as- 
trology, the  art  of  cheating  men  on  pretence 
of  foretelling  future  events;  judicature  (un- 
der technical  procedure,)  the  art  of  cheating 
men  on  pretence  of  administering  justice. 

That  among  alchymists  and  judicial  astro- 
logers there  have  been  those  who  have  been 
dupes  to  the  impostures  by  which  they  pro- 
fited, cannot  be  doubted.  That,  among  tech- 
nical  lawyers,  prejudice,  and  the  concealed 
workings  of  self-interest,  have  been  produc- 
tive of  the  like  illusion,  is  equally  indubitable. 
Between  the  company  of  dupes,  and  the  fel- 
lowship of  hypocrites,  who  shall  draw  the 
line  ? No  one  under  omniscience.  And  to 
what  use  would  it  be  drawn?  To  none  what- 
ever. On  the  physical  ground,  how  often  must 
the  dupe  and  the  impostor  have  been  counted 
in  one  person,  — a dupe  at  the  commence- 
ment of  his  career,  an  impostor  in  the  progress 
of  it ! The  same  delusions  by  which  he  had 
been  himself  deceived,  would,  after  the  cloud 
was  dissipated,  and  when  the  jargon  had  be- 
come sufficiently  familiar,  serve  him  for  pro- 
pagating the  delusion  to  other  minds. 

Thus  on  physical  grounds.  And  what  is 
there  that  should  render  it  otherwise  on  the 
moral  ? 

Neither  on  any  of  these  grounds  are  the 
characters  of  dupe  and  impostor  incapacitated 
from  meeting  in  the  same  person  at  the  same 
time. 

The  alchymist  sells  the  art  of  making  gold: 
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what  he  knows  is,  that  as  yet  be  is  not  him- 
self in  possession  of  that  art:  what  he  is  not 
yet  satisfied  of,  is,  that  no  other  artist  has 
ever  been,  or  has  had  any  reasonable  hope  of 
being,  more  fortunate. 

The  astrologer  foretels  future  events. — 
What  he  cannot  but  know,  is,  that  the  event 
has  belied  the  predictions  hazarded  by  him  in 
former  instances.  What  it  may  be  that  he  is 
not  yet  satisfied  about,  is,  that  the  fault  lies 
not  in  the  artist,  but  in  the  art. 

What,  under  the  system  of  technical  pro- 
cedure, the  judge  cannot  but  see,  is,  that 
the  decisions  he  pronounces  are  frequently, 
the  course  of  procedure  to  which  he  sees  the 
suitors  confined  is  constantly,  in  a state  of 
repugnance  to  the  ends  of  justice.  What  it  is 
possible  he  may  not  see,  is,  that  this  repug- 
nance is  the  work  of  his  predecessors  in  power 
and  office — that  it  has  not  its  root  in  the  na- 
ture of  things.  To  the  ends  of  justice,  from 
his  first  entrance  upon  the  career,  he  has  never 
been  accustomed  to  turn  his  eyes.  The  objects, 
the  only  objects,  towards  which  he  has  been 
accustomed  to  look  with  any  degree  of  com- 
placency, are  the  principles  and  rules  actually 
established  : established,  probably  under  the 
pretence,  possibly  under  the  notion,  but, 
whether  pretence  or  notion,  certainly  false, 
of  their  being  so  many  means  conducive  to 
the  true  ends  of  justice.  Are  they  really  thus 
conducive?  A proposition  this,  which  he  has 
ever  found  it  altogether  easy  and  convenient 
to  assume  and  take  for  granted ; not  at  all 
easy,  and  altogether  inconvenient,  to  inquire 
into.  For  appearing  to  regard  them  as  being 
thus  conducive,  as  being  practically  neces- 
sary, to  the  ends  of  justice,  he  has  as  good  a 
pretence  and  (as  towards  the  public)  a justi- 
fication, as  heart  can  wish:  he  has  the  unani- 
mous certificate  of  all  those  who  are  generally 
supposed  to  know,  or  to  be  capable  of  know- 
ing, anything  about  the  matter.  That  the 
decisions  prescribed  by  the  system  he  pursues 
are,  in  abundance  of  instances,  repugnant  to 
the  direct  ends  of  justice,  is  a truth  conti- 
nually before  his  eyes:  what  he  does  not  see 
is,  that  there  exists  any  other  system,  by  the 
observance  of  which  the  frequency  of  such 
repugnance  would  be  diminished.  How  hap- 
pens it  that  this  better  system  is  never  seen 
by  him?  Because  there  would  be  no  profit, 
no  pleasure,  nothing  but  difficulty  and  toil, 
in  looking  for  it;  no  profit,  no  pleasure,  no- 
thing but  shame  and  fear,  in  finding  it. 

Under  his  eye  lies  the  natural,  the  sum- 
mary system,  in  all  its  various  branches  ; in 
which  such  unjust  decisions  cannot  but  be 
incomparably  less  frequent,  since  in  them 
there  are  not  any  rules,  as  in  his  system  there 
are  so  many  rules,  the  effect  of  which  (as 
far  as  pursued)  is  to  render  such  injustice 
necessary.  There  it  lies  under  his  eye  : but 
what  is  there,  that  to  any  use,  with  any  re- 
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ference  to  his  own  practice,  should  engage 
him  to  bestow  a glance  upon  it  ? On  what 
part  could  he  turn  his  eyes  that  would  not 
publish  to  him  his  own  shame  ? 

To  sum  up  the  result  of  the  foregoing  ob- 
servations : — what  may  be  open  to  doubt  is, 
in  what  degree,  on  this  or  that  occasion,  this 
or  that  individual  may  have  been  actuated  by 
a deliberate  intention  to  sacrifice  the  ends  of 
justice  : how  much  of  the  effect  may  have 
been  produced  by  the  direct  and  acknowledged 
operation  of  the  sinister  interest,  how  much 
by  the  unperceived  influence  of  a prejudice 
produced  by  the  unperceived  operation  of  that 
interest,  how  much  by  honest  blindness  and 
negligence.  What  does  not  admit  of  doubt 
is,  that,  supposing  such  to  have  been  the 
views  and  wishes,  they  could  not  by  any 
other  arrangements  have  been  more  fully 
accomplished,  than  they  have  been  by  these 
existing  ones. 

§ 7.  Hecapitulation. 

That  the  conclusions  resulting,  though  but 
in  the  way  of  corollaries  from  the  above  sur- 
vey, may  be  placed  in  a distinct  point  of 
view,  — a few  propositions,  by  way  of  recapi- 
tulation, may  in  this  place  be  not  without 
their  use. 

1.  That,  — in  so  far  as  it  has  departed  from 
the  practice  of  the  courts  of  natural  proce- 
dure,— the  practice  of  the  courts  of  techni- 
cal procedure,  the  practice  of  all  the  courts 
in  the  kingdom  (the  above  excepted,)  is  com- 
pletely and  radically  unconducive  and  repug- 
nant to  the  professed  and  supposed  ends  of 
their  institution,  the  ends  of  justice. 

2.  That,  in  the  mind  of  the  judges  (how- 
soever it  might  have  been  in  the  mind  of 
the  legislator,  so  far  as  the  legislator  has  in- 
terfered in  the  ordering  of  it,)  it  never  has, 
unless  comparatively  speaking  of  late  years, 
been  directed  to  those  ends. 

3.  That  the  ends  to  which  it  has  been 
directed  have  been  the  procurement  of  the 
maximum  of  profit,  combined  with  the  maxi- 
mum of  ease,  immediately  to  tlie  judges,  and 
intermediately  to  the  several  other  classes  of 
lawyers. 

4.  That,  to  the  purpose  of  the  collection 
of  this  profit,  lawyers,  all  classes  taken  to- 
gether, with  the  judges  at  their  head,  con- 
stitute a virtual  partnership. 

5.  That,  of  this  departure  from  the  ends 
of  justice,  the  consequence  is  perpetual  in- 
justice: injustice  in  every  one  of  its  shapes, 
and  in  every  one  of  them  to  a prodigious 
amount:  failure  of  justice  and  misdecision 
to  the  prejudice  of  the  plaintiff’s  side;  mis- 
decision to  the  prejudice  of  the  defendant  s 
side  ; vexation,  expense,  and  delay,  all  fac- 
titious, and  manufactured  in  prodigious  quan- 
tities, on  both  sides. 

6.  That  the  judges  of  modern  times,  — - 
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not  having  had  any  concern  in  the  forming 
of  the  system,  but  taking  it  as  they  found 
it,  and  being  bound  to  pursue  it  throughout, 
except  in  so  far  as  any  alteration  may  come 
to  have  been  made  in  it  by  competent  autho- 
rity,   reap  the  whole  benefit  of  its  depra- 

vity, without  incurring  either  reproach  or 
danger : and  that,  though  constantly  occu- 
pied in  the  working  of  injustice  in  all  its 
shapes,  they  are  not  in  that  respect  charge- 
able with  criminality  in  any  shape,  or  with 
any  the  slightest  misdemeanour  ; the  mis- 
chief they  are  continually  occupied  in  doing, 
being  done  not  contrary  to  law,  but  accord- 
ing to  law. 

7.  That,  in  this  perpetual  fabrication  of 
mischief  and  distribution  of  injustice,  there 
is  nothing  in  any  way  inconsistent  with  that 
perfect  purity  and  uncorruption  which  has  so 
long  been  regarded  as  a characteristic,  and 
perhaps,  in  the  degree  in  which  it  is  pos- 
sessed, the  peculiar  virtue  of  an  English  (say 
also  British)  judge : the  measure  of  profit 
regularly  received  by  those  judges  according 
to  law,  being  probably  greater  than,  under 
the  most  corrupt  administration  of  justice 
in  any  other  country,  was  ever  received  by 
judges  of  the  like  rank  in  the  way  of  bribes, 
and  contrary  to  law. 

8.  That,  being  not  only  authorized,  but 
bound,  to  pursue  the  course  marked  out  by 
the  established  system  as  it  is,  it  would,  in 
the  instance  of  any  individual  judge  (in  so 
far  as  he  keeps  to  that  course,)  be  a ques- 
tion equally  useless,  invidious,  and  indeter- 
minable, how  far,  in  his  own  conception  of 
the  matter,  he  pursues  the  ends  of  justice, 
— how  far  (if  in  any  degree)  he  pursues  the 
established  ends  of  judicature,  as  above  de- 
lineated. 

9.  That,  — howsoever  it  may  be  to  be  re- 
gretted that,  in  the  midst  of  such  a heap  of 
abuse,  to  which,  in  one  way  or  other,  con- 
scious or  unconscious,  they  were  continually 
adding,  — neither  the  whole  order  of  judges, 
nor  one  member  of  that  order,  ever  exhibited 
symptoms  of  any  serious  desire,  by  their  own 

•authority,  or  by  application  to  the  superior 
source  of  power,  to  apply  any  considerable 
and  efficient  remedy  ; yet  (in  so  much  as  no 
such  obligation  has  ever  been  imposed  upon 
them  by  any  official  oath,  or  otherwise  by  any 
positive  law)  the  question,  whether,  on  the 
score  of  such  forbearance,  any  blame,  even 
of  the  mere  moral  cast,  can  justly  attach  to 
them  (for  legal  blame  is  altogether  out  of  the 
question,)  would  be  another  question  alike 
useless  and  invidious. 

10.  That,  in  so  much  as,  by  any  such  in- 
terference, every  person  in  that  high  station 
would  have  more  or  less  to  suffer,  and  no 
person,  in  the  way  of  ordinary  interest,  any- 
thing to  gain,  — the  wonder  that  no  such  in- 
terference has  ever  hitherto  taken  place  would 
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be  a wonder,  the  expectation  that  such  in- 
terference should  ever  generally  take  place 
would  be  an  expectation,  repugnant  to  uni- 
versal experience  and  common  sense. 

11.  That,  though  in  the  legislative  body 
there  be  power  abundantly  competent  to  a 
complete  system  of  reform,  in  this  as  in  every 
other  line  of  abuse;  yet,  inasmuch  as,  on 
the  part  of  any  individual  person  within,  any 
more  than  without,  that  body,  there  exists 
neither  obligation,  nor  adequate  inducement 
in  any  other  shape,  either  to  propose  any  such 
system,  or  any  the  smallest  portion  of  it,  or 
ever  to  look  into  the  actually  existing  system 
in  any  such  point  of  view;  neither  matter  of 
blame,  nor  matter  of  wonder,  on  this  score, 
is  to  be  found  in  the  instance  of  any  indivi- 
dual member  of  that  supreme  body,  any  more 
than  on  the  part  of  any  member  of  the  le- 
gally exalted  though  subordinate  body  above 
mentioned. 

12.  That,  by  no  institution  which  should 
have  for  its  professed  object  the  propagation 
of  vice,  could  vice  (in  three  of  its  most  per- 
nicious shapes,  mendacity,  insincerity,  and 
injustice)  be  more  assiduously  or  successfully 
propagated,  than  it  is  by  and  for  the  profit  of 
the  principal  courts  of  justice.  And  of  what 
vices?  Not  those  of  which  (as  in  case  of 
drunkenness)  pleasure  is  the  sure  and  pre- 
sent, pain  but  the  future  and  contingent, 
fruit ; but  those  of  which  pain,  present  and 
future,  pure  and  unmixed  evil,  is  the  result. 

13.  That  the  practice  of  the  courts  of  na- 
tural procedure  is  not  subject  in  any  respect 
to  such  imputation : that,  in  and  by  those 
courts,  should  vice  in  any  shape  be  mani- 
fested or  propagated,  it  never  can  be  mani- 
fested or  propagated  — should  injustice  be 
ever  committed,  it  never  can  be  committed 
— without  exposing  the  delinquent  to  con- 
tingent punishment,  as  well  as  to  certain  and 
immediate  shame.  Delinquency,  at  the  worst, 
is  comparatively  rare  : and  if  punishment  in 
case  of  delinquency  be  not  there  so  certain 
as  it  might  be,  the  fault  lies  in  the  practice  of 
those  superior  courts,  in  and  by  which  alone 
such  punishment  could  be  inflicted. 

14.  That,  in  the  character  of  schools  of 
absurdity,  the  practice  of  the  regular  courts, 
and  the  discourses  by  which,  under  the  nanje 
of  reasons,  it  is  explained  and  defended,  ex- 
ercise no  less  pernicious  an  influence  over  the 
public  understanding,  than,  in  the  character 
of  schools  of  vice,  they  do  over  the  public 
morals. 

15.  That  the  practice  of  the  courts  of  na- 
tural procedure  is  as  free  from  absurdity  as 
it  is  from  vice. 

16.  That,  against  the  mal-practices  com- 
mitted by  individuals  under  the  system,  no 
tolerably  efficacious  remedy  can  be  applied 
by  the  punishment  of  those  individuals — that 
the  root  of  the  evil  lies  in  the  system  itself 
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that  the  mischief  done  by  violation  of  the 

rules,  bears  no  proportion  to  the  mischief 
done  by  the  observance  or  under  the  sanction 
of  the  rules  — and  that,  under  the  system, 
no  mal-practices  ever  were,  or  ever  can  be, 
committed,  which  it  has  not  been  the  ten- 
dency at  least,  if  not  the  object,  of  the 
system,  to  engender  and  to  nurse — that  any 
misbehaviour  of  the  pupils  is  the  fault  imme- 
diately perhaps  of  the  pupils,  but  originally 
of  the  school — and  that  it  results  only  from 
their  having  followed  too  closely  and  incau- 
tiously the  sort  of  instruction  they  had  re- 
ceived. 

Hence  the  injustice  of  imputing  any  espe- 
cial or  peculiar  personal  blame  to  this  or  that 
individual  functionary,  on  the  score  of  bis 
having,  on  this  or  that  occasion,  pursued  the 
dictates  of  that  sinister  interest  which  the 
system  itself,  in  the  state  in  which  he  found 
it,  planted  in  his  breast. 

The  fault  lies  riot  in  the  individual,  not  in 
any  peculiar  taint  of  improbity  seated  in  the 
bosom  of  the  individual,  but  in  the  system 
itself — the  system  into  which  he  enters,  and 
under  which  he  acts.  Amend  the  system,  you 
amend  the  individual.  Render  it  his  interest 
to  pursue  the  ends  of  justice,  the  ends  of  jus- 
tice will  be  pursued  ; the  ends  of  judicature 
will  be  brought  to  a coincidence  with  the 
ends  of  justice. 

Hence,  also,  it  may  be  inferred,  that  the 
more  powerful  the  sinister  interest  planted 
in  every  bosom  without  exception  by  the 
corruption  of  the  system,  the  more  substan- 
tial is  the  merit,  the  more  brilliant  (in  pro- 
portion as  that  merit  is  understood)  will  be 
the  glory  of  the  few,  should  any  arise  (more 
than  few  there  cannot  be,)  in  whom  the  force 
of  that  sinister  interest  should  have  found  a 
superior  and  opposite  force  strong  enough  to 
overpower  it. 

In  vain  would  any  individual  of  any  of  the 
classes  in  question  exclaim.  You  have  thrown 
obloquy  on  the  profession ; you  have,  in  as  far 
as  depended  on  you,  covered  it  with  infamy, 
and  that  infamy  falls  upon  me,  however  ho- 
nest my  character,  however  irreproachable  my 
conduct. 

My  answer  is,  I have  done  no  more  than 
to  state  the  strength  of  the  temptation  un- 
der which  you  act;  to  state  (what  is  matter 
of  history,  written  upon  the  face  of  the  sys- 
tem) how  weak,  if  any,  the  resistance  which 
that  temptation  has  experienced  from  those 
who  have  gone  before  you. 

The  task  I have  been  labouring  in,  ac- 
cording to  the  measure  of  my  strength,  is  no 
other  than  the  sort  of  task  which  has  been 
performed,  and  with  so  much  applause  from 
the  public,  by  so  many  public  committees  and 
commissions  under  the  authority  of  the  state ; 
bringing  to  view  the  opposition  that  has  taken 
place  between  the  interest  of  the  public  in 
respect  of  the  branch  of  administration  in 
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question,  on  the  one  hand,  and  the  interest 
of  the  functionary,  on  the  other;  and  the 
system  of  conduct  to  which,  to  the  prejudice 
of  that  branch  of  the  public  service,  that  op- 
position  of  interest  has  given  rise. 

Of  the  infamy,  not  a particle  can  foil  upon 
yourself  but  from  your  own  choice.  Confess 
the  viciousness  of  the  system,  or  defend  it. 
Confessing  its  viciousness, — the  greater  its 
viciousness,  the  greater  your  merit  and  your 
glory.  Defend  it,  if  to  you  it  appears  de- 
fensible; remembering  always,  that  by  de- 
fending it  you  make  it  your  own  ; and  that, 
after  your  defence,  in  whatsoever  eyes  the 
system  will  appear  vicious,  after  all,  and  in. 
defensible,  the  viciousness  of  the  system  will 
be  the  ignominy  of  the  advocate. 

Hence,  also,  the  absurdity  and  mischievous- 
ness of  any  opinion  which  could  call  upon  the 
author — upon  any  one  who  shall  undertake 
the  task  he  has  undertaken,  to  spare  the  sys- 
tem in  consideration  of  the  station  of  the  per- 
sons acting  under  it:  to  suppress  truths  of 
the  first  importance,  in  consideration  of  any 
displeasure,  of  which,  in  such  exalted  breasts, 
the  doctrine  may  naturally  be  expected  to  be 
productive. 

Hence  also,  supposing  the  existence  of  the 
sinister  interest  established,  the  incongruity 
and  absurdity  of  paying  any  regard  to  opinion, 
mere  general  declaration  of  opinion  (as  con- 
tradistinguished from  argument,)  delivered 
by  any  person  acting  and  speaking  under  the 
impulse  of  a sinister  interest  of  such  mighty 
force.  Separated  from  argument,  the  value  of 
such  opinion  will  not  be  simply  nothing,  but 
negative ; operating  on  the  side  opposite  to 
that  in  favour  of  which  it  is  delivered.  The 
more  strenuously  an  existing  arrangement  is 
in  this  way  defended,  the  stronger  the  pre- 
sumption afforded  of  its  being  beneficial  to 
the  administrators  of  this  corrupt  system, 
which  is  as  much  as  to  say,  pernicious  to 
the  community  at  large ; the  more  strenu- 
ously any  new  arrangement,  proposed  in  the 
character  of  a remedy  to  the  abuses  of  that 
corrupt  system,  is  opposed,  the  stronger  the 
presumption  thereby  afibrded  of  its  utility. 

There  is  yet  another  circumstance,  by  which 
the  value  of  any  opinions  of  this  description 
(if  they  had  any)  would  be  diminished,  not 
to  say,  done  away.  In  the  quarter  from  which 
such  opinions  are  supposed  to  come,  there 
exists,  of  necessity,  the  most  thorough  know- 
ledge of  all  the  matters  of  fact,  out  of  which 
just  ground  of  defence  in  the  one  case,  of 
opposition  and  censure  in  the  other  case,  are 
capable  of  being  made.  All  the  materials  of 
defence  that  the  subject  furnishes — all  these 
materials  of  defence  (if  any  such  exist,)  are 
constantly  at  your  elbow:  the  handling  them, 
turning  them  about,  and,  at  a moment’s  warn- 
ing, making  application  of  them  to  any  given 
purpose  at  command,  is  the  constant  occu- 
pation of  your  whole  life,  llith  so  iniglity 
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an  advantage  in  respect  of  the  materials  for 
making  an  appropriate  and  proper  defence,  if 
the  nature  of  the  case  admits  of  any,  — do 
voii,  notwithstanding,  betake  yourself  to  ge- 
nerals, and  confine  yourself  to  generals? — to 
a sort  of  argument  equally  at  the  command 
of  the  best  cause  and  the  worst?  Confining 
yourselves  to  such  arguments,  you  give  judg- 
ment against  yourselves. 

CHAPTER  IV. 

PARTICULAR  EXEMPLIFICATIONS  OF  THE  VICES 

INTRODUCED  BV  THE  FEE-GATHERING  PRIN- 
CIPLE INTO  TECHNICAL  JUDICATURE. 

In  the  ensuing  chapters,  the  business  will  he, 
to  bring  to  view  the  principal  devices  consti- 
tuting so  many  leading  features  of  the  tech- 
nical or  fee-gathering  system  of  procedure,  in 
the  character  of  effects  produced  by  the  ope- 
ration of  the  sinister  interest  on  the  authors. 
But,  before  we  proceed  to  the  enumeration 
and  delineation  of  these  several  features  con- 
sidered in  a general  way,  as  produced  by  the 
operation  of  that  corruptive  principle,  it  will 
serve  for  illustration  as  well  as  for  proof,  if  a 
view  be  given  of  the  operation  of  the  princi- 
ple in  particular  instances  — a particular  por- 
tion of  delay,  vexation,  and  expense,  produced 
on  a particular  occasion,  on  the  part  of  the  sui- 
tor, through  the  medium  of  a particular  rule 
or  course  of  practice,  produced  by  a particular 
sum  of  money,  operating,  in  the  character  of 
a principle  of  corruption,  on  the  bosom  of  the 
judge  in  whose  decision  and  habits  of  proce- 
dure the  practice  took  its  rise. 

In  many  of  these  instances  (to  say  no  more,) 
as  the  practice  itself,  so  the  mischief  of  it, 
stole  on  at  an  imperceptible  rate : being, 
therefore,  not  the  work  of  any  one  judge  or 
judges  to  the  exclusion  of  the  rest,  the  effect 
produced  by  the  operation  of  the  sinister  in- 
terest is  rather  the  preservation  of  the  prac- 
tice, than  the  generation  of  it.  If  so  it  be 
(and  surely  it  will  not  be  otherwise)  that,  of 
those  by  whom  the  benefit  of  the  abuse  has 
been  reaped,  no  one  can  ever  have  failed  to 
recognise  the  mischievousness  of  it,  the  re- 
pugnancy of  it  to  the  ends  of  justice ; on  the 
other  hand,  neither  is  there  any  one  who  can 
have  recognised  in  himself  the  author  of  it : 
the  benefit  is  enjoyed  by  all ; of  opprobrium, 
scarce  a particle  has  ever  yet  been  reflected 
by  it  upon  any  one. 

I.  Sham  writs  of  error  — King’s  Bench  an 
open  delay-shop.* 

Exemplification  the  first: 

• The  reader  will  remember  that  this  was 
written  previously  to  hlr.  Peel’s  recent  law  re- 
forms. By  one  of  these  [6  Geo  IV.  c.  96,]  a 
partial,  and  but  a partial,  remedy,  was  applied 
to  the  abuse  here  in  question;  which,  however, 
will  equally  serve  the  purpose  of  history,  and  of 
illustration.  —Editor. 


Justice  delayed  by  sham  writs  o f error : a 
sort  of  instrument  whereby  a party  (almost 
always  a defendant)  against  whom  a judgment 
has  been  obtained  in  a court  below,  appeals 
to  a superior  court,  alleging  the  erroneousness 
of  such  judgment. 

Number  of  causes  so  delayed  by  ap- 
peals called  writs  of..^rror,  made 
to  two  courts  (viz.  to  the  King’s 
Bench  from  the  Common  Pleas, 
and  to  the  Exchequer  Chamber 
from  the  King’s  Bench)  in  three 
years  ending  1797,  .....  1,809 

Whereof  to  the  King’s  Bench,  . . 5b0 

to  the  Exchequer  Chamber,  1,259 

Whereof  argued  in  the  Exchequer,  12 

in  the  King’s  Bench,  7 

Not  argued  (the  party,  at  the  time 
of  his  asserting  the  existence  of 
error,  being  conscious  of  the  falsity 
of  such  assertion,  and  never  intend- 
ing to  take  the  opinion  of  the  court, 
knowing  that  it  could  not  but  be 
against  him ; in  virtue  of  which 
consciousness,  the  writ  of  error 
comes  under  the  denomination  of 
a sham  writ) — 

In  the  King’s  Bench,  ....  543 

In  the  Exchequer 1,247 

Number  of  such  sham  writs  per  year, 
on  an  average  of  the  three  years — 

In  the  King’s  Bench,  . . . 181 

In  the  Exchequer, 415 

Length  of  delay,  and  consequent  advan- 
tages (including  interest  of  money) 
gained  by  defendant  on  such  sham  writ 
of  error,  . . “ nearly  twelve  months”-]- 

Year’s  profit  of  the  Lord  Chief-Jus- 
tice of  the  King’s  Bench,  by  fees 
upon  writs  of  error  (viz.  either 
the  550,  whereof  all  but  7 sham, 
or  the  whole  1,809,  whereof  all 
but  19  sham,)]; £1,434[1 

The  official  custos  morum  of  the  nation, 
concurring  with  six  hundred  men  in  a year, 
in  the  defrauding  of  so  many  creditors,  by 
uttering  so  many  false  pretences,  by  which 
be  gets  so  much  a-piece : while,  for  a fiftieth 
part  of  the  money,  obtained  by  each  on  a single 
false  pretence,  wretches  are  hanged  or  trans- 


+ 27th  Report  of  Committee  of  Finance,  pp. 
5,  12. 

J Ib.  pp.  160,  161.  [It  will  be  observed,  that 
the  estimates  of  the  number  ot  causes  apply  to 
three  years,  the  amount  of  profit  to  me.  See 
Scotch  Reform.  Table  X.  — £cf.] 

II  The  officer  who  alone  is  entitled  to  receive 
these  fees,  is  the  clerk  of  the  errors:  in  that 
same  year,  the  total  of  the  fees  received  by  him 
was  £l  ,771.  But  this  officer  is  appointed  by  the 
chief-justice;  and  the  above  sum  of  £1,434  was 
the  sum  squeezed  by  the  judge  out  of  the  clerk, 
to  whom,  for  doing  the  business,  no  more  than 
£150  for  the  year  was  left  nett.  (Ib.  pp.  160, 
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ported  by  this  same  guardian  of  the  public 
morals,  by  scores  and  hundreds. 

Writs  of  error,  1,809  in  three  years,  where- 
of only  19  argued.  What  is  certain  is,  that, 
in  the  1,790  in  which  there  was  no  argument, 
the  non-existence  of  the  alleged  error  was  no 
less  perfectly  known  to  the  licensed  liar  by 
whom  the  existence  of  it  was  asserted,  than 
to  his  injured  adversary.  What  is  not  cer- 
tain (speaking  always  upon  the  face  of  this 
account)  is,  that,  even  of  the  19  that  were 
argued,  there  was  so  much  as  one  that  was 
in  the  other  case. 

Be  it  not  supposed,  that,  from  the  differ- 
ence between  the  number  sued  out  and  the 
number  argued,  any  inference  can  be  drawn 
one  way  or  the  other  concerning  the  probity 
and  wisdom  of  judges,  — the  proportion  be- 
tween cases  of  right  decision  and  cases  of 
misdecision,  — and  the  proportion  between 
the  number  of  the  instances  in  which  the 
losing  party  goes  away  satisfied,  and  those 
in  which  he  goes  away  dissatisfied,  with  the 
conduct  of  the  judge.  The  1,790  were  al- 
most all,  if  not  all  of  them,  so  many  cases  in 
which  there  was  no  real  question  between 
the  parties  — cases,  in  which  the  justice  of 
the  demand  was  no  more  a secret  to  him  that 
resisted  it,  than  to  him  that  made  it.  The 
delay-shop,  the  injustice-shop,  stood  open  ; 
he  went  in  and  bought  the  goods,  because, 
after  paying  the  price,  there  was  a nett  pro- 
fit upon  the  purchase. 

As  little  be  it  supposed  that  the  £1,434 
forming  the  Chief-Justice’s  share  of  the  price 
of  the  delay  on  the  writ  of  error  account, 
was  the  whole  of  his  profit  upon  the  aggre- 
gate of  the  suits — the  whole  of  the  profit  pro- 
duced to  him  by  this  point  of  practice.  Of 
these  600  suits  in  a year,  each.yielding  a writ 
of  error  for  delay,  — but  for  the  delay  thus 
purchaseable,  perhaps  not  one  would  have 
come  into  existence.  In  each  of  these  in- 
stances, the  year’s  delay  yielded  by  the  writ 
of  error  was  preceded  by  a quantity  (perhaps, 
upon  an  average,  about  an  equal  quantity) 
of  delay  manufactured  in  the  course  and  by 
means  of  the  suit  to  which  the  judgment  thus 
appealed  from  professed  to  put  an  end.  If 
the  suit  by  appeal  had  no  question  in  it,  it 
was  because  the  original  suit  had  no  ques- 
tion in  it.  Whether  they  would  or  would  not 
have  been  defended,  and  so  kept  up,  bad  it 
not  been  for  the  assurance  of  the  twelve- 
month’s delay  after  j udgment, — these  600  ori- 
ginal suits  were  so  many  maid  fide  suits  (maid 
fide  on  the  part  of  the  defendant,)  generated 
by  the  technical  system  : so  many  suits  that 
would  not  have  had  existence,  had  the  ends 
of  judicature,  and  the  practice  in  conformity 
to  these  ends,  been  in  a state  of  conformity 
instead  of  repugnance  to  the  ends  of  justice. 

Of  all  these  1,809  or  these  3,618  suits  (if 
3,618.  costing  probably  not  so  little  as  £20 


a-piece,)  not  one  that  under  the  natural  sys- 
tem of  procedure  (in  the  hands  of  a court  of 
conscience,  for  instance,  or  of  a justice  of 
peace)  would  not,  at  the  cost  of  a few  shil- 
lings, or,  if  thought  better,  without  any  cost, 
have  received  its  termination  in  a few  mi- 
nutes;  instead  of  the  half  year  or  year  for 
the  single  suit  without  the  appeal,  or  the  one 
and  a half  year  or  two  years  for  the  double 
suit,  — original  suit  and  suit  of  appeal  toge- 
ther. 

Can  it  for  a moment  be  supposed  that  any- 
thing but  will  is  wanting  for  the  extirpation 
of  the  abuse?  The  remedy, — is  it  not  almost 
too  obvious  to  be  named  without  an  apology  ? 

For  a general  rule,  — the  judgment  being 
in  favour  of  the  plaintiff,  — notwithstanding 
the  appeal,  let  the  judgment  take  its  effect, 
just  as  if  there  were  no  appeal;  security  being 
found  by  the  plaintiff  for  eventual  restitution, 
in  case  of  reversal  or  modification,  according 
to  the  decision  of  the  court  above. 

Cases  may  ho  found,  in  which,  the  decision 
of  the  court  below  being  executed,  and  that 
decision  erroneous,  the  damage  might  be  ir- 
reparable. Damage  to  person,  — a female  de- 
livered into  the  arms  of  a wrong  husband;  a 
minor,  especially  of  the  female  sex,  delivered 
into  the  power  of  a wrong  guardian  ; Virginia 
made  a prey  to  Appius.  Damage  to  property, 
— a grove,  the  pride  of  a venerable  mansion, 
a screen  to  the  domain  from  blighting  winds, 
levelled  out  of  spite ; any  article  endowed 
with  a pretium  affectionis  destroyed  by  malice, 
or  embezzled  by  concupiscence.  Against  these 
possibilities,  precautions  would  need  to  be 
taken.  But,  even  though  no  such  precautions 
were  practicable  (and  nothing  could  be  more 
easily  practicable,) — giving  execution,  in  the 
first  instance,  to  the  decision  of  the  court 
below,  would  still  afford  a better  chance  for 
ultimate  justice,  than  would  exist  in  the  con- 
trary case.  Under  the  tardy  pace  of  technical 
procedure  everywhere,  what  tolerably  effec- 
tual provision  is  there  against  accidents  thus 
deplorable  ? Be  the  judge  who  he  may,  can 
there  be  more  safety  in  ascribing  corruption 
or  culpable  negligence  to  him,  than  ordinary 
probity  and  diligence  ? For  if  he  be  not  either 
corrupt,  or  incapable  to  a degree  calling  aloud 
for  dismissal  (not  to  speak  of  punishment,) 
give  him  but  the  necessary  power,  he  will 
take  effectual  care  that,  in  case  of  the  reversal 
or  modification  of  his  decision,  no  irreparable 
damage  shall  take  place. 

Thus  upon  general  principles;  laying  the 
scene  anywhere.  Lay  it  in  England ; apply 
it  to  the  courts  in  question,  in  the  characters 
of  court  below  and  court  above ; nothing  can 
be  more  evidently  impossible  than  the  since- 
rity of  any  such  fears.  By  the  fortuitous  con 
'Course  of  technical  atoms,  the  King’s  Bench 
happens  to  stand  above  the  Common  Pleas  ; 
but,  on  this  occasion  or  on  any  other,  who 
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ever  supposed  tliat  n grain  more  or  a grain 
less  of  confidence  was  due  to  the  one  court 
than  to  the  other  ? Of  the  whole  assemblage 
of  our  judges,  is  there  a single  one  that  is  not, 
in  his  turn,  with  no  other  check  than  that  of 
a not  unjustly  obsequious  jury,  sole  arbiter 
of  life  and  death  ? 

Were  but  the  will  present,  where  power  is 
never  wanting,  there  is  no  end  to  the  expe- 
dients that  might  be  proposed ; the  worst  of 
them  an  improvement  upon  the  state  of  things 
delineated  above. 

Good  my  Lord,  accept  the  money,  spare  us 
but  the  injustice  and  the  immorality  : to  the 
plaintilf,  the  loss  and  hazard  by  the  delay  — to 
the  defendant,  the  expense  of  lying.  Select 
any  one  of  the  annual  six  hundred  injured 
plaint  iffs,  confiscate  his  property  to  the  amount 
of  the  indispensable  XI, 434,  pardoning  the 
other  five  hundred  and  ninety-nine.  Establish 
a lottery,  the  blank  lots  of  which  shall  fall 
upon  the  sums  due  under  the  respective  judg- 
ments, until  the  sum,  for  the  purchase  of 
which  six  hundred  injustices  are  so  well  be- 
stowed, be  completed.  Take  up  the  list, 
begin  with  the  most  opulent,  or  (as  is  more 
conformable  to  precedent,  and  more  congenial 
to  prison  fees)  the  most  distressed.  Nay,  my 
Lord,  there  would  be  no  end  were  a man  to 
undertake  to  exhaust  the  listof  commutations, 
the  least  beneficial  of  which  would  be  an  im- 
provement ; and  such  an  improvement,  that 
the  stamp  of  Utopianism,  which  upon  all  of 
them  is  but  too  risible,  threatens  to  render 
the  acceptance  of  it  next  to  hopeless. 

Eight  years  ago  * was  a proposition  made ; 
but  not  a grain  of  the  pound  of  flesh  could 
ever  yet  be  bated.  Eight  years  ago  the  com- 
mittee of  finance  laid  their  project.  Being 
no  less  Utopian  than  the  above,  it  underwent 
the  fate  of  so  many  other  of  their  projects. 
But  as  to  this  one,  it  will  meet  us  in  another 
place,  f 

By  giving  to  such  and  such  a judge,  such 
and  such  sums  of  money,  a man  who  owes 
another  so  much  money,  and  knows  it  to  be 
justly  due,  may  purchase,  with  so  much  of 
his  creditors’  money,  the  delay  of  almost  a 
year : including  the  interest  of  the  debt  for 
that  time,  besides  other  advantages.  Yet 
this  on  their  part  is  not  bribery.  Why  ? Be- 
cause they  are  not  punishable  for  it.  Suppose 
(for  argument’s  sake)  they  were  punishable 
for  it,  — in  what  respect  and  degree  would 
the  mischief  of  that  act  of  theirs,  which  then 
would  be  an  offence,  be  augmented  by  such 
punishment  ? 

When  Lord  Bacon  was  punished  for  taking 
bribes,  his  excuse  was,  that  though  he  made 
justice  pay  more  than  he  ought  to  have  done, 
he  never  for  money  showed  favour  to  injustice. 


• (Written  in  1806.) 
t Vide  infra.  Chap.  XXVIII. 


That  for  which  so  much  money  is  regularly 
taken  by  these  his  successors,  is  in  every 
instance  for  favour  shown  to  injustice  — for 
money,  known  to  be  the  plaintifTs,  put  by 
them  into  the  pocket  of  the  defendant.  Six 
hundred  is  the  number  of  families  in  a year 
whose  money  they  thus  dispose  of : at  five  to 
a family,  three  thousand  persons,  whose  pro- 
perty they  thus  sell  to  wrong-doers  at  a fixed 
price. 

All  this  I speak  of  with  the  utmost  freedom 
and  tranquillity.  Why?  Because,  all  this  be- 
ing legal,  nothing  of  it  being  criminal,  I am 
not  punishable  for  speaking  of  it.  Were  I to 
see  any  one  of  them  take  a bribe,  a punishable 
bribe  — were  I to  see  every  one  of  them  with 
his  right  hand  closing  upon  the  corruptive 
metal,  — should  I thus  speak  of  it?  I know 
better  things  : not  they,  but  I,  should  be  pu- 
nished for  it.  The  man  whom  the  law  of  their 
creation  punishes,  is  not  the  man  who  has 
stolen  the  sheep,  but  the  man  who  has  dared 
to  look  over  the  hedge. 

IL  Sham  motions — Chancery  an  open  de- 
lay-shop. 

Exemplification  the  second:  — 

Delay  sold  in  Chancery,  on  the  following 
terms : 

1.  Number  of  days  allowed  to  the  de- 

fendant by  regulation  (without  mo- 
tion,) for  putting  in  his  answer,  . . 8 

2.  More  on  first  motion  of  course,  . . 28 

3.  More  on  second  motion  of  course,  . .21 

4.  More  on  third  motion  of  course,  . . 14 

This  if  the  defendant  reside  within  20  miles 
of  London.  If  it  be  a country  cause,  that  is, 
if  the  defendant  reside  beyond  20  miles’  dis- 
tance from  London,  the  rate  is  as  follows : 

1.  Allowance  by  regu-  ) 

lation,  . . . j 

2.  More  on  first  motion  of  course,  42  days 

3.  More  on  second  motion  of  course,  21 

4.  More  on  third  motion  of  course,  14  J 

If  the  bill  be  filed  in  the  long  vacation,  or 
within  seven  days  of  the  expiration  of  the 
term  (Trinity)  preceding  it,  the  defendant  is 
allowed  till  the  term  following  to  put  in  his 
answer ; being  a delay  of  upwards  of  two 
months,  besides  the  additional  63  or  77  days 
obtainable  by  three  successive  applications, 
as  above. 

It  commonly  happens  that  by  the  defen- 
dant’s first  answer  a need  is  produced  of  fur- 
ther questions,  under  the  name  of  amendments 
to  the  bill.  'To  this  demand  it  may  happen 
to  present  itself  any  number  of  times : for  it 
is  only  in  this  way  that  that  security  for  cor- 
rectness and  completeness,  which  is  afforded 
by  the  faculty  of  grounding  questions  upon 
answers,  can  be  obtained  at  the  end  of  a cer- 


t Vide  Harrison’s  Chancery  Practice,  vol.  1. 
p.  165. 
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tain  number  of  months ; that  security  which, 
in  an  examination  vivd  voce,  as  before  a jury, 
may  be  obtained  in  so  many  minutes.  The 
allowance  of  time  on  an  amended  bill  is  pre- 
cisely the  same  as  that  on  the  original  bill, 
except  that  a third  application  is  not  allowed. 
By  every  such  set  of  amendments,  therefore, 
a title  is  given  to  the  defendant  to  purchase 
a ftirther  quantity  of  delay,  to  the  amount  fol- 
lowing : — 

1.  Allowance  by  regulation,  ...  8 days 

2.  More  on  first  motion  of  course,  if 

it  be  a town  cause,  ...  28 

if  a country  cause,  . 42 

3.  More  on  second  motion  of  course,  21  * 

The  delay  thus  sold  is  altogether  indepen- 
dent of  all  just  cause  of  delay.  Paying  the 
price,  it  is  as  much  at  the  command  of  him 
who  has  no  just  demand  whatever  for  a mo- 
ment’s delay,  as  of  him  who  has  ever  so  just 
a demand  for  a delay  of  ever  so  great  a length. 
It  is  on  this  account  that  it  is  said,  as  with 
the  strictest  propriety  it  may  be  said,  to  be 
sold. 

The  case,  and  the  only  case,  in  which  it  is 
not  sold,  is  where  a special  case  is  made  for 
extra-delay,  on  some  special  ground.  The 
supposed  facts  constitutive  of  the  supposed 
ground  are  then  brought  before  the  court  by 
motion  not  of  course  ; supported  by  evidence 
(though  in  the  incongruous  shape  of  affidavit 
evidence,)  with  liberty  on  the  other  side  to 
oppose,  with  or  without  counter-evidence  in 
the  same  shape.  The  judgment  of  the  court 
is  in  that  case  exercised,  and,  whatsoever 
may  be  the  fees  received,  the  term  sale,  if 
here  applied,  would  be  incongruous. 

Price  of  the  quantity  sold  at  each  motion 
of  course : — 

1.  Counsel,  for  making  the  motion,  10s.  6d. 

2.  Solicitor,  for  drawing  instructions 

for  the  motion, 2s.  6d. 

3.  Solicitor,  for  attendance  on  coun- 

sel and  court, 6s.  8d. 

4.  Entering  appearance  of  the  defen- 

dant,   •[•  5s.  4d. 

5.  Clerk  in  court,  for  his  attendance,  6s.  8d. 

6.  Solicitor,  for  his  attendance  on  the 

clerk 6s.  8d. 

7.  Order,  entry,  copy,  and  service,  9s.  Od. 

III.  Sham  notices  called  warrants — chan- 
cery offices  delay-shops. 

_ * It  has  been  decided,  that,  after  two  insuffi- 
cient answers,  the  defendant  is  not  allowed  six 
weeks’  time  to  put  in  a third.  Gregor  v.  Lord 
Arundel,  6 Vesey  junior,  p.  144. 

+ This  is  when  there  is  only  one  defendant 
In  Chancery,  persons  are  made  defendants  by 
scores;  and,  frequently,  when  no  claim  is  in- 
tended to  be  preferred  against  them.  For  every 
additional  defendant,  an  additional  2s.  lOd.  is 
aggregated  to  the  5s.  4d.  already  included  in  the 
calculation. 


Exemplification  the  third : 

Delay  not  sold,  but  regularly  made,  by  the 
subordinate  judges  in  Chancery  called  Mas- 
ters, for  the  purpose  of  extracting  correspon- 
dent fees. 

In  the  Court  of  Chancery,  the  masters  are 
so  many  subordinate  judges,  eleven  in  num- 
ber, by  whom,  each  of  them  sitting  singly  in 
his  closet,  judicial  decisions  in  great  variety, 
and  to  any  degree  of  pecuniary  importance, 
are  pronounced  in  the  first  instance.  The 
master  isattendcd  by  the  solicitors  (attorneys) 
on  both  sides : each  attendance  is  preceded 
by  a sort  of  summons  or  notice,  addressed  by 
the  master,  at  the  instance  of  the  solicitor  on 
one  side,  to  the  solicitor  on  the  other  side. 
This  instrument  is  called  a warrant:  and  for 
each  warrant  the  master  receives  a shilling, 
a fee  settled  at  a time  when  that  sum  was 
worth  perhaps  some  number  of  times  what  it 
is  now.  By  a custom  which  is  never  departed 
from,  but  of  which  the  exact  time  of  com- 
mencement is  now  inscrutable,  no  real  at- 
tendance ever  takes  place  till  after  the  third 
warrant. f By  an  habitual  connivance  on  the 
part  of  these  subordinate  dispensers  ofequity, 
for  the  purpose  of  trebling  the  emolument 
lawfully  receivable  by  them,  the  quantity  of 
delay  is  thus  trebled  to  the  suitors  : to  the 
proportionable  distress  of  the  suitors  on  one 
or  both  sides,  according  as  the  persuasion  of 
the  justice  of  a man’s  cause  is  entertained  on 
one  side  only,  or  on  both. 

For  the  more  effectual  attainment  of  the 
same  ends,  the  quantity  of  time  bestowed  by 
the  master  at  any  one  attendance  is  never 
more  than  an  hour,  but  may  be  to  any  amount 
less.  On  these  several  occasions,  what  ac- 
tually passes  is  no  more  to  be  knowm  than 
what  passes  in  the  divan  at  Constantinople: 
but,  by  whatever  cause  the  custom  of  three 
warrants  for  an  attendance  was  produced,  by 
the  same  cause,  of  course,  the  rate  at  which 
business  is  done,  when  the  partnership  are 
ashamed  or  afraid  to  put  it  off  any  longer,  is 
regulated.  As  often  as  the  suit  affords  a party 
who  by  dishonesty  or  insolvency  is  engaged 
to  seek  delay,  here  is  an  individual  whose 
interest  it  is,  that,  on  each  attendance,  the 
quantity  of  business  done  shall  be  as  small  as 
possible ; and,  whether  the  suit  affords  any 
such  party  or  no,  it  affords  two  professional 
lawyers,  whose  interest  it  is,  as  well  as  that 
of  the  judge,  that  this  maximum  of  delay  shall 
be  produced.  Here,  then,  exists  a corrupt 
interest,  constantly  acting  upon  a set  of  per- 
sons who  are  known  to  pay  habitual  obe- 
dience to  it,  and  who,  amongst  them,  without 
the  smallest  dangerof  punishment,  or  so  much 
as  shame,  have  it  completely  in  their  power 
to  put  themselves  in  possession  of  the  cor- 
rupt profit  which  that  interest  invites  them 
to  receive. 

J Vide  supra,  Vol.  p. 
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Go  any  day  you  please  into  Westminster 
Hall,  you  may  hear  pompous  eulogiums  on 
the  importance  and  essentiality  of  publicity 
in  judicature.  But  the  occasions  in  which  pu- 
blicity has  place,  are  — what  ? Those  in  which 
it  cannot  be  prevented.  Those  in  which  se- 
crecy has  place  of  publicity,  are— what  ? Those 
in  which  it  can  be  prevented : and  to  this 
latter  description  belong  some  of  the  most 
important  amoiig  civil  cases.  W^hatev'er  abuse 
cannot  be  fastened  upon  justice,  the  absence 
of  it  is  trumpeted  forth  with  great  ceremony. 
Regula  yeneralis,  .touching  mischief; — What 
you  can  do,  do  and  profit  by;  what  you  car 
iiot  do,  take  credit  for  not  doing. 

In  a master’s  office  reigns  perpetual  dark- 
ness, and  we  see  the  consequence.  Punish- 
able corruption,  probably  none : unpunishable, 
naturally  as  much  as  possible.  The  thicker 
the  darkness,  the  less  the  demand  for  any- 
thing in  the  shape  of  a reasonable  soul,  in  the 
human  flesh  subsisting.  In  such  a state  of 
things,  the  natural  course  is,  that,  of  that 
business,  that  judicature,  which  is  said  to  be 
done  by  the  master,  a great  deal  should  be 
in  reality  performed  by  the  clerk.* 

Lawyer What,  sir!  Do  you  dare  to  insi- 

nuate anything  to  the  prejudice  of  the  learn- 
ing, the  assiduity,  the  sound  judgment,  of 

gentlemen  of  such  high  respectability  as 

Non-lawye.r. — Indeed,  sir,  I do  not  dare  do 
any  such  thing.  To  be  sure,  I have  been  in 
use  to  hear  something  “ to  this  or  the  like 
purpose  or  effect,”  so  long  as  I have  been  in 
use  to  hear  anything  about  Westminster  Hall, 
or  the  Inns  of  Court,  which  may  now  be 
somewhat  above  sixty  years ; but,  perhaps, 
if  applied  to  any  particular  person,  nothing 
of  all  this  would  be  found  to  be  true : and,  if 
there  were  any  person  in  particular  of  whom 
I thought  it  true,  do  you  think  you  would 
catch  me  saying  so  ? Indeed,  sir,  you  would 
not.  My  business  is  with  genera  axiA  species : 
to  individuals,  I make  my  bow. 

What  makes  the  practice  the.more  valuable, 
in  the  character  of  an  example,  is  the  small- 
ness of  the  fee. 

Is  it  credible  that  a man  in  such  high  office, 
receiving  so  many  thousands  a-year,  bearing 
so  long  a gown  upon  his  shoulders,  and  so 
venerable  a mass' of  artificial  hair  upon  his 
head,  indued  consequently  with  so  rich  a stock 
•of  learning  and  virtue, — that  a man  so  gifted 
should  ever,  in  any  single  instance,  be  con- 
tent to  do  so  much  mischief  for  a few  shil- 
lings ? Is  it  in  the  nature  of  a man  so  to 
degrade  himself? 

* Accident  once  led  me  to  an  examination, 

said  to  be  taken  by  an  alderman  of  our  great 
metropolis:  the  clerk  found  thought  and  words, 
the  alderman  yielded  auspices.  Yet  the  aider- 
man  had  been  a lawyer  in  his  day,  and  this  was 
in  a large  and  crowded  place.  What  had  it  been 
in  a closet  ? 


Whether  in  the  nature  of  a man, 'is  a pro- 
blem I leave  to  philosophers.  What  is  cer- 
tain is,  that  it  is  in  the  nature  of  an  English 
judge.  A man — any  man  that  ever  breathed 
in  such  high  office  — do  so  much  mischief  for 
a few  shillings? — and  that  in  the  very  teeth 
of  common  sense  and  common  honesty,  and 
without  the  shadow  of  an  excuse  ? A man  ? 
Why,  they  all  doit,  and  for  a single  shilling:  it 
is  everyday’s  practice:  and  the  Chancellor  and 
the  Master  of  the  Rolls,  their  superiors,  know 
of  their  doing  it,  see  them  doing  it,  see  them 
every  day.  So  far  from  stopping  it,  did  ever 
Chancellor,  dead  or  living,  ever  let  fall  so 
much  as  the  slightest  token  of  disapprobation 
at  the  process  going  forward  perpetually  un- 
der his  nose?  How  should  he  ? What  sense 
is  there  in  expecting  he  should?  Would  you 
have  the  husbandman  turn  up  his  nose  at  the 
rottenness  of  the  manure  that  is  giving  fer- 
tility to  his  fields?  The  present  shilling  of 
the  master  is  the  future  shilling  of  the  chan- 
cellor. As  often  as  a master  dies,  the  chan- 
cellor puts  into  the  office  whom  he  pleases. 
The  £10,000  or  £15,000  a-year  of  the  chan- 
cellor, with  its  et  cceteras,  and  their  et  cceleras, 
— are  not  shillings  the  stuff  it  is  composed 
of? 

To  this  most  highly  and  best  rewarded  of 
all  lawyers,  the  value  of  every  office  to  which 
he  has  the  nomination  is  in  the  direct  ratio  of 
the  emolument  it  brings,  and  in  the  inverse 
ratio  of  the  qualifications  it  requires.  The 
less  capacity  it  requires,  the  more  open  it 
leaves  his  choice  among  his  friends.  The 
more  emolument  it  brings,  the  more  worthy 
it  is  of  their  acceptance. 

Not  that  the  situation  of  these  learned 
subordinates  has  been  altogether  matter  of 
neglect  to  their  still  more  highly  learned,  and 
withal  noble  and  honourable,  principals.f 


-f-  So  long  ago  as  in  1734  (18th  March,')  there 
was  an  assembly  of  chancery  officers  sitting, 
under  the  appellation  of  a jury,  to  inquire  into 
the  reasonableness  of  their  own  fees.®  On  this 
subject,  one  of  the  findings  of  this  jury  was, 
that,  though  the  recompense  received  by  the 
masters  was  not,  on  the  whole,  an  adequate  one, 
yet,  adequate  compensation  being  made,  those 
“ fees  on  warrants  should  be  taken  away:”  and 
that,  this  done,  “ rules  should  be  laid  down 
for  preventing  the  like  consequential  expenses 
being  continued  on  the  suitors,  after  such  new 
regulation.” 

In  the  year  1740,  there  existed  a set  of  commis- 
sioners, appointed  “ for  taking  a survey  of  the 
offices  of  the  courts  of  justice,  throughout  Eng- 
land and  M'^ales,  and  inquiring  into  the  fees.”** 
In  the  report  made  by  these  commis.sioners,  dated 
8th  November  1740,  the  passage  containing  the 
opinion  of  the  jury,  as  above,  is  transcribed. 

Several  times,  at  the  instance  of  the  official 
lawyers,  have  augmentations  been  made  to  the 
salary  of  these  subordinate  judges.  At  no  time 
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In  tbe  district  called  the  Rolls  there  is  a 
chapel,  and  in  that  chapel  a catechism,  in 
which,  to  the  question — “ Who  is  thy  neigh- 
bour V'  the  answer  is,  the  Master  who  sits 
next  to  me. 

Court  of  Chancery,  15th  August  1805 — 
Sitting,  Lord  Eldon.  Purcell  v.  Macnamara. 
Morning  Chronicle,  Aug.  16. 

Application  for  an  order  to  the  master, 
'authorizing  him  to  sit  de  die  in  diem,  till  the 
accounts  between  the  parties  were  adjusted. 

“ Lord  Alvanley  had  been  of  opinion  that 
the  master  was  authorized,  and  that  it  was 
his  duty,  without  any  order,  to  exercise  his 
discretion  in  every  case  of  the  kind.  Were 
his  lordship  of  that  opinion,  he  should  think 
any  order  unnecessary,  and  therefore  impro- 
per. When,  however,  he  looked  at  the  prac- 
tice of  the  court  for  the  last  twenty-five  years, 
and  considered  that  hundreds  of  orders  of  the 
kind  had  been  made  within  that  period,  he 
could  not  persuade  himself  that  all  of  them 
had  been  granted  for  no  earthly  purpose,  but 
must  suppose,  without  such  order,  that  the 
right  of  the  master  to  do  what  was  here  re- 
quired, did  not  exist.  His  lordship  therefore 
granted  the  order  to  the  master,  subject  to 
the  master’s  exercising  his  own  judgment, 
having  obtained  tbe  power  to  act,  whether 
the  circumstances  of  the  case  rendered  it  ne- 
cessary for  him  to  do  so  every  day  or  not.” 

The  practice  of  the  court,  then,  is  so  con- 
trived (if  the  account  thus  given  of  it  be  cor- 
rect,) purposely  so  contrived,  that  the  master 
shall  not  have  it  in  his  power  to  make  that 
distribution  of  his  time,  which,  in  the  judg- 
ment of  the  only  judge,  who,  with  the  power, 
has  the  facts  before  him,  is  conformable  to 
the  demands  of  justice.  By  the  sham  war- 
rants, with  their  fees,  a regular  system  of  de- 
lay is  organized.  But,  from  this  regular  delay, 
by  the  motion  for  the  de  die  in  diem  with  its 
fees,  an  exemption  is  always  ready  to  be  sold. 
And  what  is  it  that  at  this  price  is  purchased  ? 
Not  any  obligation  on  the  subordinate  judge, 
but  a licence  only,  and  pro  hdc  vice  only,  to 
do  justice. 

Here,  then,  we  see  a perpetual  writ  of  in- 
junction issued  by  the  superior  judge  of  the 
high  court  to  his  eleven  subordinates,  prohi- 
biting them  from  doing  justice.  A prohibi- 
tion on  justice  : and  to  what  end  ? That,  as 
often  as  a party’s  impatience  for  justice  is  too 
strong  for  controul,  an  attempt  may  be  made 
to  purchase  it  at  the  expense  of  an  incidental 
suit,  carried  on  by  affidavit  evidence  : a suit 
which,  if  needful,  shall,  for  that  once,  render 
it  so  far  possible  to  do  justice.*  Injustice 
established  as  a rule  of  practice,  to  produce 

has  the  mouth  of  any  lawyer  been  opened,  to 
stop  these  judges  from  the  receipt  of  fees  on  false 
pretences. 

• Supposing  this  report  and  another  to  be  cor- 
rut,  two  things  are  certain  relatively  to  a con- 


motion  causes  with  their  fees,  and  such  causes 
actually  produced  to  the  number  of  hundreds 
(bow  many  hundreds  is  not  said)  in  the  course 
of  five-and-twenty  years,  f 

science  which  may  be  taken  for  a sample  of  other 
consciences. 

One  is,  that,  in  the  perpetual  prohibition  thus 
put  upon  justice,  saving  bought  exceptions,  there 
is  nothing  by  which  the  sensibility  of  that  deli- 
cate organ  is  affected  by  any  such  sensation  as 
that  of  pain. 

Another  is,  that  either  the  practice  of  the  sham 
warrants  (a  practice  .so  well  known  to  every  other 
learned  per.son  who  knows  anything  about  the 
court  and  its  practice)  liad  been  fortunate  enough 
to  escape  his  lordship’s  notice;  or  that,  in  the 
practice  of  making  delay  on  false  pretences  for 
the  sake  of  fees,  there  is  nothing  capable  of  af- 
fording any  such  unpleasant  sensation  to  the  same 
learned  conscience. 

Whence  does  this  appear?  From  an  autho. 
rity  no  less  exalted  and  irresistible  than  his  lord- 
ship’s  own  certificate.  “ I quit  the  office  I hold,” 
says  his  lordship’s  speech  in  so  many  words,®  “ I 
quit  the  office  I hold,  without  one  painful  reflec- 
tion : and  I enjoy  the  grateful  feeling,  that  there 
is  no  suitor  who  can  say  1 have  not  executed  it 
conscientiously.”  Most  a.ssu redly  no  suitor,  who 
has  read  the  trial  of  Mr.  Justice  Johnson  for 
words  said  of  the  noble  and  learned  lord’s  noble 
and  learned  friend  and  colleague,  will  say  so  if 
he  is  wise. 

There  are  four  modes  of  defending  innocence, 
when  attacked  by  the  press.  One  is  by  silence; 
another  by  answer;  a third  by  prosecution  ad- 
mitting proof  of  delinquency ; a fourth  by  a mode 
of  prosecution  that  shall  preclude  it.  The  last 
is  the  mode  chosen  by  English  judges : and  then 
they  grow  bold  and  say — “ Accuse  me  if  you 
dare.” 

•p  Description  of  the  mode  of  proceedings  be- 
fore a Master  in  Chancery;  from  the  “ Apology 
for  the  Conduct  of  Mrs.  Teresa  Constantia 
Phillips,”  anno  176L  vol.  iii.  p.  173-178- 

“ By  means  of  these  subterfuges  and  evasions, 
she  was  above  two  years  before  she  was  able  to 
get  a report;  for  when  a warrant  was  taken  out, 
and  the  parties  were  to  attend  at  five,  nobody 
appeared  till  after  six,  and  then  it  was  either  a 
message  from  the  counsel  or  the  solicitor,  to  beg 
the  Master  would  be  so  good  as  to  excuse  the 
counsel,  who  had  a cause  in  Chancery,  or  some 
other  no-business  that  da3',  and  could  not  pos- 
sibly attend. 

“If  the  counsel  was  ready,  the  solicitor  was 
ill,  or  had  a cause  elsewhere. 

“ At  other  times\  Mr.  W.  would  promise  to 
take  a warrant  out  for  the  next  attendance,  as  it 
came  in  his  turn;  and,  if  he  kept  his  word  (which 
seldom  happened,  for  he  generally  chose  to  for- 
get it,)  he  would  take  it  out  three  or  four  days 
later  than  he  agreed  to  do.’’  [vl  warrant  — Here 
was  every  exertion  made  that  could  be  made,  to 
make  delay : if,  at  this  time,  the  practice  of  faking 
out  three  warrants  constantly  for  three  different 
days  to  procure  one  attendance  had  l)een  esta- 
blished, would  not  some  notice  have  been  taken 
of  it  ?]  “ In  fine,  thus  was  she  played  off'  and 
amused  by  these  gentlemen;  it  was  looked  upon 
as  a great  point  gained  if  one  warrant  in  six 
was  spoken  to;  and  then  it  was  only  to  uo  the 
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Such  being  the  pattern  set  at  the  metro- 
polis, it  may  be  imagined  whether  imitation 


same  mailer  over  and  over  again,  wilh  all  the 
sophistry  their  imaginations  could  furnish. 

Very  trecjiiently  the  modification  or  a woru 
has  been  the  business  of  a whole  attendance  ; 
the  counsel’s  watch  was  laid  upon  the  table  by 
him,  and  he  took  great  care  never  to  exceed  a 
second  beyond  the  hour. 

“ Though  this  is  a most  terrible  grievance  to 
a suitor,  can  it  be  imagined  a master  will  be 
so  infatuated  as  to  discountenance  a practice 
whereon  the  chief  profits  of  his  place  depend  ? 
No,  surely. 

“ Tlien  what  remedy  is  there  left  for  the  party 
distressed  by  these  iniquitous  delays  f Why,  they 
must  move  the  court  by  their  counsel,  that  the 
master  may  expedite  his  report,  and  the  parties 
attend  de  die  in  diem ; and  a motion  of  this  kind 
is  seldom  or  ever  made  but  you  run  the  risk  of 
gaining  the  master's  displeasure  before  whom 
your  question  stands ; and  no  doubt  that  would 
be  looked  upon  as  a dangerous  proceeding ; 
therefore,  this  is  an  evil  loitliout  remedy. 

“ But  at  last,  in  1744,  she  obtained  a report  in 
her  favour,  after  being  obliged  to  put  in  six  or 
seven  different  answers;  for,  if  by  any  chance 
there  was  the  word  then  instead  of  than,  they 
blotted  it  out  to  oblige  her  to  put  in  another,  and 
then  another,  till,  linding  no  possibility  of  cavil, 
even  at  a word,  they  were  obliged  to  give  it  up, 
after  twoyears  and  some  months  close  attendance, 
and  that  monstrous  expense. 

“ However,  that  this  summary  way  of  proceed- 
ing may  not  give  our  readers  too  high  an  opinion 
of  the  law,  they  will  be  pleased  to  observe,  before 
she  went  to  Jamaica,  this  had  been  above  two 
years  referred  to  tlie  master:  therefore,  from  first 
to  last,  exclusive  of  the  time  she  was  abroad,  this 
answer  was  five  years  attending; — not  that  she 
lays  the  blame  upon  the  master  to  whom  it  was 
referred,  for  when  they  at  any  time  attended, 
and  he,  good  old  gentleman,  could  keep  himself 
awake,  he  endeavoured  aU  in  his  power  to  under- 
stand them. 

“ The  master,  she  believes,  was  an  honest  man ; 
but  not  one  of  those  judges  who,  ‘ if  he  could  see 
light  through  a hedge  which  he  was  not  able  to 

iass,  would  jump  over  it.’  [An  expression  of 
jord  Chancellor  Talbot’s  in  this  cause.] 

“ Mr.  M n’s  counsel  and  solicitor  in  this 

case  were  his  neighbours;  and,  before  any  war- 
rant was  to  be  attended,  they  generally  smoked 
a pipe  together,  and  the  stories  they  told  him 
were  so  very  different  from  what  she  used  to  tell 
him  before  their  faces  the  next  day,  it  perplexed 
the  good  old  gentleman  to  such  a degree,  that  he 
used  to  fall  asleep  for  relief;  and  when  he  awaked, 
made  an  excuse  for  what  he  called  shutting  his 
eyes  to  save  them;  and  Mr.  O (who  con- 

tinued all  the  time  he  was  reposing  stiU  talking,) 
would  say — ‘ Well,  master,  I believe  you  will 
be  of  opinion  that  this  line  we  have  been  arguing, 
viz.  “ And  this  deponent  at  that  time  lodged  at 
the  house  of  Captain  Burton,  &c.”  should  stand 
thus: — “And  this  deponent  on  or  about  that 
time  was  a lodger  at  the  house  of  one  Captain 
Burton,”  &c.’ 

“ Pray,  reader,  observe  how  material  was  this 
exception. 

“ ‘ I say,  master,  I believe  you  will  be  of  opi- 
nion, this  ought  to  be  altered,  and  more  ex- 


is  in  danger  of  being  slack  in  the  shade  of  a 
distant  province. 

On  passing  accounts  before  the  court  of 
grand  sessions  upon  the  Chester  division  of 
the  Welsh  circuits,  “ each  side  is  to  file  its 
interrr^atories  with  the  registrar,  and  to  take 
out  three  warrants,  for  the  other  side  to  be 
present  at  settling  them”  (six  notices,  to  pro- 
duce the  effect  of  one,)  “ else  on  the  tliird 
warrant  the  registrar  proceeds  ex  parte."*’ 
August  1789  is  stated  as  the  time  at  which 
this  practice  was  perhaps  instituted,  more 
probably  recognised. 

Yet,  in  that  same  court,f  the  “ course  of 
equity  proceedings  is  even  more  dilatory  and 
prolix  than  in  the  high  court  of  Chancery 
the  little  Welsh  equity  court  being  a sort  of 
dormouse,  that  “ must  generally  sleep  ten  or 
eleven  months  of  the  year;”  the  great  high 
court  a sort  of  sloth,  which,  though  at  its  own 
pace,  keeps  on  crawling  almost  the  whole  year 
round.  Five  or  six  times  as  much  delay  as  in 
the  grand  warehouse  of  delay ; and  yet  not 
enough  for  the  appetite  of  learned  travellers, 
without  the  extra  portion  attached  to  the 
sham  warrants. 

From  the  same  school,  take  another  speci- 
men of  the  art  of  making  business. 

P.  114.  “ Where  there  is  a replication, 
there  must  be  a publication  [of  the  evidence,] 
though  no  witness  be  examined i.  e.  though 
there  is  nothing  to  publish.  To  what  end 
thus  attack  impossibility,  and  vanquish  it? 
Answer  : That  the  plaintiff  may  move  (i.  e. 
fee  counsel  to  move)  that  that  which  cannot 
be  done  may  be  done.  Take  the  passage  at 
length:  — “ If  defendant  neglects  to  take  it 
out  and  execute  it”  [a  commission  for  the 
examination  of  witnesses,]  “ plaintiff  may 
next  circuit  (i.  e.  next  half  year,)  move  for 
publication,  though  no  witness  be  examined; 


plained,  and  therefore  is  insufficient;  but,  as  it 
IS  six  o’clock,  we  must  defer  our  other  objections 
till  the  next  warrant.’ 

“ Thepoorold  gentleman  generally  consented; 
for  it  is  not  to  be  imagined  an  apothecary  would 
be  against  a repetitum.” 

Lawyer — Memoirs  of  a courtezan  ? — a pretty 
source  to  draw  from! 

Give  me  a better,  and  I draw  from  it.  Is  it 
my  fault,  that  the  transactions  of  a cell,  where 
a great  part  of  the  property  of  the  kingdom  is 
perpetually  telling  over  a girdiron,  should  be  as 
perpetually  involved  in  darkness  ? In  such  a 
state  of  things,  have  not  the  faintest  lights  their 
value  ? Of  the  matters  of  fact  there  stated  as 
true,  must  not  some  the  most  material  have  been 
in  their  own  nature  matters  of  notoriety?  With 
her  adversary  she  was  at  bitter  enmity:  but,  as 
to  the  state  of  the  law,  and  the  conduct  of  those 
by  whom  it  was  administered,  she  had  no  motive 
for  representing  it  as  being  any  otherwise  than 
she  found  it. 

* Jurisd.  &c.  of  Great  Sessions,  p.  124  Anno 
1795. 

f Preface  to  the  same  work,  p.  xxviib 
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/or,  where  there  isareplication.theremustbea 
publication,  though  no  witness  be  examined,” 
Here,  too,  we  see  a sample  of  equity  logic, 
from  the  school  of  Gilbert  and  Blackstone. 
Take  any  arrangement  that  comes  uppermost, 
the  more  irrational  the  better,  — if  you  want 
a reason  for  it,  write  it  over  again,  with  a/or 
before  it.  The  use  of  such  logic  is,  to  enable 
such  morality  to  pass  without  notice. 

IV.  Sham  notices  called  distringasses  — 
Exchequer  a delay-shop. 

Exemplification  the  fourth  : — 

A corporation, accordingto  Lord  Coke  (who 
was  not  ill  acquainted  with  them,)  has  no 
conscience.  What  is  better,  it  has  commonly 
a long  purse.  Problem,  how  to  get  the  mo- 
ney out  of  it  ? Solution  : By  both  these  qua- 
lifications, it  is  so  much  the  better  disposed 
to  the  purchase  of  that  delay,  of  which  the 
court  of  Exchequer,  as  well  as  the  other 
shops,  has  an  assortment  so  perfectly  at  its 
service. 

Is  it  your  misfortune  to  have  a demand 
upon  a corporation  ? You  must  let  off  upon 
them  three  writs,  or  three  pair  of  writs,  one 
after  another.  By  the  help  of  these  three 
writs,  at  the  end  of  about  seven  or  eight 
months  the  suit  is  just  begun,  the  corpora- 
tion having  made  what  is  called  an  appear- 
ance, that  is,  employed  an  attorney  to  act  for 
them,  but  nothing  as  yet  done.  These  three 
writs  are  worth  beyond  comparison  more  than 
the  three  warrants  ; but  then  there  is  an  end 
to  the  writs,  which  there  never  is  to  the 
warrants. 

Sum  demanded,  say  £2,000.  The  writ  is 
a command  to  the  sheriff  to  levy  so  much 
money  at  the  defendant’s  expense,  in  the 
event  of  his  not  employing  an  attorney,  as 
he  ought.  In  your  first  writ  you  take  care 
that  the  sum  thus  levied,  or  ordered  to  be 
levied,  shall  be  a sum  plainly  inferior  to  the 
interest  of  the  money  in  dispute,  for  the  time 
which  the  defendant  gains  by  taking  no  no- 
tice: a customary  sum  is  40s.,  and  perhaps 
there  is  no  other.  Defendant  not  appearing, 
you  are  almost  angry,  and  to  show  you  are 
in  earnest,  you  fee  counsel  to  move  for  a 
larger  sum,  taking  care  not  to  be  too  hard 
upon  him — say  £20.  The  same  cause  pre- 
serving inviolate  on  the  part  of  the  corpora- 
tion the  same  principle  of  passive  disobedience, 
you  are  now  quite  angry ; and  to  show  you 
are  not  to  be  trifled  with  any  longer,  you 
move  a second  time,  get  your  third  distringas, 
with  your  £50  worth  of  issues,  for  that  is  the 
phrase. 

In  Mr.  Fowler’s  account  of  the  practice  of 
the  Court  of  Exchequer*  (equity  side,)  are 
to  be  found  three  original  and  highly  instruc- 
tive cases,  from  which  the  above  instruction 
was  composed.  Corporations  squeezed : — 1 . 
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Corporation  of  Bridgewater ; 2.  East-India 
Company ; and  3.  A free  grammar  school. 

Average  quantity  of  delay  sold,  between 
half  a year  and  a year  ; after  which  the  cause 
was  to  begin.  Profit  to  the  partnership,  not 
discoverable.  Care  taken  by  the  court  in  each 
case  that  the  amount  of  the  eventual  mulct 
on  the  second  order  should  not  exceed  £20, 
lest  obedience  to  the  second  order  should  take 
away  the  pretence  for  the  third.  In  two  out 
of  the  three  cases,  a brace  of  writs  were  let 
off  at  a time. 

Thus  in  the  Exchequer,  equity  side.  But, 
at  common  law,  the  art  of  dealing  with  cor- 
porations is  not  less  completely  understood. 
The  same  care  to  avoid  precipitation ; and 
the  same  tender  caution  not  to  bear  too  hard 
upon  the  corporation  (though  it  has  no  con- 
science) a first  and  second  time.} 

A judge,  who,  with  a wish  to  do  justice, 
possessed  power  suitable, — can  it  be  necessary 
to  ask  what  in  such  a case  he  would  do  ? He 
would  send  for  an  acting  member  of  the  cor- 
poration, the  directing  head,  the  writing  hand, 
or  any  other  (What  difficulty  soever  they 
might  find  in  settling  the  matter  among  them- 
selves, there  would  be  no  more  difficulty  on 
the  part  of  the  judge  in  dealing  with  them, 
than  with  any  one  of  them  in  his  individual 
capacity;)  and  what  was  not  done  in  the 
Exchecpier,  among  so  many  learned  hands,  in 
six  months,  could  be  done  in  half  as  many 
minutes. 

V.  Sham  representations  — Scotland  — 
Court  of  Session  a delay-shop  — Lord  Ordi- 
nary the  shop-keeper. 

Exemplification  the  fifth  : — 

In  Scotland,  as  everybody  knows,  no  fewer 
than  fifteen  judges  are  occupied  in  obstruct- 
ing one  another’s  decision,  and  frittering  away 
one  another’s  responsibility,  all  sitting  in  one 
court.  J 

As  with  most  other  functionaries,  so  with 
judges,  in  the  calculation  of  common  sense, 
the  chance  of  right  decision  is  (because  re- 
sponsibility is)  in  the  inverse  ratio  of  the  ntim- 

■f  Sellon’s  Crompton,  I.  217;  II-  7C»  77- 

+ At  the  time  when  this  appears  to  have 
been  written  (IflOfi,)  the  hfteen  judges  of  the 
Court  of  Session  were  in  the  practice  of  silting 
as  a sort  of  deliberative  assembly,  and,  like  a 
legislative  body,  they  are  known  to  have  been 
divided  into  parties  on  important  legal  points,  the 
debates  being  often  conducted  with  great  acri- 
mony. In  1808  (48  G.  III.  c.  151)  the  court  was 
separated  into  two  divisions.  In  1825  (C  G.  IV. 
c.  120)  seven  of  the  judges  were  apj^inted  to 
sit,  under  the  title  of  Lords  Ordinary,  as  single 
judges,  deciding  cases  in  the  primarj'  instance. 
In  1830  (1 1 G.  IV.  & 1 W.  IV.  c.  69)  the  number 
of  judges  was  reduced  to  thirteen,  and  there  are 
now  (1839)  five  judges  who  individually  decide 
cases  in  the  first  instance,  and  two  courts  of  further 
recourse,  each  consisting  of  four  judges.  Incases 
of  difficulty,  it  is  still,  however,  the  practice  to 
take  the  opinions  of  all  the  thirteen  judges.—  An. 
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ber ; in  French  calculation  in  the  direct  ratio: 
a thick  quarto  volume  of  calculations  is  built 
upon  that  ground.  In  France,  sale  of  offices 
(and  amongst  others  of  judicial  offices)  was 
an  object  of  revenue.  Before  she  gave  kings 
to  England,  — drawn  by  necessity,  Scotland 
clung  to  France.  French  law  shows  through 
Scotch  law  in  a thousand  places. 

Under  this  system  of  obstruction,  lest  suits 
should  get  through  too  fast,  a sort  of  a turn- 
pike was  contrived,  with  one  of  their  lord- 
ships,  in  quality  of  turnpike  man,  to  stop  the 
cause  and  take  toll  of  the  suitors,  with  the 
title  of  Lord  Ordinary. 

In  no  one  sort  of  cause  is  he  bound  to  give 
any  decision  ; in  some  he  is  not  allowed  : in 
no  cause  is  the  suitor  bound  by  his  decision, 
should  he  have  been  pleased  to  give  one ; in 
some  sort  of  causes,  the  suit,  after  regularly 
going  up,  as  regularly  comes  down  again,  be- 
fore anything  can  be  done  in  it. 

The  king  of  France  with  forty  thousand  men, 

"Went  up  the  hill,  and  then  came  down  again. 

This  privilege  of  not  judging,  does  he  fre- 
quently avail  himself  of  it?  This  would  he 
worth  knowing.  If  this  modesty  is  general, 
the  result  is  curious.  Here  is  a court  com- 
posed of  fifteen  judges,  each  of  them,  by  his 
own  acknowledgment,  unfit  to  be  a judge. 

What ! not  take  so  much  as  a chance  for 
giving  satisfaction  to  the  parties?  Impose 
upon  them  purposely  the  most  vexatious  lot 
that  necessity  can  prescribe  ? 

Supposing  you  to  have  got  a decision  of  his 
lordship  (called an  intcrlocutor)  '\n  yourfavour, 
think  you  that  a guess  can  be  formed  when 
the  cause  will  terminate?  Not  it  indeed. 
After  receiving  a fortnight’s  delay  gratis," 
your  adversary  gives  in  a representation,  and 
then  the  cause  stops.  Some  time  or  other 
comes  a second  interlocutor,  adhering  to  the 
first : stop  again : and  so  on  without  end. 

On  each  such  representation,  fee  to  his  lord- 
ship’s clerk,  3s. ; to  the  other  members  of  the 
partnership,  other  fees:  amount  of  each,  and 
number  in  the  whole,  unascertainable. 

Seeing,  in  the  instance  of  masters’  warrants, 
what  the  power  of  one  shilling  was  in  England, 
an  estimate  may  be  formed  of  what  (even 
were  this  all)  the  power  of  three  may  have 
been  in  Scotland. 

Lawyers,  of  all  men,  are  least  given  to  the 
telling  of  tales  out  of  school : the  quantity  of 
abuse  that  transpires  is  as  nothing  in  com- 
parison with  that  which  is  kept  close.  Here 
and  there,  by  a momentary  fit  of  pique  or  pro- 
bity, an  incident  comes  to  light. 

In  the  picture  above  given,  is  the  character 
of  Scotch  justice  injured?  Hear  from  her  own 
worshippers.  First,  let  us  hear  from  Mr. 
Russell  how  the  matter  stood  in  1768. 

1.  “ It  is  a common  device  of  defenders 
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who  want  delay,  to  suffer  decreets  to  pass  in 
absence  against  them,  and  then  to  offer  a re- 
presentation to  the  Lord  Ordinary,  praying  to 
be  heard  in  their  defence.  By  this  shift,  the 
determination  of  causes  is  greatly  postponed, 
and  much  unnecessary  trouble  is  given  to  the 
Lord  Ordinary  in  readirigre;5resc«<a<fonswhich 
contain  nothing  material  to  the  cause.”* 

2.  “ The  party  who  is  dissatisfied  with  an 
interlocutor  must  offer  a representation  to  the 
Lord  Ordinary,  praying  an  alteration  of  the 
judgment,  within  ten  sederunt  days  [amount- 
ing to  a fortnightf]  of  the  signing  of  the  in- 
terlocutor ; otherwise  the  interlocutor  shall 
become  final,  unless,  &c.” 

3.  “ Representation  against  decreets  en- 
tirely in  absence,  may  be  permitted  at  any 
time,  before  extracting  the  decreet. 

4.  “ The  Lord  Ordinary,  after  reading  the 
representation,  will  either  refuse  the  desire 
thereof,  or  ordain  the  same  to  be  answered  by 
the  other  party ; either  of  which  shall  keep 
the  matter  open  until  a new  interlocutor  is 
pronounced.”  II  [Failing  both,  it  may  thence 
be  inferred,  the  cause  would  be  at  an  end.  A 
catastrophe  of  this  sort,  does  it  ever  happen  ? 
If  seldom,  the  unfrequency  of  it  is  a proof  of 
the  constancy  of  his  lordship’s  vigilance.  How 
should  there  be  any  failure  of  that  virtue  ? 
The  cause  gone,  with  it  go  the  representations 
and  the  fees.] 

5.  “ Every  new  interlocutor  creates  a fresh 
delay,  as  it  is  competent  to  the  party  who 
thinks  himself  injured  to  offer  a new  repre- 
sentation, within  ten  days  [a  fortnight]  of  the 
last  interlocutor ; and  there  being  no  limita- 
tion as  to  the  number  of  representations,  the 
occasions  of  delay  are  infinite,  when  parties 
are  litigious.”  § 

There  being  no  limitation  to  the  number 
of  representations,  there  is  no  limitation  to 
the  number  of  3s.  fees:  and  there  being  no 
limitation  to  the  number  of  his  lordship’s  fees, 
there  is  no  limitation  to  the  extent  of  his  lord- 
ship’s patience.  Where  is  the  virtue  that  may 
not  be  taught  by  money  ? By  money,  English 
judges  are  taught  mendacity : by  money, 
Scotch  judges  are  taught  patience. 

6.  “ if  the  Lord  Ordinary,  after  repeated 
representations,  shall  continue  to  adhere  to  his 
former  interlocutor,  the  party  who  complains 
must  either  acquiesce,  or  apply  to  the  Lords 
in  the  Inner-house  by  petition.” 

This  in  1768.  One  and  thirty  years  after,  let 
us  observe  how  the  matter  stood  in  1799.^ , 


* Russell  [viz.  “ The  Form  of  Process  in  the 
Court  of  Session  and  Court  of  Teinds,  to  which 
is  prefixed  a General  Account  of  the  College  of 
Justice.  By  John  Russell,  Clerk  to  the  Signet” 
Edin.1768,]  D.  51. 

-[•  Bell,  VI.  75.  ± Russell,  p.  64. 

li  Russell,  p.  65.  1 Ib-  P-  66* 

^ Lawrie  [viz.  “New  Form  of  Process  before 
the  Court  ol  Session  and  the  Commission  of  Teind^ 
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• Bell’s  System  of  Deeds,  VI.  75, 
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7.  “ It  is  to  be  regretted,”  says  Mr.  Lawrie, 
“ that  there  is  no  general  rule  of  court,  li- 
miting representations  in  point  of  number; 
as  a party  who  conceives  himself  hurt  by  the 
Ordinary’s  judgment,  frequently  brings  an 
intolerable  load  of  expense  on  his  opponent, 
and  trouble  on  all  concerned.”  The  party? 
Is  he  the  author  of  the  mischief?  What  is  the 
judge  about  all  this  while? 

8.  “ Sometimes,”  says  he  again,  “ in  order 
to  accelerate  the  final  decision,  and  save 
trouble  and  expense  to  the  parties,  the  Lord 
Ordinary  declares  in  his  interlocutor  [inexo- 
rable justice  !]  that  he  will  receive  no  more 
representations  ; in  which  case,  if  the  party 
be  dissatisfied  with  the  judgment,  he  ought 
to  apply  for  redress  to  the  Inner-house.  In 
practice,  however,  such  declaration  is  too 
often  disregarded  [amiable  weakness  !],  more 
representations  being  given  in,  notwithstand- 
ing the  prohibition,  by  which  means  the  sa- 
lutary ends  which  the  judge  has  in  view  are 
often  entirely  disappointed.”  Thus  it  is,  that, 
under  the  fee-gathering  system,  the  virtue 
of  judges  is  continually  set  at  nought  by  the 
wickedness  of  suitors. 

Observe,  that,  to  prevent  the  mischief  al- 
together, all  that  his  lordship  has  to  do  is  to 
abstain  from  violating  his  own  solemn  en- 
gagements ; that  to  this  purpose  no  positive 
act  whatever  is  necessary;  for  that,  if  his 
perfidy  slumbers  but  for  a moment,  the  cause 
with  its  fees  is  at  an  end.  All  that  he  has 
to  do  is,  to  abstain  from  travelling  any  fur- 
ther in  that  track  of  corruption,  into  which 
perhaps  in  no  other  country,  certainly  not  in 
England,  has  any  judge  the  effrontery  so 
much  as  to  make  a footstep. 

Of  the  statement  thus  given  by  the  insti- 
tutionalist, one  is  at  a loss  to  know  what  to 
think.  Is  it  serious  ? Is  it  irony  ? Is  he  a 
party  to  the  hypocrisy,  or  a dupe  to  it? 

The  fee  which  is  treble  to  that  by  which 
the  probity  of  English  Masters  in  Chancery 
has  been  so  long  subdued,  is  far  (I  have  al- 
ready observed)  from  being  the  whole  of  tlie 
force  by  which  that  of  the  Scotch  judges  has 
been  kept  in  the  state  we  see.  As  to  making 
out  a complete  account  of  it,  I have  already 
acknowledged  the  impractic^ibility  of  it.  The 
greater  the  numl)er  of  shillings,  the  more 
irresistible  the  temptation,  the  better  the 
excuse  : let  us  pick  up  a few  more. 

9.  “ If  the  representation  be  ordered  to  be 
answered  at  the  bar,  it  is  the  business  of  the 
other  party  to  enrol  the  cause  in  the  Ordi- 
nary’s first  hand-roll* To  his  lordship’s 

clerk,  for  every  enrolment  in  the  hand-roll, 
fee  3s.f 

with  a General  Account  of  the  College  of  Jus- 
tice, and  a Table  of  the  Fees  payable  to  the 
Clerks  and  Officers  of  the  Court  By  a Mem- 
ber of  the  College  of  Justice,”]  p.  91. 

• Lawrie,  p.  90.  -f  Ib.  p,  383. 


10.  “ But,  if  the  order  be  simply  to  answer 
the  representation,  which  is  the  most  usual 
deliverance,  the  other  party  must  give  in  a 
written  answer,  within  the  time  limited  bv 
the  interlocutor,  if  any  time  be  specified.”]: 
At  giving  in  this  “ answer,”  or  “ any  other 
paper  in  a cause,  appointed  by  the  Lord  Or- 
dinary,” fee  to  his  lordship’s  clerk,  3s.”|| 

Let  us  now  hear  Mr  Bell,  official  lecturer 
on  conveyancing,  in  his  System  of  Deeds,  vol. 
vi.,  exhibiting  instruments  of  procedure:  — 

“ When  a judgment  is  pronounced  by  the 
Lord  Ordinary,  the  cause  must  then  proceed 
as  before,  by  representation  and  petition  ; but 
where  memorials  or  informations  areappointed 
to  be  given  in,  it  will  most  probably  happen, 
that  the  one  party  is  more  anxious  than  the 
other  to  bring  the  cause  to  a conclusion 
(t.  e.  the  plaintiff  to  receive  his  money,  than 
the  defendant  to  part  with  it)  “ and  of  course 
to  force  in  the  memorial,  or  information. 
This  is  to  be  done  only  by  preparing  the  me- 
morial, on  the  part  of  the  client,  and  by 
enrolling  the  cause,  and  praying  the  Lord  Or- 
dinary to  appoint  the  opposite  party  to  lodge 
their  memorial.  The  Lord  Ordinary  will,  of 
course,  renew  the  order  against  next  calling; 
but  in  all  probability,  several  such  enrolments 
[value  of  each,  3s.]  will  take  place  before 
the  order  be  made  peremptory,  or  under  a 
fine.  In  short,  this  is  a situation  in  which  it 
is  almost  impossible  to  force  forward  the 
cause  : the  only  remedy  you  have,  is  by  con- 
stant enrolment  [application  of  3s.  fees  in 
that  shape],  and  by  strong  representations 
[applicat  ion  of  similar  fees  in  that  other  shape] 
to  the  Lord  Ordinary,  of  the  necessity  of  dis- 
patch, to  obtain  an  order  that  will  force  in 
the  paper  called  for”  (and  with  it  a last  3s. 
fee.) 

The  judge  takes  payment  for  making  de- 
lay : and  the  more  delay  he  makes,  the  oftener 
he  is  paid  : and  to  this  traffic  there  are  no 
limits.  Is  it  to  be  wondered  at  that  Scotch 
suits  are  longer  still  than  English  ones? 

Compare  this  case  with  the  preceding  one  : 
between  them  the  partnership  have  a dilem- 
ma, and  such  a one,  that  on  one  or  other 
horn  they  are  sure  to  catch  you.  Is  it  delay 
you  want  to  buy  ? There  it  is  for  you  and 
welcome,  at  a fixed  price  : is  it  dispatch  you 
want?  There  is  delay  for  you  instead  of  it. 
The  higher  you  pay  for  your  dispatch,  the 
more  delay  you  have  for  your  money : and 
so  it  goes  on,  till  shame  or  fear  cries  out  to 
them.  The  measure  is  full : it  is  time  to  be 
in  earnest. 

A pretty  task  is  that  allotted  to  the  suitor! 
to  ply  the  judge  with  fees  till  his  lordship  is 
tired  of  receiving  them  ! 

Two  courts,  through  which  almost  every 
cause  (at  least  every  cause  worth  retaining) 


X Lawrie,  p.  91. 


II  Ib.  p.  383. 
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is  (loomed  to  travel : one  in  which  his  single 
lordship  would  not  get  on  if  he  ccjuld ; the 
other  in  which  their  whole  lordships  could 
not  get  on  if  they  would. 

It  is  not  enough  for  them  to  be  themselves 
delayers  : they  must  moreover  be  the  cause 
of  delay  in  other  men. 

Scotland  is  forlunalc  enough  to  be  pro- 
vided with  a system  of  local  courts,  compe- 
tent to  the  task  of  rendering  prompt  and 
unexpensive  justice  to  every  roan  at  his  own 
home ; unfortunate  enough  to  see,  in  the  two 
so  closely  intertwined  branches  of  this  su- 
preme court,  the  power  and  the  will  to  nip 
in  the  bud  that  incipient  advantage.  Of  their 
joint  activity,  no  inconsiderable  portion  is 
employed  in  paralyzing  the  salutary  action 
of  the  inferior  courts.* 

One  merit  which,  in  comparison  with  Eng- 
lish, is  peculiar  to  Scotch  lawyers,  — they 
do  not  plaster  over  the  foulness  of  their  sys- 
tem with  eulogistic  daubings.  They  acknow- 
ledge — at  least  there  are  some  among  them 
that  acknowledge  their  need  of  amendment. 
Such  is  their  humility,  they  are  willing  to 
draw  it  from  the  fountain  that  flows  on  the 
other  side  of  the  Tweed  : and  their  southern 
brethern,  such  is  their  liberality,  are  ready 
with  their  ink  to  blanch  the  northern  ebony. 

When  abuse  is  the  plant,  the  pruning-knife, 
not  the  pick-axe,  is  the  instrument  employed 
by  jurisprudential  husbandry. 

When  you  see  the  lawyer  bustling,  and  a 
twig  or  two  cut  off,  be  sure  that  the  patience 
of  the  non-lawyer  is  exhausted,  or  threatens 
soon  to  be. 

Once  in  half  a century  or  so,  the  legislator 
awakes  from  his  trance,  and  then  something 

* The  forms  of  procedure,  against  which  the 
above  remarks  are  levelled,  have  been  altered  to 
so  great  an  extent,  that  the  technical  phraseology 
made  use  of,  has  in  a great  measure  cea.sed  to  be 
applicable  to  the  practice  of  the  Court  of  Session  : 
— forinstance,thedocument  termed  a Representa- 
tion, is  now  unknown.  Without  descending  into 
the  minutiee  of  these  alterations,  it  may  simply 
be  observed,  that  the  tendency  of  modern  legis- 
lation has  been  to  increase  the  powers  and  duties 
of  the  liords  Ordinary,  and  to  render  procedure 
before  them  more  brief  and  effectual.  When  the 
works  quoted  in  the  text  were  written,  there  was 
but  one  Lord  Ordinary ; there  are  now  five  {vide 
supra,  p.  221,  N.  J.)  When  a Lord  Ordinary 
has  given  his  decision,  there  is  no  means  of  again 
opening  up  the  case  in  the  manner  alluded  to : 
there  is  still,  however,  recourse  to  the  Inner- 
house,  and  thence  appeal  to  the  House  of  Lords. 
The  judges  have  no  interest  in  any  fees  col- 
lected. Alany  nf  the  minor  officials  of  the  court 
depended  long  on  this  source  of  income ; but  in 
1838,  an  act  was  passed  (1  & 2 Viet.  c.  118,)  ap- 
pointing  them  to  be  paid  by  salary;  all  fees 
(except  mere  remuneration  for  copying  docu- 
ments) being  collected  into  a general  fund  to  assist 
in  the  exepnses  of  the  establishment  See  farther 
on  this  subject,  the  Letters  on  Scotch  Reform., 
in  Vol.  V.  — Ed. 


is  to  be  done.  At  other  times,  his  dealing  with 
the  man  of  law  is  that  of  the  young  spend- 
thrift heir  with  his  steward  or  his  wine-mer- 
chant. “ The  fellow  is  a rogue  and  cheats 
me,  but  rather  than  be  at  the  pains  of  over- 
hauling his  account.  I’ll  e’en  set  my  name  to 
it  as  usual,  and  there  is  an  end  of  it.” 

The  real  nature  of  the  representation  trade, 
was  it  a secret  to  the  traders?  Without  stay- 
ing for  the  answer  of  common  sense,  let  us 
look  to  history.  In  a particular  case  specified, 
so  long  ago  as  in  1756,  representations  were 
forbidden.!  In  this  case,  they  were  taken  away 
altogether.  In  other  cases,  Mr.  Russell,  who 
ever  and  anon  is  a reformer,  suggested  that  the 
number  of  them  be  limited.  Limit  the  num- 
ber of  representations.  When  you  have  done 
that,  reduce  the  number  of  masters’  warrants 
from  three  to  two:  or  the  number  of  common 
bail  or  of  pledges  of  prosecution  from  two  to 
one.f  Discard  poor  Mr.  Doe,  and  leave  his 
friend  Mr.  Roe  to  pine  in  solitude.  Such  are 
the  reforms  of  lawyers  ! 

Ask  an  English  judge  how  many  represen- 
tations he  thinks  ought  to  be  allowed  ? or 
(what  to  him  is  the  same  question)  how  many 
his  law  allows?  He  will  answer  you,  when 
a Scotch  judge  has  informed  you,  how  many 
common  bail,  or  how  many  pledges  of  prose- 
cution, he  looks  upon  as  necessary. 

What  is  above  is  but  a sample.  Let  it  not 
be  imagined  that  the  above  manifestations  of 
the  influence  of  the  principle  of  corruption 
are  all  that  could  be  found ; let  it  not  be  ima- 
gined that  they  are  the  hundredth  part;  let  it 
not  be  imagined  that  they  are  even  the  gross- 
est manifestations.  Why  then  employed  to 
the  exclusion  of  others  ? Partly  by  accident; 
for  the  labour  of  a complete  survey  would 
have  been  too  great : partly  as  being  more  in- 
telligible. 

Ransack  the  whole  system  of  procedure — 
travel  through  it  from  beginning  to  end,  — 
you  will  find  it  throughout  of  the  same  com- 
plexion, owing  its  birth  to  the  same  causes. 

Maximum  of  profit  to  the  partnership,  the 
main  and  constant  end : maximum  of  ease, 
the  collateral  end.  Minimum  of  expense,  de- 
lay, and  vexation  to  the  suitor,  the  pretended 
— maximum  the  real — object,  pursued  in  the 
character  of  an  intermediate  object,  conducive 
to  the  main  end.  Misdecision  and  failure  of 
justice  knowingly  produced,  not  for  their  own 
sake,  nor  therefore  constantly,  but  whenever 
they  presented  themselves  as  conducive  to  the 
above  intermediate  end,  and  thence  onwards 
to  the  ultimate.  The  ends  of  justice,  the  true 
and  legitimate  ends  of  judicature,  pursued  so 
far,  and  so  far  only,  as  seems  necessary  to 
keep  the  people,  in  the  character  of  suitors, 

+ Russell,  66.  17th  Jan.  1756. 

+ Common  bail,  or  sham  bail— fictitious  per- 
sons, whom  an  English  judge,  on  receiving  a fee, 
gives  to  a creditor  for  his  security. 
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1 a state  of  patience,  and  keep  the  talons  of 
depredation  covered  by  the  cloak  of  justice. 

Such  being  the  interest  — such  the  wishes 
and  endeavours  generated  by  these  interests, 

what  were  the  means  employed  by  them? 

It  remains  that  an  answer  be  given  to  that 
question,  by  a brief  indication  of  the  principal 
devices  employed  by  the  fee-gathering  system, 
for  the  attainment  of  these  ends. 


CHAPTER  V. 

LIST  OF  THE  DEVICES  EMPLOYED  UNDER  THE 
FEE-GATHERING  SYSTEM,  FOR  PROMOTING 
THE  ENDS  OF  ESTABLISHED  JUDICATURE, 
AT  THE  EXPENSE  OF  THE  ENDS  OF  JUS- 
TICE.* 

Thus  much  as  to  the  sinister  interest  ope- 
rating on  judges,  under  the  existing  system 
of  procedure  ; and  the  ends  pursued  in  con- 
sequence, the  actual  ends  of  judicature,  not 
coinciding  w'ith,  but  opposite  to,  the  ends  of 
justice. 

In  the  pursuit  of  these  ends,  a variety  of 
devices  have  been  employed.  It  may  be  of  use 
to  bring  to  view  a list,  or  at  least  a sample, 
of  these  devices  ; the  rather,  since  at  the  head 
of  the  list  it  will  be  necessary  to  place  an 
instance  of  exclusion  ; a sweeping  operation, 
in  which  evidence,  and  of  the  best  and  most 
necfessary  sort,  is  comprehended  — evidence, 
which  in  most  cases  constitutes  the  most  in- 
structive part  of  the  whole  mass. 

There  will  be  a convenience  in  seeing  the 
list  of  these  engines  of  iniquity  in  one  view. 
For  enabling  the  reader  to  enter  into  the  con- 
ception of  them,  a variety  of  expressions  have 
been  employed.  Where  one  fails,  another 
may  answer  the  purpose.  Not  having  been 
noticed,  at  least  sufficiently  noticed,  they  have 
never  as  yet  been  named. 

1.  Exclusion  of  the  parties  from  the  pre- 
sence of  the  judge — parties  not  heard  — de- 
cision given  without  hearing  the  parties  — 
audience  refused  to  suitors,  either  throughout 
the  cause,  or  till  the  end  of  it. 

2.  Tribunals  out  of  reach — the  county  courts 
swallowed  up  by  the  metropolitan  courts. 

3.  Sittings  interrupted,  interrupted  by  long 
and  fixed  intervals:  terms  — circuits  — days 
fixed  for  each  step  in  a cause. 

4.  Operations  without  thought — decisions 
pronounced,  judgments,  rules,  orders,  deli- 
vered, by  subordinate  officers,  without  the  pri- 
vity  of  the  j udge.  J udicature  upon  mechanical 

principles— principleof  mechanical  judicature. 

5.  Decision  without  evidence,  or  on  evi- 
dence delivered  in  under  a mendacity-licence 

• For  further  remarks  on  the  subject  of  this 
aapter,  see  ‘■'■Justice  and  Codification  Peti- 
tions" (VoL  V .)  and  ‘■^  Delay  and  Complication 
Tables,"  attached  to  the  Letters  on  Scotch  Re- 
form In  the  same  Volume. 

VoL.  VII. 


— under  a general  licence  given  by  the  judge 
for  the  admission  of  false  evidence. 

6.  Pleading,  and  more  especially  special 
pleading. 

7.  Principle  of  nullification  — decision  on 
grounds  foreign  to  the  merits  — decision  by 
quirks  and  quibbles. 

8.  Principle  of  fiction,  in  all  its  various 
branches — the  habit  of  giving  from  the  bench 
lies  for  reasons — of  telling  lies  to  entrap  and 
fleece  the  parties  — of  encouraging  parties  to 
tell  lies — of  compelling  parties  to  tell  lies  — 
of  punishing  parties  for  not  telling  lies  — of 
encouraging  jurors,  and  even  compelling  them 
by  torture,  to  commit  perjury. 

9.  Principle  of  jargon,  jargonization,  or 
technical  language  — perversion  of  language 
to  the  purpose  of  securing  ignorance  and  mis- 
conception of  the  law,  on  the  part  of  the  peo- 
ple— setting  and  keeping  up  a cant  or  flash 
language,  to  serve  the  ends  of  judicature. 

10.  Double  fountain  principle. 

11.  Eulogization,  puffing  of  jurisprudential 
law. 

12.  Multiplication  of  offices. 

On  the  subject  of  the  several  articles  com- 
prised in  this  list,  several  observations,  appli- 
cable to  them  in  common,  present  themselves 
as  having  a claim  to  notice : — 

1.  There  is  not  one  of  them  that  has  any 
place  in  any  of  the  courts  above  distinguished 
by  the  name  of  courts  of  natural  procedure. 

2.  There  is  not  one  of  them  that  has  not 
place  in  the  several  courts  above  distingui.shed 
by  the  name  of  courts  of  technical  procedure. 

3.  They  consequently  form  so  many  charac- 
teristic diflferences,  by  which,  on  the  one  hand 
the  courts  of  natural  procedure,  on  the  other 
hand  the  courts  of  technical  procedure,  may 
be  distinguished  from  each  other. 

4.  In  proportion  as  the  institution  of  them 
respectively  is  found  to  be  repugnant  to  the 
several  ends  of  justice,  one,  more,  or  all  of 
them  together  (which,  in  the  case  of  every 
one  of  these  devices,  will  be  found  to  be  ac- 
tually the  case,)  they  will  serve  to  bring  to 
view  and  demonstrate  tlie  existence  of  so 
many  virtues  in  the  natural,  so  many  vices  in 
the  technical  system  ; characterizing  the  na- 
tural system  by  their  absence,  the  technic.il 
system  by  their  presence: — so  many  urccs, 
and  (as  being  the  result  and  product  of  great 
labour,  carried  on  by  generation  after  genera- 
tion, from  age  to  age,  and  under  the  impulse 
of  a sinister  interest  created  by  the  fee-ga- 
thering system)  so  many  abuses. 

5.  They  will  form  so  many  topics  for  the 
exercise  of  the  ingenuity  and  eloquence  of 
the  advocatesof  the  techni(  al  system — for  tlie 
professional  advocate,  the  official  judge,  the 
official  lecturer  or  general  institutionalist,  the 
unofficial  compiler  or  particular  institutional- 
ist. Under  each  bead,  a [jerpetual  invitation 
is  given  to  all  these  learned  persons.  In  any 
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court  of  natural  procedure  has  it  any  place  ? 
Of  the  courts  of  technical  procedure,  is  there 
anf  one  in  which  it  has  not  a place?  ^ Is  it 
not  more  or  less  conducive  to  the  mischief 
opposite  at  least  to  some  one  of  the  ends  of 
iusrice,  — delay,  or  expense,  for  example,  or 
both  ? Can  voii  make  it  appear  that,  to  any 
other  of  the  ends  of  justice,  it  is  in  any  pre- 
ponderant degree,  or  so  much  as  in  any  de- 
gree, conducive  ? Here  is  so  much  delay  from 
it;  here  is  so  much  expense  from  it;  here 
is  so  much  vexation  from  it:  — now,  where  is 
the  use  of  it  ? 

In  this  plain  speech — not  too  plain  for  the 
plainest  man  to  put  or  to  comprehend  — they 
will  feel  the  spear  of  Ithuriel:  touch  them 
with  it,  one  after  another,  the  unclean  spirit 
will  stand  confessed. 

Of  these,  there  are  few  which  have  not  j 
place  in  common,  in  every  civilized  country 
in  which  the  technical  system  is  established  , 
that  is,  in  every  civilized  country  on  the  face 
of  the  globe. 

Of  the  whole  list  of  them,  however,  no 
inconsiderable  part  will  be  found  peculiar, 
either  in  toto  or  in  degree,  to  that  modifica- 
tion of  it  which  is  established  in  England : 
some  articles  peculiar  in  tolo;  many  more  pe- 
culiar in  respect  of  the  degree  in  which  they 
have  place  in  this  country,  as  compared  with 
others. 

Devices  peculiar  in  toto,  are  — 1.  The  dis- 
tinction between  law  courts  and  equity  courts ; 

2.  The  habitof  eulogizing  jurisprudential  law 
at  the  expense  of  statutory,  sham  law  at  the 
expense  of  real. 

Under  the  head  of  devices  peculiar  in  de- 
gree, will  be  found,  perhaps  more,  at  any  rate 
the  following,  viz,  — 

1.  Tribunals  out  of  reach. 

2.  Sittings  at  long  and  fixed  intervals. 

3.  Principle  and  practice  of  nullification. 

4.  Jargon,  under  its  several  modifications. 

5.  Fiction,  or  mendacious  reasons. 

6.  The  use  made  of  the  double  fountain 
principle. 

7.  Motion  business ; including  the  business 
of  incidental  motions,  original  motions,  and 
motions  of  course. 

CHAPTER  VI. 

FIRST  DEVICE  — EXCLUSION  OF  THE  PARTIES 
FROM  THE  PRESENCE  OF  THE  JUDGE. 

§ 1.  Mischiefs  of  the  exclusion. 

In  the  exclusion  put  upon  the  parties  may  be 
seen  the  master-device,  the  sine  qua  non  of 
the  whole  system.  To  this,  as  to  the  centre, 
may  all  the  others  be  referred : their  office 
being,  in  each  instance,  to  give  either  birth, 
continuance,  or  effect  to  it. 

By  exclusion  of  the  parties  from  the  pre- 
sence of  the  judge,  must  here  be  understood 


exclusion  of  their  allegations,  in  the  charac- 
ter of  testimony,  applicable  to  the  purpose 
of  grounding  a decision,  giving  termination 
to  the  suit.  An  express  exclusion  put  upon 
their  persons  would  have  been  too  flagrantly 
odious,  and  more  than  was  necessary  to  the 
purpose.*  It  was  done  by  so  ordering  mat- 
ters that  a party  should  have  nothing  at  all 
to  gain  by  attendance,  while  he  had  as  much 
as  possible  to  suffer  and  to  lose.  Nothing 
at  all  to  gain ; when  he  could  neither  gain 
credit  for  any  testimony  of  his  own,  nor  ex- 
tract any  testimony  from  the  lips  of  his  anta- 
gonist, nor  so  much  as  comprehend,  through 
the  jargon  in  which  it  had  for  this  purpose 
been  enveloped,  what  bad  been  done,  or  was 
intended  to  be  done.  Much  to  suffer ; partly 
from  the  natural  causes  of  vexation,  expense, 
and  delay,  the  unavoidable  concomitants  of 
judicial  attendance  : but  a great  deal  more  by 
the  arrangements  that  had  been  established 
for  the  purpose  of  wearing  out  his  patience, 
rendering  the  burden  of  atteifdance  intole- 
rabl«.  and  thus  forcing  him  into  the  arms  of 
the  pa>  «ers  and  dependants  of  the  judge,  the 
professional  substitutes  and  assistants. -|- 
It  is  in  virtue  of  this  commanding  feature, 
that  a glance,  however  rapid,  over  the  whole 
expanse  of  the  technical  system,  became  so 
indispensable  a part  of  the  present  work. 
Exclusion  of  parties  is  exclusion  of  wit- 
nesses,— of  the  persons  in  whose  instance  an 
acquaintance  more  or  less  intimate  with  the 
mass  of  facts  pertaining  to  the  cause,  or  at 
least  with  some  of  them,  is  matter  of  course; 
and  that  acquaintance  frequently  most  inti- 


• The  French  practice  of  trying  and  giving 
judgment  on  offenders  in  their  absence,  is  fre- 
quently alluded  to  in  terms  of  reproach  ; yet  a 
similar  one  is  pursued  in  England,  in  the  Court 
of  Queen’s  Bench.  In  misdemeanours  tried  in 
that  court,  it  is  not  necessary,  nor  is  it  required, 
that  the  defendant  should  be  present ; the  court 
looks  to  his  sureties.  It  is  by  no  means  clear 
that  the  accused  must  be  present,  even  in  cases 
of  felony.  About  two  years  ago,  two  gentlemen 
were  charged  with  a capital  felony,  on  the  Nor- 
folk Circuit,  and  the  case  was  moved  by  certiorari 
from  the  assizes  into  the  King’s  Bench.  It  was 
argued  at  great  length,  that  the  accused  need  not 
be  present  at  their  trial,  and  no  precedent  could 
be  found  to  the  contrary.  Without  deciding  the 
point,  Mr.  Justice  Littledale  said  he  should  ob- 
ject to  try  them  in  their  absence,  and  they  accord- 
ingly appeared  on  the  floor  of  the  court. — Ed. 

+ Add  to  which,  that  the  practice  of  commit- 
ting to  writing  whatsoever  was  said  by  either  of 
theparties, — this  practice,  when  once  established 
(which  it  was  not,  nor  well  could  be,  but  by  de- 
grees,) superseded,  as  of  course,  the  demand  and 
occasion  for  oral  intercourse.  In  one  instance, 
perhaps,  out  of  twenty,  the  demand  for  writing 
would  present  itself ; under  favourof  the  pretence 
afforded  by  this  one  instance,  the  purchase  of 
written  paper  was  forced  upon  the  parties  in  the 
nineteen  other  instances  in  which  it  was  useless 
or  unnecessary. 
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mate,  not  unfrequently  peculiar  — the  cause 
affording  no  other  witnesses. 

Under  the  technical  system,  the  ends  of 
judicature  being  throughout  in  opposition  to 
the  ends  of  justice,  — to  bring  to  view  the  se- 
veral ways  in  which  the  appearance  of  the 
parties  in  the  presence  of  one  another  and  of 
the  judge,  or  (where  that  cannot  be)  at  any 
rate  of  the  judge,  is  subservient  to  the  ends 
of  justice,  is  to  show  in  other  words  the  se- 
veral ways  in  which  it  is  adverse  to  the  ends 
of  judicature.  So  many  services  which  it  is 
in  the  nature  of  this  meeting  to  render  to 
justice,  so  many  considerations  by  which  the 
authors  of  the  technical  system  were  called 
upon  to  oppose  an  inexorable  bar  to  it  at  any 
price : as  also,  on  the  other  hand,  so  many 
considerations  by  which  the  legislator,  in  pro- 
portion as  justice  is  the  object  of  his  regard, 
will  feel  himself  called  upon  to  rid  the  coun- 
try of  a system  by  which  the  dictates  of  jus- 
tice are  thus  trodden  under  foot. 

In  the  most  common  and  natural  state  of 
things,  both  suitors  will  (at  least  in  the  out- 
set of  the  cause)  find  themselves  together  in 
the  presence  of  the  judge.  What  other  ar- 
rangement so  natural?  Whom  should  the 
judge  hear,  if  not  the  parties  ? And  if  either, 
why  not  the  other,  and  (were  it  only  that 
time  may  not  be  wasted)  at  the  same  time  ? 
In  this  case  the  meeting  is  tripartite : par- 
ties to  it,  the  two  suitors  (the  plaintiff,  the 
defendant)  and  the  judge:  tripartite,  taking 
the  judge  into  the  account : bipartite  and  re- 
ciprocal, as  between  the  suitors.* 

Cases,  however,  are  not  wanting,  in  which, 
either  in  a physical  or  in  a prudential  sense, 
the  reciprocity  is  impracticable  : then  comes 
a meeting  bipartite,  a hearing  ex  parte. 

When  the  party  is  not  present,  his  presence 
may  either  remain  altogether  unsupplied,  or 
supplied  (in  so  far  as  it  is  capable  thus  to  be 
supplied)  by  an  agent  or  substitute,  private,-j- 
or  professional,  J or  both. 

In  the  character  of  a party,  the  suitor  (if 
he  be  present)  appears  necessarily  and  of 
«course  ; in  the  character  of  a witness,  he  may 
appear  or  not,  as  it  may  happen  : according  as 
it  happens  or  not  that  a fact  or  facts,  having 
an  influence  on  the  fate  of  the  suit,  had  or 
bad  not  fallen  under  his  cognizance. 

Saving  always  the  case  of  impracticability, 
physical  or  prudential,  — justice  presents  a 
constant  demand  for  the  presence  of  each 
suitor,  on  two  opposite  accounts  : on  his  own 
account,  that,  of  the  facts,  arguments,  and 
demands,  which  the  cause  is  susceptible  of, 
and  he  capable  of  adducing,  such  part  may  be 

• For  the  sake  of  simplicity,  the  case  which 
affords  divers  parties  on  one  side,  or  on  each  side, 
is  here  passed  over. 

+ Husband,  father,  guardian,  private  friend. 

j Attorney,  or  advocate,  or  both,  or  (as  in 
America)  both  in  one. 
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brought  forward'as  tend  in  favour  of  his  side 
of  it;  on  the  account  of  his  adversary,  that 
the  adversary  may  on  his  part  be  in  posses- 
sion of  his  share  of  the  same  advantages. 

In  the  character  of  a witness,  the  suitor 
may  present  himself  either  as  an  immediate, 
or  as  a non-immediate  witness.  If  as  a non- 
immediate  witness,  it  will  then  be  merely  as 
giving  indication  of  some  other  source  of 
evidence,  real,  oral,  or  written  : some  being, 
whether  belonging  to  the  class  of  persons  or 
of  things,  from  whom,  or  from  which,  evi- 
dence fit  to  serve  in  the  character  of  imme~ 
diate,  or  say  uhimatebj-employahle,  evidence, 
may  (it  is  supposed)  be  extracted. 

In  any  case,  the  supposed  ulterior  source 
of  evidence  thus  referred  to  may  either  be 
determinate,  known  to  the  suitor  as  qualified 
to  serve  in  that  character,  or  hypothetical 
and  indeterminate.  From  what,  of  his  own 
knowledge,  he  knows  of  the  nature  of  the 
case,  taking  into  account  the  circumstance  of 
place  and  time,  he  supposes  (with  a degree 
of  persuasion  more  or  less  intense)  that,  from 
a person  or  a thing  of  such  or  such  a descrip- 
tion, evidence  pertinent  to  the  cause  in  hand 
may  be  to  be  obtained. 

Presenting  himself,  or  presented,  in  the 
character  of  a witness,  — the  facts  which  a 
party  will  he  most  ready  and  most  sure  to 
bring  to  light,  will  he  such  facts  as  (in  his 
view  of  the  matter)  promise  to  he  of  service 
to  his  side  of  the  cause.  In  respect  of  these, 
bis  evidence  is  self-serving,  and  will  natu- 
rally be  spontaneous.  Facts  seen  to  he  of  the 
opposite  tendency,  if  they  come  out  at  all,  will 
scarcely  come  out  but  on  demand  made  by 
the  adverse  party  or  the  judge:  in  a word, 
but  by  interrogatories:  in  res|)ect  of  these, 
his  evidence  will  be  self-disserving. |1 

II  Attendance  of  parties  is  one  thing — e.xclu- 
sion  of  professional  assistants  another  thing,  f'are 
should  be  taken  not  to  confound  the  two  arrange- 
ments, or  to  regard  tiie  one  as  a necessary  conse- 
quence of  the  other. 

In  the  greater,  the  far  greater,  number  of  suits 
(understand  individual  suits,  not  sorts  of  suits,) 
professional  assistance  will  be  needless;  and,  if 
needless,  of  course  niiscliievous.  Rut  some  there 
will  always  be,  in  which  the  exclusion  of  pro- 
fessional assistance  might  he  the  exclusion  of 
justice.  Various  are  the  deficiencies,  the  natural 
deficiencies,  any  of  which  tnay  be  sufficient  to 
prevent  the  suitor  from  doing  justice  to  his  own 
cause.  Minority,  superannuation,  mental  infir- 
mity in  any  shape:  regard  being  always  had  to 
the  quantity  and  quality  of  mental  qualification, 
the  demana  for  which  is  presented  by  the  nature 
of  the  case.  If  gratuitous  assistance,  the  fruit 
of  natural  relationship  or  of  any  other  .source  of 
sympathy,  be  forthcoming,  and  that  competent 
to  the  task,  so  much  the  better:  if  not,  the  as- 
sistance of  strangers  must  be  obtained,  upon  the 
only  terms  on  which  the  assistance  of  a stranger 
can  be  made  sure  of;  or,  the  lamb  being  opposed 
to  the  wolf,  and  without  a shepherd,  the 
quence  is  obvious.  The 
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I.*  Facienda  by  the  plaintiff.  Functions, 
for  the  performance  of  which  the  presence  of 
the  plaintiff  is  or  may  be  requisite  : — 

1.  To  state  the  nature  of  his  demand;  i.  e. 
what  the  nature  is  of  the  service  which,  at 
the  charge  of  the  defendant  (in  virtue  of  the 
authority  supposed  to  be  given  to  him  by  the 
law,)  he  demands  at  the  hands  of  the  judge  : 
ex.  gr.  in  critninali,  infliction  of  punishment 
on  the  defendant ; in  non  crimmali  (and,  in 
so  far  as  satisfaction  is  concerned,  in  crimi- 
nali,)  transference  of  the  matter  of  wealth  in 
any  shape  (an  individual  thing,  immoveable 
or  moveable,  a sum  of  money  liquidated  or 
to  be  liquidated,)  from  the  possession  of  the 
defendant  into  that  of  the  plaintiff,  &c.  8sc. 

2.  To  state  on  what  title  such  demand  is 
grounded,  viz.  in  point  of  law ; ex.  gr.  delin- 
quency, contract,  succession,  &c.  &c. ; referring 
to  the  tenor  of  the  law,  where  there  exists  a 
law — i.  e.  to  the  words  of  the  statute,  where 
there  exists  a statute  ; in  other  words,  where 
the  legislator  has  rendered  it  possible  for  the 
subject  to  be  apprized  of,  and  to  observe,  the 
law,  for  the  non-observance  of  which  he  is 
doomed  to  suffer. 

3.  To  state  what  the  facts  are,  which,  to 
his  knowledge  in  the  character  of  an  imme- 
diate witness,  or  to  his  belief  in  the  character 
of  anon-immediate  witness,  have  taken  place ; 
they  being  such  as,  in  virtue  of  such  law,  have 
given  to  him  such  his  title  to  such  service: 
events  or  other  facts  investitive,  or  say  colla- 
tive,  — having  the  effect  of  investing  him  with, 
or  conferring  upon  him,  such  his  title  to  such 
service.! 

4.  To  state  the  grounds  of  his  persuasion 
respecting  the  existence  of  such  collative  or 
investitive  facts ; whether  they  be  his  own 
perceptions,  or  the  supposed  perceptions  of 
any  and  what  other  persons,  or  whether  they 
are  composed  of  other  information,  in  the 
shape  of  real  or  written  evidence  : and,  in  his 
own  instance,  to  make  known,  if  necessary, 
whether  the  facts  so  perceived  by  him  were 
the  very  facts  themselves  that  are  in  question 
(as  in  case  of  direct  evidence,)  or  other  facts 


The  zeal  of  the  judge,  the  unfee’d  judge  (it  may 
be  said,)  ought  to  be  such  as  to  render  the  assist- 
ance of  the  hireling  needless.  It  ought  to  be, 

true:  but  will  it?  Choose  and  manage  your  judges 
as  you  will,  can  you  be  sure  of  its  being  so,  and 
in  every  instance  ? If  not,  saying  that  it  ought  to 
be  is  not  a reason,  not  an  argument  applying  to 
the  question,  but  a departure  from  it. 

What  if  the  judge  be  not  merely  negligent, 
but  (by  the  influence  of  sinister  interest)  posi- 
tively and  actively  partial  ? Such  things  nave 
been,  and  therefore  ought  never  to  remain  unpro- 
vided against,  as  if  they  were  impossible. 

• For  a further  statement  of  the  author’s  views 
on  the  subjects  treated  of  in  the  ensuing  pt^es, 
see  “ Principles  of  Judicial  Procedure,"  Vol. 


+ See  Dumont,  “ Traites  de  Legislation.’ 
gee  also  “ View  of  a Complete  Code  of  Laws' 
Chap.  XV.  (VoL  III.  p.  186.) 


regarded  as  evidentiary  of  them : as  in  case 
of  circumstantial  evidence. 

5.  To  state  (as  well  for  the  benefit  of  the 
defendant  as  for  his  own  benefit,  and  whether 
called  upon  or  not,)  all  such  persons  as  he 
expects  to  find  qualified  to  speak,  in  the  cha- 
racter of  witnesses,  to  anysuch  relevant  facts, 
as  above  : stating,  in  regard  to  each  such  per- 
son, what  facts,  — and  on  what  grounds  such 
his  expectation  rests. 

6.  To  propose  (whether  by  name  or  by  de- 
scription, as  the  case  may  be)  such  persons, 
if  any,  through  the  medium  of  whose  testi- 
mony, ultimately  employable  or  not  (and  on 
what  ground,)  he  looks  for  immediately  rele- 
vant and  ultimately  employable  evidence,  as 
probably  obtainable  by  investigatory  inquiries 
and  e.xaminations. 

7.  To  state  (as  well  for  his  own  benefit  as 
for  that  of  the  defendant)  all  such  relevant 
articles  of  real  or  written  evidence  as  lie  within 
his  own  custody,  power,  knowledge,  or  sup- 
posal ; together  with  the  places  in  which  they 
are  respectively  lodged,  or  supposed  to  be 
lodged,  the  time  within  which,  and  the  means 
by  which  they  may  respectively  be  made  forth- 
coming for  the  purpose  of  evidence  : and,  in 
case  of  apprehended  difficulty,  what  the  nature 
of  the  difficulty  is,  and  what  means  (if  any) 
seem  best  adapted  to  the  removal  of  it. 

8.  To  authenticate  (whether  for  his  own 
benefit  or  that  of  the  defendant,  and  thence 
whether  in  the  way  of  spontaneous  allegation 
or  confessorial  rccegnition,)  in  the  charac- 
ter of  sources  of  written  evidence,  or  else  to 
disavow,  all  instruments  and  other  scripts, 
purporting  or  alleged  to  be  of  his  writing,  in- 
diting, or  adoption,  vvhether  by  signature  or 
otherwise. 

9.  To  deliver  (either  on  the  spot,  or,  in  case 

of  necessity  and  for  special  cause,  at  a subse- 
quent time,  in  writing,  and  wnth  the  benefit 
of  recollection)  answers  to  all  such  relevant 
and  not  improper  questions  as  shall  be  pro- 
pounded to  him  by  or  on  the  part  of  the  de- 
fendant (subject  to  the  disallowance  of  the 
judge,)  or  by  the  judge  himself.  , 

10.  To  declare,  if  needful  and  required,  his 
means  of  justiciability,  for  the  purpose  of  even- 
tual satisfaction,  or  even  punishment,  for  any 
undue  expense  and  vexation  imposed  by  such 
his  demand  on  the  defendant,  and  any  other 
person  or  persons, — especially  in  the  event 
of  the  demands  being  deemed  groundless,  or 
being  left  unsupported ; more  especially  if  the 
institution  or  pursuit  of  it  be  accompanied 
with  mala  fides  (consciousness  of  wrong)  or 
temerity.  J 


J In  this  case,  the  security  given  for  the  assu- 
rance of  such  justiciability,  of  what  nature  shall 
it  be  ? — a topic  to  be  considered.  For  example, 
shall  it  be  relf-furnished,  or  ejttraneous?  real,  or 
merely  corporal  ? eventual  only,  or  depositious, 
i.  e.  by  deposit  made  in  the  first  instance? 
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11.  Unless  where,  previously  to  the  insti- 
tution of  the  suit,  demand  (demand  extraju- 
dicially  made  to  the  defendant)  was  physically 
or  prudentially  impracticable,  — to  declare 
whether  such  demand  were  made  by  him,  and 
where,  and  when,  and  how ; and  if  not,  why 
not  ? to  the  end  that,  if  the  vexation  attached 
to  the  institution  of  the  suit  were  causeless, 
especially  if  malicious,  due  satisfaction  for  it 
may  be  made  by  him.* 

12.  To  afford  (whether  by  means  of  inter- 
rogatories properly  adapted  to  the  purpose,  or 
otherwise)  the  means  of  establishing  or  dis- 
proving his  own  sincerity,  that  is,  his  persua- 
sion of  the  demand  : to  the  end  that,  in  case 
of  insincerity,  he  may,  on  the  score  of  undue 
vexation,  be  the  more  highly  responsible. 

13.  To  receive  warning  that,  for  the  truth 
and  sincerity  of  his  several  declarations  and 
alleged  persuasions,  as  above,  as  well  in  re- 
spect of  completeness  as  of  correctness,  he  is 
about  to  be  responsible,  i.  e.  justiciable : to 
wit,  upon  exactly  the  same  footing  as  an  ex- 
traneous witness,  deposing  in  like  manner  in 
a suit  to  which  he  was  not  a party. f 

14.  For  his  own  benefit,  to  receive  com- 
munication of  the  several  allegations  on  the 
,same  occasion  made  by  the  defendant  on  his 
(the  defendant’s)  own  behalf;  and,  by  coun- 
ter-interrogation on  the  spot,  and  eventually 
by  counter-evidence  and  apposite  observa- 
tions, to  do  what  lies  in  his  power  towards 
securing  the  plenitude  as  well  as  correctness, 
or  exposing  the  incompleteness  or  incorrect- 
ness, of  such  the  defendant’s  testimony  and 
declarations. 


• Under  the  natural  system,  the  importance 
of  this  use  will  in  general  be  very  inconsiderable. 
Why  ? Because,  under  that  system,  the  vexation 
attendant  on  litigation  is  so  inconsiderable. 

Under  the  technical  system,  the  importance  of 
it  would,  for  the  opposite  reason,  be  great;  great 
in  proportion  to  the  vexation  attached  to  the  par- 
ticular  species  of  suit  employed. 

In  the  most  vexatious  of  all  suits  (at  least  all 
English  suits,)  an  equity  suit,  — in  the  instru- 
ment called  a by  which  it  is  commenced, 
a statement  of  the  existence  of  such  previous  de- 
mand is  at  least  frequent,  if  not  constant ; not 
that,  whether  such  demand  was  ever  made  or  no, 
is  a fact  concerning  which  the  draughtsman  ever 
deems  it  worth  his  while  to  inquire.  To  the  party, 
it  is  perfectly  useless,  the  judge  never  taking  any 
the  slightest  cognizance  of  it : the  only  use  it  is 
of,  is  to  the  partnership,  by  swelling  the  quan- 
tity of  profit-yielding  surplusage.  The  charge  is 
inserted  under  the  mendacity-licence, — of  which 
in  its  place.  In  a suit  at  common  law,  nothing 
is  ever  said  about  it. 

•)*  The  care  taken,  in  so  many  instances,  under 
the  technical  system,  to  exempt  parties,  on  va- 
rious occasions,  from  this  obligation,  constitutes 
the  device  spoken  of  below  under  the  appellation 
of  the  mendanty-licence.  See  the  cnapter  so 
intituled.  (Chap.  XV.) 


-PARTIES  EXCLUDED.  229 

15.  At  the  requisition  of  the  defendant  or 
the  judge,  — to  settle  a c/ian/icf  and  mcdc  of 
correspondence  with  him,  during  and  for  the 
purpose  of  the  suit ; in  such  manner  as  to  ob- 
viate thereafter  all  difficulties  and  uncertain- 
ties in  respect  of  his  having  or  not  having,  on 
this  or  that  occasion,  received  notice  (viz. 
of  anything  which  he  may  be  called  upon  to 
do  or  feceive,  either  for  his  own  benefit,  or 
that  of  the  defendant,  or  any  one  else.) 

II.  Facienda  by  the  defendant:  — 

1.  To  declare  whether  he  admits,  or  con- 
tests, the  justice  of  the  plaintiff’s  demand : — 
and  this  whether  the  demand  be  of  a crimina- 
tive, or  a non-criminative  nature. 

2.  If  he  contests  it, — whether  on  theground 
of  law,  or  on  the  ground  of  fact,  or  on  both. 

3.  If  on  the  ground  of  fact,  — to  declare 
whether  he  means  to  advance,  in  the  character 
of  divestitive  (or  say  ablative)  facts,  any  coun- 
ter facts  ; and  if  yes,  to  advance  them  accord- 
ingly : proceeding,  in  regard  to  such  counter 
facts,  in  the  course  stated  in  the  case  of  the 
plaintiff,  as  per  articles  4,  5,  6,  7,  and  8. 

4.  To  undergo  examination  on  the  part  of 
the  plaintiff : as  in  the  case  of  the  plaintiff, 
by  article  9. 

5.  If  (by  his  own  confession  or  otherwise) 
the  justice  of  the  plaintiff’s  demand  has  been 
established  (or  provisionally,  in  the  event  of 
its  being  established)  — and  if  the  nature  of 
the  obligation  in  that  event  imposed  on  him 
l equires  it,  — to  declare  whether  he  is  able  to 
fulfil  it  (for  example,  to  endure  the  punish- 
ment, render  the  satisfaction,  pay  the  money 
due,  deliver  up  the  thing  due,  &c.)  upon  the 
spot,  or  at  what  other  time  or  times,  place  or 
places,  &c. 

6.  If  not  upon  the  spot, — then  to  pray  the 
respite  he  desires,  stating  the  grounds  of  such 
his  prayer ; and,  if  requisite,  to  indicate  and 
declare  his  justiciability  (or  say  responsihilitii) 
as  in  the  plaintiff’s  case,  article  10 ; to  the 
end  that  the  judge  may  determine,  whether 
any  and  what  indulgence  may  and  shall  he 
granted  to  him,  consistently  with  the  plain- 
tiff’s rights  and  exigencies ; that,  on  a compa- 
rative consideration  of  the  exigencies  of  both 
parties,  the  judge  may  determine  whether  any 
and  what  abatement  may  be  made  from  the 
plaintiff’s  right,  to  save  the  defendant  from 
suffering  in  excess. 

7.  Inter  alia  (in  case  of  need,)  with  a view 
to  pecuniary  punishment  or  satisfaction,  as 
above, — to  give  an  account  of  all  debts  due, 
or  about  to  be,  or  likely  to  be,  due  to  hiih, 
and  of  all  other  expected  pecuniary  resources, 
and  all  other  means  (if  any)  by  which  his 
eventual  justiciability  in  point  of  fact  may  be 
secured  and  carried  into  effect. 

8.  To  be  warned  of  his  responsibilily  for 
the  truth  and  sincerity,  the  completeness  a?id 
correctness  of  his  declarations  of  all  kinds ; 
as  per  article  13  in  the  plaintiffs  case. 


* 2 Haddock’s  Chanc.  p,  202. 
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9.  For  his  ow'n  benefit, — to  receive  com- 
inmiication  of  the  phiintifTs  self-serving,  and 
(if  any)  self-disserving,  testimony,  as  above  : 
to  the  end  that,  by  counter-interrogation,  and 
(if  the  facts  admit  of  it)  by  counter-evidence, 
he  may  do  what  lies  in  his  power  towards 
securing  the  completeness  and  correctness,  or 
exposing  the  incompleteness  or  incorrectness, 
of  the  plaintifF’s  testimony  and  declarations. 

10.  To  settle  a channel  and  mode  of  cor- 
respondence with  him,  during  and  for  the 
purpose  of  the  suit;  as  per  article  15,  plain- 
tiff” s case. 

III.  Facienda  by  both  parties  in  concert:  — 

In  particular  cases,  — the  demand  for  such 
a mass  of  evidence  as  shall,  on  one  or  both 
sides,  be  to  a certain  degree  complex,  being 
established  by  their  mutual  declarations,  as 
above,  — to  take  an  anticipative  survey  of  it ; 
for  any  or  all  of  the  following  purposes,  viz.* 

1.  To  discard  any  such  articles  as,  were  it 
not  for  such  concert,  might  in  reality  or  ap- 
pearance be  necessary  to  the  parties  having  in 
contemplation  to  produce  them  respectively, 
blit,  by  virtue  of  such  concert  and  mutual  ex- 
planation, may  be  rendered  unnecessary. 

2.  When  this  or  that  article  of  evidence  is 
so  circumstanced,  that  the  production  of  it 
threatens  to  be  attended  with  delay,  expense, 
and  vexation,  to  any  considerable  amount,  — 
to  take  measures  in  concert,  for  reducing  to 
its  minimum  that  mass  of  collateral  incon- 
venience. 

3.  Where  the  quantum  of  the  inconvenience 
appears  to  be  to  such  a degree  considerable  as 
to  outweigh  either  the  value  of  the  evidence 
in  the  character  of  a security  against  misde- 
cision,  or  even  the  mischief  of  misdecision, 
though  on  the  exclusion  of  the  evidence  it 
were  seen  to  be  a certain  consequence, — an 
exclusion  may  accordingly  be  put  upon  that 
article  of  evidence;  an  exclusion  to  wit, 
either  definitive  or  provisional,  as  the  case 
may  require.f 

4.  Where,  by  the  influence  of  any  cause  or 
causes  of  complication,  any  ulterior  meeting 
or  meetings  have  been  made  requisite,  — to 
concur  with  the  judge  in  the  fixation  of  such 
time  or  times  as  shall  be  productive  of  least 
delay,  expense,  and  vexation;  regard  being 
bad  to  the  convenience  of  both  parties,  as  also 
of  the  suitors  in  other  causes  depending  be- 
fore the  same  judge. 

To  the  uses  attached  to  the  functions  which 
by  this  means  the  parties  are  in  the  most  ad- 
vantageous mode  enabled  and  obliged  to  per- 
form (enabled,  each  for  his  own  benefit,  or 
obliged,  each  for  that  of  his  adversary,)  may 
here  be  added  an  advantage,  which  consists, 
not  in  anything  that  either  of  them  does,  but 

* See  m/rd,  Book  IX.  Exclusion;  Part  II. 
Proper;  Chap.  VII.  Remedies  succedaneous  to 
Exclusion. 

f See  Book  IX.  Part  II. 
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in  the  situation  in  which  each  of  them  finds 
himself.  I speak  of  that  which  places  him  in 
the  presence  of  the  judge,  and  commonly 
(except  where  special  circumstances  afford 
special  reasons  to  the  contrary)  in  the  pre- 
sence of  a more  or  less  numerous  and  mis- 
cellaneous auditory;  bringing  thereby  to  bear 
against  each  party,  in  case  of  malpractice  or 
insincerity  on  his  part,  that  sense  of  shame 
which  is  so  powerful  a preservative  against 
any  the  slightest  deviation  from  the  line  of 
rectitude,  and  of  which,  in  the  solitude  of  the 
closet,  the  force  is  as  nothing  in  comparison 
with  that  which  it  derives  from  society,  espe- 
cially from  society  so  composed. 

The  use  here  in  question  is  over  and  above 
that  which  consists  in  the  party’s  being  person- 
ally responsible  for  every  breach  of  sincerity 
or  probity  committed  on  his  side  of  the  cause. 
Such  responsibility  might  be  made,  and  is 
madc,^  to  attach  upon  him,  vvithout  his  ever 
finding  himself  in  the  presence  either  of  the 
adverse  party,  or  of  the  judge. 

The  check  here  in  question  is  that  which 
is  applied  to  a man  by  the  consciousness  that, 
in  the  event  of  a present  detection  or  well- 
grounded  suspicion  of  any  impropriety  of 
speech  or  conduct  on  his  part,  the  stain  there-, 
by  made  on  his  reputation  will  be  witnessed 
by  a number  of  persons  more  or  less  consi- 
derable, in  which  his  adversary  and  the  judge 
will  at  any  rate  be  included;  the  adversary, 
whose  triumphant  eye,  and  the  judge,  whose 
reproving  eye,  his  own  humiliated  and  suffer- 
ing eye  will  have  to  encounter  on  the  spot.|j 

:{:  Viz.  in  English  regular  procedure,  in  the 
case  of  the  instrument  called  an  answer  to  a bill 
in  equity. 

II  So  successfully  has  the  industry  of  the  tech- 
nical system  exerted  itself,  that  not  only  this  cor- 
roborative to  personal  responsibility  has  been 
cleared  away,  but  the  very  foundation  of  it,  the 
responsibility  itself:  and  this  so  effectually,  that 
neither  shall  the  party  himself  be  responsible  for 
the  falsehood  or  dishonest  trick  by  which  he  pro- 
fits, nor  yet  the  person  or  persons,  the  professional 
assistant  or  assistants,  to  whom,  in  the  character 
of  instruments  or  assistants,  he  is  indebted  for  it. 
The  licence  thus  granted  to  insincerity  and  mal- 
practice  requires,  it  is  true,  the  removal  of  the 
check  here  in  question, — requires  the  exclusion 
of  the  parties  from  the  presence  of  each  other  and 
the  judge, — requires  the  withdrawing  out  of  the 
joint  presence  of  his  adversary  and  the  judge,  the 
party  on  whose  behalf  the  dictates  of  sincerity  or 
probity  are  to  be  transgressed ; but,  to  render  the 
licence  complete,  and  completely  effectual,  ulte- 
rior devices  (of  which  presently)  were  necessary, 
and  have  accordingly  been  employed.  It  was  ne- 
cessary) that  for  every  such  transgression  a safe 
author  or  accomplice  should  beprovided : and  that 
matters  should  be  so  managed,  that,  whatsoever 
be  the  transgression,  and  whatsoever  the  advan- 
tage reaped  or  sought  from  it,  no  inconvenience, 
either  on  the  score  of  punishment  or  on  the  score 
of  satisfaction,  should  fall  anywhere."  To  this 
purpose  the  exemption  here  in  question  was  in- 
deed necessary,  but  was  not  sufficient.  It  was 
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Of  all  the  above  modes  of  turning  to  ac- 
count the  presence  of  the  parties,  there  is 
not  one  that  is  not  the  obvious  result  of  the 
plainest  common  sense : not  one  that  is  not, 
wherever  the  nature  of  the  case  admits  of  it, 
subservient  to  all  the  ends  of  justice:  not  one 
of  them  the  use  of  which  in  that  character  is 
not  felt  in  the  courts  of  natural  procedure, 
according  to  the  nature  of  the  causes  of  which 
those  sanctuaries  of  justice  are  respectively 
permitted  to  take  cognizance.  But,  by  so 
many  points  as  this  arrangement  is  subservient 
to  the  ends  of  justice,  by  so  many  is  it  adverse 
to  the  established  ends  of  judicature  : accord- 
ingly, the  opposite  arrangement,  the  exclusion 
of  the  parties,  constitutes  the  basis  of  every 
system  of  technical  procedure,  wheresoever 
established,  and  howsoever  modified.  All  the 
other  devices  presuppose  this,  and  serve  but 
to  improve  the  advantage  gained  by  it. 

In  whatever  court  this  basis  of  all  justice 
has  been  restored,  or  suffered  to  remain,  the 
best  evidence,  so  far  as  it  applies,  takes  place ; 
and,  besides  furnishing  such  lights  as  fre- 
quently are  not  to  be  had  from  any  other  quar- 
ter, saves  the  vexation,  expense,  and  delay,  at- 
tached to  the  production  of  inferior  evidence: 
and  the  cause  receives  the  very  speediest,  as 
well  as  least  expensive,  and  in  every  way 
least  vexatious,  conclusion,  which  the  nature 
of  it  admits. 

Even  when  ulterior  evidence  is  ultimately 
necessary,  by  the  preliminary  meeting  much 
vexation  and  expense  is  saved  in  the  exhibi- 
tion of  it. 

Under  the  technical  system,  for  want  of 
the  necessary  preliminary  explanations,  each 
party  finds  himself,  generally  speaking,  un- 
der the  obligation  of  having  in  readiness,  by 
a particular  day  and  hour,  every  article  of 
evidence  (how  vast  soever  may  be  the  ex- 
pense) which  it  is  supposed  can  by  any  pos- 
sibility be  found  necessary,  or  so  much  as 
rendered  serviceable. 

Under  the  arrangement  proposed,  not  only 
in  respect  of  this  or  that  individual  article  of 
evidence,  is  the  delay,  vexation,  and  expense 
saved,  that  would  have  been  produced  by 
the  exhibition  of  it,  but  (without  any  the 
smallest  prejudice  to  the  direct  ends  of  jus- 
tice) needless  evidence,  with  the  delay,  vex- 
ation, and  expense  attached  to  the  exhibition 
of  it,  is  shovelled  out  in  whole  masses:  as 
for  example:  — 

I.  Whenever  the  burthen  of  delay,  vexa- 
tion, and  expense,  attached  to  the  collection 
of  the  evidence,  constitutes  an  object  worth 

necessary  that,  besides  improbity  in  other  shapes, 
a full  and  unrestrained  liberty  of  lying  should  be 
secured  to  the  party,  for  himself,  and  any  num- 
ber of  assistants  at  his  nomination,  they  being 
members  of  the  partnership : and  this  accord- 
ingly is  what  has  been  done.  See  Chap.  XV. 
Mendacity-licence. 
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regarding,.— if  any  point  of  law  is  in  question, 
the  collection  may  on  both  sides  be  postponed 
till  after  the  determination  of  the  point  of 
law:  for,  suppose  the  point  of  law  given  (for 
example)  against  the  plaintiff,  all  evidence, 
as  well  on  his  side  as  on  the  other  ssde,  will 
be  altogether  useless. 

2.  In  like  manner,  where,  on  the  defen- 
dant’s side,  the  burthen  threatens  to  swell  to 
a certain  amount,  the  collection  may  on  that 
side  be  postponed  till  after  the  plaintiff’s  evi- 
dence has  been  collected  and  provisionally 
pronounced  upon  : for  if  the  plaintiff  fails  in 
making  out  his  case,  it  is  needless  to  put  the 
defendant  to  the  trouble  of  making  out  his.* 

Neither  party  (it  may  seem  at  first  sight) 
ought  to  be  present  without  the  other : no 
ex  parte  appearance  previous  to  their  simul- 
taneous appearance.  Supposing  this  to  be  the 
case,  the  siimiltaneous  appearance  will  be  the 
first  step  in  the  cause,  after  the  delivery  of 
the  summonses  by  which  it  is  brought  about. 

But  in  some  cases  it  may  not  be  right  that 
the  defendant  should  be  subjected  to  the  vex- 
ation of  attendance,  until  the  primd  facie 
justice  of  the  demand  has  been  so  far  est.-i- 
blished  as  it  can  be  by  the  examination  of  the 
plaintiff.  In  these  cases,  it  is  for  the  advan- 
tage of  the  defendant  that  the  plaintiff  should 
be  heard  without  him,  and  before  him,  and 
consequently  out  of  his  presence. 

Again,  in  some  cases  it  may  be  necessary, 
for  security,  to  apprehend  the  person  of  the 
defendant  without  warning;  and,  by  that 
means,  at  some  casual  and  unforeseeable  time 
and  place.  In  all  such  cases,  the  ends  of 
justice  require,  as  peremptorily  as  the  ends 
of  judicature  have  fbi  bidden,  that,  without 
loss  of  time,  and  (if  possible)  antecedently 
to  his  being  inclosed  within  the  walls  of  any 
prison  (ordinary  or  extraordinary,)  he  be  con- 
ducted into  the  presence  of  the  judge.f  In 

• True  it  is,  that,  when  the  question  is  con- 
ceniing  quantity  or  degree, — for  example,  lioru 
much  money  is  di%'  to  the  plaintiff  (it  being  out 
of  dispute  that  something  is  due,)  and  not  whe- 
ther anything  or  nothing, — it  will  frequently,  if 
not  generally,  happen,  that,  under  the  head  of 
evidence  exhibited,  no  saving  will  be  to  be  made. 
But,  where  the  question  is,  whether  anything  be 
due,  or  nothing,  there  it  is  that  the  door  is  open 
for  such  saving  in  all  cases. 

-f-  In  Sergeant  Wilson’s  reports®  we  have  a 
case,  in  which  a widow,  being  illegally  imjiri- 
sonctl,  lay  eight  months  in  jail,  from  no  other 
cause  (as  declared  by  the  Lord  Chief  .Justice) 
than  that  no  judge  knew  anything  about  the 
matter.  In  the  nature  of  things,  ca.ses  where  the 
like  consequence  is  produced  by  the  like  cause, 
must  be  happening  in  every  day’s  practice;  but, 
mere  accident  excepttd,  what  is  it  that  can  ever 
bring  them  to  light  ? For,  of  those  wlio  could 
remedy  it,  who  is  there  that  either  knows  or  cares 
about  it?  

* 3 Wilson,  368.  Barker  v.  Braham  and  Nor- 
wood. 
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tliesc  cases  it  is  oaly  by  an  acciflent,  and  that 
a rare  one,  that  the  plaintiff  can  be  there  ex- 
actly at  that  same  time.  Here,  then,  it  is  for 
the  advantage  of  the  defendant  to  be  heard 
out  of  the  presence  of  the  plaintiff. 

Again : On  the  part  of  the  plaintiff,  the 
obligation  of  personal  appearance  is  attended 
with  a degree  of  vexation,  which,  when  with- 
out preponderant  vexjition  it  can  be  saved, 
ought  to  be  saved : besides,  that  the  fulfil- 
ment of  the  obligation  will  in  some  cases  be 
physically,  in  others  prudentially,  impracti- 
cable. Here  then  comes  in  the  consideration, 
in  what  cases,  — antecedently  to  the  issuing 
of  the  summons  commanding,  or  the  warrant 
for  compelling  by  physical  means,  the  attend- 
dance  of  the  defendant, — a succedaneous  se- 
curity shall  be  accepted  at  the  hands  of  the 
plaintiff,  in  lieu  of  that  which  would  have 
been  afforded  by  his  preliminary  attendance 
at  the  judgment-seat,  and  examination  by  the 
judge. 

Here  again  comes  in  the  question,  in  what 
cases  examination  in  writing  ought  to  be  em- 
ployed, in  aid,  or  provisionally  in  lieu,  of  ex- 
amination vivd  voce  (reciprocal  or  ex  parte') 
by  and  before  the  judge.  I say  provisionally, 
and  never  definitively  and  exclusively  (as  in 
the  case  of  the  answers  extracted  from  defen- 
dants in  equity  practice,)  under  the  assurance 
of  never  being  subjected  to  the  other  more 
efficient  mode. 

So,  again,  in  what  cases  the  reciprocal  exa- 
mination incidental  to  the  meeting  of  the  par- 


On  this  occasion,  the  observation  made  by  the 
Chief  Justice  is  worth  remarking.  “ It  was  in 
some  measure  Mrs.  Barker’s  (the  widow’s)  own 
fault,  that  she  was  detained  in  prison  so  long  as 
eight  months;  for  that,  if  she  or  her  attorney  had 
applied  to  the  Court  of  King’s  Bench,  or  to  any 
judge  of  that  court,  at  his  chambers,  she  might 
have  been  discharged  out  of  custody  within  a day 
or  two  after  she  was  arrested,  upon  laying  her 
ca^e  properly  before  the  courts  or  a judge." 

At  the  expense  of  a suit,  in  which  the  judge 
would  have  nad  his  fees,  the  widow  might  have 
obtained  earlier,  what,  at  the  like  expense,  she 
did  obtain  at  last,  an  enlargement  from  an  illegal 
imprisonment;  to  which  imprisonment  she  never 
would  have  been  exposed,  had  it  not  been  a rule 
with  learned  judges  wilfully  to  neglect  (for  the 
evident  purpose  of  making  such  suits)  a duty 
imposed  upon  alljudgesby  the  most  obvious  prin- 
ciples of  justice  and  common  sense  — a duty  from 
which  no  judge  of  the  class  of  unlearned  judges 
ever  is  exempted — viz.  the  duty  of  not  punishing 
or  plaguing  men,  without  suffering  themselves 
to  know  anything  about  the  why  or  wherefore. 
See  Chap.  XII.  Decision  without  Thought. 

The  cause  was  tried  by  De  Grey,  Lord  Chief 
Justice:  his  sympathy  was  excited  by  it;  In 
whose  favour.?  That  of  the  widow  by  whom  the 
eight  months  imprisonment  had  been  suffered  ? 
No:  but  that  of  the  attorney  by  whose  malprac- 
tice it  had  been  caused : he  was  an  object  of  com- 
passion. Why  ? Because  no  such  offence  as  that 
of  conspiracy  had  been  proved  upon  him. 


ties  in  the  presence  of  the  same  judge  shall 
give  place  to  a reciprocal  ex  parte  examina- 
tion; viz.  of  the  plaintiff  before  one  judge, 
of  the  defendant  before  another,  whose  seat 
may  be  at  the  antipodes. 

Obvious  enough  these  several  considera- 
tions, to  those  whose  views  are  directed  to 
the  ends  of  justice.  To  men  of  law  they  will 
be  apt  (many  of  them)  to  appear  new,  as  not 
being  conducive  to  the  ends  of  judicature. 
They  are  here  glanced  at,  as  being  necessary 
to  fit  up  the  natural  system  for  performing, 
not  what  is  performed,  but  what  is  pretended 
or  supposed  to  be,  without  being  performed, 
by  the  technical. 

§ 2.  Uses  of  the  exclusion  to  Judge  §”  Co. 

Use  1.  Making  business,  i.  e.  profit,  by 
forcing  the  suitor  into  the  hands  of  profes- 
sional lawyers,  assistants,  substitutes;  linked 
with  the  judge  himself  in  a virtual  partner- 
ship, in  the  mode  already  explained. 

2.  Making  business,  by  the  exclusion  of  the 
testimony  of  the  parties  in  that  most  trust- 
worthy, most  correct  and  complete,  as  well 
as  promptest  and  cheapest,  shape;  giving  oc- 
casion to  the  production  of  it  in  shapes  more 
expensive  and  more  profitable : to  the  part- 
nership, more  profitable  ; to  the  parties  more 
expensive.* 

3.  Making  business,  by  giving  birth  to  er- 
roneous decisions,  grounded  on  incorrect  or 
incomplete  masses  of  evidence  ; which  deci- 
sions give  birth  to  ulterior  suits,  seeking  relief 
in  ulterior  and  better-grounded  decision. 

4.  Making  business,  by  exempting,  on  each 
occasion,  the  party  in  the  wrong,  from  that 
sensation  of  shame,  which,  at  the  moment  of 
detection  (especially  if  in  the  presence  of  a 
miscellaneous  mass  of  by-standers,  as  well  as 
of  the  judge,)  attaches  itself  upon  self-con- 
scious and  detected  falsehood  or  injustice. 
Opening  the  door  to  whatever  falsehoods  and 
frauds  present  themselves  as  promising  to 
serve  the  purpose  of  the  cause,  or  of  the  mo- 
ment ; and  thereby  to  demands  and  defences, 
and  thence  to  suits,  which,  but  for  the  assu- 
rance of  being  able  to  employ  to  advantage 
such  falsehoods  and  frauds,  would  not  have 
had  existence. 

5.  Making  ease  (without  prejudice  to  pro- 
fit,) by  exempting  himself  from  the  plague 
and  indignity  of  having  to  do  with  low  people, 
with  the  mob,  the  rabble,  the  populace, — i.  e. 
the  great  majority  of  the  people ; wretches, 
who,  being  ignorant  of  things  in  general,  and 
of  jurisprudential  science  in  particular,  are, 
in  proportion  to  their  ignorance,  apt  to  be 
troublesome. 


Viz.  in  all  the  courts,  affidavits.,  and  in  the 
equity  courts,  answers  (answers  to  bills,)  and 
depositions  received  (not  in  the  presence  of  the 
parties)  by  a judge  ad  hoc,  who  has  no  part  in 
the  decision. 
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6.  Giving  to  the  partnership  (or  at  any 
rate  to  the  judge,  and  his  younger  brother 
the  advocate)  the  profit  of  inhumanity — of 
inhumanity  to  any  extent,  clear  of  the  oppro- 
brium that  otherwise  would  attach  upon  it. 

Were  the  debtor  and  creditor  both  in  court, 
in  the  presence  of  each  other  and  the  judge, 
shame  would  every  now  and  then  prevent 
him  from  extorting,  in  the  shape  of  fees, 
the  pittance  which,  if  not  left  to  the  debtor 
in  the  name  of  humanity,  should  have  been 
delivered  to  the  perhaps  equally  distressed, 
perhaps  still  more  grievously  distressed,  cre- 
ditor, in  the  name  of  justice. 

7.  Giving  to  the  partnership,  or  at  any 
rate  to  the  judge  and  to  the  advocate,  the 
profit  of  inhumanity,  clear  of  any  pain  of 
sympathy  that  might  otherwise  be  excited  by 
the  spectacle  of  distress,  in  the  bosom  of  him 
for  whose  benefit  it  has  been  produced. 

Often  does  the  unlearned  judge,  the  country 
magistrate,  give  up  his  trifling  retribution : 
Why?  Because  the  distress,  of  which  the 
exaction  of  it  would  be  productive,  is  before 
his  eyes. 

Who  ever  heard  of  fees  given  up  by  the 
learned  and  ermined  magistracy  ? 

Of  the  profits  drawn  by  them,  in  such  co- 
pious draughts,  from  the  extremity  of  distress, 
a great  part,  perhaps  the  greater,  is  never  set 
down  to  their  account.  It  is  sunk  in  the 
pocket  of  some  officer : and  the  profit  to  the 
judge  is  from  the  sale,  or  what  is  equivalent 
to  the  sale,  of  the  office.* 

Even  of  that  part  which  finds  its  way  di- 
rectly into  his  coffers,  care  has  been  taken 
that  the  individual  contributors,  with  their 
respective  distresses,  shall  be  as  completely 
unknown  to  him,  as  if  the  scene  of  them  were 
at  the  antipodes.  , 

“ What  the  eye  does  not  see,  the  heart  does 
not  rue.”  Nowhere  has  the  truth  and  value 
of  this  proverb  been  more  fully  understood, 
and  more  completely  profited  by,  than  in  the 
great  hall  at  Westminster.  Hence,  the  mise- 
ries and  iniquities  of  which  the  English  system 
of  imprisonment  for  debt  is  composed,  — a 
mass  of  abomination  not  to  be  matched  in 
any  other  clime,  a source  of  profit  as  religi- 
ously protected  as  it  has  been  elaborately  or- 
ganized,— have  ever  found  as  much  sympathy 
in  the  stones  of  which  the  pavement  is  com- 
posed, as  in  the  bosoms  of  those  who  walk 
upon  it.  Misery  in  abundance  ; but  the  heart 
never  rues  it,  care  having  been  taken,  and 
that  so  effectually,  that  the  eye  shall  never 
see  it. 

In  the  division  made  of  the  labour  among 
the  members  of  the  partnership,  all  this  op- 
probrium, and  whatsoever  may  be  supposed 
to  be  realized  of  this  pain  of  sympathy,  lies 


• Vide  supra,  p.  199 — Ed. 

+ Vide  supra,  Vol.  VI.  p.  173,  Note. — Ed. 
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on  the  shoulders  of  the  attorney.  His  infe- 
rior share  of  the  ^gregate  profit,  comes  to 
him  loaded  with  this  incommodious  drawback. 
The  superior  share,  of  the  authors  of  the  sys. 
tern — the  judge  and  the  advocate— *drops  into 
their  learned  laps,  free  from  all  incumbrance. 

8.  Giving  the  necessary  support,  or  in- 
creased effect,  to  the  several  ulterior  deviccl. 
(of  which  in  their  order  :).and,  in  particular, 
to  the  practice  of  decision  without  evidence- 
arid  without  thought,  to  the  principle  of  nul- 
lification, to  the  use  of  written  pleadings, 
with  the  benefit  of  the  mendacity-licence,  to 
the  chicaneries  about  notice,  to  motion  busi- 
ness, to  the  entanglement  of  jurisdiction  as 
between  law  and  equity  courts,  and  to  the 
opinion  trade.  J 


J In  any  judicatory,  suppose,  for  (argument’s 
sake)  any  such  rule  established,  as  that,  of  any 
two  parties,  the  judge  shall  be  at  liberty  to  hear 
which  he  pleases  : refusing  peremptorily  to  hear 
the  other,  in  any  mode  or  upon  any  terms.  In 
this  may  be  seen  a rule  of  which  no  person  (as 

is  supposed)  would  hesitate  to  pronounce, not 

solely  that  it  is  in  itself  contrary  to  justice, — but 
that  it  is  imposible  that,  in  any  system  of  judi- 
cature of  which  any  such  rule  stood  part,  justice 
should  really  have  been  the  end  in  view. 

Accordingly,  in  no  one  judicatory  under  the 
technical  system,  has  any  such  rule  been  acted 
under  or  established.  Of  its  non-establishment 
one  cause  probably  may  have  been,  that  in  all 
probability  the  people  of  the  cotintry  could  not 
nave  endured  it:  another  cause  probably  was, 
that, — if  a hearing  must  be  given,  — with  the 
advantage  of  a power  to  make  those  to  whom  it 
is  given  pay  for  it,  more  money  may  be  to  be  got 
by  allowing  the  privilege  to  two  or  more  parties, 
than  if  it  were  confined  to  one. 

But  as  there  have  been  senses  in  which,  and 
occasions  on  which,  the  half  has  been  said  to  be 
more  than  the  whole,— so  are  there  in  which  the 
double  may  be  seen  to  be  less  than  the  whole. 

To  refuse  a hearing  to  either  of  two  con- 
tending parties,  to  the  advantage  of  the  other,  is 
that  sort  of  practice,  against  which  neither  non- 
lawyers  in  general,  nor  even  judges  themselves, 
would  be  backward  in  bestowing  tlie  most  vehe- 
ment and  unqualified  censure.  Why  ? Because 
no  such  thing  is  ever  done. 

But,  to  refuse  a hearing  to  both  parties — to  re- 
fuse to  hear  either  of  them,  so  much  as  by  a hired 
proxy  (which  after  all,  if  the  principal  be  not 
present,  is  not  a hearing  of  the  principal) — to 
refuse  to  hear  eitherof  them,  even  in  that  impro- 
per sense  and  in  that  inadequate  way,  till  after 
tlie  greater  part  of  that  evil  has  taken  place, 
which,  by  a timely  hearing  of  the  parties  them- 
selves, would  have  been  prevented, — this  is  what 
not  only  lawyers  of  all  sorts,  and  c.specially  such 
of  them  as  are  judges,  are  ready  at  all  times  to 
defend  by  all  means  whatsoever  that  are  in  their 
power,  but  even  non-lawyers  (such  is  the  effect 
of  custom  and  prejudice)  to  acquiesce  in. 

In  Mexico,  a rule  was  established,  giving 
power  to  a certain  person  or  set  of  persons  in 
authority,  on  condition  of  pronouncing  some 
word  or  other,  translated  by  us  into  the  word  sa- 
crifice, to  murder  any  and  as  many  persons  as 
he  pleased.  In  some  newly-discovered  islands 
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SECOND  DEVICE  — TRIBUNALS  OUT  OF  REACH: 
OR,  SWALLOWING  UP  THE  INFERIOR  COURTS. 

If  justice  be  necessary  in  one  place,  it  is  little 
less  so  in  any  other  : if  justice  be  necessary  to 
one  set  of  men,  it  is  little  less  so  to  another. 

So  obvious  is  this  truth,  that,  upon  the  first 
settlement  of  every  country,  judges,  with 
competent  authority,  distributed  all  over  the 
country  in  courts  under  some  denomination 
or  other,  as  little  distant  from  each  other, 
and  thence  as  numerous,  as  the  state  of  the 
country  in  respect  of  wealth  and  population 
will  admit,  are,  under  the  n'atural  system,  an 
obvious  and  general  arrangement.  To  dis- 
turb it,  requires,  as  under  the  fee-gathering 
system,  power,  perverted  by  the  impulse  of 
sinister  interest  to  private  purposes. 

In  every  country  in  which  the  technical  sys- 
tem has  established  itself — in  every  country, 
to  an  extent  commensurate  with  the  power 
possessed  under  that  system  by  the  superior 
courts,  established  (as  they  naturally  would 
be)  at  the  fountain-head  of  power,  as  close 
as  possible  to  the  ear  of  the  sovereign,  — to 
strip  the  local,  distant,  and  consequently  in- 
ferior and  weaker  courts,  of  as  much  of  their 
jurisdiction  as  was  possible,  has  of  course 
been  the  constant  aim  of  the  superior,  the 
metropolitan,  courts.* 

of  the  South  Sea,  the  like  rule  has  place,  and  is 
acted  upon  to  this  day. 

In  this  country,  this  rule  is  looked  upon  as  an 
improper  one:  nor,  supposing  a motion  made 
for  the  establishment  of  any  such  rule,  would  so 
much  as  a single  voice  (it  is  supposed)  be  found 
to  second  it.  Wlw?  Answer:  For  three  very 
good  reasons : — 1.  Because  it  is  established  in  a 
foreign  country;  2.  Because,  in  that  foreign 
country,  the  manners  and  opinions  are  in  a sa- 
vage state ; 3.  Because  it  is  not  established  in 
our  own. 

But,  supposing  this  said  rule  actually  esta- 
blished, and  still  in  force,  and  a motion  now 
made  tending  to  the  abolition  of  it, — would  such 
a motion  pass  nemine  contradicente'^  So  far 
from  it,  that,  if  at  all,  it  would  not  pass  but  at 
the  end  of  a considerable  number  of  years : during 
which,  every  session,  would  have  been  emptied 
upon  it  the  whole  quiver  full  of  those  fallacies 
which,  having  for  their  common  property  that 
of  being  irrelevant  with  relation  to  every  propo- 
sition which  they  are  employed  to  combat,  would 
apply  with  equal  force  and  propriety  to  a propo- 
sition for  divesting  a king  of  the  prerogative  of 
murdering  an  unlimited  number  of  his  subjects 
at  his  pleasure,  and  to  a proposition  for  divesting 
a king’s  nominees,  under  the  name  of  judges,  of 
the  privilege  of  destroying  every  year,  by  a slow 
death,  an  unlimited  number  of  those  same  sub- 
jects; having  first  brought  them  to  ruin,  under 
and  by  virtue  of  a violation  of  that  primary  prin- 
ciple of  justice,  which  prescribes  as  the  first  step 
proper  to  be  taken  by  a judge,  the  giving  to  the 
parties  on  both  sides  (with  or  without  their  re- 
spective agents)  a real  hearing  in  his  presence. 

• In  Scotland,  the  course  of  modern  legisla- 
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But  in  no  country  have  the  enterprises  of 
this  most  cruel  species  of  robbery  been  so 
successful  as  in  England. 

Not  to  speak  of  hye-courts  established  for 
particular  purposes,  — not  only  before,  but 
for  ages  after,  the  Norman  conquest,  every 
county,  every  hundred,  had  its  court,  sitting 
for  general  purposes. 

If  in  any  place  justice  be  necessary  in  re- 
spect of  any  one  sort  of  cause,  in  that  same 
place  justice  cannot  be  much  otherwise  than 
necessary  in  respect  of  every  other  sort  of 
cause.  If,  then,  of  a court  sitting  in  any 
district  (a  hundred  for  example,)  the  whole 
time  be  not  taken  up  by  causes  of  a particu- 
lar description,  nature  and  utility  combine  in 
giving  to  (or  rather  in  not  taking  from)  that 
same  court,  the  power  of  administering  jus- 
tice in  causes  of  every  other  description.  To 
so  simple  an  arrangement,  limitations  may 
be  made  by  power,  actuated  by  sinister  in- 
terest or  caprice,  but  cannot,  unless  for  some 
very  cogent  and  not  at  all  obvious  reason,  be 
warranted  by  utility  and  justice.  Between 
jurisdiction  and  jurisdiction,  geographical 
lines  of  demarcation  are  prescribed  by  utility, 
rising  to  the  degree  of  necessity.  Metaphy- 
sical  lines  of  demarcation  (except  in  here  and 
i there  a particular  case,  indicated  by  special 
circumstances)  are  the  result  of  a compromise 
between  rapacity  and  rapacity,  fighting  in  the 
dark. 

Under  the  natural  system  of  zoological 
economy,  spider  devours  spider,  for  want  of 
flies.  Under  the  technical  system  of  proce- 
dure, judge,  give  him  time  and  power,  swal- 
lows up  judge.  If  the  hundred  court  — if 
even  the  county  court,  once  so  efficient  and 
so  exalted  in  power  and  dignity,  with  its 
earl  and  its  bishop,  its  temporal  judge  and  its 
spiritual  judge,  can  still  be  said  to  have  ex- 
istence, it  is  scarce  otherwise  than  in  name: 
it  is  as  the  shell  of  the  fly,  which,  after  having 
been  sucked  by  the  spider,  is  sometimes  seen 
flittering  in  the  web. 

In  a general  point  of  view,  the  cause  of  this 
voracity  is  as  obvious  as  the  fact  is  notorious. 
As  to  the  details  of  the  operation,  and  how 
it  happened  that  the  success  of  the  enterprise 
was  so  much  more  complete  in  England  than 
anywhere  else,  — the  investigation  would  be 
curious,  but  here  there  is  not  sufficient  space 
for  it : and  if  not  history  (for  history  requires 
honesty,)  materials  at  least  for  history  are  not 
wanting  in  the  books. 

Of  the  mischiefs  resulting  from  this  dis- 
tinction, little  need  be  said. 

On  the  one  band,  anarchy,  failure  of  jus- 
tice, the  equivalent  of  constant  misdecision 

tion  has  tended  to  devolve  on  the  local  courts  of 
the  Sheriffs,  several  very  important  branches  of 
jurisdiction,  formerly  peculiar  to  the  Court  of 
Session.  See  especially  1 & 2 Viet,  c.  1 19,  and 
2&3  Viet.  e.  41. — Ed. 
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to  the  prejudice  of  the  plaintiffs  side;  — on 
the  other  band,  factitious  delay,  expense,  and 
vexation,  and  in  general  with  an  increased 
chance  of  misdecision  to  the  prejudice  of 
either  side. 

From  extinction  of  local  courts,  conies  en- 
largement of  the  geographical  field  of  juris- 
diction of  their  devourers,  the  metropolitan 
courts.  Thence  increased  length  of  journeys 
and  of  demurrage  — obvious  and  irremediable 
causes  of  increased  delay,  vexation  and  ex- 
pense. 

In  each  several  instance,  the  burthen  sus- 
tained, is  it  sustained  by  both  parties? — then 
comes  the  collateral  inconvenience.  Does  the 
plaintiff  (that  is,  the  injured  individual  who 
but  for  the  abuse  would  have  been  plaintiff) 
sink  under  it?  — then  comes  the  failure  of 
justice.  Is  it  the  defendant  who  sinks  under 
the  burthen? — then  comes  misdecision  to  the 
prejudice  of  the  defendant’s  side  : a mischief 
on  that  side,  correspondent,  and  not  inferior 
to,  the  mischief  of  failure  of  justice  on  the 
plaintiffs  side. 

If  the  mischiefs  of  this  devastation  are  ob- 
vious and  incontestable,  the  advantages  aimed 
at  and  reaped  by  the  authors  are  no  less  so. 

1.  Making  increase  of  business.  Of  the 
whole  number  of  causes  that  would  have  gone 
to  the  local  and  little  district  courts,  it  was 
but  a part  indeed,  and  that  a small  part,  that 
could  find  its  way  to  their  metropolitan  de- 
vourers; the  remainder  would  evaporate  in 
the  shape  of  failure  of  justice.  But  no  grain 
of  profit  was  too  minute  to  be  stooped  for ; 
nor  any  mischief  too  great  a price  to  be  paid 
for  that  minimum  of  profit.  Witness  the 
shillings,  the  splendid  shillings,  the  price  of 
delay  under  English  equity  ; * witness  other 
delays  without  number,  with  their  respective 
purchase-moneys. 

2.  Making  pretences  and  means  for  the 
exclusion  gradually  put  upon  the  parties  in  all 
cases. 

The  more  remote  the  province,  the  more 
intolerable  the  vexation  of  journeys  and  de- 
murrage to  and  from  the  head  seat  of  judi- 
cature : especially  in  a state  of  society  which 
afforded  neither  roads,  nor  carriages,  nor  inns, 
nor  lodging-houses,  nor  security  against  rob- 
bers. But,  the  more  intolerable  the  burthen 
of  attendance,  the  more  anxious  the  solici- 
tude to  obtain  permission  for  the  employing  of 
professional  substitutes : who,  when  once 
admitted  for  the  relief  of  distant  suitors,  soon 
found  means  to  render  it  as  impracticable  to 
suitors  to  do  their  business  in  Westminister 
Hall  without  the  help  of  lawyers,  as  it  is  to 
stockholders  to  make  transfers  at  the  Bank 
without  the  help  of  brokers. 

Besides ; it  would  be  a hardship  to  send 
to  a man  at  the  Land’s  End  to  come  and  be 


• See  Chap.  IV.  of  this  Book  {supra,  p.  217.) 


heard  at  Wesminister ; therefore,  so  it  would 
to  send  to  a man  in  Palace-yard,  or  to  put  a 
question  to  him  in  court,  if  he  is  there  already. 
This  logic  impresses  conviction  on  learned 
minds.  To  come  and  be  heard  is  the  greatest 
of  all  hardships  to  a man : understand,  if  it  is 
about  business  of  his  own  ; for  if  it  is  a busi- 
ness in  which  he  has  no  interest,  he  being  hut 
a witness,  there  is  no  hardship,  or  at  least 
none  worth  thinking  about. 

Without  this  advantage,  the  other  would 
in  comparison  have  been  little  worth : the 
system  of  procedure  pursued  would  have  been 
the  natural  system  : and,  under  that  system, 
business  is  scarce  worth  having. 

3.  Saving  technical  judicature  from  the 
odium  of  comparison,  by  the  extinction  of  na- 
tural judicature. 

This  advantage  came  in  gradually,  as  the 
technical  system,  with  its  ever-increasing  mass 
of  delay,  vexation,  and  expense,  took  place  of 
the  natural,  in  the  superior  courts.  In  the 
local  courts,  the  mode  of  procedure  would  of 
course  continue,  if  not  purely  natural,  at  any 
rate,  in  comparison,  undilatory,  unvexatious, 
unexpensive.f 

The  motives  being  so  strong,  and  power 
being  adequate,  means  could  not  be  deficient: 
the  mode  was  the  only  object  that  presented 
itself  to  reflection  or  choice.  In  the  choice 
there  was  no  difficulty.  Make  the  recourse 
of  the  suitor  (that  is,  of  the  plaintiff)  to  the 
local  courts,  vain  and  useless,  productive  of 
nothing  but  vexation  and  expense,  — he  will 
either  sink  under  the  injury,  without  seeking 
for  justice  anywhere,  or  he  will  seek  for  it  in 
the  great  courts.  Removal,  in  all  its  shapes, 
proffered  itself,  and  was  accepted,  for  this  dis- 
astrous service. 

Make  the  burthen  of  attendance  in  the  great 
courts  intolerable,  the  suitors  on  both  sides 
will  fly  for  relief  into  the  arms  of  their  natural 
enemies,  the  professional  members  of  the  law- 
partnership,  raised  up,  to  bring  in  custom,  by 
the  head  and  most  active  partner,  the  judge. 

John  Poor  and  Thomas  Rich  live  both  in 
Cornwall.  Rich  is  able  to  bear  the  charge  of 
journey  and  demurrage  to  London  ; Poor  not. 
From  the  Cornish  courts,  a defendant  has  the 
power  of  removing  the  cause  to  the  London 
courts.  What  chance  has  Poor  for  justice 
against  Rich  ? None  whatever.  Rich  removes 
the  cause  from  London,  and  Poor  gets  his  la- 
bour for  his  pains.^ 

+ jMeantime,  however,  the  exigencies  of  so- 
ciety had  given  birth  to  new  courts,  in  the  prac- 
tice of  which  the  natural  mode  of  proceeding  was 
revived;  in  particularj  the  courts  filled  by  Jus- 
tices of  the  Peace,  acting  out  of  general  sessions 
at  their  own  houses.  Courts  pursuing  the  ends 
of  justice,  presented  an  odious  and  formidable 
object  of  comparison  and  standard  of  refer^ce 
to  courts  pursuing  the  ends  of  judicature.  The 
precedent  was  alarming:  they  could  not  be  too 
anxiously  kept  under,  and  discountenancetl. 


In  this  way,  nineteen  injuries,  perhaps,  out 
of  twenty,  are  shut  out  from  remedy.  Who 
cares  i Judge  and  Co.  get  their  profit  out  of 
the  twentieth. 

The  indigent  of  all  classes  are  thus  reduced 
to  a sort  of  slavery  under  the  opulent : nine- 
teen persons  put  out  of  the  protection  of  the 
law,  that  two  may  be  squeezed  by  and  for  the 
benefit  of  the  lawyers. 

Removal  is  either  absolute,  or  not  without 
leave:  leave,  viz.  of  the  court  ad  quam,  the 
court  into  which  the  removal  is  proposed  to 
be  made. 

Obligation  of  applying  for  leave,  is  in  ap- 
pearance a security  against  oppression  — in 
reality  an  aggravation  of  it ; a cause  tried,  to 
know  whether  another  cause  should  be  com- 
menced ; the  yoke  doubled  on  pretence  of 
lightening  it. 

Under  the  fee-gathering  system,  sham  secu- 
rities* of  this  sort  are  as  easy  to  find,  as  it  is 
difficult  to  find  real  ones.  The  prime  security 
is  the  appearance  of  the  parties  at  the  outset 
corani  judice : and,  to  bereave  the  suitor  of 
that  security,  nothing  that  power  and  indus- 
try could  do  has  been  left  unemployed. 

In  general,  and  after  allowance  made  for  a 
few  narrow  exceptions,!  there  can  be  no  suf- 
ficient reason  for  taking  any  sort  of  cause  out 
of  the  jurisdiction  of  the  local  court,  in  any 
other  way  than  by  appeal. 

If  there  were  any  such  reason,  what  should 
it  be?  Value  of  the  matter  in  dispute  too 
great  to  be  entrusted  to  such  inferior,  and 
comparatively  untrustworthy,  hands  ? But  the 
remedy,  and  the  sufficient  remedy,  lies  in  ap- 
peal, not  in  refusal  of  cognizance.  When  the 
party,  who  knows  the  circumstances  of  the 
cause,  and  against  whom  the  decision  is,  sees 

• In  the  case  of  an  offence  prosecutable  by 
information, — motion  for  leave  to  file  an  infor- 
mation ; motion  for  a mandamus ; motion  for  a 
prohibition;  motion,  in  some  cases,  for  a certio- 
rari (a  writ  to  remove  a cause  from  an  inferior 
to  the  superior  court,)  though  in  others,  perhaps 
in  most,  the  removal  by  certiorari^  is  ad  libitum. 
No  new  trial  without  motion:  though  in  many 
cases  it  might  be  grantable  to  great  advantage 
by  the  judge,  viz.  immediately  on  hearing  the 
verdict,  and  without  farther  argument 

Example  of  exceptions  proposable,  with  their 
grounds  and  reasons  : — 

1.  Supposed  unfitness  of  the  ordinary  judge  : 
as  in  some  ecclesiastical  causes. 

2.  Residence  of  parties  and  witnesses  naturally 
confined  to  a few  particular  districts,  as  in  some 
maritime  causes. 

3.  Extraordinary  judge  extraordinarily  well 
qualified  by  appropriate  skill  and  experience, 
and  the  causes,  in  respect  of  their  value,  such  as 
may  in  g'  neral  bear  the  extra  expense,  &c.  of 
the  journeys  and  demurrage  resulting  from  the 
exclusion  put  upon  the  greater  part  of  the  local 
courts.  Examples;  1.  The  exclusive  jurisdiction 
of  the  Admiralty  courts;  2.  and  of  the  courts 
having  the  cognizance  of  the  validity  of  wills  ; 
defensible  upon  that,  if  upon  any,  ground. 
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no  reason  to  be  dissatisfied  with  it,  — is  it 
for  the  legislator,  or  the  superior  judge,  who 
knows  nothing  about  the  individual  cause, — 
is  it  for  these  strangers,  to  be  dissatisfied 
with  it  ? 

From  whence  is  it  concluded  that  the  judge 
is  unfit  to  be  trusted  with  a sum  above  the 
mark — he  whose  fitness  forjudging  of  all  sums 
up  to  the  mark  is  assumed  ? 

By  delay  (it  is  true)  injustice  equal  to  any 
producible  by  misdecision  — equal,  and  even 
superior  (since,  to  the  mischief  of  antecedent 
delay,  vexation,  and  expense,  may  come  to  be 
superadded  the  mischief  of  ultimate  misde- 
cision,)— injustice,  especially  to  the  prejudice 
of  the  plaintiffs  side,  may  come  to  be  pro- 
duced ; and,  to  this  mischief,  an  appeal,  which 
supposes  decision,  applies  no  remedy.  But,  * 
though  it  lies  not  within  the  reach  of  that 
same  remedy,  neither  is  injustice  by  delay, 
any  more  than  injustice  by  decision,  without 
its  remedies  ; nor  are  those  remedies  less  effi- 
cient in  this  than  in  that  other  case. 


CHAPTER  Vm. 

THIRD  DEVICE  — BANDYING  THE  CAUSE  FROM 
COURT  TO  COURT. 

Appeals  and  removals  have  no  place  but  by 
the  act,  or  with  the  concurrence,  of  a party 
in  the  cause.  The  sort  of  transfer  here  in 
question  requires  no  such  concurrence,  nor 
any  spontaneous  act  on  the  part  of  anybody. 
At  a particular  stage  of  the  cause,  it  takes 
place,  as  it  were,  of  itself,  and  without  any 
fresh  expenditure  of  human  will  or  reason : 
it  takes  place,  as,  in  a piece  of  clock-work, 
sound  succeeds  sound,  by  a pre-established 
harmony  among  the  parts  of  the  machine. 

Of  this  species  of  transmission,  the  possible 
modifications  are  plainly  infinite.  In  Scotch 
judicature,  the  actual  ones  observable  in  a 
single  court  want  not  much  of  being  so. 
Throughout  the  demesne  of  the  technical 
system,  other  exemplifications,  in  unhappy 
abundance,  may  be  found. 

The  principal  of  them  will  be  found  corn- 
prisable  under  the  following  description : — 
One  court  to  decide,  another  court  to  collect 
the  evidence  on  which  the  decision  is  to  be 
grounded.  For  illustration,  the  following  may' 
suffice : — 

1 . Practice  of  the  English  superior  common- 
law  courts,  on  indictments  for  offences  not 
felonious : — The  cause  bandied  to  and  fro 
between  the  court  of  King’s  Bench  and  the 
court  of  Nisi  Prius. 

2.  So  in  informations,  in  criminali. 

3.  In  civili,  uniform  practice  of  the  King’s 
Bench,  Common  Pleas,  and  common-law  side 
of.  the  Exchequer : — The  cause  bandied  be- 
tween these  courts  respectively,  and  the  courts 
of  Nisi  Prius  and  assize  : projected  from  the 
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metropolis  by  a centrifugal,  and  drawn  back 
again  by  a centripetal  force.  Fragments  of 
causes,  projected  now  and  then  under  the 
name  of  issues  from  the  court  of  Chancery 
and  the  equity  side  of  the  Exchequer  to  a 
common-law  court,  and  then  re-absorbed,  are 
to  the  others  what  comets  are  to  planets. 

4.  Ordinary  practice  of  the  equity  courts : 

The  collection  of  the  evidence  turned  over 

(or  rather  turned  down)  in  London,  and 
within  twenty  miles,  to  a clerk  in  the  Exa- 
miner’s office,  and  beyond  that  distance  to 
one  or  two  attorneys  on  each  side,  commis- 
sioned in  each  cause  for  that  one  cause. 

5.  Practice  of  the  ecclesiastical  courts  : — 
Transmission  and  retro-susception,  as  in  the 
equity  courts. 

6.  Practice  of  the  Admiralty  courts : much 
the  same. 

7.  In  Scotch  judicature,  the  practice  of  the 
Court  of  Session,  on  this  ground,  forms  a 
system  of  itself.  The  cause  a very  shuttle- 
cock: between  the  outer-house  and  the  inner- 
house,  vibrations  and  vibratiuncles,  more  than 
Hartley  ever  imagined.  While  this  game  is 
playing,  the  property  of  the  suitors  told  over 
a gridiron  in  each  house.  “ A plague  on  both 
your  houses  1”  would  be  the  cry  of  the  ago- 
nizing suitor,  if  this  fragment  of  a line  in  the 
part  of  Mercutio  could  be  pronounced  with 
safety  on  the  Edinburgh  theatre.* 

8.  The  vibrations  which  in  many  instances 
a cause  is  made  to  perform  between  the  court 
and  the  office  of  the  subordinate  judge  called 
the  Master,  form  another  class,  which  must 
not  pass  altogether  without  notice.  They 
have  place  both  in  law  and  equity,  but  more 
constantly  and  abundantly  in  the  equity 
courts. 

Made  business  is  here  almost  undistin- 
guishably  entangled  with  necessary  business : 
the  reasons  and  pretences  are  far  too  multi- 
farious to  receive  discussion  here.  Not  that, 
in  either  class  of  courts,  the  vibrations  are 
either  so  complex  or  so  gratuitous  as  between 
the  two  contiguous  Scotch  delay-shops. 

For  illustration’s  sake,  take  the  following 
examples  of  the  contrary  practice  : — 

1.  Indictments  for  offences  not  felonious, 
on  the  circuits;  viz.  before  learned  judges  in 
the  character  of  judges  of  assize.  Instead  of 
a complete  vibration,  a semi- vibration : the 


• The  ‘ vibrations  ” between  court  and  court 
in  Scotland,  have  been  in  a great  measure  re- 
metlied  since  the  above  was  written  {vide  supra-, 
p.  224,  Note*.)  Appeal,  or  removal  of  theprocess, 
from  a lower  to  a higher  court,  still  exists,  how- 
ever,  to  such  an  extent,  that  a cause  may,  and 
frequently  does,  pass  through  five  grades  of  ju- 
dicature. Commencing  in  the  court  of  the  sheriff- 
substitute,  it  proceeds  to  that  of  the  sheriff; 
thence  to  the  Outer-house  of  the  Court  of  Ses- 
sion; thence  to  the  Inner-house;  and  thence  to 
the  House  of  Lords. — Ed, 
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cause  received  into  the  King’s  Bench,  with- 
out having  been  sent  from  thence. 

2.  Indictments  for  the  same  offences  at  the 
quarter-sessions;  viz.  before  justices  of  the 
peace — judges  themselves  unlearned,  but  act- 
ing per  force  in  technical  trammels,  “ tanquam 
in  vinculis  sermocinantes.” 

3.  Causes  brought  on  by  petition  to  the 
Lord  Chancellor,  in  matters  of  bankruptcy. 

4.  Attachment  causes,  in  all  the  Westmin- 
ster-Hall  courts  : unless  in  the  extremely  rare 
event  of  a transmission  of  the  defendant  to  the 
master,  to  be  examined  upon  interrogatories. 

5.  Motion  causes,  and  applications  of  vari- 
ous sorts,  principal  and  incidental,  in  all  those 
great  courts.  (See  the  chapter  so  intituled. 
Chap.  XI.) 

Note,  that,  in  Nos.  3,  4,  and  5,  there  is  no 
transmission  of  the  cause  for  collection  of 
evidence;  and  that  for  a very  simple  reason  : 
no  evidence  is  received  but  in  a ready-manu- 
factured state,  viz.  the  state  of  affidavit  evi- 
dence : a state  in  which  (it  has  been  seen) 
there  is  but  one  objection  to  it  — viz.  that  it 
is  unfit  for  use. 

The  case  of  indictments  for  felonious  of- 
fences is  a case  too  complex  to  receive  disv 
cussion  here.  In  this  case,  antecedently  to 
the  trial,  the  cause  has  gone  through  two 
courts;  viz.  1.  That  of  the  justice  or  justices 
of  the  peace,  before  whom  the  preliminary 
examination  has  been  performed ; 2.  That  of 
the  grand  jury,  before  whom  the  evidence 
has  been  heard  on  one  side  only,  viz.  the 
plaintiff’s.  By  the  operations  of  the  grand 
jury,  the  trial  before  the  petty  jury  is  also 
preceded,  in  the  case  of  an  indictment  for  an 
offence  not  felonious ; but,  as  the  cause  comes 
before  the  grand  jury  in  the  first  instance, 
without  ever  having  been  in  any  superior 
court,  no  complete  vibration  takes  place  here. 

From  the  extent  given  to  the  bandying 
system  in  one  direction,  and  the  limits  set  to 
it  in  another, — from  this  incongruity,  coupled 
with  the  gigantic  length  of  arm  given  to  the 
metropolitan  courts,  and  the  licence  given  to 
the  prosecutor  to  choose  his  court,  — results 
an  addition  of  no  mean  importance  to  the 
mischievousness  of  the  system  to  the  people 
on  the  one  hand,  and  the  advantage  made  of 
it  by  its  creators  and  preservers  on  the  other. 
At  the  sessions,  there  is  no  bandying : sen- 
tence is  pronounced,  pronounced  on  the  spot, 
by  the  president  of  a bench  of  judges,  who, 
at  the  same  time  with  the  jury,  have  been 
hearing  the  evidence.  At  the  a.ssizes,  as  we 
have  seen,  the  bandying  system  reigns.  One 
judge,  along  with  the  jury,  hears  the  evi- 
dence ; the  court  of  King’s  Bench,  composed 
of  four  judges,  of  which  that  judge  njay  or 
may  not  be  one  as  it  happens,  (the  ehanecs 
are  exactly  two  to  one  against  it,)  pronounces 
the  decision  — the  sentence,  which  professes 
to  ground  itself  on  that  evidence. 
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At  the  sessions,  the  expense  in  fees  is  much 
thfe  same  the  whole  kingdom  over:  every- 
where comparatively  moderate,  having  been 
settled  by  or  under  the  controul  of  those  who 
derive  no  personal  emolument  from  it.  At 
the  assizes,  and  at  the  metropolis,  the  expense 
of  fees  is  of  course,  for  the  opposite  reason, 
much  greater.  Rut  the  expense  and  vexation 
attached  to  journeys  and  demurrage,  instead 
of  being  a fixed,  is  a fluent  quantity;  of  which 
the  extremes  are  to  each  other, — as  ten  — the 
number  of  miles  representing  the  distance 
from  Kingston  to  London,  to  three  hundred 

and  one the  number  of  miles  representing 

the  distance  from  Carlisle  to  the  same  manu- 
factory of  technical  justice. 

The  magnitude  of  the  punishment,  conse- 
quently, is  in  the  joint  ratio  of  the  animosity 
of  the  prosecutor,  and  the  distance  of  the 
abode  of  the  defendant  from  the  great  shop 
in  which  the  sweets  of  revenge  are  dealt  out 
in  lots  proportioned  to  the  price  which  the 
customer  is  content  to  pay  for  them.  What- 
ever be  the  county,  town  revenge  is  always 
to  be  had  in  much  larger  quantity  than  any 
which  any  such  country  shop  can  afford: 
but,  to  a man  who  has  a taste  for  the  sweets 
of  revenge,  a Surrey  man,  in  the  character  of 
a defendant,  brought  up  to  town,  will  afford 
poor  sport,  in  comparison  with  a Cornish  man, 
or  a man  of  Cumberland. 

Not  but  that  this  excess  in  punishment  has 
its  remedy : but  this  remedy  is,  as  usual,  an 
aggravation  of  the  disease.  The  Cornish  man, 
if  his  own  fireside  happens  to  be  more  plea- 
sant to  him  than  the  King's  Bench,  enjoys 
the  faculty  of  causing  a motion  to  be  made, 
praying  the  court  to  dispense  with  his  per- 
sonal attendance  ; that  motion  (like  all  other 
motions  which  are  not  of  course)  supported 
by  affidavits  and  arguments  on  one  side,  op- 
posed by  weapons  of  the  like  nature  on  the 
other.  For  the  chance,  such  as- it  is,  of  an 
exemption  from  this  vexation  (which  is,  a 
work  of  supererogation,  over  and  above  the 
punishment,)  a cause  is  then  to  be  gone 
through : a cause  of  the  same  sort  as  that 
which  comprehends  the  whole  career  of  liti- 
gation in  many  other  cases. 

As  to  the  King’s  Bench,  — what  in  that 
sanctuary  befals  the  hapless  sinner,  dispensa- 
tion being  either  not  applied  for  or  refused  — 
with  what  solemnity,  after  hearing  his  sins 
poured  over  his  head  for  the  second  or  third 
time,  by  affidavits  upon  affidavits,  enforced 
by  comments  upon  comments  — with  what 
solemnity  he  is  committed  one  day  without 
sentence,  that  he  may  be  brought  up  another 
day  to  receive  sentence . — in  what  pathetic 
strains  (the  day  of  doom  at  length  arrived) 
the  wickedness  of  the  age  hears  itself  deplored 
by  the  senior  and  most  reverend  of  the  three 
reverend  and  puisne  ministers  of  technical 
justice, — ^these  are  topics  not  exactly  assorted 
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to  this  place.  The  reiterations  and  protrac- 
tions given  by  the  deliberations  of  the  cat  to 
the  sufferings  of  the  offending  mouse,  may,  to 
any  one  to  whom  it  has  happened  to  witness 
any  such  dispensation  of  domestic  justice, 
furnish  a general  idea  of  it. 

Mischiefs,  in  specie,  as  above.  Of  misde- 
cision,  an  increased  factitious  probability:  ot 
delay,  vexation,  and  expense,  a certainty. 

First,  as  to  misdecision.  Of  the  evidence, 
all  that  most  instructive  part — the  species 
of  circumstantial  evidence  composed  of  de- 
portment— the  gesture,  the  countenance,  of 
the  witness,  under  the  ordeal  of  adverse  ex- 
amination— in  a word,  the  very  spirit  of  the 
evidence,  — is  lost : the  caput  mortuum  alone 
preserved. 

The  evidence  is  the  very  vitals  of  the  cause. 
He  who  is  not  fit  to  decide  upon  the  evidence, 
is  not  fit  to  collect  it,  or  preside  at  the  col- 
lection of  it.  For  this  function,  when  the 
mass  of  evidence  is  to  a certain  degree  com- 
plicated and  conflicting,  no  degree  of  skill,  of 
experience,  of  sagacity,  can  be  too  great. 

When  the  rule  of  action  is  in  the  shape  not 
of  sham  but  of  real  law,  the  ability  necessary 
to  right  decision  on  the  question  of  law,  is 
as  nothing  in  comparison  with  that  for  which 
a demand  is  sometimes  presented  by  the  func- 
tion of  collecting  the  evidence. 

On  the  part  of  the  judge  whose  province 
it  is  to  frame  a decision  upon  the  evidence, 
the  most  consummate  ability  may  be  rendered 
useless  by  a want  of  ability  on  the  part  of  him 
by  or  under  whom  it  is  collected. 

In  proportion  as  the  deciding  judge  is  stu- 
dious to  guide  himself  by  the  evidence,  his  de- 
cision is  commanded  by  that  other  functionary 
(if  there  be  another)  by  whom  it  is  collected. 

Under  natural  procedure,  the  parties  pre- 
sent in  court,  the  first  thing  done  is  to  hear 
the  evidence.  If  the  cause  affords  no  evidence 
but  that  of  the  parties,  or  none  but  what  they 
have  brought  with  them,  then  the  whole  of 
the  evidence  is  heard  at  that  one  time,  and 
the  cause  is  already  ripe  for  decision.  To  what 
end  send  it  for  decision  to  any  other  court? 
Certainly  to  no  good  end. 

Exists  there  any  other  court  fitter  for  pro- 
nouncing the  decision?  then  was  that  other 
court  fitter  likewise  for  hearing  the  evidence 
on  which  the  decision  is  to  be  grounded. 

Does  the  cause  afford  more  evidence  than 
at  that  first  meeting  can  be  heard?  Part,  at 
any  rate,  of  the  evidence  has  been  heard. 
When  part  of  the  evidence  has  been  heard  in 
one  court,  if  the  remainder  can  be  heard  in 
tbat  same  court,  to  what  end  send  the  cause 
into  any  other  court?  The  evidence  already 
heard,  is  it  to  be  heard  over  again?  Delay, 
expense,  and  vexation,  are  the  consequences, 
all  of  them  without  use.  Is  it  to  be  sunk  and 
.excluded?  The  consequence  is  misdecision, 
or  at  the  best  a great  and  useless  danger  of  it 
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By  necessity,  this  transference,  this  incon- 
venient aiTangement,  like  any  other,  may  be 
justified. 

Of  the  evidence  necessary  to  the  pronoun- 
cing a right  decision,  it  may  happen  that  a 
part  consists  of  the  testimony  of  a witness 
whose  testimony  cann  >t  * be  heard  by  the 
court  in  which  the  suit  is  instituted,  but  may 
be  collected  elsewhere;  viz.  either  viva  voce 
in  some  other  court,  and  so  minuted,  or  in 
a ready-written  state,  by  epistolary  examina- 
tion, as  the  case  may  be. 

Here  is  a just  and  necessary  cause  for  ban- 
dying the  suit  pro  tanto  from  court  to  court. 
Here  the  transmission  and  retro-susception 
is  proper,  because  necessary.  By  necessity  it 
is  justified:  but  it  is  by  necessity  alone  that 
it  is  justified. 

Under  the  technical  system,  this  transfer- 
ence is  made,  always  without  necessity,  always 
by  choice,  viz.  by  a blind  and  pre-established 
choice.  By  choice,  yet  without  reflection: 
so  it  might  be  said,  and  truly,  were  it  not  for 
the  sinister  advantages  which  the  authors,  as 
may  be  seen  already,  reaped  from  it. 

Of  the  cases  in  which  it  actually  has  place, 
is  the  extent  commensurate  to,  and  limited 
by,  that  of  the  necessity?  Quite  the  con- 
trary, The  cases  in  which  it  has  place  are, 
all  of  them,  cases  in  which,  being  without 
necessity,  it  is  without  excuse.  The  cases  in 
which  it  has  not  place,  are  all  those  cases  in 
which  necessity  and  justice  call  for  it. 

Use  to  Judge  and  Co 

1.  Making  business — constant,  standing 
business,  with  its  equally  constant  profits. 
The  more  courts,  with  their  respective  sub- 
offices,— the  more  operations,  the  more  fees, 
m what  court,  in  what  office,  is  anything  done 
without  a fee? 

2.  Making  occasional  incidental  business : 
applications  to  the  deciding  judge,  on  the 
ground  of  alleged  misbehaviour  by  or  before 
or  under  the  testimony-collecting  judge. 

3.  Affording  ease — ease  to  the  deciding 
judge.  Of  the  irksomeness  of  the  operation 
of  collecting  viva  voce  evidence,  mention  has 
been  made  already.  For  lightening  or  shift- 
ing off  the  burden,  different  courses  have  been 
pursued. 

In  some  instances,  whatever  has  been  the 
number  of  deciding  judges  sitting  on  the  same 
question  at  the  same  time,  all  but  one  have 
slipped  their  shoulders  from  under  the  load, 
leaving  it  to  rest  upon’  that  one.  Such  has 
been  the  expedient  employed  by  tbe  three 
great  common-law  courts  in  English  practice. 
King’s  Bench,  Common  Pleas,  and  Exche- 
quer. Such  also  has  been  the  general  prac- 
tice under  Rome-bred  law  on  the  continent 
of  Europe.  In  other  instances,  the  deciding 
judge  or  judges  have  exonerated  themselves 

• Cannot  — i.  e.  the  hearing  of  it  would  be 
physically  or  prudentially  impracticable. 
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of  it  altogether : turning  it  over,  or  rather 
turning  it  down,  to  some  underling  or  set 
of  underlings,  not  recognised  as  executing 
the  function,  or  possessing  the  character,  of 
judges. 

4.  Making  complication  : helping  to  manu- 
facture rubbish  to  serve  as  materials  for  sham 
science : thereby  nursing  uncognoscibility  on 
the  part  of  the  law,  — that  is,  uncertainty  in 
regard  to  decisions,  with  other  beneficial  con- 
sequences, for  which  see  titles  NuUificatmi 
and  Jargonization  (Chaps.  XIV.  & XVII.) 

CHAPTER  IX. 

FOURTH  DEVICE  — BLIND  FIXATION  OP  TIMES 
FOR  THE  OPERATIONS  OF  PROCEDURE. 

The  parties  once  met  in  the  presence  of 
the  judge, — in  nine  instances  out  of  ten,  the 
cause  would  receive  its  decision  upon  the 
spot;  and,  execution  excepted  (or  not  ex- 
cepted,) nothing  would  remain  to  do  in  it  at 
any  other  time. 

Yet,  circumstances  there" are,  and  in  no  in- 
considerable abundance,  by  any  one  of  which 
a demand  may  be  created  for  a quantity  of 
time  to  which  no  just  limits  can  be  set  by 
general  rules. 

In  any  of  these  cases,  whatever  at  the  con- 
clusion of  that  first  meeting  remains  to  be 
done,  the  properest  time  for  doing  it  will  be 
settled  of  course:  settled  by  the  judge,  on 
the  joint  consideration  of  the  quantity  of 
business  which  thus  remains  to  be  done  — the 
point  of  time  at  which  it  can  be  done — the 
convenience  of  the  parties  on  both  sides  in 
that  cause — and  the  convenience  of  the  court, 
that  is,  of  other  parties,  who,  in  other  causes, 
have  their  several  and  equal  claims  upon  the 
disposable  portion  of  the  judges’  time. 

Thus  necessary  is  it,  on  the  occasion  of 
each  cause,  that,  in  respect  of  fixation  of 
times,  the  conduct  of  the  judge  should  be 
governed  by  considerations  peculiar  to  that 
individual  cause. 

In  the  way  of  general  regulation  (with  here 
and  there  an  exception  too  inconsiderable 
and  too  obvious  to  be  worth  particularizing,) 
fixation  of  days,  of  times  and  intervals,  is 
plainly  repugnant  to  the  ends  of  justice.  Fix 
what  day  you  will,  the  chances  against  its 
being  the  proper  day  will  be  as  infinity  to 
one.  On  each  individual  occasion,  the  in- 
terval thus  blindly  allotted  will  either  be  too 
long,  involving  factitious  and  needless  delay, 
or  not  long  enough,  insomuch  that  in  the 
course  of  it  either  the  business  cannot  be  done 
at  all,  or  cannot  be  properly  done. 

I.  Under  the  technical  system,  neither  party 
being  present,  exigencies  and  convenience  of 
all  sorts  being  in  all  shapes  alike  uncared  for 
and  unknown,  discriminative  fixation  is  im- 
possible : the  one  device  forms  thus  a reason 
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for  the  other  device — the  one  abuse  forms  a 
cover  for  the  other  abuse. 

The  fixation  is  not  so  inflexible,  as  not  to 
have  admitted  diversities  of  time  correspon- 
ding  to  diversities  in  place. 

Jurisprudence,  English  jurisprudence,  has 
a geography  of  its  own.  In  England  there 
are  two  places,  town  and  country.  Town  is 
the  spot  in  which  the  four  courts  are  situ- 
ated : reckoning  from  that  place  as  from  the 
terminus  d,  quo,  all  places  in  the  country  are 
at  the  same  distance.  As  the  term  is  one  day, 
so  the  country  is  one  place.  But,  forasmuch 
as  there  are  two  places,  town  and  country, 
so  there  are  two  sorts  of  causes,  town  causes 
and  country  causes.  Accordingly,  when  for 
a given  operation  a certain  number  of  days 
are  allowed  in  a town  cause,  for  the  same 
operation  an  additional  number  of  days  are  al- 
lowed in  a country  cause : one  and  the  same 
additional  number  in  every  country  cause. 

If,  as  hath  been  said,  the  branches  of  true 
science  are  connected,  those  of  sham  science 
are  so  too.  Jurisprudential  geography  and 
jurisprudential  chronology  throw  light  upon 
each  other. 

Regularity  and  good  order  are  the  images 
presented,  and  doubtless  meant  to  be  pre- 
sented, by  these  fixations. 

Whatever  is  according  to  rule,  or  reducible 
to  rule,  is  rerjular.  But,  the  quantity  of  the 
pillage  being  given,  whatever  be  the  degree 
of  regularity,  the  party  plundered  is  not  much 
the  better  for  it : still  less,  if  the  object  and 
effect  of  the  regularity  have  been  to  give  birth 
or  increase  to  the  quantity  of  the  pillage. 

Every  order  is  good  order,  in  the  eyes  of 
him  who  profits  by  it. 

Motions  for  setting  aside  proceedings  on  the 
ground  of  irregularity,  form  no  inconsiderable 
part  of  the  business  of  the  courts.  The  irre- 
gularity is  sometimes  improbity,  sometimes 
honest  departure  from  regularity,  as  above 
delineated.* 

Uses  to  Judge  and  Co 

Use  1.  Making  business. 

In  each  case,  whatever  be  the  length  of  time 
thus  blindly  fixed,  it  will  almost  always  be 
either  too  long  or  too  short : longer  than  ne- 
cessary, or  too  short  to  admit  that  to  be  done 
(or  at  least  properly  done)  which  is  required 
to  be  done. 

If  too  long,  then  come  the  advantages  from 
delay  : of  which  under  the  next  head.  If  too 
short,  then  comes  an  application  for  more  time. 
No  application  but  by  motion  ; and  no  motion 
without  fees : fees  to  the  advocate  for  making 
it,  or  being  supposed  to  have  made  it ; fees 
to  the  attorney  for  preparing  it;  fees  to  ju- 
dicial officers  for  preparing  and  registering  the 
result. 

The  application  is  either  opposable  or  un- 


opposable.  If  unopposable,  then  the  applica- 
tion is  a sham  application,  and  the  fees  for 
making  it  so  much  money  obtained  on  false 
pretences  :f  moreover,  so  much  more  delay, 
sold  thus  by  the  partnership  to  every  disho- 
nest sifitor  who  will  pay  the  price  for  it.  If 
opposable,  and  opposed,  then  comes  so  much 

more  business : a cause  within  a cause a 

motion  cause  within  a regular  cause. 

Opposed  or  no, — if  opposable,  the  applica- 
tion must  have  its  evidence  to  support  it,  and 
warrant  the  j udge  in  complying  with  it.  This 
evidence  is  not  received  but  in  the  shape  of 
affidavit  evidence,  bringing  with  it  its  fees ; 
fees  to  the  attorney,  for  manufacturing ; fees 
to  judicial  officers,  for  receiving  and  register- 
ing it.J 

Use  2.  Affording  ease  to  the  judge.  Fix- 
ation with  eyes  open,  would  have  consumed 
time  and  trouble.  To  regard  the  ends  of 
justice — to  consult  the  convenience  of  the 
suitors — to  attend  to  the  allegations  and  dis- 
cussions pro  and  con,  in  relation  to  that  con- 
venience,— are  irksome  operations,  beneath 
the  dignity  of  the  court.  By  blind  fixation, 
time,  trouble,  and  dignity,  are  all  saved. 

Use  3.  Affording  materials  for  the  system 
of  mechanical  judicature,  or  decision  without 
thought ; for  which  see  Chapter  XII. 

Use  4.  Making  more  and  more  rubbish, 
with  the  help  of  factitious  and  groundless  di- 
versific.'ition  : thence  uncognoscibility,  uncer- 
tainty, and  so  forth,  as  before. 

With  blind  fixations,  the  ingenuity  or  the 
blindness  of  the  man  of  law  has  contrived  to 
combine  equally  blind  diversities.  Though, 
from  diversity  in  respect  of  length  of  distance, 
no  diversity  in  respect  of  length  of  time  al- 
lowed, is  deduced ; yet,  from  diversity  as  be- 
tween court  and  court,  all  four  in  the  same 
hall,  correspondent  diversities  in  respect  of 
allowance  of  time  have  not  been  grudged. 

As  to  the  mischiefs  to  the  suitor,  — in  a ge- 
neral view  they  have  been  stated  already,  un- 
der the  preceding  heads : in  detail,  they  may 
so  easily  be  read  through  the  medium  of  the 
benefits  derived  to  the  law  partnership  from 
the  same  source,  that  a separate  delineation 
may,  it  is  supposed,  be  spared. 

•f*  See  Chap.  XI.  Motion  Business. 

J The  principal  cause,  if  tried,  will  or  will  not 
be  tried  upon  evidence  in  a fit  shape : but  the 
shape  in  which  the  evidence  for  or  against  these 
applications  is  presented,  is  never  any  other  than 
an  unfit  shape.  The  principal  cause,  if  tried, 
would  (suppose)  have  been  tried  upon  good  evi- 
dence; but  it  is  prevented  from  being  tried— 
prevented  by  the  result  of  an  application  sup- 
ported and  opposed  by  bad  evidence  — by  men- 
dacity undetected, — undeteted  because  presented 
in  that  fallacious  shape.  Trial  put  off,  upon 
affidavit  (suppose)  of  the  temporary  absence  of 
a material  witness.  The  alleged  material  wit- 
ness has  no  existence : in  the  meantime,  a really 
existing  material  and  necessary  witness,  on  the 
other  side,  dies,  or  goes  out  of  reach. 


• See  Chap.  XIV.  Nullification. 
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CHAPTER  X. 

FIFTH  DEVICE  — SITTINGS  AT  LONG 
INTERVALS. 

Connected  with  blind  fixation  of  times  for 
judicial  business,  but  separable  from  it,  and 
therefore  not  identical  with  it,  is  the  device 
which  consists  in  the  establishment  of  long 
and  unabridgeable  intervals  between  these 
times. 

As  to  the  general  nature  of  this  device,  it 
is  too  simple  for  explanation.  The  mischiefs 
of  it  (viz.  to  the  suitors)  are  those  of  de- 
lay. Of  the  uses  derived  from  it,  and  in  the 
contemplation  of  which  the  creation  and  pre- 
servation cannot  but  have  originated,  some 
explanation  may  be  of  use. 

But,  before  we  come  to  speak  of  the  uses, 
a short  glance  at  the  principal  applications 
made  of  it,  will  place  it  in  the  clearer  point 
of  view. 

.Of  these  applications,  the  principal  are 
presented  to  view  by  the  words  term  and  cir- 
cuit. 

Terms  in  the  year,  four ; each  containing 
three  weeks  and  a day,  upon  an  average : 
nineteen  days,  deducting  Sundays.*  Of  the 
thirteen  months  (lunar  months)  in  the  year, 
not  so  many  as  four  in  which  anything  is  done 
under  the  name  of  justice.  Under  the  name 
of  vacation  time,  all  the  rest  of  the  year  is  a 
blank : all  the  rest  of  the  year  so  much  holi- 
day time  given  to  injustice. 

Such  was  tbe  original  arrangement,  in  ef- 
fect as  well  as  name : such  it  is  still  in  name, 
and  in  effect  as  far  as  possible.  If,  through 
this  and  that  outlet,  as  the  business  increased, 
this  or  that  portion  forced  itself  out  of  its 
bounds,  and  spread  itself  over  the  vacation, 
it  has  been  because  it  could  not  be  kept  in ; 
because  the  complete  confinement  of  it  was 
not  possible.  Nor  need  the  extravasation  be 
matter  of  regret:  on  the  one  hand,  the  extra 
labour  called  for  in  the  vacation  is  not  unre- 
warded; on  the  other  hand,  of  the  profitable 
mischief  produced  by  the  compression,  by  far 
the  greater  part  (as  will  be  seen)  has  been 
successfully  preserved  unimpaired. 

• Term.  First  day.  Last  day. 

Hilary  . . , Jan.  23.  . Feb.  12.  . 20 

Easter  . . . Variable*  . Variable  . 27'’ 
Trinity  . . Variable®  . Variable  . 20 

Michaelmas  . Nov.  6.  . Nov.  28.  . 22 

80 

Deduct  Sundays,  . 12 

Remain,  . . .77 

» Seventeen  days  after  Easter-Sunday. 

b Easter  Term  sometimes,  instead  of  the 
twenty-seven,  contains  but  twenty-six. 

® Eighteen  days  after  the  conclusion  of  EMter^ 
VoL.  VII. 


Judges  keep  holiday  I almost  four-fifths  of 
the  year  in  holidays  I f 

If  there  were  a time  of  the  year,  a proper 
time,  for  justice  to  sleep,  when  would  it  be? 
When  injustice  does. 

When  is  the  time  for  the  shepherd  to  keep 
holiday?  When  the  wolf  does.  When  is  the 
time  for  the  mother  and  the  nurse  to  keep 
holiday  ? ' When  the  infant  can  live  without 
sustenance.  When  is  the  time  for  the  physi- 
cian and  the  surgeon  to  keep  holiday  ? When 
there  are  neither  diseases  nor  accidents. 

The  ancient  Romans,  being  pagans,  and 
(as  such)  superstitious,  had  their  dies  fasti, 
and  their  dies  nefasti:  days  in  which  justice 
was  to  be  done,  and  days  in  which  it  was  not 
to  be  done;  days  in  which  it  was  lawful,  and 
days  in  which  it  was  not  lawful,  to  do  jus- 
tice. 

The  primitive  Christians,  a whimsical  set 
of  people,  when  they  came  into  power  took 
it  into  their  heads,  evidently  out  of  a spirit 
of  opposition,  to  “ administer  justice  upon  all 
days  alike.”  In  the  eyes  of  Blackstone,  { 
neither  of  these  courses  coinciding  with  ex- 
isting practice,  both  it  seems  were  wrong  : 
the  dies  fasti  and  nefasti  made  an  extreme; 
and  justice  upon  all  days  alike,  a sort  of  con- 
fusion of  all  order,  made  “ a contrary  ex- 
treme.” 

“ Profanation,”  the  wickedest  of  all  wicked 
things,  broke  out  in  different  shapes : admi- 
nistering justice  upon  all  days  alike,  was  one 
of  them.  Among  other  sins  of  the  primitive 
Christians,  “holy  church,”  when  it  came  into 
power,  took  this  profanation  in  band  to  cor- 
rect it.  Taking  into  consideration  five  holy 
seasons,  Advent,  Christmas,  Lent,  Easter, 
and  Pentecost,  it  beheld  in  them  so  many 
reasons  for  four  intervening  vacations  — so 
many  reasons  for  being  months  together  with- 
out so  much  as  pretending  to  administer 
justice.  Of  the  necessity  of  the  three  short 
vacations,  considering  that  holy  mother  church 
was  at  that  time  a Papist,  Blackstone  seems 
to  have  entertained  a sort  of  half-discloscd 
suspicion:  but,  as  to  the  long  vacation,  a 
season  so  comfortable  to  lawyers,  with  that 
he  seems  to  have  been  completely  satisfied. 
Here,  to  the  general  spiritual  reasons,  he  adds 

+ Although  a great  portion  of  the  year  is  in- 
cluded in  what  is  technically  called  vacation,  it 
must  not  be  supposed,  that  during  that  time  the 
judges  are  enjoying  holidays.  Independent  of 
the  sittings  at  Nisi  Prius,  after  the  terms,  there 
is  the  daily  attendance  at  chambers,  where  a 
great  deal  of  business  is  transacted,  the  spring 
and  summer  circuits,  and  the  twelve  sessions  of 
the  central  criminal  court.  The  terms  are  now 
all  fixed  by  the  11  Geo  IV.  and  1 Will.  IV.  c. 
70,  amended  by  the  1 Will.  IV.  c.  3,  and  by  the 
1 & 2 Viet.  c.  32.  Sitting  in  bank  may  be  held 
in  vacation,  at  the  discretion  of  the  judges,  lor 
the  dispatch  of  pressing  busines.s. — Ed. 

± Comm-  vol.  iii.  p.  276,  b.  iii.  chap.  18.  , 
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a temporal  one ; a reason,  which,  if  good  in 
those  days  of  popery,  is  certainly  not  less 
good  in  these  days  of  reformation : this  is  the 
demand  presented  for  denial  of  justice,  by 
the  “ hay-time  and  harvest.” 

Accordingly,  certainly  in  the  eyes  of  holy 
mother  church,  and,  as  it  should  seem,  in 
those  of  Blackstone,  — should  it  have  hap- 
pened to  a man  to  have  his  carts  and  his  horses 
unjustly  taken  from  him,  and  thereupon  to 
apply  to  a judge  to  have  them  back  again, — 
the  application  would  have  been  an  unrea- 
sonable one,  contrary  to  the  interests  of  agri- 
culture. What  is  the  matter  with  the  man  ? 
What  use  can  he  have  for  his  horses  or  his 
carts  ? Does  not  he  know  that  it  is  harvest 
time  ? — Such  would  be  the  speech  of  Mother 
Church’s  and  Mother  Blackstone’s  judges. 

Such  is  the  cogency  of  this  reason,  that,  in 
the  city  of  London  courts,  whose  jurisdiction 
ends  before  fields  begin,  long  vacations  are 
kept  up  no  less  religiously  than  in  Westmin- 
ster Hall.  Not  to  speak  of  the  profanation, 
care  was  taken  not  to  call  off  the  harvest-men 
from  their  labours  in  Cheapside.* 


* The  course  taken  by  Blackstone  is  altogether 
in  his  style,  and,  when  rightly  explained,  in- 
structive. 

Seeing, — because  even  he  could  not  avoid  seeing 
the  iniquity  of  this  denial  of  justice, — his  object 
was,  as  usual,  to  prevent  his  readers  from  seeing 
it.  Direct  argument  was  not  to  be  found : direct 
averments,  such  as  an  argument  would  have  re- 
quired to  support  it,  would  have  been  too  grossly 
false.  Insinuation  was  to  supply  their  place. 

The  insinuation  about  the  harvest  is  under- 
stood already. 

The  insinuation  deduced  from  the  practice  of 
the  legislature,  for  which  practice  the  unassigned 
reasons  must  by  presumption  have  been  good 
ones,  will  be  more  closely  seen  through  under  an- 
other head. 

The  insinuation  about  the  extremes,  requires 
a word  or  two  more  to  clear  it  up.  The  established 

I)ractice,  established  by  lawyers,  for  the  use  of 
awyers,  was  too  palpably  repugnant  to  the  ends 
of  justice  to  be  defended  by  anything  in  the  shape 
of  reason:  imagination  presented  this  medium 
of  proof — a mean  between  two  extremes.  Re- 
quired to  find  the  two  extremes.  One  of  them 
(we  have  seen)  was  the  course  ))rescribed  by  the 
domestic,  the  natural,  system  of  procedure  ; the 
course  dictated  by  common  sense  and  common 
honesty,  in  all  ages  and  all  countries ; the  course 
adopted  (he  confesses)  by  the  primitive  Chris- 
tians ; the  course  adopted  over  and  over  again 
by  the  British  Parliament  in  these  latter  days. 
This  course  we  are  to  look  upon  as  an  extreme 
course.  Why  ? Because  it  was  dictated  by  pas- 
sion, by  the  spirit  of  opposition  : opposition  to 
pagan  institutions. 

The  other  extreme  was  still  wanting;  these 
pagan  institutions  furnish  it:  the  system  of  dies 

/asftand  nefasti;  fastis  the  term-days nefasti, 

the  vacation-days.  What ! had  the  Romans, 
then,  a long  vacation,  an  uninterrupted  mass  of 
dies  nefasti,  longer  than  our  long  vacation,  and 
as  much  longer  as  the  120  days  of  our  long  va- 
cation are  longer  than  one  ? So  far  from  it,  the 
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One  use  of  prohibitions  is  to  form  a ground 
for  dispensations:  her  holiness  was  not  inex- 
orable; dispensations  were  granted,  the  pro- 
fanation vanished. 

Anno  1275,  at  the  commencement  of  the 
reign  of  Edward  I.,j’  a discovery  was  again 
made,  that  “ it  is  great  charity  to  do  right 
unto  all  men  at  all  times  when  need  shall  be 
whereupon,  at  the  special  request  of  the  king 
to  the  bishops,  provision  was  made,  that,  in 
a few  particular  causes,  at  a few  particular 
extra  times,  justice,  even  without  any  such 
special  dispensations,  might  be  done. 

Since  then,  the  time  for  doing  justice  having 
been  found  once  more  to  have  run  out  into 
“ an  extreme,” — parliament  has  since,  under 
the  direction  of  its  learned  counsellors,  been 
occupied,  not  only  in  “ regulating”  terms,  but 
in  “ abbreviating’’  them  4 particularly  the  two 
boundaries  of  the  long  vacation.  Trinity  Term 
and  Michaelmas,  lest  that  “ holy  season”  for 
injustice,  now  happily  so  much  longer  than 
all  the  seasons  for  justice  put  together,  should 
not  be  long  enough. 

All  this  while,  the  truth  is,  that,  in  the 
eyes  of  the  most  competent  judges,  three 
months  in  the  year  for  administering  justice 
was  an  excessive  allowance ; four  days  were 
quite  sufficient:  and,  by  an  exertion  of  legal 
pneumatics,  each  term,  consisting  of  thirty 
days,  more  or  less,  was  condensed  into  one 
day ; and  so  real  is  this  condensation,  that  it 
is  decided  and  argued  upon,  and  forms  a source 
of  business. 

Terms,  with  their  vacations,  present  but 
an  inadequate  idea  of  the  quantity  of  delay 
really  manufactured.  An  idea  nearer  the  mark 
is  that  which  is  indicated  by  circuits.  Not 
that  either  is  complete  without  the  other ; 
for,  to  the  quantity  manufactured  by  one  of 
these  engines  of  iniquity,  must  be  added  the 
quantity  manufactured  by  the  other. 

Excepting  that  class  of  causes,  from  the 
trial  of  which,  as  above,  all  fit  evidence  is 
excluded;  with  a few  other  exceptions,  of  too 
narrow  an  extent  in  the  whole  to  be  worth 

dies  nefasti  were,  originally  at  least,  but  a few 
holidays,  sprinkled  (as  the  expression  itself  im- 
ports) in  an  otherwise  unbroken  ground  of  term- 
time.  The  really  extreme  course,  then,  where  is 
it  to  be  found  ? In  the  very  course  for  which,  to 
mask  its  repugnance  to  justice,  he  can  find  no- 
thing better  to  say  than  that  it  is  a mean  between 
two  extremes — two  such  extremes  as  these. 

For  the  long  vacation,  besides  its  general  uses, 
which  are  so  evident,  he  has  found  moreover  a 
special  use ; to  prevent  common  recoveries  from 
being  suffered,  so  long  as  it  lasts.  Recoveries  are 
of  use,  by  defeating  the  will  of  the  legislature ; 
long  vacations  are  of  use,  by  defeating  recove- 
ries. If  the  long  vacation  covered  the  whole  year, 
would  not  its  use  have  been  so  much  the  greater  ? 
So  it  be  but  established,  how  was  it  possible 
for  anything  not  to  be  of  use,  in  the  account  ot 
Blackstone  ? 

t 3 E.  1.  c.  51.  $ HI.  Comm.  277. 
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particularizing,  the  business  done  in  term  is 
so  much  made  business : business  manufac- 
tured by  the  principle  of  fixed  days,  as  above, 
or  some  other  device  or  devices  ;*  business 
for  which  in  the  natural  system  there  is  no 
place,  and  the  transaction  of  which  is  repug- 
nant, instead  of  being  subservient,  to  the  ends 
of  justice.  In  a general  point  of  view,  term 
business  may  be  set  down  to  the  account  of 
sham  business.  The  real  business,  the  busi- 
ness by  which  anything  is  done  towards  the 
ends  of  justice,  is  what  is  done  at  the  trial; 
and,  in  causes  non-criminal  (not  to  speak  of 
the  inferior  criminal  ones,)  the  trial,  under 
the  operation  of  the  bandying  principle,  as 
above  explained,  is  performed  at  the  courts 
of  Nisi  Prius,  and  the  circuit  courts : Nisi 
Prius  courts  in  town  causes,  circuit  courts  in 
country  causes. 

Counties  in  all  England  (Wales  not  in- 
cluded,) 40;  deducting  Middlesex,  as  not 
comprised  in  the  circuits,  39.  Counties  to 
which  the  judges  in  their  circuits  go  twice 
in  the  year,  35  ; counties  to  which  they  go 
but  once  in  the  year,  the  remaining  4.f  Ave- 
rage number  of  days  in  the  year,  on  which 
the  circuit  courts  sit  in  each  place,  at  both 
seasons  put  together  — gross  number,  6;  em- 
ployable number  (allowance  being  made  for 
journeys,  and  for  flays  of  entry,  on  which  in 
general  nothing  can  be  done,)  at  the  utmost, 
5.  Out  of  the  365, — number  of  days  during 
which  justice,  or  something  that  goes  by  the 
name  of  justice,  is  administered,  those  5; 
number  of  days  in  which  nothing  under  the 
name  of  justice  is  so  much  as  pretended  to  be  ■ 
administered  in  these  courts,  anywhere  but 
in  the  metropolis,  the  remaining  360.  Term- 
times  for  real  business,  two  in  the  year,  last- 
ing 2|  days  each ; vacations  between  those 
term-times,  two,  of  180  days  each : four 
counties  excepted,  in  which  the  vacation,  in- 
stead of  the  180  days,  lasts  about  360  out  of 
the  365 ; the  four  northernmost  counties  be- 
ing as  well  able  to  live  without  justice  for  a 
W'bole  year,  as  their  next  neighbours  for  half 
a year  : as  some  animals  are  able  to  live  longer 
without  air  than  others. 

Blackstone,  besides  the  care  and  cheapness, 
bids  us  admire  the  system  for  the  “ expedi- 
tion” which  characterizes  it.  Expeditious 
indeed,  if,  out  of  the  365  days,  3W  be  but 
thrown  outof  the  account — the  360  in  which 
nothing  can  be  done  1 — expeditious,  indeed, 
on  these  terms,  as  if  Procrustes  himself  had 
planned  it  1 

In  the  time  of  Henry  II.,  who,  out  of  his 
grace  and  favour,  gratified  his  people  with  a 
circuit  once  in  every  seven  years,  Glanville, 
his  grand  justiciary,  or  whoever  held  the  pen 


• Viz.  Pleadings  in  writing;  nullification 
principle. 

•f-  Vide  supra,  p.  51,  sub-note*. — Ed. 


of  Glanville,  trumpets  it  forth  in  the  only 
passage  of  his  bookj  in  which  any  symptoms 
of  sensibility  are  to  be  found.  Instead  of  once 
in  seven  years,  had  it  been  once  in  seven 
times  seven  years,  the  Glanville  or  the  Black- 
stone  of  the  day  would  have  admired  it,  either 
for  the  expedition,  or  for  something  still  bet- 
ter, which  they  would  have  found  in  it. 

Meantime,  whatever  delay  is  created  by 
the  360  or  3624  vacation  days,  is  amply  made 
up.  for  in  the  remaining  5 ; excess  of  delay 
finds,  in  excess  of  precipitation,  a counter- 
part, and,  in  the  eye  of  the  law,  a remedy. 
The  space  being  marked  out,  it  is  for  the 
causes  to  squeeze  themselves  into  it,  as  they 
can,  like  negroes  on  the  long  passage. || 

When  the  natural  course  of  things  is  de- 
parted  from,  and  that  to  such  a degree  that 
there  are  more  no-justice  days  than  justice 
days,  — in  such  a state  of  things,  in  regard  to 
justice  days,  what  is  of  much  more  impor- 
tance than  the  number  of  them  in  the  year, 
is  the  degree  of  equality  with  which  they  are 
distributed. 

Suppose,  for  example,  in  the  whole  year, 
52  justice  days,  and  no  more:  place  them 
regularly  one  in  each  week,  and  on  the  same 
day  in  each  week, — here  are  in  each  week  in- 
deed 6 no-justice  days,  but  in  no  week  any 
more.  Place  them,  on  the  contrary,  in  an  or- 
der as  widely  dilFerent  from  the  foregoing  one 
as  possible ; place  them  all  52  together, — the 
whole  year  is  thus  divided  into  two  masses 
and  but  two:  one  composed  of  52  justice- 
days,  the  other  of  313  no-justice  days:  a term 
of  52  days,  followed  by  a vacation  of  313. 

With  this  proportion  in  both  cases, — under 
the  system  of  the  greatest  equality,  suppose 
the  causes  to  be  all  of  them  of  a simple  cast, 
and  to  such  a degree  simple  as  that  none  of 
them  shall  be  capable  of  being  protracted 
beyond  the  first  sitting.  In  this  case,  though 
the  provision  made  in  this  respect  for  the 
fulfilment  of  the  ends  of  justice  would  fall 
considerably  short  of  that  made  by  the  natural 
system  of  all  justice-days,  — still,  in  compari- 
son with  the  system  of  greatest  inequality,  the 

J Glanville,  lib.  3. — Ed. 

II  On  the  Norfolk  circuit,  each  perambulation 
affords  about  sixty  causes;  on  the  western,  more 
than  thrice  as  many.  The  2.J  or  a little  more, 
allowed  at  each  place  on  the  western  circuit,  serve 
as  well  for  the  west  country  causes,  as  the  or 
something  less,  serve  fora  third  part  of  the  num. 
ber  in  the  east  If  days  are  not  elastic,  causes 
are,  which  comes  to  the  same  thing. 

In  Lord  hlelville’s  case,  it  was  a moot  point 
whether  the  cause  should  be  tried  by  the  House 
of  Ixrrds,  or  before  a jury.  In  the  House  of 
Lords,  it  occupied  fourteen  days;  tried  at  Nisi 
Prius,  it  would  have  occupied  twenty-four  hours, 
if  human  attention  could  have  kept  itself  upon 
the  stretch  so  long,  without  bursting;  tried  upon 
the  western  circuit,  it  would  have  occupied  such 
part  of  three  or  four  days,  as  it  could  get  in  a 
scramble  with  thirty  or  forty  other  causes. 


244 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[Book  VIII. 


denial  of  justice  would  be  comparatively  in- 
considerable. On  the  one  hand,  the  incon- 
venience  resulting  to  the  suitors  from  the 
subtraction  of  the  six  days  out  of  the  seven 
would  be  comparatively  inconsiderable;  on  the 
other  hand,  the  benefit  to  the  law  partner- 
ship would  be  absolutely  nothing,  or  next  to 
nothing.  Suppose  the  cause  complex  enough 
to  require  an  adjournment,  then  the  incon- 
venience to  the  suitor,  and  what  (as  will  be 
seen)  would  keep  pace  with  it,  the  benefit 
to  the  man  of  law,  will  begin  to  be  sensible. 
Suppose,  with  or  without  a fresh  adjournment, 
another  week,  — the  inconvenience  on  one 
side,  the  advantage  on  the  other,  would  rise 
in  value  : and  so  on  without  end. 

Viewed  in  this  point  of  view,  the  abomi- 
nations of  the  circuit  system  will  show  them- 
selves in  the  truest  and  clearest  light : in 
the  four  northern  counties,  the  inequality  of 
the  distribution,  and  consequently  the  wick- 
edness of  the  system,  at  the  highest  possible 
pitch ; in  the  thirty-five  other  counties,  the 
inequality  and  the  wickedness  half  way  to 
that  pitch. 

The  profits  here  placed  to  the  account  of 
the  length  of  the  intervals  between  the  time 
fixed  for  one  part  of  the  business  and  the 
time  fixed  for  another  part  of  the  business 
in  the  same  cause,  are  over  and  above  those 
which  are  reaped  from  the  mere  fixation  of 
the  times,  as  under  the  last  head. 

Use  1.  Making  business  by  making  delay. 
Delay  is  a part  of  the  stock  in  trade : terms 
and  circuits,  with  the  vacations  between  them, 
are  the  machinery  by  which  it  is  made.  On 
each  occasion,  the  greater  the  quantity  of  the 
delay,  the  better  it  is  worth  a man’s  while  to 
pay  the  price  that  has  been  set  upon  it. 

Use  2.  Making  business  by  extra  fees : fees 
taken  by  the  judge,  or  (what  comes  to  the 
the  same  thing)  his  official  instruments  and 
sponges,  for  business  done  in  vacation,  over 
and  above  what  is  taken  for  the  same  business 
when  done  in  term  time.* 


* It  was  by  the  system  of  terms  and  vacations 
that  the  delay  was  manufactured,  by  the  sale  of 
which,  in  lots  of  a year’s  length,  the  chief  jus- 
tice of  the  King’s  Bench,  in  Lord  Kenyon’s  time, 
used  to  make  tiis  £1,700  a-year:  £1,700  a-year 
and  more,  by  this  one  article.  In  a court  of  con- 
science, or  in  the  study  of  a justice  of  the  peace, 
not  a farthing  was  ever  made  by  it 
On  the  circuit,  a paper  which,  with  or  without 
reason,  is  pronounced  necessary,  is,  by  inadvert- 
ence or  accident,  omitted  to  be  produced.  De- 
fendant, having  no  merits,  insists  upon  the  pro- 
duction of  it;  on  the  next  day,  it  accordingly  is 
produced.  But,  on  the  circuit,  the  next  day  is 
that  day  six  months,  or  that  day  twelve  months : 
in  a court  of  conscience,  or  in  the  study  of  a jus- 
tice of  the  peace,  the  next  day  would  have  been 
the  morrow.  In  either  of  these  seats  of  real  jus- 
tice, the  objection  would  not  have  been  made: 
nothing  but  trouble  would  have  been  Jo  be  got 
by  making  it 


An  instrument  of  extortion  is  thus  made 
out  of  the  delay : and  the  longer  the  delay, 
the  stronger  the  instrument. 

The  judge  neglects,  wilfully  neglects,  his 
own  duty : this  neglect  of  his  own  he  con- 
verts into  a source  of  profit.  First  he  com- 
mits the  wrong;  then  he  takes  advantage  of 
it : himself  he  rewards  for  it — him  who  is  in- 
jured by  it,  he  punishes  for  it. 

Use  3.  Making  business  by  delay  ; viz.  the 
delay  manufactured  by  the  nullification  ma- 
chine. Of  this  engine  of  iniquity  (one  of  the 
most  capital  ones  in  the  whole  factory,)  a 
draught  will  be  given  in  another  chapter.*  Ac- 
cording to  the  application  made  of  it,  some- 
times ultimate  misdecision,  sometimes  mere 
delay,  is  the  product.  When  it  is  delay  only, 
it  is  for  the  sake  of  the  delay  with  the  casual 
benefits  attached  to  it  — of  the  delay,  and 
nothing  else,  — that  the  suitor  applies  to  have 
the  engine  set  to  work.  The  delay  is  the 
commodity  which  he  obtains  by  the  applica- 
cation : the  costs  of  the  application  (by  which 
party  soever  ultimately  paid,)  are  the  price 
of  it.  Were  it  not  for  the  delay,  he  would 
get  nothing  by  the  application ; the  costs  of 
it  would  be  so  much  pure  loss  to  him : he 
would  never  make  it.  What  use  would  there 
be  in  making  a flaw,  if  it  were  cured  as  soon 
as  made  ? 

Thus,  then,  stands  the  relation  between  the 
system  of  terms  and  vacations,  and  the  prin- 
ciple of  nullification.  Without  the  principle 
of  nullification,  the  system  of  terms  and  va- 
cations would,  in  a variety  of  ways,  have  been 
rendered  serviceable  to  the  ends  of  judicature; 
but,  without  the  system  of  terms  and  vaca- 
tions, that  engine  of  torture,  the  principle  of 
nullification,  so  far  as  concerns  its  dilatory 
use  (which  is  its  principal  use)  would  have 
been  worth  nothing,  and  society  would  never 
have  been  afflicted  by  it. 

Use  4.  In  case  of  pecuniary  demands, — se- 
curing to  the  defendant  (when  a wrong-doer,) 
in  the  shape  of  interest  saved  or  gained  (in- 
terest on  the  amount  of  principal  due,)  an  in- 
ducement to  become  a purchaser  of  the  delay 
so  manufactured  and  set  to  sale. 

Use  5.  Making  business,  by  giving  effect 
and  use  in  like  manner  to  one  division  of  the 
chicaneries  in  regard  to  notice.  See  the  chap- 
ter on  that  head  (Ch.  XIII.) 

Use  6.  Affording  ease  to  the  judge,  and  to 
the  partnership  in  general : ease  in  the  shape 
of  holidays. 

So  much  the  less  time  in  which  business 
can  be  done,  so  much  (for  a moment  it  might 
be  supposed)  so  much  the  less  business  : thus 
obtained,  ease  ( it  may  be  thought)  is  ob- 
tained at  the  expense  of  profit.  No  such 
thing.  The  quantity  of  natural  business,  — 
the  demand  for  the  services  of  the  judge  by 
the  administration  of  justice,  is  Utile  influ- 

• Fide  Chap.  XIV. 
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enced  by  the  time  allowed  for  doing  it  in. 
If,  in  this  or  that  particular  instance,  an  ex- 
ample should  be  found  of  business  (natural 
business)  lost  by  delay,  the  sum  total  of  the 
business  so  lost  would  be  found  to  bear  no 
proportion  to  the  amount  of  what  is  gained 
in  the  shape  of  made  business. 

Of  the  denial  of  justice  for  so  great  a part 
of  the  year,  coupled  with  the  non-denial  of 
it  during  the  remainder,  — of  the  compound 
made  (as  above  noted)  of  excessive  delay 
with  excessive  precipitation,  — the  general 
effect  (bating  a few  casual  exceptions)  is, 
not  that  less  is  done  by  reason  of  the  tempo- 
rary denials  of  justice,  but  that  what  is  done 
is  more  badly  done. 

That  for  which  time  is  continually  insuffi- 
cient is,  rendering  of  justice ; that  for  which 
time  is  never  insufficient  is,  receipt  of  fees. 

CHAPTER  XI. 

SIXTH  DEVICE — MOTION  BUSINESS. 

The  principal  agent  in  motion  business  is 
the  advocate.  Except  the  principal  hearing 
(called  in  jury  causes  the  trial,)  almost  all 
business  in  which  the  advocate  (as  such)  has, 
or  is  pretended  to  have  had,  occasion  to  ad- 
dress himself  in  open  court  to  the  judge,  is 
referable  to  this  head : it  consists  in  making 
a motion,  or  opposing  it. 

In  the  aggregate  mass  of  motions,  two 
main  branches  may  be  distinguished : motions 
not  of  course,  and  motions  of  course.*  The 
use  of  the  distinction  will  appear  presently. 

The  mass  of  business  composed  of  motions 
not  of  course,  calls  upon  us  to  distinguish  it 
into  two  branches  : — 1.  Incidental  motions ; 
being  so  many  applications  made  to  the  judge, 
in  the  course  of  a suit  already  instituted  in 
some  other  form.  2.  Original  or  originative 
motions  ; giving  birth  each  of  them  to  an  in- 
dividual suit,  belonging  to  that  class  of  suits 
which  on  this  account  may  be  termed  motion- 
suits  or  causes. 

All  motions  not  of  course  have  two  com- 
mon properties  or  characteristic  differences, 
by  which  they  are  distinguished  from  mo- 
tions of  course  : — 1.  Each  of  them  has  for  its 
ground  and  support  a mass  of  evidence ; 2. 
That  mass,  the  whole  of  it,  is  of  a sort  which 
not  only  is,  but,  by  all  those  by  whom  on  a 
disputed  case  it  is  thus  employed,  is  perfectly 
known,  and,  upon  occasion,  openly  acknow- 
ledged, to  be  of  an  inferior  and  untrustworthy 
complexion : so  untrustworthy,  that,  when 
better  is  to  be  had  without  preponderant  de- 
lay, vexation,  and  expense  (and  it  is  seldom 
indeed  in  which  it  is  not  to  be  had  even  with 


• Of  late  years  this  class  of  motions  has  been 
very  cousiderablyreducedbymlesof  court  issued 
by  the  judges. — Ed. 


less  delay,  vexation,  and  expense,)  it  is  alto- 
gether unfit  to  be,  on  any  disputed  occasion, 
ever  received  in  any  court  of  justice. 

Motion  causes,  in  so  far  as  they  extend, 
are  a sort  of  improvement  upon  ordinary 
causes : they  are  tried  in  a bad  mode,  but 
in  a mode  somewhat  less  dilatory:  perjury 
abounds  and  triumphs ; but  one  way  or  other 
the  business  terminates.  As  men  are  dealt 
with  in  those  courts,  he  who  is  soonest  out 
of  them  is  best  served.  All  the  rules  of 
evidence  are  either  discarded  or  reversed. 
No  unwilling  witness  is  compellable  ; every 
willing  witness  is  received.  Every  party 
is  admitted  to  swear  for  himself ; no  party  is 
compelled  to  swear  against  himself.  Testi- 
mony, which  would  not  be  received  on  any 
other  occasion^ — the  testimony  of  a convicted 
perjurer — is  received  on  this  occasion  without 
difficulty.  Every  man  that  chooses  to  be  heard 
is  heard,  on  condition  that  his  testimony  be 
concerted  with  an  attorney,  and  that  he  be 
not  cross-examined. 

Incidental  motions  arise  most  of  them  out 
of  factitious  business,  the  business  made  at 
the  offices.  With  the  help  of  so  many  devices, 
all  directed  to  this  end,  — exclusion  of  the 
parties,  mechanical  judicature,  jargon,  fiction, 
mendacity-licence,  nullification,  — blunders 
are  made,  or  pretended  to  have  been  made, 
that  application  may  be  made  for  setting 
them  to  rights:  these  applications  are  called 
motions  ; the  incidental  motions. 

Under  any  natural  system,  accidents  may 
arise,  producing  need  of  new  arrangements, 
and  of  application  for  that  purpose  to  the 
judge:  unexpected  absence,  sickness,  lunacy, 
death,  and  so  forth.  On  an  occasion  of  this 
sort,  what  truth  and  justice  require  is,  some 
person  from  whose  testimony  (when  present 
and  examined)  the  judge  can  deduce  suffi- 
cient ground  for  being  satisfied  about  the 
matter  of  fact.  Instead  of  that,  he  sees  a 
lawyer,  who,  knowing  nothing  about  the 
matter,  stands  with  a paper  in  his  hand,  con- 
taining a vamped-up  story,  which,  whether 
in  his  own  eyes  it  be  true  or  false,  he  calls 
upon  the  judge  to  take  for  true. 

Motions  of  course,  are  motions  that  are 
of  no  use.  Without  any  one  exception,  this 
character  belongs  to  every  individual  opera- 
tion of  the  class  thus  denominated.  Of  no 
use,  none  whatever  : understand  always  with 
reference  to  the  interest  of  the  suitor,  to  the 
ends  of  justice.  To  the  ends  of  judicature, 
to  the  partnership  in  divers  of  its  branches, 
-•-yes,  of  no  small  use. 

A motion  of  course,  is  an  application  sup- 
posed to  be  made  to  the  judge,  but  which, 
made  or  not  made,  never  is  refused  — never 
creates  on  the  part  of  the  judge  any  demand 
for  the  exercise  of  reason — never,  in  fact, 
comes  under  his  cognizance. 

Motions  of  course,  are  again  distinguishable 
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into  two  other  classes — 1.  Motions  made; 
2.  Motions  not  made. 

This  distinction  is  of  comparatively  recent 
growth.  Originally,  all  motions  used  to  be 
made : all  are  still  supposed  to  be  made. 

Every  motion  of  course,  that  has  been 
made,  is  signed  by  the  advocate,  in  attesta- 
tion of  his  having  made  it;  in  attestation  of 
his  having  received  the  fee  charged  by  the 
attorney  to  the  client. 

Every  motion  that  has  not  been  made,  but 
is  charged  to  the  client  as  having  been  made, 
is  also  signed  by  the  advocate ; viz.  in  attes- 
tation of  his  having  made  it,  as  well  as  of  his 
having  received  his  fee  for  it. 

Made  or  not  made,  they  are  all  alike  use- 
less ; mere  pretences,  false  pretences,  for 
extracting  money  out  of  the  pocket  of  the 
distressed  suitor,  to  put  it  into  the  pockets  of 
the  attorney,  the  barrister — the  judge’s  pro- 
tege, and  eventually  the  judge.  Pretence  of 
speaking,  is  false  in  many  of  them ; pretence 
of  thinking,  is  false  in  all  of  them. 

In  conclusion,  we  have  a division  of  the 
whole  stock  of  motions : applications  that 
ought  not  to  be  made  in  that  manner,  and  ap- 
plications that  ought  not  to  be  made  at  all : 
the  division  is  exhaustive. 


CHAPTER  XII. 

SEVENTH  DEVICE, — 

DECISION  WITHOUT  THOUGHT  ; OR  MECHANI- 
CAL JUDICATURE. 

In  this  device  may  be  seen  the  very  acme  of 
perfection,  under  the  fee-gathering,  the  tech- 
nical, and  (as  it  might  be  called,  could  the 
object  be  completely  attained)  the  mechanical 
system  : in  this  may  be  seen  the  goal  to  which 
all  exertions  tend,  though  it  cannot  on  every 
occasion  be  reached : — to  get  in  the  money, 
without  the  trouble  of  a thought.  Here  may 
be  seen  men  without  feeling,  operating  upon 
others  as  if  they  had  none. 

Besides  the  exclusion  of  parties,  which  is 
necessary  for  everything,  the  principle  of  fixed 
days  was  necessary,  indispensably  necessary, 
to  the  accomplishment  of  this  device ; which 
in  truth  is  little  more  than  the  principle  of 
fixed  days  carried  to  perfection,  and  applied 
to  this  particular  purpose. 

Something  which,  on  a particular  day,  ac- 
cording to  a rule  declared,  or  not  declared, 
ought  to  have  been  done  — done  by  the  de- 
fendant’s attorney  — is  not  done : from  this 
omission,  without  anything  more,  the  judge, 
by  his  decision,  deals  with  the  defendant  as 
if  he  were  proved  to  be  in  the  wrong.  Not 
that  he  thinks  him  in  the  wrong,  for  he  thinks 
nothing  about  the  matter:  but,  from  this 
omission  on  the  part  of  one  member  of  the 
partnership,  the  other  takes  occasion,  without 
knowing  anything  about  the  cause,  to  act  as 
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if  he  had  tried  it ; and  to  punish  the  client 
for  the  fault,  real  or  pretended,  of  his  law- 
yers. Like  default  on  the  part  of  the  plain- 
tiffs attorney,  judgment  for  the  defendant: 
i judgment  against  the  attorney’s  client,  the 
plaintiff. 

What  is  thus  done  by  the  power  of  the 
judge,  — by  whomsoever  it  be  really  done,  is 
at  least  said  to  be  done  (you  would  naturally 
suppose)  by,  as  well  as  by  the  authority  of, 
the  j udge.  No  such  thing : to  such  perfection 
is  the  system  carried  in  this  line,  so  noto- 
riously as  well  as  effectually  is  the  judge 
exonerated  from  the  trouble  of  judging,  that 
judgment  in  this  case  is  not  so  much  as  said 
to  be  signed  by  him:  the  member  of  the 
partnership,  the  person  by  whom  it  is  said  to 
be  signed,  is  an  attorney — the  attorney  of  the 
party  in  whose  favour  it  operates.  So  com- 
pletely are  the  relations  of  persons  and  of 
things  confounded : so  open,  not  in  deed  only, 
but  in  word,  is  the  contempt  of  justice.* 

It  is  well  for  the  party  if  the  worst  that 
happens  to  him  in  such  a case,  be  the  loss  of 
his  cause. 

By  blameless  ignorance,  by  culpable  igno- 
rance, by  negligence,  or  by  treachery,  some- 
thing which  (it  is  said)  should  have  been  done 
on  a particular  day  by  an  attorney,  is  omitted 
to  be  done:  f by  an  attorney  employed  by  the 
party,  — or  perhaps  by  the  party  himself,  who 
has  failed  to  employ  an  attorney,  because  it 
was  out  of  his  power  to  find  money  to  pay  one. 
The  something  at  any  rate  which  should  be 
done,  fails  to  be  done.  What  is  the  conse- 
quence ? By  a pre-established  order  of  things, 
the  work  of  the  Goddess  Law,  not  of  the 
mortal  judge,  — the  defaulter  (that  is,  not 
the  person  by  whose  fault,  but  the  person  to 
whose  misfortune  the  failure  has  taken  place,) 
is  pronounced  a rebel  or  a contemner  of  jus- 
tice, and  dealt  with  accordingly : he  is  taken 
up  and  consigned  to  prison  on  the  authority 
of  a writ  of  attachment,  as  for  contempt,  or 
a commission  of  rebellion  : a paper  signed  by 
somebody,  no  matter  by  whom;  by  an  adverse 
attorney,  by  an  automaton,  or  by  a judge.^ 

Regularity  is  thus  maintained : and,  on  the 
strength  of  that  endowment,  the  system  is 

• To  prove,  for  the  amusement  of  readers, 
that  a case  may  exist,  in  which,  without  incon- 
venience, a man  may  be  a judge  in  his  own  cause, 
Blackstone  introduces  an  imaginary  pope  ad- 
judging himself  to  be  burnt,  and  burnt  accord- 
ingly. Why  go  to  all  that  distance,  and  for  a 
single  precedent  ? Why  not  say — there  exists 
a country  in  which  every  attorney  is  judge  in 
his  own  cause  : and  this  country  is  precisely  that 
in  which  “ everything  is  as  it  should  be”  ? In 
Italy,  the  judge,  though  a saint,  did  not  become 
so  till  he  was  burnt:  in  the  English  Utopia, 
every  attorney,  without  any  expense  of  fuel,  is 
as  much  a saint  as  he  was. 

+ Reg.  Gen.  H.  T.  2 Will.  IW.—Ed. 

X This  practice  is  now  altered  by  the  2 Will* 
1V\  c.  m.—Ed. 
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(for  praise  and  honour)  compared  to  a piece 
of  clock-work.  The  parallel  need  not  stop 
there : for,  under  a set  of  rules  so  organized, 
it  is  just  as  impossible  to  a judge  of  flesh  and 
blood,  as  it  is  to  a judge  of  leather  and  pru- 
nella, with  bowels  of  brass  and  iron,  to  do 
anything  better  than  receive  fees. 

Under  the  authority  of  a judge,  acting  un- 
der the  natural  system,  w’hat  room  is  there  for 
such  regularities,  for  such  irregularities,  or 
any  of  their  consequences?  The  parties  being 
before  him  at  the  outset  of  the  cause  (an  ap- 
pearance which  need  not,  and  perhaps  would 
not,  cost  either  of  them  a farthing,)  he  would 
state  to  them  what  was  to  be  done  by  each 
of  them  on  the  next  occasion,  and  what,  in 
case  of  failure,  would  be  the  c'onsequence. 
In  a case  of  extremity,  he  Would  have  re- 
course to  the  measure  of  eJC’tremity,  he  would 
send  a warrant : but  tb'e  warrant  would  nei- 
ther make  nor  find,  nor  pretend  to  find  a 
rebel  or  contemner.  If  the  cause  required 
another  day  to  finish  it,  would  the  day  ap- 
pointed by  him  be  appointed  by  cross  and  pile, 
without  thought  or  preference  as  between 
conve.^iience  or  ruin  of  the  interests  of  any  of 
the,  parties  ? On  the  contrary,  not  one  would 
there  be,  to  whose  convenience  due  attention 
would  not  be  paid  of  course. 

Though,  in  the  order  of  things  which  we 
have  been  examining,  the  decision  is  altoge- 
ther without  thought,  it  cannot  in  strictness 
be  said  to  be  altogether  without  evidence. 

By  an  inference  made  once  for  all,  the  party 
whose  attorney  makes  default,  is  concluded 
to  be  in  the  wrong.  Here  is  a something, 
which,  if  it  must  be  called  evidence,  belongs 
to  the  head  of  circumstantial  evidence : and 
so  satisfactory  is  this  evidence,  that,  by  the 
operations  grounded  on  it,  it  is  pronounced 
conclusive. 

Of  the  inference  so  quietly  drawn,  what 
is  the  force  to  a rational  mind,  consideration 
had  of  the  circumstances  of  the  case  ? From 
the  fact  thus  accepted  in  the  character  of  an 
evidentiary  feet,  and  that  conclusively  so,  is 
there  any  sufficient  reason  for  regarding  the 
principal  fact  (viz.  that  of  the  party’s  being 
in  the  wrong)  as  being  so  much  as  in  a pre- 
ponderant degree  probable  ? No  such  thing  : 
whatsoever,  under  the  natural  system,  under 
a system  pure  from  factitious  expense,  might 
be  the  degree  of  the  probability, — the  force  of 
the  inference,  under  the  system  in  which  it  is 
made  conclusive,  in  which  the  probability  is 
put  on  a level  with  certainty,  is  below  par  — 
much  below  par : the  chances  are  many  to  one 
on  the  other  side.  Without  setting  down  any- 
thing for  the  chance  of  treachery,  ignorance, 
or  negligence,  on  the  part  of  the  attorney, 
or  (what  is  so  frequent  a subject  of  judicial 
complaint)  fraud  on  the  part  of  his  brother 
on  the  other  side,  or  even  uncertainty  in  the 
rules  themselves,  which  had  uncertainty  for 


their  object, — of  the  whole  number  of  indivi- 
duals exposed  to  the  misfortune  of  becoming 
defendants,  how  few  are  there  who  are  able 
to  defray  the  expense  of  continuing  them- 
selves on  that  unhappy  list,  in  comparison  with 
those  who  are  unable  1 If  the  unuble  are  not 
to  the  able  as  more  than  one  to  ten,  then  sav, 
on  this  score  alone,  without  looking  to  any 
other,  the  chances  a;;e  as  ten  to  one  against 
the  truth  of  the  reposition,  thus  acted  upon 
as  if  it  stood  on  the  ground  of  certainty. 

. If,  in  iiiiitation  of  the  law  still  existing,  in 
some  places  in  regard  to  flour-mills,  a barber 
seiiured  by  privilege  in  the  possession  of  the 
whole  custom  of  his  district  were  to  set  up 
an  engine,  by  which,  instead  of  corn  ground, 
beards  were  to  be  shaved,  the  patients  stand- 
ing in  rows  to  apply  their  faces  to  the  circum- 
ference of  a wheel,  — the  advantiige  to  the 
professional  man  would  be  obvious  and  in- 
disputable: business  to  any  amount  might  be 
done  within  a given  time;  and,  should  any 
mischance  takes  place,  such  as  the  drawing  of 
blood,  or  the  levelling  of  protuberances  not 
intended  to  be  levelled,  the  responsibility, 
instead  of  felling  upon  the  professional  man, 
would  be  divided  between  the  patient  and 
the  wheel. 

The  privilege  was  too  valuable  to  be  im- 
parted to  barbers : judges  reserved  it  to 
themselves.  Causes  accordingly  are  decided, 
though  not  exactly  by  steam  (steam-engines 
have  not  been  long  enough  in  use,)  yet  (what 
comes  to  the  same  thing)  by  mechanism, 
without  the  aid  of  any  such  expensive  instru- 
ment as  human  reason.  As  to  the  advantages 
of  the  improvement,  they  have  been  already 
indicated.  Men  are  as  well  judged,  as  by  the 
shaving-wheel  they  would  be  shaved  : and 
the  uses  derived  by  the  partners,  with  the 
judge  at  their  head,  from  the  circle  of  offices, 
are  alike  conspicuous  as  those  that  might  be 
derived  by  the  barber  from  the  wheel. 

In  the  system  of  mechanical  judicature,  the 
supposition  of  the  existence  of  notice,  appo- 
site and  adequate  notice,  is  necessarily  in- 
volved. In  many  cases,  and,  of  course,  in  as 
many  as  possible,  the  supposition  belongs  (m 
will  be  seen)  to  the  category  of  fiction;  it  is 
false ; the  study  having  been  to  make  it  so. 
But,  as  appearances  must  to  a certain  degree 
be  preserved,  and  punishment,  or  other  h^d- 
ship,  avowedly  inflicted  without  notice  (tnat 
is,  without  possibility  of  defence,)  would  not 
be  consistent  with  the  preservation  of  ap- 
pearances,— it  is  not  the  less  true,  that  (on 
whatsoever  principles  performed,  rational  or 
mechanical)  judicature  supposes  notice. 

Under  the  system  of  fixed  times, — in  so 
far  as  the  fixation  extends,  and  is  not  dis- 
turbed by  incidental  application, — the  fixa- 
tion, being  supposed  to  be  foreknown,  is 
thereby  supposed  to  convey  the  requisite  in- 
formation ; to  operate  as  notice.  To  this 
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class  of  cases  extends  what  may  be  called 
general  or  pre-established  notice. 

On  the  other  hand,  in  the  cases  to  which 
the  system  of  fixation  has  not  been  supposed 
to  extend,  and  in  those  to  which,  as  just 
mentioned,  it  has  experienced  disturbance,  — 
to  those  cases  appbes  the  demand  for  special 
incidental  notice. 

Such  is  the  connexion  between  the  device 
of  mechanical  judicature,  and  the  device 
(that  is,  as  will  be  seen,  one  out  of  two  parts 
of  the  device)  composed  of  chicaneries  about, 
notice.  To  render  the  mechanical  system 
more  productive,  one  object  has  been,  so  to 
order  matters,  that  the  implied  supposition  of 
the  existence  of  adequate  notice  shall  in  this 
and  that  instance,  and  of  course  to  as  great 
an  extent  as  possible,  fail  of  being  verified. 
By  the  impossibility  of  timely  notice,  or  by 
some  other  means,  that  which  a man  is  to  be 
punished  for  not  having  done,  is  rendered 
impossible ; and,  therefore,  he  is  punished  for 
not  having  done  it. 

For  an  exemplification  of  this  policy,  the 
practice  of  outlawry*  in  actions  called  civil  ac- 
tions, is  of  itself  a host  of  cases.  But,  as  to 
this,  see  the  chapter  in  which  the  chicaneries 
about  notice  are  particularly  brought  to  view. 

Uses  to  Judge  and  Co. — 

To  the  uses  already  summed  up,  under  the 
head  of  the  two  devices  forming  the  founda- 
tion of  this  device,  there  will  not  be  much  to 
add. 

Use  I.  Making  business ; viz,  by  the  foun- 
dation laid  for  defaults,  mischances,  and 
frauds,  thence  for  more  and  more  business. 

Use  2.  Making  business;  viz.  by  giving 
encouragement  and  existence  to  maid  fide  de- 
mands and  defences,  under  the  assurance  of 
inability  on  the  part  of  the  adversary  (for  want 
of  adequate  opulence)  to  avoid  making  the 
default. 

Use  3.  Affording  ease ; viz.  by  enabling 
the  judge  to  act,  and  receive  fees,  without 
expense  of  thought,  without  expense  of  time, 
trouble,  avocation  for  pleasure,  or  hindrance 
of  ulterior  and  more  profitable  business. 

Use  4.  Aflfording  ease ; viz,  by  exempting 
the  judge  from  a.11  responsibility,  and  appre- 
hension of  responsibility.  A judge,  when  he 
has  thus  converted  himself  into  a machine, 
shares  this  advantage  with  other  machines. 

Use  5.  Affording  ease  ; viz,  by  giving  to 
the  judge  the  profit  of  inhumanity,  clear  from 
the  opprobrium. 

Use  6 — and  from  that  pain  of  sympathy, 
which,  by  the  view  of  the  party  thus  injured 
and  distressed,  while  suffering  under  the  dis- 
tress, might  by  possibility,  in  some  cases,  have 
been  excited. 

The  most  striking  peculiarity  of  this  de- 
vice, as  compared  with  most  of  the  others, 


[Book  VIII 

is  the  shelter  which  it  affords  to  the  judge 
against  responsibility. 

When  the  fate  of  the  several  parties  inte- 
rested is  seen  to  have  the  judge  for  its  author, 
to  have  a decision  pronounced  by  the  judge 
on  the  ground  of  appropriate  evidence  for  its 
cause,  a certain  share  of  responsibility  at- 
taches of  course  upon  the  judge.  Should  the 
parties,  or  any  of  them,  labour  in  consequence 
under  any  evil  imposed  upon  them  in  contra- 
vention of  the  ends  of  justice,  the  odium  at 
least  (if  nothing  more)  is  carried  naturally, 
and  or  course,  to  the  account  of  the  judge. 
Should  any  profit  be  thrown  into  his  hands 
by  the  operation  of  the  same  cause,  such  pro- 
fit will  be  apt  to  be  also  carried  by  the  public 
mind  to  the  account  of  the  judge;  and  the 
expectation  of  the  profit  on  the  one  part  will 
be  in  danger  of  being  looked  to,  as  the  cause 
of  the  suffering  on  the  other. 

That  so  inconvenient  a check  should  be 
removed,  was  of  essential  importance  to  the 
ends  of  judicature.  Tbe  principle  of  decision 
without  thought,  presented  itself  for  this  pur- 
pose. Whatever  is  done — whatever  cruelty, 
whatever  extortion  is  practised,  takes  place 
without  any  thought,  and,  therefore,  without 
any  need  of  thought,  on  the  part  of  the  judge 
— takes  place,  in  virtue  of  certain  pre-esta- 
blished rules.  These  rules  — having  been  es- 
tablished so  long  ago,  nobody  knows  when, 
nor  by  whom,  nor  why,  nor  wherefore  ^ — are 
of  course  presumed  to  be  the  fruits  of  the 
most  consummate  wisdom; — and  whatever 
misery  is  seen  to  flow  from  them,  is  placed  to 
the  account  of  necessity,  and  the  nature  of 
things,  the  imperfection  of  human  institu- 
tions, and  so  forth.  Who  have  been  the  suf- 
ferers, or  to  what  amount,  the  judge  neither 
knows  nor  cares.  The  judge  who  knows  what 
it  is  he  does,  is  exposed  to  the  imputation  of 
partiality.  Let  things  be  so  arranged,  that, 
on  as  many  occasions  as  possible,  he  shall  act, 
and  be  known  to  act,  without  knowing  what 
he  does,  and  that  men  in  general  shall  under- 
stand as  much,  and  be  satisfied  with  it, — ma- 
lice itself  cannot  find  any  pretence  for  dis- 
turbing him  with  any  such  charge.  The  judge 
secures  the  praise  of  probity,  inflexible  pro- 
bity, — and  by  what  ? By  that  very  arrange- 
ment, by  which,  for  the  purposes  of  extortion, 
justice  has  been  rendered  impossible. 

The  judge  is  thus,  almost  from  first  to 
last,  the  passive,  the  unconscious,  and  con- 
sequently the  innocent  and  irresponsible,  in- 
strument of  all  the  mischief  that  is  done  by 
his  authority,  and  for  his  benefit.  Whatever 
distress,  extortion,  and  injury,  comes  to  be 
manufactured  for  his  use,  means  have  been 
found  for  saving  him  from  everything  that 
could  have  been  unpleasant  to  his  feelings ; 
from  the  tears  of  the  afflicted,  from  the  cries 
of  the  oppressed,  from  the  reproaches  of  tbe 
injured.  Whatever  mischief  is  done,  either 
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he  never  hears  of  it,  or,  if  he  does,  it  is  through 
the  medium  of  friends  and  partners,  engaged 
hy  a common  interest,  in  reality  to  make  it 
as  heavy,  in  appearance  to  make  it  as  light, 
as  possible. 

In  the  simplicity  of  ancient  times,  saving 
his  ears  from  being  stunned  with  noise  (ne 
ampUus  clamorem  audiamus)  was  the  only 
motive  to  which  it  was  thought  needful  for 
the  monarch  to  ascribe  his  alleged  disposition 
to  do  justice.  Under  the  technical  system, 
his  substitute,  the  judge,  has  contrived  to 
withdraw  himself  out  of  the  reach  even  of 
this  motive. 


CHAPTER  XIII. 

EIGHTH  DEVICE  — CHICANERIES  ABOUT 
NOTICE. 

Whensoever,  for  the  purposes  of  justice, 
an  obligation  to  any  effect  is  imposed  upon  a 
man,  knowledge  of  the  existence  of  such 
obligation  is  necessary  to  the  fulfilment  of  it ; 
or  at  any  rate  to  the  affording  the  requisite 
security  for  its  being  fulfilled.  What  in  some 
cases  may  happen,  is,  that,  without  knowledge 
of  the  obligation,  a man  may  be  led  by  other 
causes  to  do  that  which  it  is  the  object  of  the 
obligation  to  engage  him  to  do : but,  in  so 
far  as  the  obligation  is  either  necessary  or 
conducive  to  his  performing  that  act  which, 
being  performed,  is  the  fulfilment  of  it, — so 
far  the  knowledge  of  the  existence  of  the  ob- 
ligation is  necessary  to  the  fulfilment  of  it. 

On  the  part  of  the  individual,  fraud  and 
injustice  operating  on  the  subject  of  notice, 
must  assume  one  or  other  of  two  forms  ; 

One  consists  in  wilful  omission  to  give  no- 
tice, viz.  in  the  not  furnishing  the  person  by 
whom  the  performance  (or  the  opportunity 
of  performance)  of  the  act  in  question  is  ne- 
cessary to  justice,  with  information  of  the 
existence  of  the  fact,  the  contemplation  of 
which  is  to  present  to  him  the  motive  for 
such  performance. 

The  other  consists  in  the  not  acknowledg- 
ing the  receipt  of  notice : to  wit,  by  him  by 
whom  it  has  actually  been  received. 

Under  the  fee-gathering  system,  fraud  in 
these  shapes,  as  in  all  other  shapes,  being  in 
some  way  or  other  beneficial  to  the  partner- 
ship,—among  the  objects  of  that  system  has 
accordingly  been  that  of  giving  encourage- 
ment to  fraud  in  both  these  shapes. 

One  device  has  consisted  in  the  enabling  a 
fraudulent  party  (for  the  joint  benefit  of  him- 
self and  the  partnership)  to  impose  upon  his 
adversary,  without  effective  notice  given,  this 
or  that  burthensome  obligation : the  imposi- 
tion of  wfiich,  on  the  supposition  of  the  re~ 
eeipt  of  effective  notice,  may  be  just  or  not 
just,  but,  at  any  rate,  on  the  supposition  of 
the  non-receipt  of  such  notice,  is  not  just. 


The  opposite  device  has  consisted  in  the 
enabling  the  fraudulent  party,  by  whom  effec- 
tive notice  has  been  received,  to  escape  from 
this  or  that  burthensome  obligation,  the  im- 
position of  which  is  necessary  to  the  giving 
effect  to  the  correspondent  right  on  the  part 
of  his  adversary  : to  escape,  viz.  on  the  sup- 
position that  the  effective  notice  so  received 
had  failed  of  being  received  : failed,  viz.  either 
because  it  never  had  been  received  at  all,  or 
because  it  had  not  been  received  at  such  time, 
and  in  such  manner,  as  to  enable  it  to  answer 
the  purpose  for  which  it  ought  to  have  been 
given. 

On  these  two  devices  taken  together  has 
been  engrafted  a third,  consisting  in  the  need- 
less diversification  of  the  modes  and  forms  of 
notice : the  written  instruments  required  to 
be  employed,  and  the  steps  or  operations  re- 
quired to  be  performed,  in  relation  to  such 
instruments. 

This  diversification  has  had  two  main 
sources: — 1.  The  diversity  of  courts  — the 
fertile  source  of  confusion  and  injustice  on  so 
many  other  grounds  besides  this  ; 2.  The  di- 
versity of  occasions  on  which  the  demand  for 
notice  may  have  been  presented  by  incidents 
arising  in  the  same  court;  viz.  whether  in 
causes  of  the  same  sort,  or  in  causes  of  dif- 
ferent sorts  carried  on  in  the  same  court. 

The  demand  for  the  notice  is  produced  by 
the  obligation  grafted  on  it — by  the  obliga- 
tion, to  the  justice  of  which  the  existence  of 
such  receipt  is  a necessary  condition.  This 
obligation  will  in  every  case  be  bottomed 
upon  two  inseparably  connected  grounds : — 

1.  The  existence  of  the  law,  or  rule  of  law, 
by  which  the  quality  of  giving  birth  to  the 
obligation  in  question  has  been  conferred  on  a 
fact  or  facts  of  the  description  in  question ; 

2.  The  existence  of  such  fact  or  facts. 

As  to  the  law, — as  on  this  occasion,  so  in 
all  others, — to  prevent  it  from  having  been 
present  to  the  minds  of  those  who  are  sub- 
jected to  its  operation,  on  the  supposition  of 
its  having  been,  on  the  occasion  in  question, 
present  to  their  minds,  is  among  the  funda- 
mental policies  and  constant  endeavours  of 
the  fee-gatheringor technical  system,  in  every 
part  of  its  course. 

The  keeping  of  the  requisite  facts  also  out 
of  the  reach  of  the  minds  of  those  who  are 
to  be  thus  operated  upon,  is  a more  special 
and  diversified  application  of  the  same  indus- 
trious policy.  Examples  will  meet  us  as  we 
advance. 

After  what  has  been  said,  or  even  without 
anything  of  what  has  been  said,  two  propo- 
sitions, it  is  supposed,  may  pass  without  any 
dispute: — 1.  That,  whenever  appropriate 
notice  is  necessary  to  justice,  it  ought  to  be 
effectively  given;  2.  That,  whenever  it  has 
been  effectively  given,  and  thence  effectively 
received,  it  ought  to  be  deemed  and  taken  to 
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have  been  received ; i.  e.  that  ought  to  be 
done,  the  doing  of  which,  in  the  case  in  ques- 
tion, is,  upon  the  supposition  of  such  actual 
receipt  of  notice,  conformable  to  justice. 

Heiree, — to  any  one  w'hose  desire  it  really 
were  that  in  all  cases,  as  far  as  possible,  jus- 
tice should  be  done, — a main  question  would 
naturally  at  the  outset  present  itself : What 
in  genefal  is  the  most  effective,  and  upon  the 
whole  the  most  eligible,  mode  for  the  con- 
veyance of  effective  notice? 

In  the  endeavour  to  find  an  answer  to  this 
question,  the  first  observation  that  presents 
itself  is,  that  to  this  purpose  not  merely  the 
efficiency  of  the  notice  ought  to  be  attended 
to,  but  likewise  the  other  consideration  so 
inseparably  connected  with  many  questions 
relative  to  the  subject  of  procedure,  — the 
consideration  of  the  circumstances  of  delay, 
vexation,  and  expense.  Thence  comes  the 
question  in  its  amended  state  ; What  is  the 
most  eligible  mode  to  be  taken  for  conveying 
effective  notice,  regard  being  had  to  the  col- 
lateral considerations  of  delay,  vexation,  and 
expense  ? 

To  find  an  answer  to  this  question,  the 
first  object  to  be  looked  to  is  the  occasion: 
understanding,  in  this  instance,  the  occasion 
as  constituted  by  the  staffs  of  the  suit:  by  the 
stage  in  which  it  is  proposed  that  the  notice 
in  question,  be  it  what  it  may,  shall  be  given 
and  received. 

The  person  by  whom  it  is  proposed  that 
the  notice  be  received,  will,  in  each  case,  be 
either  willing,  or  not  willing,  to  receive  it. 

In  so  far  as  he  is  willing — the  proposed  giver 
of  the  notice  being  also  by  the  supposition 
willing  to  give  it  — there  can  exist  no  diffi- 
culty. In  the  ordinary  and  amicable  inter- 
course of  life,  those  who  wish  to  hold  inter- 
course with  one  another,  and  are  at  the  same 
time  free  to  do  so,  never  experience  any  other 
difficulty  than  those  which  are  opposed  by  the 
circumstances  of  time  and  place. 

Unfortunately,  as  between  parties  litigant, 
the  case  in  general  is  unhappily  the  reverse : 
by  whatever  motive  one  party  is  prompted  to 
give  the  notice,  by  some  correspondent  mo- 
tive the  othftr  party  is  prompted  to  avoid,  if 
possible,  the  receiving  it;  or  rather,  the  being 
deemed  to  have  received  it.  If  the  notice  has 
been  received,  such  and  such  proceedings, 
tending  to  impose  a burthen  in  some  shape 
upon  such  receiver,  are  lawful,  and  produc- 
tive of  such  their  intended  effect ; if  not,  not: 
but  his  endeavour  is  of  course  to  avoid  being 
subjected  to  that  burthen:  therefore  his  wish 
and  endeavour  is,  that,  — \vhetherthe  notice 
was  or  was  not  received  by  him,  — the  sup- 
position entertained,  or  at  least  acted  upon, 
by  the  judge,  may  be  in  the  negative. 

Under  the  natural  system  of  procedure,  in 
BO  far  as  it  governs,  whether  in  the  private 
circle  of  a family,  or  in  a public  sphere  — in  so 
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far  as  this  primitive  mode  has  been  preserved 
or  restored  by  law — the  most  eligible  course 
is  not  only  to  the  last  degree  obvious,  but 
(in  so  far  as  legal  powers  have  happened  to  ex- 
tend) is  exemplified  in  every  day’s  practice  ; 
though,  as  to  the  execution  of  what  is  deter- 
mined to  be  endeavoured  at,  difficulties  will 
of  course  be  apt  to  present  themselves,  and 
in  as  great  abundance  and  force  as  one  of  the 
parties  can  contrive  to  give  to  them;  yet,  as 
to  the  determining  of  what  shall  be  endea- 
voured at,  difficulty  has  scarcely  any  place. 

Where,  for  this  or  for  any  other  purpose, 
two  parties  are  really  and  mutually  wishing 
to  hold  intercourse  with  each  other,  — they 
embrace  of  course  the  most  effective,  and 
(regard  being  had  to  delay,  vexation,  and 
expense)  the  most  convenient,  modes,  which 
the  state  of  society  in  the  place  and  at  the 
times  in  question  happens  to  afford  : special 
messengers  on  foot,  special  messengers  on 
horseback,  letter -post,  mail  coaches,  tele- 
graphs, and  so  forth. 

The  problem  and  the  difficulty,  the  only 
difficulty,  is,  how  to  render  that  party  willing 
who  of  himself  is  not  so ; or,  where  that  is 
impracticable,  to  supply  the  place  of  willing- 
ness on  his  part  by  other  means.  Under  the 
natural  system,  the  solution  of  this  problem 
will  depend  upon  the  stage  of  the  cause. 

When  the  judge  is  honest,  and  not  ashamed 
or  afraid  to  face  the  parties,  the  business  of 
notice  is  attended  with  little  difficulty. 

At  the  outset  of  the  cause  (suppose)  a 
meeting  is  produced;  after  this,  all  difficulty 
is  at  an  end.  A mode  of  intercourse  is  settled 
for  each,  and  by  mutual  consent.  Declare 
(says  the  judge)  on  pain  of  losing  your  cause, 
at  what  place  delivered,  and  how  directed, 
it  may  be  taken  for  granted  that  a letter  has 
reached  your  hands.  So  delivered  and  directed, 
by  accident  should  it  happen  to  any  letters  to 
have  miscarried,  the  inconvenience,  whatever 
it  be,  shall  ultimately  rest,  no  part  upon  your 
adversary,  the  whole  of  it  upon  you.  This 
arrangement  lasts  so  long  as  the  cause  lasts ; 
the  cause  lasts,  as  to  this  purpose,  till  to  this 
purpose  I have  declared  it  to  be  at  an  end. 

As  to  the  mode  of  procuring  the  initial 
meeting,  in  general  a simple  summons  wdll 
suffice.  But  if  there  be  any  apprehension  of 
latitancy,  and  that  apprehension  declarediipon 
oath  (or  what  is  equivalent,)  and  registered, 
so  as  to  render  the  plaintiff  responsible  in  case 
of  vexation,  the  security  afforded  by  personal 
arrestation  need  not  be  grudged.  In  this  or 
any  other  shape,  the  danger  of  wilful  and 
needless  vexation  cannot  be  great,  where  the 
author,  in  case  of  its  being  deemed  so,  is  sure 
to  smart  for  it. 

Arrest,  when  it  is  (what  it  ought  to  be, 
and  might  so  easily  be)  neither  more  nor  less 
than  a visit  to  the  judge,  is  at  the  worst  but 
a forced  visit.  Every  forced  visit  is  unplea- 
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sant;  bat  by  what  human  means  shall  a man 
be  exempted  from  the  occasional  vexation  of 
making  and  receiving  unpleasant  visits  ? 

Arrest,  as  under  technical  procedure  it  is, 
and,  so  long  as  that  system  of  abominations 
remains  unextirpated,  will  be,  is  indeed  a most 
barbarous  oppression,  a most  enormous  grie- 
vance. The  visit  is  not  to  the  judge,  but  to 
a jail;  that,  in  that  seat  of  misery,  indigence 
may  be  stript  of  its  last  rag,  out  of  the  sight, 
and  for  the  benefit  of  the  judge,*  his  proteges, 
and  under-partners. 

A third  person — a person  who  is  not  a 
party — a person  whose  presence,  although 
he  be  not  a party,  may,  in  the  character  of 
witness,  or  any  other,  be  necessary  to  justice, 
— is  in  this  respect  in  the  situation  which 
the  defendant  is  in,  antecedently  to  the  first 
judicial  meeting  so  often  spoken  of. 

In  case  of  necessity,  not  on  parties  only, 
but  on  third  persons,  from  whom  information, 
or  any  other  service,  is  necessary  to  justice, 
might  this  mode  of  enforcing  it  be  practised 
without  reserve;  always  understood,  that  in 
case  of  purposed  vexation,  the  author  is  at 
the  same  time  himself  standing  in  the  pre- 
sence of  the  judge,  ready  by  his  immediate 
appointment  to  pay  for  the  injury  by  due 
satisfaction  or  condign  punishment. 

By  the  laws  of  the  Twelve  Tables,  any 
man  might  lead  or  drag  into  the  presence  of 
the  judge  any  other,  obtorto  collo,  giving  his 
neck  a twist  at  the  same  time.  The  twist  in 
the  neck  might  have  been  spared ; that  omit- 
ted, and  responsibility  for  vexation  added,  the 
provision  would  not  be  less  conducive  to  jus- 
tice now  than  then,  in  London  than  in  Rome. 

Lawyer.  — And  would  you  have  the  whole 
time  of  a leading  member  of  parliament,  of  a 
first  minister,  liable  to  be  thus  consumed  by 
a conspiracy  of  blackguards,  or,  on  condition 
of  perseverance,  by  a single  blackguard? 

Non-Lawyer. — No,  certainly : but  your  con- 
spiracy, what  length  could  it  go  before  it  were 
discovered  ? And  your  single  blackguard,  or 
the  first  of  your  conspirators,  punished  as  he 
would  be  for  his  very  first  exploit,  stopped 
in  his  career  at  the  very  outset,  where  would 
be  his  perseverance  ? As  to  your  own  all- 
perfect  system, — what  it  does  admit,  is  your 
apprehended  mischief ; what  it  does  not  ad- 
mit, is  this  natural,  or  any  other,  remedy. 
At  the  instance  of  Mr.  Horne  Tooke,  when  on 
his  trial  for  treason,  Pitt,  the  minister  of  the 
day,  with  a crowd  of  other  state- worthies, 
delivered  his  reluctant  testimony.  The  re- 
levance was  at  any  rate  not  very  close:  sup- 
pose irrelevance  as  complete  as  possible ; what 
burthen,  under  the  name  of  punishment  or 
satisfaction,  4;ould  have  been  imposed  on  the 
author  of  the  vexation  ? None  whatever. 

■ Ck>mm.  Rep.  on  Imprisonment,  April  1792. 
27  Rep.  of  Committee  of  Finance — ^Aimendix — 
Prison  Fees.  — [ Vide  supra,  Vol.  VL  p.  178, 
Note.] 


Default  is  the  non-performance  of  that  act, 
to  secure  the  performance  of  which,  any  act, 
prescribed  in  the  character  of  an  act  of  «o- 
tice,  was  really  or  professedly  designed. 

On  an  occasion  of  this  sort,  is  it  necessary, 
can  it  be  necessary,  to  state  to  common  sense 
what  would  be  the  part  taken  by  common 
honesty  ? 

Under  the  natural  system,  the  occasion  for 
notice,  and  eventually  default  (be  it  what  it 
may,)  will  be  either  subsequent  to  the  first 
appearance  of  the  party  before  the  judge,  or 
antecedent,  consisting  in  non-appearance. 

If  subsequent  to  such  appearance,  there  can 
be  no  difficulty.  At  the  first  appearance,  mea- 
sures are  supposed  to  be  already  taken  (since 
in  every  case  they  may  be  taken) — effectual 
measures,  taken  without  difficulty,  and  with 
full  warning  of  the  consequences  of  neglect, 
for  tne  cpntinuaticii  of  the  intercourse  as  long 
as  it  can  be  necessary  for  any  of  the  purposes 
of  justice.  If  antecedent  to  such  appearance, 
— then,  for  the  purpose  of  giving  him  official 
and  sufficient  notice,  sufficient  information  of 
the  nature  of  the  burthen  to  which  default 
may  subject  him, — personal  intercourse  with 
the  party  himself  is  by  the  supposition  im- 
practicable. But,  with  the  adverse  party,  the 
plaintiff, — the  party  at  whose  instance  the 
rendering  of  this  service  by  or  at  the  charge 
of  him  the  defendant  is  prayed  for, — this  in- 
tercourse has,  by  the  supposition,  taken  place. 
The  defendant  by  the  supposition  is  not  forth- 
coming: intercourse  with  him  hath  as  yet  been 
found  impracticable:  simple  latency,  abscon- 
sion,  expatriation,  exprovinciation;  — which 
of  all  these  accidents  is  the  cause  ? Who- 
soever he  be,  whosoever  he  is  or  has  been,  — 
relations,  neighbours,  acquaintance,  some  or 
all  of  these,  if  he  is  a human  creature,  he 
must  have  had.  From  these  sources,  or  some 
of  them  (if  the  acquaintance  which  the  plain- 
tiff, his  adversary,  has  with  him,  be  not  of 
itself  sufficient,)  information  concerning  him 
will  be  to  be  obtained : and,  for  the  indicalion 
of  these  sources  of  information,  the  plaintiff, 
who  is  so  much  concerned  in  interest  to  afford 
it — the  plaintiff,  ifit  be  not  in  his  power  of 
himself  to  afford  sufficient  inform.'ition,  may 
at  any  rate  be  relied  on  as  a sure  resource. 

Though  a channel  of  correspondence  be 
settled  upon,  and  agreed  to  be  employed,  yet, 
on  legal  occasions,  as  on  those  of  ordinary 
life,  the  process  is  exposed  to  failure ; the 
channel  that  ought  to  have  been  employed, 
has  not  been  employed;  or,  though  employed, 
the  intended  communication  has,  after  all, 
failed  of  being  received  by  the  person  to  whom 
it  should  have  been  made. 

On  this  head,  in  natural  procedure,  as  in 
ordinary  life,  the  first  question  is,  of  course, 

— received  or  not  received?  If  not  received, 
then  sometimes  comes  in  the  idterior  ques- 
tion, — to  whom  shall  the  failure  be  imputed  ? 
to  the  party  by  whom  the  notice  should  have 


252 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


been  received  ? or  to  the  party  at  whose  in- 
stance, and  by  whose  instrumentality  (in  the 
first  instance  at  least,)  the  communication 
ought  to  have  been  made  ? 

Under  the  technical  system,  the  question, 
received  or  no  ? is  a question  never  made:  in- 
stead of  it,  good  or  bad  ? is  the  only  question 
ever  heard  of,  in  regard  to  notice.  If  goorf, 
no  matter  whether  received  or  no ; it  will  be 
deemed  to  have  been,  or  (what  is  the  only 
material  thing)  acted  upon  as  if  it  had  been, 
received.  If  had,  no  matter,  again,  whether 
received  or  no:  it  will  he  deemed  not  to  have 
been  received;  and  upon  that  supposition  will 
the  conduct  of  the  judge  be  grounded. 

The  notice  is  regarded  as  good,  when  the 
communication  is  supposed  to  have  been  made 
according  to  the  forms  which  have  been  set- 
tled, or  supposed  to  be  settled.  Made  ac- 
cording to  these  forms,  it  is  not  the  less  good 
for  not  having  been  received.  Made  in  a 
manner  varying,  or  supposed  to  vary,  in  any 
respect,  from  these  forms,  it  is  not  the  better 
for  having  been  received. 

According  to  the  principles  of  common  ho- 
nesty, the  points  aimed  at  have  been  already 
stated : that,  wherever  notice  is  requisite  to 
justice,  notice  be  not  given  only,  but,  where- 
ever  actually  received,  be  deemed  to  have 
been  received;  and  that  the  operations  em- 
ployed for  the  giving  and  the  receiving  of  it 
be  as  free  from  delay,  vexation,  and  expense, 
as  possible. 

Given  the  situation  of  the  north ; given  also 
the  situation  of  the  south.  Given  the  points 
aimed  at  by  common  honesty;  given,  in  like 
manner,  are  the  points  aimed  at  by  common 
law: — that  the  notice  requisite  to  justice 
rna}',  as  frequently  as  possible,  fail  of  being 
received ; that,  when  actually  received,  it  may 
as  frequently  as  possible  fail  of  being  deemed 
to  have  been  received,  to  the  end  that  he  by 
Whom  it  was  given  may  be  dealt  with  as  if  he 
had  not  given  it;  and  that  the  operations  re- 
lative to  it  may  be  in  such  manner  attended 
with  delay,  vexation,  and  expense,  as  to  yield 
to  the  partnership  as  large  a mass  of  profit  as 
possible. 

The  courses  taken  for  the  fulfilment  of 
these  ends  are  by  far  too  multifarious  to  be 
here  particularized.  The  diversifications  agree 
in  this,  viz.  that,  besides  being  needlessly  di- 
latory, vexatious,  and  expensive,  they  are  as 
inadequate  ^as  they  can  be  made:  the  com- 
modious channels  presented  by  the  improved 
state  of  society  being  industriously  neglected, 
all  real  means  of  intercourse  being  inexorably 
declined.  How  should  it  be  otherwise?  To 
employ  them,  the  judge  would  have  to  see 
and  hear  parties  with  his  own  eyes  and  ears : 
and  to  see  and  bear  parties  would  be  to  give 
up  the  ends  of  judicature. 

On  favourable  occasions,  sham  communi- 
cations are  employed  without  disguise : the 
forms  of  communication  being  employed,  un- 
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der  circumstances  in  which  it  is  known  that 
the  information  pretended  to  be  communica- 
ted will  not  be- received ; viz.  either  will  not 
be  received  at  all,  or  will  not  be  received  time 
enough  to  answer  the  pretended,  and  not  in- 
tended, purpose.* 

The  forms  prescribed  to  be  employed  in  the 
first  instance  being  elaborately  inadequate, 
profit  flows  in  through  a variety  of  channels. 
Suits  on  the  question  whether  the  notice 
given  was  good  or  bad:  the  notice,  though 
good,  not  having  been  received,  suits  for  re- 
lief from  the  consequences:  notice  given  in 
the  first  instance  being  found  bad,  demand  for 
fresh  notice:  the  only  form  of  communica- 
tion allowed  to  be  given  in  the  first  instance, 
being  upon  the  face  of  it,  or  by  experience 
found  to  be  ineffective,  or  reasonably  or  un- 
reasonably apprehended  so  to  be, — motion 
that  communication  made  in  some  other  way 
may  pro  hdc  vice  be  held  good.f 

Parties  excluded,  discussions  about  no- 
tice rest  of  course  on  the  ground  of  affidavit 
evidence.  No  questions  asked  1 the  essential 
character  and  use  of  affidavit  evidence.  No 
questions  asked  ! the  resource  and  motto  of 
fraud,  on  all  occasions,  and  in  all  places.  No 
questions  asked  by  receivers  of  stolen  goods 
— no  questions  asked  by  learned  judges. 

Notice  of  the  fact,  on  which,  according  to 
law,  a proceeding  at  the  charge  of  one  or  other 
of  the  parties  is  to  be  grounded,  — notice  of 
any  such  fact  is  nothing,  unless  the  notice  of 
the  law  accompany  it : means  of  compliance 
are  presented  to  view ; motives  for  compliance, 
not. 

One  grand  and  standing  object  is,  accord- 
ingly, to  keep  the  law  in  a state  as  incapable 
as  possible  of  being  conveyed  to  notice.  That 
which  exists  not,  is  not  a subject  of  know- 
ledge. Hence  the  matter  of  another  device  ; 
the  unfeigned  love  and  indefatigable  magnifi- 
cation of  that  sham  law,  in  England  denoted 
by  one  of  the  half  dozen  senses  of  the  term 
common  law,  and  in  France  so  much  more  ap- 

* Of  communication  made  in  a form  con- 
trived for  the  purpose  of  being  ineffective,  the 
case  of  the  three  distringases®  (though,  in  that 
case,  compulsion  is  in  a manner  combined  with 
notice)  may  serve  in  some  sort  for  an  example. 
Real  object,  the  forcing  the  corporation  to  em- 
ploy an  attorney,  that  the  suit  may  commence 
and  go  on  in  technical  course : form  of  commu- 
nication employed  (instead  of  sending  for  an 
acting  member  of  the  corporation,  and  speaking 
to  him,)  a sort  of  pantomine;  a few  snillings- 
worth  of  their  goods  seized,  or  pretended  to  be 
seized,  and  a few  months  afterwards  a few  shil- 
lings-worth  more.  By  virtue  of  this  sort  of  com- 
munication, at  the  end  of  seven  or  eight  months 
the  attorney  is  set  to  work,  and  commencement 
given  to  the  suit 

•f-  That  *\service"  (as  the  phrase  is,)  made  in 
this  or  that  particular  way,  may  be  “ good  ser- 
vice."   


“ Vide  supra.  Chap.  IV.  p.  221. 
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propriately  by  jurisprudential  law,  or  juris- 
prudence. Hence  also  the  accessory  devices 
embroidered  upon  that  ground;  jargon  in  all 
its  forms,  fiction,  and  the  double-fountain 
principle : all  which  see. 

In  respect  of  the  mode  best  adapted  to  the 
conveyance  of  notice ; besides  the  diversifica- 
tions above  hinted  at,  as  resulting  from  the 
state  of  society,  others  of  a more  permanent 
nature  are  suggested  by  circumstances  of  di- 
versity, such  as,  under  the  system  of  common 
sense  and  natural  procedure,  are  too  obvious 
to  be  overlooked.  The  party  sui  juris,  or 
under  power;  of  one  sex,  or  the  other:  in  a 
state  of  perfect  sanity,  or  in  a state  of  com- 
parative imbecility,  through  immaturity  or 
caducity  of  age : the  party  a housekeeper,  or 
not;  if  not  a housekeeper,  has  he  a fixed 
abode,  or  is  he  in  a state  of  itinerancy : his 
abode  known,  or  as  yet  not  known:  within, 
or  not  within,  the  geographical  boundaries 
of  the  jurisdiction  of  the  court.  From  these 
and  other  diversities  in  respect  of  condition 
in  life,  may  arise  a demand  for  diversification 
too  obvious  to  need,  and  requiring  too  many 
words  to  admit  of  further  mention  here. 

To  these  natural  and  rational  sources  of 
diversification,  the  technical  system  (in  Eng- 
land at  least)  has  substituted  others,  more 
suitable  to  its  purposes,  and  more  congenial 
to  its  nature:  diversity  of  courts,  diversity 
in  the  sorts  of  causes,  and  diversity  of  stages 
in  the  same  cause. 

In  French  practice,  the  defendant,  after  he 
had  given  authority  to  an  attorney  to  act  for 
him,  was  called  upon  to  elect  his  domicile : 
meaning  neither  more  nor  less  than  this,  viz. 
to  name  the  house,  to  which,  whatsoever  com- 
munication for  the  purpose  of  the  cause,  might 
require  to  be  made,  being  made  accordingly, 
shall  be  presumed  to  have  reached  his  hands. 
The  domicile  so  elected  was  the  office  of  his 
attorney.  Between  client  and  attorney,  so 
long  as  the  relation  and  the  confidence  at- 
tached to  it  continues,  it  is  not  in  the  nature 
of  things  that  any  evasion  or  detrectation  of 
intercourse  should  exist  on  either  side. 

In  England,  as  in  France,  and  everywhere 
else  (even  under  the  natural  system,)  to 
whomsoever  the  misfortune  falls  of  being 
obliged  to  employ  an  attorney,  the  office  of 
the  attorney  will  in  general  be  (regard  being 
had  to  the  interests  of  both  parties)  the  most 
eligible  domicile:  and,  if  at  the  outset  of  the 
suit,  so  through  every  subsequent  stage  of 
the  dispute,  whatsoever  turns  it  may  happen 
to  it  to  take. 

Under  the  technical  system  in  England, 
election  of  domicile  does  take  place,  and  it 
does  not  take  place. 

It  does  taka  place,  in  this  respect : The 

greater  part  of  the  business  done  being  sham 
business — business  made  to  make  fees,  busi- 
ness which  has  nothing  to  do  with  the  merits; 


what  is  done  and  received  in  the  party’s  name 
is  not  communicated  to  him.  Having  (lest 
the  uselessness  of  it  shall  be  perceived)  been 
rendered  unintelligible  to  him,  it  is  conve- 
nient to  the  lawyer,^  and  not  disadvantageous 
to  the  client,  that  he  should  be  spared  as 
much  as  possible  the  plague  of  hearing  of  it. 
Without  any  election,  the  domicile  of  each 
attorney  is  knoiVn  or  knowable  to  every 
other ; and  thus  far,  without  any  such  elec- 
tion in  form,  the  effect  of  it  takes  place. 

It  is  the  interest  of  the  partnership  that  as 
much  intercourse  as  possible  should  be  kept 
up  between  the  professional  members  of  it  on 
the  opposite  sides  of  the  cause,  the  one  with 
the  other,  and  as  little  intercourse  as  possible 
between  one  partyand  the  other,  and  between 
each  party  and  the  lawyer  on  the  other  side. 
Between  the  party  and  his  lawyer,  it  is  nei- 
ther in  their  inclination  nor  in  their  power  to 
prevent  or  impede  the  intercourse. 

But,  in  addition  to  this  sham  business,  in 
the  course  of  which,  though  everything  is 
supposed  and  asserted  to  be  done  by  the  party, 
nothing  is  done  by  him  in  effect — in  addition 
to  Hiis  sham  business,  to  which  the  party  is 
not,  unless  by  accident,  privy  — business  will 
every  now  and  then  arise,  which  cannot  be 
done  unless  the  party  knows  of  it.  Here  then 
would  be  an  occasion  in  respect  of  which,  if 
justice  instead  of  fees  had  been  the  object, 
election  of  domicile  would  have  been  made  to 
take  place;  service  on  the  client  would  have 
been  performed  by  service  on  his  attorney. 

But  among  the  sources  of  fees  is  evasion 
of  notice:  evasion,  real  on  one  side  — appre- 
hended, or  pretended  to  be  apprehended,  on 
the  other.  By  election  of  domicile,  Anglice 
by  causing  service  on  the  attorney  to  be  in 
all  cases  service  on  the  client,  this  source  of 
fees  would  have  been  dried  up.  Accordingly, 
such  permanent  election  of  domicile  is  un- 
known to  English  practice. 

The  persons  to  whom  notice  is  addressed 
are  either  known  or  unknown  : unknown,  as 
in  the  case  of  creditors. 

When  the  debtor  is  alive  and  forthcoming, 
common  sense  would  direct  men  in  the  first 
instance  to  the  debtor.  Technical  judicature 
finds  always  some  other  channel  of  correspon- 
dence better  adapted  to  its  purposes. 

Scotch  judicature  for  example, — besides 
the  pier  and  shore  of  Leith,  has  the  Minute- 
book  and  the  Wall:  the  pier  and  shore  for  fu- 
gitives;* the  minute-book  and  the  wall  for 
creditors.-f- 


• The  method  of  citing  persons  out  of  Scot- 
land by  proclamation  at  the  pier  and  shore  of 
Leith,  is  now  abolished  in  almost  all,  if  not  in 
all  cases  in  which  it  was  formerly  in  use,  and 
intimation  by  means  of  a record  kept  at  the 
General  Register- House,  and  printed  for  distru 
bution,  is  substituted. — Ed. 
f Lawrie,  p.  180. 
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Rule : If  notice  be  not  conveyed  to  those 
whose  interest  it  is  to  receive  it,  be  sure  that 
eitlier  its  being  received  is  not  for  the  advan- 
tage, or  that  its  not  being  received  is  for  the 
advantage,  of  those  on  whom  it  depends. 

Think  on  this  occasion  of  Bank  Directors, 
and  unclaimed  dividends.  Think  again  of 
Lord  High  Chancellors,  and  Masters  of  the 
Rolls,  and  unclaimed  pittances  of  miserable 
suitors : and  see  by  what  omnipotence  it  is 
that  the  money  employed  in  augmentation  of 
masters’  salaries  is  created  out  of  nothing. 

Behold  in  each  master’s  office  a gulf,  by 
which,  when  a man’s  money  is  swallowed, 
either  his  right  to  it  is  concealed  from  him, 
or,  if  he  know  of  it  and  claim  it,  more  is 
squeezed  from  him  than  is  paid.  First  men 
make  the  wrong,  then  they  make  their  profit 
from  the  wrong:  nor  is  that  enough  for  them, 
but  they  must  have  prmse  for  it. 

Sham  notice  presents  two  main  modifica- 
tions: 1.  When  notice  pretended  to  be  given 
is  not  given,  not  being  meant  to  be  received; 
2.  When,  received  or  not  received,  it  is  ma- 
nifestly incapable  of  answering  its  pretended 
purpose.  In  the  one  case  it  is  ineffective,  in 
the  other  useless.  By  the  English  practice 
in  the  case  of  outlawry,  in  the  class  of  causes 
called  civil  causes,  an  example  may  be  seen 
of  both  these  modifications,  according  as  it  is 
considered  in  its  application  to  the  one  or  the 
other  of  two  descriptions  of  persons:  persons 
out  of  reach  of  the  pretended  notice  (whether 
put  into  that  state  by  latency,  expatriation, 
or  ex-pro vinciation  ;)  and  persons  incapable 
of  profiting  by  it,  being  incapacitated  by  in- 
digence. 

Process  of  outlawry*  is  a mode  of  proceed- 
ing by  which  a man  is  put  into  the  condition 
of  an  outlaw.  To  be  in  that  condition,  is  to 
forfeit  all  his  goods  and  chattels,  together 
with  the  profits  of  lands:  goods  and  chattels 
upon  the  performance  of  the  first  ceremony — 
profits  of  lands  after  other  ceremonies,  all  of 
course  yielding  their  fees.  Add  to  this,  per- 
petual imprisonment,  if  he  be  caught;  besides 
other  plagues  in  plenty,  not  worth  detailing 
after  these. 

Who  are  the  persons  whom  the  partnership 
has  subjected  to  this  fate?  Two  descriptions 
of  persons:  those  who  have  not  wherewithal 
to  defend  themselves  from  it,  that  is,  to  em- 
ploy lawyers  to  defend  them;  and  those  who, 
tor  any  cause  (be  they  ever  so  poor  or  ever 
so  rich,)  happen  to  be  so  circumstanced  as 
to  be  out  of  the  way  of  receiving  the  notice. 
Not  that,  on  this  occasion  any  more  than 
others,  the  condition  of  poor  and  rich  is  ex- 
actly upon  a par.  A difference  there  is,  and 
it  may  easily  be  imagined  in  favour  of  which 
side,  A rich  man,  unless  he  be  uncommonly 
unfortunate,  can  be  kept  in  it  only  for  a time: 


• 1 Tidd  (Edit,  1803,)  125. 


a poor  man  continues  in  it  for  ever,  and  witb> 
out  remedy. 

To  put  a man  in  it,  is  a power  given  to 
every  other  who  is  content  to  pay  the  price. 
Proceeding  in  a particular  course,  chalked 
out  for  this  purpose,  a man  brings  an  action 
against  you  for  anything  that  comes  upper- 
most ; no  matter  what  it  is,  since  it  is  not 
necessary  that  it  should  have  the  smallest 
foundation  in  fact : and  if  one  carried  on  in 
this  way  is  not  sufficient  to  ruin  you,  he  brings 
as  many  more  as  he  pleases.  'The  great  ma- 
jority of  the  people  are  unable  to  employ  an 
attorney  to  defend  them  respectively  in  any 
one  such  suit ; much  more  in  any  number  of 
such  suits,  increasable  without  stint : conse- 
quence,— outlawry,  as  above  described. 

There  are  two  principal  offences,  to  which, 
as  already  intimated,  this  punishment  is  an- 
nexed, One  is  poverty ; or  rather  (reference 
being  had  to  the  circumstances  of  the  plain- 
tiff) inferiority  of  affluence.  The  other  is  ex- 
patriation ; being  out  of  England : whether 
for  a man’s  own  business  or  pleasure,  or  in  the 
public  service,  makes  no  difference.  While 
a soldier  is  bleeding  for  his  country  at  the  an- 
tipodes, judges  in  England  have  a shop  open, 
in  which  they  are  ready  to  sell  his  liberty, 
with  the  faculty  of  destroying  his  property, 
to  any  one  who  will  come  to  them  and  pay 
the  price  for  it. 

Previously  to  a man’s  being  sentenced  to 
this  punishment,  a notice,  in  some  shape  or 
other,  must  in  every  case  be  given  to  him. 
But  it  is  not  necessary  that  in  any  case  he 
should  have  received  it.  He  never  does  re- 
ceive it : it  never  is  intended  that  he  should 
it  is  always  intended  that  he  should  not : it 
is  always  a sham  notice.  The  man  is  in  the 
East  Indies  : the  notice  consists  of  a mess  of 
jargon,  muttered  by  an  attorney’s  clerk,  in 
some  office  or  public  house  in  London, f call- 

-f-  W'^hen  a man  is  transformed  into  an  outlaw, 
a caput  lupinum,  a wolf’s  head,  as  we  learn 
from  the  highest  authorities,  takes  place  of  the 
original  head  planted  by  nature  upon  his  shoul- 
ders.® While  John  Wilkes  was  in  Paris,  an 
attorney’s  clerk  performed  this  metamorphosis 
upon  his  head,  by  pronouncing  the  magical 
words  at  a public-house  called  the  Three  'Tons, 
in  Brook  Street,  Holborn.  A discovery  was 
made,  that  one  of  the  words  belonging  to  the 
formulary  was  wanting  or  misplaced.  The  effect 
of  this  discovery  was,  to  replace  upon  the  shoul- 
ders of  the  blasphemer  his  natural  head,  such  as 
it  may  be  seen  in  Hogarth’s  print  of  it 

A hst  of  persons  is  periodically  published  un- 

® This  applied  to  outlawed  felons.  The  pas- 
sage in  the  Alirror  relating  to  this  subject,  is  ex- 
ceedingly  curious.  If  the  felon  refused  to  come 
in,  it  was  lawful  for  any  one  to  treat  him  as  a 
wolf,  and  kill  him ; and  for  every  head  of  an  out- 
law so  killeiL  a reward  was  awarded  of  a derai- 
mark.  Ch.  IV.  8 4,  It  would  now,  however, 
be  as  much  murder  to  kill  an  outlaw,  m to  klU 
any  other  person.  1 Hal.  P.  C.  Ch.  xlii. — Ed, 
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mg  upon  the  man  to  appear  there  or  there- 
abouts in  a few  days. 

The  case  in  which  a man  cannot  be  out- 
lawed for  nothing,  without  risk  to  the  person 
at  whose  instance  this  punishment  is  inflicted 
on  him,  will  help  to  show  (if  it  be  necessary 
to  show)  that  it  is  not  for  want  of  knowing 
how  to  remedy  it,  that  those  who  profit  by 
this  enormity  persevere  in  the  commission  of 
it. 

On  a criminal  prosecution,  it  cannot  be 
practised  as  above  mentioned  without  risk. 
The  necessity  of  a bill  found  by  the  grand 
jury  is  the  bar  to  it.  Not  that  the  power 
given  to  that  sort  of  court  is  the  real  obs- 
tacle: the  real  obstacle  consists  in  the  oath 
attached  to  the  testimony,  without  which  the 
bill  could  not  be  found:  i.  e.  to  the  punish- 
ment attached  to  it  in  case  of  falsity.  The 
same  punishment  would  afford  the  same  se- 
curity, grand  jury  or  no  grand  jury. 

The  observation  is  necessary ; otherwise  a 
lawyer  would  have  his  answer  ready : in  civili 
you  cannot  have  the  same  security  against 
groundless  outlawry  as  you  have  in  criminali, 
because  in  criminali  you  have  a grand  jury, 
and  in  civili  you  have  none. 

To  put  an  end  to  this  abuse,  along  with 
many  others,  what  is  wanted  is,  no  jury, 
grand  or  petty,  but  personal  appearance  of 
the  plaintiff  coram  judice,  for  the  purpose  of 
examination  upon  oath,  in  the  first  instance. 

CHAPTER  XIV. 

NINTH  DEVICE  — PRINCIPLE  OF  NULLIFI- 
CATION. 

The  instruments  and  operations  to  which 
the  principle  of  nullification  is  in  use  to  be 
applied,  may  be  divided  into  two  classes,  — 
non-judidal,  and  judicial.  Of  the  non-judi- 
cial class,  contracts  (including  agreements  and 
conveyances)  present  the  most  extensive  as 
well  as  most  familiar  example.  These  belong 
not  to  the  present  purpose ; but  (so  close  is 

der  the  name  of  the  East- India  Directory,  A 
monthly  list,  called  Steele’s  List,  shows  such  of 
the  king’s  subjects  as  are  serving  their  country 
at  different  stations,  in  the  naval  branch  of  his 
service.  In  the  periodical  book  called  the  Court 
Calendar,  may  be  seen  the  names  of  others  of 
his  majesty’s  subjects,  serving  in  various  foreign 
stations.  All  these,  together  with  all  the  inha- 
bitants of  all  the  colonies,  form  a part  of  the 
whole  number  of  persons  whom,  without  the 
shadow  of  a cause,  without  inquiring  into  the 
rause,-  and  under  a determination  not  to  inquire 
into  the  cause,  the  judges  of  all  the  courts  are 
ready,  on  all  appropriately  fixed  days,  to  sen- 
tence to  this  punishment,  at  the  instance  of  any- 
body who  will  pay  the  fees. 

Selden,  as  he  tells  us  in  his  Table  Talk^  out- 
lawed the  king  of  Spain,  for  not  making  his 
appearance  in  Westminster  Hall,  in  pursuance 
of  a notice  thus  delivered. 
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the  analogy)  what  is  here  said  with  refe- 
Fence  to  judicial  instruments  and  operations, 
would,  without  much  exception  or  difference, 
be  found  applicable  to  those  others. 

Applied  to  a judicial  operation  or  instru- 
ment,  the  effect  and  object  of  the  principle 
of  nullification  is  (according  to  the  most 
comprehensive  description  that  can  be  given 
of  it)  in  the  case  of  an  operation,  to  cause 
that  to  be  considered  as  not  having  been 
done,  which  has  been  done : — in  the  case  of 
an  instrument,  or  a clause  or  portion  of  an 
instrument,  to  cause  that  to  be  considered  as 
not  existing  which  does  exist.* 

Examples  : — Order  from  the  judge  to  the 
party  to  appear  in  person,  at  a certain  time 
and  place.  He  appears  accordingly  : f this 
appearance  is  null  and  void : for  this  obe- 
dience he  suffers  as  if  he  had  not  obeyed. 
Suffers  I Why  ? Because  the  pleasure  of  the 
judge  was  (as  he  ought  to  have  understood, 
the  order  being  to  the  contrary,)  that  he 
should  not  appear  in  person,  at  that  or  any 
other  time  and  place  ; but  should  employ  an 
attorney  to  appear  instead  of  him,  at  other 
times  and  places. 

Defendant  proved  guilty  of  a capital  crime; 
found  so  by  the  jury:  acquitted  afterwards 
by  a judge.  Why?  Because,  in  the  descrip- 
tion of  the  crime,  a lawyer,  whom  the  pro- 
secutor was  obliged  to  employ,  had  omitted 
to  employ  a particular  word,  which  neither 
legislator  nor  judge  had  ever  ordered  to  be 
employed,  and  which  was  not  in  the  language. 
For  the  purpose  of  giving  impunity  to  the 
criminal,  the  judge  makes  the  rule,  pretend- 
ing to  find  it  ready  made. 

On  a more  particular  view,  the  effect  of 
the  nullification  principle  in  respect  of  the 
ends  of  justice  vv'ill  be  seen  to  be  different, 
and  indeed  opposite,  according  as  it  is  in 
favour  of  the  plaintiff’s  or  of  the  defendant’s 
side  of  the  cause  that  the  operation  in  ques- 
tion has  been  performed,  or  the  instrument 
in  question  exhibited. 

1.  In  favour  of  the  defendant’s  side;  if  the 
suit  be  a criminal  one,  the  object  of  the  suit 
(the  application  of  punishment  to  the  de- 
fendant, if  he  be  guilty)  is  either  prevented 
altogether,  or  retarded  : so,  if  it  be  a non- 
criminal suit,  the  administration  of  satisfac- 
tion to  the  plaintiff : for  example,  the  causing 
him  to  receive  a sum  of  money  that  is  his 
due. 

2.  In  favour  of  the  plaintiff’s  side ; if  the 
suit  he  criminal,  the  effect  of  the  nullification 
is  to  cause  the  defendant  to  receive  punish- 
ment, and  that  punishment  undue : if  the 
suit  be  non-criminal,  then,  on  the  score  of 

• In  this  point  of  view,  the  principle  of  nulli- 
fication may  be  considered  as  a modification  or 
application  of  the  principle  of  fiction.  See  the 
Chapter  on  that  device  (Chap.  XVIII.) 

t Vide  31  Reg.  Gen.  H.  T.  2 M^ll-  IV.— Ed. 
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satisfaction,  to  render  to  the  plaintiflf  some 
service,  and  that  service  undue. 

From  causes  which  lie  too  wide  of  the 
present  purpose,  so  it  is  that,  — in  comparison 
with  the  instances  in  which  the  operation  of 
it  is  in  favour  of  the  defendant’s  side,  espe- 
cially in  criminali,  — those  in  which  it  is  in 
favour  of  the  plaintiff’s  side  (in  such  sort  as 
that  the  defendant  shall,  either  on  the  score 
of  satisfaction  or  on  that  of  punishment,  be 
subjected  to  a burthen  which  is  not  due) 
would  be  found  extremely  rare.  In  other 
words,  the  effect  of  it  is  much  more  frequently 
to  paralyze  the  force  of  the  law,  than  to  give 
a wrong  direction  to  it.  This,  therefore,  is 
the  effect  which  in  general,  and  unless  on 
special  notice  to  the  contrary,  it  will  be  pro- 
per to  consider  as  attached  to  the  application 
of  this  principle. 

To  which  side  soever  of  the  cause  the 
operation  of  the  principle  applies,  the  effect 
of  it  is  susceptible  of  two  other  distinctions, 
which  require  to  be  observed  : — 

1.  It  applies  either  to  the  whole  number 
of  steps  taken,  or  about  to  be  taken,  in  the 
cause,  or  to  some  part  only  of  that  number. 
In  the  former  case,  the  nullification  may  be 
said  to  be  complete  ; * in  the  latter  case,  par- 
tial.-^ 

Thus,  in  another  and  fairer  and  honester 
as  well  as  pleasanter  sort  of  game,  the  royal 
game  of  the  goose,  one  sort  of  unlucky  cast 
throws  you  back  only  a part  of  the  way  you 
have  made  ; another,  the  whole  of  it. 

2.  Again  : Where  the  nullification  is  com- 
plete, in  some  instances  it  has  the  effect  of 
operating  as  a bar, — on  the  plaintiff’s  side, 
to  all  ulterior  demand,  to  all  fresh  suit  on 
the  same  score, — on  the  defendant’s  side, 
to  all  ulterior  defence ; in  other  instances, 
not.  In  the  former  case,  it  may  be  termed 
definitive  or  peremptory  ; in  the  other  case, 
dilatory  or  temporary,  or  rather  non-peremp- 
tory. 

Another  distinction  : The  cause  of  nullifi- 
cation, J — the  pretended  irregularity  in  the 
operation,  or  the  pretended  vice  or  defect  in 
the  instrument, — may  be  made  to  operate 
backwards  only,  or  forwards  only,  or  both 
ways. 

The  principle  of  nullification  is  what  Lord 
Bacon  w'ould  have  called  a polychrest : a 
constellation  of  injustices. 

1.  If  the  article  of  substantive  law  which 
it  serves  to  frustrate  be  in  the  form  of 
statute  law,  it  not  only  contributes  to  the 
uncertainty  of  the  law,  but  contributes  to 


* Synonyms,  — thorough;  entire;  pure  and 
simple;  operating  (in  the  language  of  school 
logic)  simpliciter. 

•f*  Synonyms, — limited  ; operating  secundum 
quid,  in  the  language  of  school  logic;  qtioad  hoc 
In  the  language  of  jurisprudence. 

$ Synomyms,— quirk,  quibble. 


undermine  the  authority  of  the  legislator, 
substituting  that  of  the  judge  in  place  of  it. 
In  the  individual  case  in  question,  it  repeals 
the  law  of  the  legislator  pro  tanto ; and  it 
serves  as  an  example  and  an  encouragement 
to  judges  to  repeat  such  acts  of  repeal  in 
other  instances. 

2.  Although  the  article  of  substantive  law 
thus  frustrated  exist  in  no  other  form  than 
that  of  a rule  of  jurisprudential  law,  — in 
other  words,  if  it  be  no  more  than  a sham 
law,  made  or  imagined  by  a judge,  without 
any  determinate  set  of  words  to  put  it  into, 
instead  of  an  article  of  oral  law,  made  by 
the  legislator  in  a determinate  set  of  words, 
— in  this  case,  though  no  such  advantage  is 
made  as  in  the  former  case  in  the  way  of 
usurpation,  yet  in  the  way  of  uncertainty  the 
advantage  is  the  same.  The  substantive 
law,  which  was  of  itself  uncertain,  as  being 
in  the  form  of  jurisprudential  law,  is  ren- 
dered still  more  so,  by  the  shock  thus  given 
to  the  system  of  adjective  law,  on  which  its 
execution  depends. 

3.  It  possesses,  and  in  a pre-eminent  degree, 
the  virtue  of  an  ex-post-facto  law.  Whatever 
general  rule  of  law  is  established  in  the  way 
of  jurisprudence,  that  is,  by  judges,  acting  as 
such,  is  in  effect  an  ex-post-facto  law.  The 
mischief  of  an  ex-post-facto  law  consists  in 
its  being  unexpected:  whence,  the  suffering 
produced  by  it  is  at  once  inevitable  and  un- 
necessary: unnecessary,  since  an  article  of 
statute  law  to  the  same  effect  would  have  pro- 
duced all  the  good,  without  any  of  the  suffer- 
ing. But  what  can  be  so  unexpected  as  that 
a malefactor  should  be  acquitted,  because  a 
clerk  has  written  a wrong  word? 

4.  It  punishes  one  man,  for  the  fault,  or 
the  supposed  fault,  of  another.  It  punishes 
the  party  injured,  it  deprives  him  of  redress, 
because  an  attorney’s  clerk,  or  a clerk  under 
the  orders  of  the  judge  himself,  has  written 
a word,  which  is  supposed  to  be  wrong.  Un- 
der the  natural  system,  an  error  being  dis- 
covered, if  it  were  deemed  worth  correcting, 
it  would  be  corrected,  and  the  suit  would  go 
on  as  if  there  had  been  no  error:  but  under 
the  technical  system,  such  correction  would 
not  serve  the  ends  of  judicature. 

The  more  foreign  the  ground  is  to  the 
merits,  the  more  the  decision  contributes  to 
the  giving  to  the  law  the  desired  appearance 
of  a lottery,  in  which  a favourable  decision 
is  a prize,  and  the  tickets,  the  prices  paid  by 
plaintiffs  and  defendants  for  their  respective 
chances. 

5.  In  all  cases  of  a criminal  nature,  it  serves 
for  lodging  the  power  of  pardon  in  hands  un- 
known to  the  legislator.  The  lower  and  more 
numerous  the  hands,  so  much  the  better;  so 
long  as  the  power  of  allowing  or  disallowing 
the  pardon  is  reserved  in  the  hands  of  the 
judge.  The  persons  in  which  this  power  is 


Ch.  XIVO  TECHNICAL  SYSTEM  — NULLIFICATION. 


vested,  are  all  the  persons  to  whose  mistake, 
or  supposed  mistake,  this  consequence  is  an- 
nexed: every  attorney  or  attorney’s  clerk, 
every  official  derk  or  official  clerk’s  clerk.  If 
the  consequence  is  settled,  and  the  clerk  un- 
punishable, the  clerk  is,  in  respect  of  this  pre- 
rogative, more  of  a king  than  the  king  himself; 
for  the  king  cannot  pardon  without  the  con- 
currence of  at  least  two  other  persons,*  and 
the  clerk  needs  no  concurrence,  but  what,  by 
the  supposition,  he  is  sure  of. 

A dedsion  which  is  not  grounded  on  any 
alleged  cause  of  nullification,  is  said  to  be 
grounded  on  the  merits ^ converse,  a deci- 
sion which  is  grounded  on  an  alleged  cause  of 
n unification,  J is  not  grounded  on  the  merits. 

Under  the  technical  system  (but  more 
especially  under  the  English  edition  of  it,)  a 
judge  says,  with  equal  facility  and  indiffer- 
ence, my  decision  was  grounded  on  the  merits, 
or,  my  decision  was  not  grounded  on  the  me- 
rits. In  some  future  age,  such  openness  will 
appear  hardly  credible.  In  each  case,  a shorter 
phrase  might  serve:  — My  decision  was  ac- 
cording to  justice;  or,  my  decision  was  con- 
trary to  justice. 

A decision  not  grounded  on  the  merits, 
bears  upon  some  ground  foreign  to  the  me- 
rits— upon  some  alleged  cause  of  nullification, 
some  quirk,  some  quibble. 

When  the  decision  is  in  favour  of  the  quirk, 
it  is  then  simply  and  decidedly  a decision 
against  the  merits.  Yet,  when  it  is  against 
the  quirk,  it  is  only  sub  modo  that  it  can  be 
said  to  be  in  favour  of  the  merits. 

The  back  of  the  judge  is  turned  upon  the 
merits,  not  only  when  he  decides  in  favour 
of  the  quibble,  but  at  an  earlier  period  ; viz. 
when  he  takes  upon  him  to  listen  to  an  argu- 
ment on  the  subject  of  the  quibble.  Then 
is  it  that  one  offence  against  justice  is  com- 
mitted ; and,  if  the  decision  is  in  favour  of 
the  quibble,  that  makes  a second  offence 
against  justice. 

Whether  the  decision  be  for  or  against  the 
quibble, — point  blank  against,  or  to  a certain 
degree  in  favour  of,  the  merits, — mischief  to 
the  community  (it  will  he  seen)  is  produced, 
advantage  to  the  man  of  law.  When  it  is 
for  the  quibble,  a portion  of  mischief  (it  will 
be  seen)  is  produced,  over  and  above  what 
is  produced  in  the  other  case. 

But  it  would  be  an  error  were  it  supposed, 

■ The  keeper  of  the  privy  seal,  and  the  keeper 
of  the  great  seal.  [Tne  sovereign  can  now,  by 
fi  Geo.  IV._  c.  25,  grant  a pardon  under  the  sign- 
manual,  with  the  concurrence  of  only  one  of  the 

rrincipal  secretaries  of  sute.  Vide  suvra,  Vol. 

I.  p.  bl9.—Ed.]  ^ 

+ Gallice,  portant  sur  le  fond. 

+ Gallice,  portant  sur  la  forme.  In  the  French 
expression  there  is  less  perspicui^,  but,  on  that 
very  account,  more  decency.  The  outrage  to 
justice,  though  the  same  in  spirit,  is  not  openly 
avowra. 
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that,  by  a decision  pronounced  against  the 
quibble,  any  sacrifice  is  made  of  the  ends  of 
judicature,  of  the  interests  of  the  partner- 
ship. That  the  service  habitually  rendered 
to  that  interest  .may  be  at  its  maximum,  it 
is  necessary  (it  will  be  seen)  that  the  in- 
stances in  which  the  decision  is  against  the 
quibble,  and,  so  far,  for  the  merits,  should 
be  frequent.  Equality  is  as  good  a propor- 
tion as  any  other.  It  is  where  the  numbers 
of  decisions  for  and  against  the  quibble  are 
seen  to  be  equal,  that  the  uncertainty  is  at 
its  maximum  ; and  uncertainty  is  the  mother 
of  argument,  that  is,  of  business. 

Suppose  the  question  were,  whether  the 
length  of  your  nose  should  operate  as  a 
reason  for  depriving  you  of  a sum  of  money 
proved  to  he  due  to  you  : and  suppose  the 
decision  in  the  affirmative.  Would  the  in- 
justice commence  with  the  decision  ? No, 
surely  : it  would  commence  with  the  argu- 
ment ; or,  to  speak  strictly,  with  the  token 
(whatever  it  were)  by  which  it  had  been 
manifested  that  arguments  pro  and  con  on 
that  question  would  be  lieard. 

The  exemplification  may  appear  ludicrous ; 
but  the  purpose  of  it  is  a grave  purpose. 
Among  the  quibbles,  on  tlie  ground  of  which 
decisions  have  been  given  against  the  merits, 
enough  might  be  found  in  which  the  distance 
from  the  merits  was  not  less,  and  in  which 
the  mischief  done  by  the  contempt  put  upon 
the  merits  was  even  more  considerable.  If, 
in  that  case,  the  outrage  to  justice  present 
itself,  at  first  view,  as  more  flagrant  than  in 
these,  it  is  only  because  in  that  case  the  colour 
of  the  ground  is  new  (for  which  purpose  it 
was  chosen ;)  in  those  others,  old.  and  the  eye 
familiarized  with  it. 

Fancy  not,  that  if  a premium  had  been 
offered  to  him  who  should  invent  tlie  most 
absurd  ground  of  nullification,  the  most  fla- 
grant injustice  that  could  be  committed  on 
this  ground,  anything  more  absurd  or  more 
flagrantly  unjust  could  have  been  invented 
than  those  quirks  (sometimes  successful,  some- 
times unsuccessful)  which  are  to  be  found  in 
such  abundance  in  the  books.]} 

II  In  1826,  a man  named  Sheen  was  tried  at 
the  Old  Bailey,  for  tlie  murder  of  his  illegiti- 
mate child.  It  was  clearly  proved,  that  he  cut 
the  child’s  head  off:  but  as  the  names  by  which 
the  child  was  known  were  not  accurately  set 
out  in  any  of  the  counts  of  the  indictment,  the 
murderer  was  acquitted — A very  remarkable 
case  occurred  in  Scotland  in  1806.  John  Han- 
nay  was  tried  for  the  murder  of  Marion  Kobert- 
son,  daughter  of  John  Robertson,  late  xvr'ujht  in 
Westcroft,  &c.  It  turned  out  in  evidence,  that 
John  Robertson  was  not  a wriyht,  but  a tailor. 
On  the  objection  being  taken,  the  jury,  at  the 
request  of  the  Crown,  found  the  prisoner  “ not 
guilty  of  the  murder  specified  in  the  indictment.” 
The  object  of  this  special  verdict  was,  to  Ibrm  a 
ground  for  trying  the  question,  whether  the  pri- 
soner could  be  brought  to  trial  on  a corrected  iii- 
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True  it  is,  that,  in  the  station  of  a judge, 
injustice  can  never  be  done,  without  a some- 
thing in  the  character  of  a ground  or  reason; 
equally  true  it  is,  that,  in  that  station,  no- 
thing can  be  imagined  more  irrational  than 
what,  in  the  character  of  a ground  or  reason, 
has  been  made,  and  may  continue  to  be  made, 
to  serve. 

Fancy  not,  that,  if  it  had  happened  to  the 
nanal  reason  to  form  the  ground  of  a decision, 
reported  in  good  law- French,  the  decision, 
with  its  ground,  would  have  been  defended 
with  less  pertinacity,  or  spoken  of  with  less 
reverence,  than  any  of  those  others  which 
form  so  large  a portion  of  the  chaos  called, 
in  lawyer’s  language,  common  law. 

As  to  the  uses  of  this  device ; the  cata- 
logue of  them  has  already  been  in  great  part 
seen,  in  the  catalogue  of  the  mischiefs. 

Use  1.  Making  business;  viz.  pro  hdc  vice. 
This  use  (as  already  observed)  is  the  more 
peculiar  fruit  of  the  process  of  temporary  nul- 
lification, in  contradistinction  to  peremptory: 
but  even  where  it  is  peremptory,  the  argu- 
ment in  that  same  cause  is  the  fruit  of  the 
principle ; and  this  whether  the  irrelevant 
objection  be  allowed  or  disallowed;  since,  on 
that  ground  at  any  rate,  had  it  not  been  for 
the  principle,  there  would  have  been  no  ar- 
gument. 

Use  2.  Nursing  uncertainty — the  perennial 
^ source  of  made  business,  flowing  from  the 
land  of  quirks  and  quibbles,  — in  all  future 
cases.  But  as  to  this  use,  see  further,  under 
the  head  of  the  Principle  of  .largonization. 

Use  3.  Establishing  and  supporting  arbi- 
trary power.  See  further.  Chap.  XXIIl. 
Double-fountain  principle. 

Use  4.  Blinding  the  legislator : rendering 
the  law  unintelligible  to  him:  putting  it  out 
of  his  power  to  see  what  is  going  forward,  to 
form  to  himself  any  clear  conception,  either 
of  what  ought  to  be  done,  or  of  what  is  done. 
See  again  the  jargonization  principle. 

Use  5.  Awe-striking,  as  well  as  blinding, 
the  people:  causing  them  to  regard  complaint 
as  groundless,  and  hopeless,  atid  injurious, 
and  culpable:  deterring  them  thus  from  com- 
plaint, howsoever  intense  their  sufferings 

See  again  the  jargonization  principle. 

Use  6.  Repelling  the  eye  of  the  legislator 
by  disgust.  See  once  more  the  jargonization 
principle. 

Use  7.  Securing  a fund  of  popularity. 

This  use  is  confined  to  the  criminal  branch 
of  the  law : the  effect  produced  by  the  prin- 


dictment ; it  was  found  that  he  could  not.  See 
2 Hume’s  Criminal  Law,  11)7 A case  is  re- 

ported by  Leach  (545),  in  which  a married 
couple  escaped  conviction  for  stealing  from  a 
lodging-house,  because  it  was  stated  in  the  in- 
dictment, as  hired  by  the  husband,  whereas, 
the  negotiation,  though  commenced  by  him,  was 
concluded  by  the  wife. — Ed, 
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ciple,  when  thus  applied,  being  the  acquittal 
of  malefactors. 

Such  has  been  the  success  of  hypocrisy 
in  this  line,  that  the  deluded  people  have 
learnt  to  regard  with  sentiments  of  love  and 
reverence  and  gratitude,  instead  of  indigna- 
tion, the  treachery  of  those  ministers  of  jus- 
tice, who,  by  the  help  of  this  capital  engine 
of  iniquity,  have  persevered  in  the  habit  of 
giving  aid  and  impunity  to  all  sorts  of  male- 
factors. 

If  an  advantage,  so  much  greater  than  at 
the  outset  could  naturally  have  been  expected, 
contributed  little  or  nothing  to  the  creation 
of  the  technical  system,  it  contributes  at  any 
rate  in  no  small  degree  to  the  preservation 
of  it. 

Under  this  delusion, — the  more  ill-ground- 
ed, and  (whether  ill  or  well-grounded)  the 
more  excessive  the  lots  of  punishment  are, 
which  stand  attached  to  acts  prohibited  under 
the  name  of  crimes, — the  more  eager  are  the 
people  to  see  this  surreptitious  and  anti-con- 
stitutional power  of  pardon,  thus  employed, 
in  eating  out  the  very  heart  of  the  substan- 
tive branch  of  the  law. 

Hence,  a sort  of  auxiliary  device  and  re- 
source of  the  technical  system  consists  in  add- 
ing in  all  practicable  ways  to  the  atrocity  of 
the  penal  system : pouring  out  punishment, 
as  from  a cornucopiae  or  a Pandora’s  box, 
without  regard  to  proportion  or  demand.  This 
may  be  done  in  either  of  two  ways : either 
by  applying  to  the  legislator  and  getting  fresh 
statutes,  or  without  any  such  trouble,  by  ju- 
risprudential construction,  screwing  up  mis- 
demeanours into  felonies  : till  at  last  there 
comes  to  be  but  one  sort  of  offence,  and  that 
a capital  one.  It  is  thus  that,  under  the  aus- 
pices of  hypocrisy,  ambition  and  cruelty  play 
into  one  another’s  hands.  By  double  iniquity, 
a man  renders  himself  double  service.  By 
breaking  the  law,  he  receives  the  blessings 
of  the  people  for  his  humanity,  when,  by 
making  it,  he  has  received  their  veneration 
fpr  his  love  of  justice. 

Advice  to  judges.  When  a case  of  com- 
passion presents  itself  (and  the  more  atro- 
cious, the  penal  system,  the  more  frequently 
will  cases  of  that  stamp  present  themselves,) 
instead  of  recommending  to  mercy,  get  the 
defendant  off  by  a quirk.  The  defendant, 
for  example,  has  stolen  thirty-nine  guineas : 
recommend  it  to  the  jury  to  value  them  at  as 
many  shillings.  Observe,  now,  how  many 
points  you  will  com  pas#  by  this  one  stroke. 
You  reap  the  seven  advantages  already  men- 
tioned ; and,  besides  all  that,  you  cherish  in 
the  bosom  of  the  people  the  habit  of  regard- 
ing with  affection  and  respect  the  vice  which 
is  one  of  the  main  engines  of  your  syst^, 
and  cherish  at  the  same  time  the  habit  of 
blind  obsequiousness  in  the  bosom  of  your 
rivals,  the  juries. 
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If, you  being  on  the  ministerial  side,  as 

it  is  most  natural  for  you  to  be,  — the  author 
of  a real  or  supposed  crime,  particularly  ob- 
noxious to  administration,  comes  under  pro- 
secution, and  an  attempt  is  made  to  save  him 
by  a quirk ; you  have  a choice  to  make.  On 
the  one  hand,  you  see  the  service  you  may  do 
to  your  party  by  a due  execution  of  the  laws ; 
on  the  other  hand,  the  service  you  may  render 
to  your  partnership  by  the  violation  of  them. 
Your  choice  will  depend  upon  existing  cir- 
-cumstances : but  it  is  a pleasant  sort  of  a di- 
lemma, not  to  be  able  to  stir  a step  without 
reaping  an  advantage. 

The  popularity  gained  by  this  principle  in 
criminal  cases,  will  serve  you  for  the  support 
and  defence  of  it  in  that  other  class  of  cases 
(non-criminal  cases)  in  which  the  favour  of 
the  public  does  not  extend  to  it.  In  these  fat 
cases,  the  advantage  reaped  from  the  prin- 
ciple is  much  more  substantial  than  in  those 
other  meagre  ones.  In  criminal  cases,  at  least 
in  nineteen  instances  out  of  twenty,  the  de- 
fendant is  mere  skin  and  bone ; the  plaintiff, 
called  prosecutor,  little  better.  The  effect 
of  the  flaw  too  is  commonly  peremptory,  or 
it  would  not  be  worth  noticing,  or  worth 
making.  In  non-criminal,  called  civil  cases, 
costs  come  frequently  out  of  the  estate  ; and 
(be  that  as  it  may)  the  parties  may  be  of  any 
degree  of  opulence.  Here,  then,  you  make 
the  effect  of  the  flaw  but  temporary  ; and 
the  quantity  of  business  which  the  cause  af- 
fords is  thereby  doubled. 

The  grosser  and  more  abundant  the  pre- 
tences for  nullification,  the  more  easily  may 
business  be  made,  without  the  expense  of 
treachery  on  the  part  of  the  professional  as- 
sistants of  the  party  who  suffers  by  the  flaw : 
and  in  this  case,  compared  with  the  other, 
the  encouragement  to  such  treachery  is  much 
more  inviting  and  more  pure.  Many  a man 
who  would  not  charge  his  conscience  with 
the  destruction  of  the  innocent,  or  even,  in 
a matter  purely  civil,  vi'ith  the  final  sacrifice 
of  aclient’s  righteous  cause,  will  be  restrained 
by  no  such  scruple  from  the  lending  a hand 
to  the  manufacture  of  a little  extra  business, 
by  a slip  too  natural  to  attract  notice. 

In  England,  as  elsewhere,  the  body  of  the 
laws  may  be  divided  into  two  parts : the  be- 
neficial, and  the  pernicious.  Nowhere  will 
the  existence  of  the  distinction  be  disputed  ; 
no,  not  even  among  lawyers  : since  what  little 
there  is  in  it  that  tends  to  the  reduction  of 
delay,  vexation,  and  expense,  may,  even  in 
the  estimate,  of  an  official  panefyrist,  make 
sure  of  a station  on  the  left-hand  side.  No 
man  that  will  not  admit  the  reality  of  the 
division  : no  two  men  who  would  draw  the 
line  exactly  in  the  same  place. 

In  England,  however,  the  distinction  is 
more  marked  than  perhaps  in  any  other 
country:  the  cause  may  be  found  in  the 
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mixed  nature  of  the  constitution,  and  the 
stages  through  which  it  has  passed  in  its  as- 
cent to  its  present  elevation.  Be  the  consti- 
tutional law  of  the  country  what  it  may,  the 
tenor  and  fabric  of  the  law  must  ever  be  fa- 
vourable to  the  interests  and  wishes  of  the 
individuals  who,  for  the  time  being,  are  i?i 
possession  of  power  ; favourable  to  them, 
proportionally  adverse  and  unfavourable  to 
all  whose  interests  run  not  in  the  same  chan- 
nel with  theirs.  Hence,  taking  the  whole 
fabric  together,  there  will  exist  continually, 
on  the  two  opposite  sides,  so  many  perfietual 
and  perpetually  opposite  contentions  and  en- 
deavours, — on  the  side  of  those  in  power,  to 
strengthen  the  system,  — on  the  side  of  those 
out  of  power,  to  weaken  it.  The  system  ima- 
gined by  the  Manichaeans  for  the  government 
of  the  physical  and  moral  world,  is  thus  ex- 
emplified, in  fact,  in  the  ordering  of  the  coi\- 
cerns  of  the  political  world. 

Excellent  as  the  constitution  is  in  its  mate- 
rials and  capabilities  ; supported  as  no  doubt 
it  has  every  now  and  then  been  by  truly  he- 
roic exertions  of  public  virtue, — neither  wis- 
dom, nor  virtue,  nor  the  union  of  both,  will 
go  any  considerable  length  in  accounting  for 
the  details  of  it.  The  features  in  it  on  which 
we  pride  ourselves  with  so  much  reason,  and 
on  which  we  may  felicitate  ourselves  with 
so  much  more  reason,  are  to  be  considered 
rather  as  diagonals  resulting  from  the  con- 
flicting forces  of  personal  interest,  than  as 
perpendiculars  erected  by  virtue  on  the  basis 
of  wisdom. 

The  struggles  between  parties  have  fre- 
quently been  struggles  for  existence.  When 
existence  is  at  stake,  all  other  objects  are 
eclipsed  by  it;  everything  bends  to  the  pre- 
sent emergency. 

When  the  adjective  branch  of  the  system 
is  weakened  in  any  part,  the  weakness  ex- 
tends to  the  substantive  branch  in  tolo : when 
the  foundation  of  a house  decays,  the  danger 
extends  to  everything  that  is  above.  But, 
when  immediate  destruction  is  in  prospect, 
no  price  can  be  too  great  that  holds  out  a 
hope  of  present  safety.  When  law  is  against 
men,  men  will  be  against  law.  If,  by  a flaw 
introduced  into  the  texture  of  the  system  of 
procedure,  a precious  life  which  otherwise 
might  have  fallen  may  be  saved,  any  future 
mischief  that  may  by  contingency  creep  in  at 
the  flaw  makes  no  impression  on  the  mind. 
The  beam  I introduce  to  support  a falling 
house,  may  be  pregnant  with  the  dry  rot;  but 
if  the  house  would  fall  without  an  immediate 
prop,  and  there  is  no  other  within  reach,  the 
beam  goes  up  of  course,  all  thought  of  the  dry 
rot  is  put  aside. 

The  sacrifice  of  future  contingent  good  to 
greater  present  good,  is  reconcileable  to  the 
dictates  of  the  purest  wisdom.  What  the  dry 
rot  is  to  a house,  the  principle  of  nullifica- 
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tion — the  principle  according  to  which  deci- 
sions are  pronounced  on  grounds  foreign  to 
the  merits  — is  to  the  system  of  adjective 
law,  and  the  system  of  substantive  law  which 
rests  upon  it. 

It  is  applicable  to  the  purpose  of  saving 
from  the  power  of  the  law  any  sort  of  person, 
be  he  who  he  may,  so  he  be  for  the  moment 
exposed  to  its  penalties:  the  corriipt  place- 
man who  abuses  the  powers  of  government, 
or  the  patriot  who  opposes  bis  resistance  to 
the  abuse. 

VVIu'ii,  in  a penal  case,  on  aground  foreign 
to  the  merits,  the  decision  is  against  the 
merits,  it  destroys  pro  tanto,  in  the  individual 
case  in  question,  the  power  of  the  substantive 
law.  It  destroys  the  power  of  a bad  — it  de- 
stroys the  power  of  a good,  law.  Considering 
it  in  the  light  of  a perpetually  applicable  and 
all-extensive  principle,  is  it  not,  however, 
capable  of  meiiting,  upon  the  whole,  the  ap- 
pellation of  a beneficial  one  ? In  idea,  yes : but 
upon  what  supposition?  Upon  this;  that,  in 
the  substance  of  the  penal  system  taken  to- 
gether, there  is  more  evil  than  good:  in  other 
words,  that  it  would  be  more  for  the  advan- 
tage of  the  country  to  have  no  penal  laws  at 
all,  than  such  as  are  actually  in  force.  Upon 
any  other?  Upon  this  other:  that,  the  good 
and  the  evil  being  in  equal  proportions,  the 
application  of  the  nullifying  principle  is  more 
likely  to  fall  upon  the  evil  than  the  good. 
On  either  of  the  above  suppositions,  but  on 
no  other,  is  the  nullifying  principle,  this  fa- 
vourite and  ever  busy  principle,  anything 
better  than  an  execrable  nuisance.  But  for 
either  of  these  suppositions  is  there  any  the 
smallest  ground? 

The  true  remedy  is,  what?  So  obvious,  the 
pen  is  almost  ashamed  to  write  it.  To  rid 
the  substantive  system  of  the  peccant  matter; 
not  to  introduce  into  the  adjective  system  a 
principle  of  debility,  by  which  the  efficacy  of 
the  good  and  bad  is  reduced  together,  and 
alike. 

When  Wilkes,  the  victim  of  the  court,  and 
the  idol  of  the  populace,  was  prosecuted  for 
the  two  writings,  one  of  which  had  been  the 
cause  of  the  resentment  and  the  other  fur- 
nished the  means  of  gratifying  it, — in  the  in- 
stance of  this  delinquent,  as  of  every  other, 
the  licensed  accessaries  after  the  fact,  con- 
sulting the  oracle  of  chicane,  betook  them- 
selves to  the  principle  of  nullification  for  the 
means  of  safety.  Their  researches  presented 
to  them,  in  one  of  the  legal  instruments,  one 
of  those  imaginary  flaws,  on  which  iniquity 
under  the  mask  of  humanity  has  bestowed  the 
power  of  rescuing  delinquency  from  the  pres- 
sure of  the  law.  But  the  demon  to  whom, 
even  in  mischief,  all  certainty  is  odious,  had 
provided  an  instrument  by  which,  if  applied 
in  time,  flaws  of  that  kind  may  be  closed: 
not  amended,  the  flaw  would  have  been  a fatal 


[Book  VIII. 

one:  but,  to  flaws  of  this  'description,  power 
had  been  in  the  habit  of  applying  a remedy. 
Addressed  in  proper  form,  the  judge  (Lord 
Mansfield)  substituted  the  valid  slang  to 
the  invalid  slang.*  Immediately  Westminister 
Hall  was  in  an  uproar : what  could  not  be 
done  by  reason,  was  to  be  done  by  noise  and 
calumny.  The  forgerer  who  inserts  a word 
in  a deed,  alters  it : the  judge  who  amends  a 
record,  alters  it : the  cry  was.  He  has  altered 
the  record!  and  what  you  were  to  understand 
was,  that  he  had  committed  an  act  of  forgery 
on  it. 

To  the  enabling  the  partnership  to  turn  to 
the  best  account  the  principle  of  nullification, 
the  form  of  jurisprudential  law  was  indispen- 
sably necessary.  Without  the  aid  of  that  de- 
ceptitious  form,  something  might  indeed  have 
been  done  by  so  convenient  a principle,  but  no- 
thing in  comparison  with  what  has  been  done. 

As  in  the  substantive  branch,  so  in  this 
adjective  branch,  the  law,  if  it  had  not  been 
in  the  form  of  jurisprudential,  would  have 
been  in  the  form  of  statute  law.  In  that  case, 
whatsoever  it  had  required  to  be  done,  in  the 
course  of  the  cause,  by  either  party  (suppose 
the  plaintiff) — whatever  operation  it  had  re- 
quired to  be  performed  — of  whatever  tenor, 
purport,  or  effect,  it  had  required  an  instru- 
ment, on  this  or  that  occasion,  to  be  deliver- 
ed,— it  would  have  given  a description  of  that 
operation,  of  that  instrument;  and,  if  on  pain 
of  nullity,  intending  that  stTch  should  be  the 
consequence  of  failure,  it  would  have  given 
warning  to  that  effect. 

Of  the  legislator  (except  in  so  far  as  it 
might  happen  to  him  to  be  corrupted  or  de- 
ceived by  the  man  of  law,)  the  object  would 
of  course  be  to  render  such  failures  as  rare  as 


* The  Author  has  here  misconceived  what  was 
reallydone  byLord  Mansfield.  The  form  of  pro- 
ceeding against  Wilkes  was  by  information,  for 
publishing  two  libels.  Just  before  the  trial  (which 
took  place  on  the  21st  February  17(54,)  the  re- 
cords being  made  up  and  sealed,  the  counsel 
for  the  crown  thought  it  expedient  to  amend 
them,  by  striking  out  the  word  “ purport,”  and 
substituting  the  word  “ tenor.”  As  it  was  in 
vacation  time,  application  was  made  to  Lord 
Mansfield,  at  his  house,  and  he  at  once  granted 
a summons  to  show  cause  why  the  amendment 
should  not  be  made.  The  defendant’s  attorney 
attended  his  lordship,  and  though  he  had  no  ob- 
jection to  urge  against  the  amendment,  he  could 
not  consent  to  it.  The  amendment  was  made 
accordingly,  and  no  notice  taken  of  it  by  any  of 
the  counsel  at  the  trial.  Not  until  the  20th  April 
1768,  when  Wilkes  voluntarilv  appeared  in 
court,  was  any  objection  made  to  this  amendment, 
which  was  then  characterized  as  being  unconsti- 
tutional and  illegal.  The  point  was  subsequently 
argued,  when  it  appeared,  from  numerous  prece- 
dents, to  be  a usual  course  of  proceeding.  No 
doubt  of  the  legality  of  Lord  Mansfield’s  act 
seems  ever  to  have  been  entertained  in  West- 
minster Hall,  but  a great  clamour  was  raised 
against  him  out  of  doors.  4 Burr.  2627. — Ed. 
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possible : to  that  end,  he  would  as  surely  have 
pursued  the  course  just  mentioned : whatever 
on  each  occasion  his  pleasure  were,  he  would 
have  declared  it.  If  it  be  your  wish  that  your 
servant  should  go  on  an  errand  to  a particular 
place,  you  tell  him  so,  mentioning  the  place: 
you  do  not  (unless  you  are  perfectly  assured 
of  his  knowing  already)  leave  it  to  him  to 
guess  that  you  want  him  to  go  on  an  errand, 
and  to  what  place. 

Of  the  partnership  (for  the  sake  of  the 
profit  drawn  in  by  means  of  the  principle  of 
nullification,  by  the  reiteration  of  operations 
and  instruments,  together  with  the  other  less 
prominent  advantages)  the  hbject  was,  of 
course,  to  make  such  failures  as  frequent  as 
possible. 

Their  first  and  constant  care  accordingly 
was,  that  no  such  directions  should  ever  be 
given.  The  foundation,  a foundation  not  the 
less  sure  for  being  negative,  having  thus  been 
laid  for  these  failures,  — causes  of  failure, 
and  consequent  grounds  of  nullification,  were 
built  in  infinite  numbers  upon  the  foundation 
so  laid.  Day  by  day  the  party  in  the  right  was 
punished — punished  with  the  loss  of  his  due, 
because  his  lawyer  had  omitted  to  fulfil  di- 
rections, which,  lest  they  should  be  complied 
with,  had  been  omitted  to  be  declared  to  him, 
or  so  much  as  to  be  framed.  The  directions 
which  should  save  the  suitor  from  being  de- 
prived of  his  due  by  his  own  lawyer,  where 
are  they  to  be  found?  Upon  the  blade  of  the 
sword  that  Balaam  wished  for. 

This  was  not  yet  enough.  While  A was 
punished  for  the  disobedience  of  B to  the  un- 
uttered and  unutterable  directions,  care  was 
taken  to  place  them  out  of  the  danger  of  being 
guessed  at.  Absurdity  and  inconsistency, 
figures  which  cost  as  little  to  the  English  law- 
yer as  prose  did  to  Monsieur  Jourdan,  secured 
this  point  without  difficulty. 

In  punishing  one  man  for  another’s  not 
having  done  so  and  so,  it  was  not  possible  to 
avoid  altogether  the  giving  of  some  sort  of 
description  (how  inadequate  soever)  of  that, 
for  the  not  uoing  of  which,  the  punishment 
was  inflicted.  A description  of  this  sort, 
though,  on  the  occasion  of  the  cause  in  hand, 
and  in  the  character  of  a direction,  too  late 
to  be  of  use,  might  yet,  if  committed  to  me- 
mory or  writing,  supply  in  some  sort,  as  far 
as  it  went,  the  place  of  a direction,  in  some 
luture  contingent  cause.  Though  not  itself 
a law,  a general  law,  it  might,  to  him  who 
should  be  diligent  and  fortunate  enough  to 
catch  it  and  preserve  it,  answer  in  some  sort 
the  purpose  of  a law.  A professional  lawyer 
having  nothing  to  do  in  the  cause,  would  (for 
his  own  instruction,  or  on  a commercial  spe- 
culation, in  the  view  of  the  profit  to  be  made 
by  selling  the  information  to  others)  commit 
every  now  and  then  to  paper,  and  eventually 
publish,  in  a suitable  mass,  a body  of  instruc- 
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tion  of  this  sort  thus  collected.  It  is  thus 
that  the  sort  of  discourse  has  gradually  been 
accumulated,  which,  by  an  abuse  of  words 
peculiar  to  the  English  language,  has,  under 
the  common  denomination  of  law,  been  con- 
founded with  the  genuine  expression  of  the 
will  of  a legitimate  legislator.  Of  this  nature 
at  least  is  the  largest  and  least  bad  part  of 
the  materials  that  enter  into  the  composition 
of  it.  A collection  of  imaginary  laws,  which, 
had  they  been  real,  would  have  been  ex-post- 
faclo  laws. 

Had  these  spurious  laws  been  of  a rational 
complexion,  conformable  to,  and  such  as 
would  naturally  have  deen  dictated  by,  a re- 
gard to  the  ends  of  justice  — had  they  been 
such  as,  if  framed  and  communicated  in  such 
manner  as  to  afford  a possibility  of  complying 
with  them,  would  have  been  conducive  to 
those  ends — had  they  at  the  same  time  been 
regularly  committed  to  writing,  and  made 
public,  — little  by  little,  in  the  course  of  a few 
centuries,  the  mass  of  sham  and  spurious  law 
so  formed  might  (to  the  effect  of  preventing 
such  failures)  have  (though  in  a very  imper- 
fect and  incongruous  manner)  supplied,  to  the 
extent  of  it,  at  each  point  of  time,  the  place 
of  genuine  law.  Little  by  little,  the  pitfalls 
so  carefully  left  in  the  field  of  law  would  have 
been  filled  up,  as  in  the  siege  of  a fortified 
town  the  ditch  has  sometimes  been  filled  up, 
by  the  bodies  of  the  slaughtered.  The  ideal 
laws,  the  quasi  laws,  thus  formed,  being  each 
of  them  conformable  to  the  ends  of  justice, 
would  have  been  consistent  with  one  another: 
the  place  of  promulgation  might  in  some  sort 
have  been  supplied  by  analogy  : from  two 
such  already  made  laws  put  together,  a suitor 
might  have  learned  upon  occasion  to  foresee 
a future  one:  in  like  manner,  though  unhap- 
pily not  with  equal  certainty,  as  from  two 
angles  of  any  triangle  the  mathematician 
knows  how  to  deduce  the  third. 

This  possibility  was  to  be  avoided:  and  the 
avoidance  of  it  was  not  difficult.  The  more 
absurd  a decision  is,  the  more  impossible  it 
would  have  been  to  divine  it:  and  the  more 
irreconcilably  repugnant  to  each  other  two 
decisions  are,  the  more  impossible  it  is  to 
deduce  from  them  a third.  Accordingly,  the 
wit  of  man  never  has  devised,  nor,  under  the 
stimulus  of  the  highest  premium,  would  be 
ca()able  of  devising,  absurdities  and  inconsis- 
tencies grosser  than  are  to  be  found  in  what 
are  called  the  books,  in  such  disastrous  abun- 
dance. 

How  could  a cover  for  injustice  be  ever 
wanting,  when  it  had  been  made  know  n by 
every  day’s  practice  that  a .syllable  wrong 
written,  or  pretended  to  be  wrong  wTitten, 
by  a lawyer’s  clerk,  was  enough  to  make  the 
client  lose  his  due  1 

Would  you  see  a .short  proof  of  two  pro- 
positions at  once : that  the  nullification  priii- 
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ciple  is  a mere  instrument  of  iniquity;  and 
that,  by  those  who  are  in  the  constant  use  of 
it,  it  is  known  to  be  so  ? Behold  it  in  this 
one  circumstance.  In  a variety  of  instances, 
a flaw  being  suspected  — a flaw  that,  if  not 
amended  in  time,  might  (it  is  supposed)  sub- 
ject the  instrument  to  nullification,  — appli- 
cation is  made,  and  permission  granted  for 
the  amendment  of  it.  The  permission,  when 
thus  granted,  is  it  made  use  of?  Not  it  in- 
deed. Why  should  it  ? The  defect  being  an 
imaginary  one,  amendment  is  of  no  use.  The 
flaw  being  a sham,  the  amendment  may  be 
so  too:  as,  on  another  stage,  a sham  sore  leg 
is  cured  by  a sham  remedy.  Defect,  amend- 
ment, argument,  deliberation  — everything  is 
a sham,  but  the  iniquity  and  the  pillage. 

Uncured,  the  flaw  would  have  made  busi- 
ness; cured,  it  makes  business  likewise.  Cure 
or  no  cure,  what  matters  it,  so  it  produce 
equal  business? 

CHAPTER  XV. 

TE.NTH  DEVICE MENDACITY-LICENCE. 

§ 1.  Mendacity-licence,  what. 

The  licence  given  to  mendacity  being  one  of 
the  most  eflicient  articles  in  the  list  of  juris- 
prudential devices,  it  is  particularly  necessary 
to  be  clear  and  distinct  in  the  explanation  of 
it. 

Under  the  fee-gathering  system,  falsehood, 
wilful  falsehood,  was,  by  the  judge,  and  the 
rest  of  the  partnership,  found  at  a very  early 
period  to  be  on  many  occasions  a necessary, 
and  on  all  occasions  a useful,  instrument,  in 
their  hands,  to  aid  them  in  their  pursuit  of 
the  ends  of  judicature.  It  accordingly  be- 
came a capital  and  constant  object  with  them 
to  neglect  no  means  or  opportunity  of  apply- 
ing it  to  this  its  use. 

In  whatsoever  instances  falsehood,  being 
known  and  wilful,  appears  to  have  been  ha- 
bitually uttered  either  by  the  judge  himself, 
or  by  others  with  his  allowance  or  under  his 
compulsion,  to  the  advancement  of  the  ends 
of  judicature,  as  opposed  to  the  ends  of  jus- 
tice,— what  is  so  uttered  and  done,  may  be 
said  to  be  done  under  the  mendacity-licence. 

The  mendacity-licence  has  been  in  some 
instances  acted  under  — in  some  instances 
assumed ; acted  under,  where  the  falsehood 
uttered  has  been  uttered  by  one  of  the  par- 
ties : that  is  (under  the  exclusion  put  upon 
the  parties)  by  his  professional  assistants, 
acting  as  such  : assumed,  where  the  person 
by  whom  it  has  been  uttered  has  been  the 
judge  himself,  or  any  of  his  official  instru- 
ments and  subordinates. 

The  case  where  it  has  been  assumed,  is 
the  case  of  fiction  — legal  fiction  : it  will  be 
spoken  to  under  that  head. 

In  the  ease  where  the  licence  has  been 
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acted  under,  it  has  been  acted  under  either 
by  choice,  or  by  compulsion  — compulsion  im- 
posed by  the  judge.  In  the  former  case,  the 
licence  is  a simple  licence,  created  by  per- 
mission : in  the  other  case,  to  the  simple 
permission  has  been  superadded  a command : 
a virtual  one  at  least,  punishment  applied  to 
produce  the  effect  of  a command. 

In  the  present  chapter,  our  concern  is  with 
the  falsehoods  which  are  simply  permitted. 

When,  in  regard  to  a practice  of  any  kind, 
which  on  most  occasions  or  to  most  persons 
stands  prohibited,  the  intention  is,  that  on 
certain  particular  occasions  or  by  some  par- 
ticular persons  it  shall  be  practised  if  they 
please,  — there  is  no  other  mode  than  the 
taking  off,  in  those  particular  instances,  the 
punishment,  by  which,  in  the  other  instances, 
the  prohibition  is  created,  or  enforced:  un- 
less, over  and  above  such  forbearance  or  ex- 
ception, a declaration  were  issued,  expressly 
permitting  and  authorizing  the  practice  in  the 
cases  to  which  the  permission  was  meant  to 
extend  itself;  an  act  which,  in  the  case  here 
in  question,  would  be  as  indecorous,  not  to 
say  perilous,  as  it  would  be  needless. 

For  securing  truth,  veracity,  correctness, 
and  completeness,  in  testimony  (when  to  pro- 
duce these  effects  has  really  been  the  wish 
and  endeavour  of  men  in  the  character  of  le- 
gislators or  judges,)  the  expedient  employed 
has  been  punishment  in  some  shape  or  other, 
attaching  upon  each  violation  of  that  impor- 
tant duty. 

Punishment,  in  whatsoever  way,  attached 
to  the  breach  of  this  duty,  being  a known, 
and  obvious,  and  obviously  and  confessedly 
necessary,  means  of  providing  for  the  ob- 
servance of  it,  where  the  intention  has  been 
that  it  should  be  observed,  — wheresoever 
this  necessary  means  has  been  forborne  to  be 
employed,  a presumption  not  far  short  of  cer- 
tainty has  been  afforded  that  the  forbearance 
has  been  intentional,  having  for  its  object  to 
promote  the  utterance  of  the  falsehood,  by 
operating  as  a licence.  When  it  appears  that, 
for  a course  of  ages,  personal  advantage  has 
been  continually  reaped  from  this  forbearance 
by  those  by  whom  it  has  been  practised,  this 
presumption  is  converted  into  a certainty,  or 
what  is  little  short  of  it. 

By  mendacity  on  the  part  of  an  extraneous 
witness,  nothing  was  to  be  gained  by  the  man 
of  law.  On  the  other  hand,  by  the  detection 
and  supposed  prevention  of  mendacity  in  that 
quarter,  something  was  to  be  gained ; viz.  the 
reputation  of  discernment,  and  of  a laudable 
zeal  for  justice.  Accordingly,  by  virtue  of  a 
general  rule,  extraneous  witnesses  were  to 
be  subjected  to  examination  — made  to  give 
answers  to  interrogatories  — and,  by  way  ol 
a security  for  the  truth  of  such  answers,  the 
sanction  of  an  oath  was  called  in,  and  punish- 
ment annexed  to  the  breach  of  it.  By  the 
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intervention  of  an  oath  promising  veracity, 
mendacity  committed  in  breach  of  that  pro- 
mise was  thus  converted  into  perjury — tes- 
timonial perjury ; and,  to  the  offence  thus 
denominated,  a lot  of  punishment,  such  as 
was  deemed  competent,  was  annexed. 

The  case  of  the  parties  was  in  this  respect 
widely  different.  By  mendacity  in  this  quar- 
ter, a great  deal  was  to  be  gained.  Care 
accordingly  was  taken  that  the  check  applied 
to  such  practice  in  the  other  case  should  not 
extend  to  this.  By  receiving  meJidacious 
statements  as  grounds  for  inquiry,  inquiries 
in  abundance  would  thus  be  instituted  — in- 
quiries which,  had  the  mendacious  statements 
been  prevented,  or  the  falsehood  of  them  de- 
tected at  the  outset,  would  not  have  had 
existence.  Groundless  demands  on  one  hand, 
groundless  defences  on  the  another,  were  thus 
invited  and  admitted  without  stint.* 

In  the  present  case,  however,  for  rendering 
the  licence  complete  and  effectual,  the  mere 
suspension  or  abolition  of  factitious  punish- 
ment, applied  professedly  for  that  purpose, 
and  under  the  name  of  punishment,  would 
not  have  been  sufficient.  Had  the  natural 
system  of  procedure,  and  in  particular  that 
feature  of  it  which  consists  in  the  meeting  of 
the  parties  at  the  outset  in  the  presence  of 
the  judge,  been  adhered  to,  the  natural  pu- 
nishment attaching,  in  the  shape  of  present 
shame,upon  convicted  or  suspected  mendacity, 
would  in  no  inconsiderable  degree  have  ope- 
rated with  the  effect,  and  supplied  the  place, 
of  all  factitious  punishment.  The  clearing  the 
fee-gathering  or  technical  system  of  so  power- 
ful an  obstacle  to  its  success  as  that  initial 
meeting,  was  thereforea  necessary  preliminary 
to  the  establishment  of  the  mendacity-licence, 
over  and  above  its  other  uses. 

From  the  earliest  ages  of  political  society, 
wilful  falsehood,  on  the  part  of  an  individual 
speaking  in  the  character  of  a witness  for  the 
information  of  a judge,  had  met  with  powerful 
checks.  The  utterance  of  the  testimony  being 
accompanied  with  the  ceremony  of  an  oath, 
the  falsehood  took  the  name  of  perjury,  and 
was  punished  by  the  gods : having  this  mark 
set  upon  it,  it  came  to  be  regarded  with 
horror  at  least,  if  not  always  pursued  by  pu- 
nishment, among  men.  If  a statement  thus 
stained,  and  sooner  or  later  seen  to  be  stained, 
by  falsehood,  being  exhibited  by  the  phiintiff, 
were  seen  to  be  in  danger  of  experiencing  this 
treatment, — a plaintiff  who  to  his  own  know- 
ledge had  no  merits,  and  whose  prospects  of 
success  depended  on  the  weariness,  or  poverty, 


• Plaidoyers  de  Linguet,  vii.  347.  hleraoire 
pour  de  Gout.  li  faut  se  rappeler  avec  quel 
mdpris.  . . . les  tribunaux  rejetoient  ces  articu- 
lalions  vagues,  denudes  de  probabilite,  de  cir- 
constances,  et  qu'on  ne  hasarde  si  librement  que 
parce  que  les  loix  n’y  attachent  d'autie  peine 
que  le  defaut  de  succes.” 
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or  absence  of  the  defendant,  the  mendacity  of 
hired  or  dependent  witnesses,  or  the  imbeci- 
lity or  improbity  of  the  judge,  might  shrink 
from  the  attempt;  and  so,  vice  versd,  in  the 
case  oi  a dishonest  defendant.  To  encourage 
enterprise  on  the  one  side,  perseverance  on 
either,  what  was  to  be  done?  A sham  dis- 
tinction was  to  be  made.  To  exhibit  false 
testimony,  the  ceremony  of  an  oath  liaving 
been  employed  to  insure  the  verity  of  it, 
would  indeed  be  perjury.  But  what  a plain- 
tiff says,  what  a defendant  says,  is  not  testi- 
mony, but  alleyation.  Not  being  testimony, 
the  sanction  of  an  oath  will  not  with  propriety 
attach  upon  it:  the  sanction  of  an  oath  not 
attaching  upon  it,  be  it  ever  so  false,  it  is  not 
perjury.  But,  not  being  perjury,  it  is  not  any- 
thing that  has  a name.  No  longer  the  crime 

of  a man  — of  animpious  and  wicked  man, 

it  is  little  more  than  the  failing,  the  venial 
failing,  of  a child.  Refusing  to  everything  that 
comes  either  from  the  plaintiff  or  from  the 
defendant  the  name  of  testimony,  and  by  that 
means,  in  case  of  falsity,  the  name  and  tre- 
mendous consequences  of  perjury — withdraw- 
ing it,  in  a word,  by  that  means,  altogether 
out  of  the  reach  of  punishment,  we  grant  a li- 
cence, we  annex  rewards  to  mendacity,  to  what 
otherwise  would  be  perjury,  in  so  far  as  it  can 
contribute  to  tbe  continuance  or  the  number 
of  those  contentions  by  which  it  thrives. 

Divested  of  that  security  for  veracity,  were 
the  discourse  of  a plaintiff  or  a defendant  re- 
cognised as  divested  of  all  title  to  credit,  and 
(as  such)  unfit  to  be  acted  upon  in  any  way, 
and  by  anybody,  the  invention  would  not 
answer  its  purpose.  But  here  comes  in  an- 
other distinction  to  our  aid.  Credit  is  not 
due  to  allegation  for  the  purpose  of  giving 
termination  to  the  cause:  credit,  the  full- 
est and  most  unreserved  and  unquestionable 
credit,  is  due  to  it,  and  shall  be  given  to  it 
by  us,  for  the  purpose  of  giving  continuance 
and  commencement  to  a cause.  Were  we  to 
see,  and  to  be  known  to  see,  that  what  the 
plaintiff,  at  the  very  outset  of  his  demand, 
says  in  support  of  it,  is  void  of  truth,  there 
could  be  no  [>retence  for  calling  upon  the  de- 
fendant to  make  answer  to  it.  At  so  prema- 
ture a period,  therefore,  let  it  be  our  care  to 
know  nothing  about  the  matter;  to  rest  in 
convenient  and  impartial  equipoise;  to  take 
it  for  true  and  not  true:  for  not  true,  to  the 
purpose  of  giving,  in  favour  of  the  plaintiff, 
a termination  to  the  cause;  for  true,  to  the 
purpose  of  calling  upon  tbe  defendant  for  an 
answer  to  it:  which  in  tbe  same  manner  shall 
be  both  true  and  not  true;  and  so,  by  the 
blessing  of  Providence,  giving  continuance  to 
the  cause. 

Comparing  allegation  with  testimony,  it  is 
curious  enough  to  observe  the  difference  be- 
tween appearance  and  reality — between  wliat 
is  said  to  take  place,  and  what  actually  does 
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place.  According  to  the  language,  and 
perhaps  the  conception  of  the  man  of  law, 
nothing  is  done  by  the  law  without  proof; 
inerc  allegation  without  proof  goes  for  no- 
thing. In  reality,  allegation  without  proof 
has  more  effect,  is  much  surer  of  its  effect, 
than  proof  itself — than  proof  of  the  nature 
of  testimony,  than  proof  by  deposition,  for 
example.  Of  what  is  ranked  under  the  names 
of  proof,  deposition,  testimony,  the  effect 
depends  altogether  upon  its  being  believed : 
disbelieved,  it  has  not  any,  upon  the  conduct 
of  the  judge,  or  the  fate  of  the  adversary.  Of 
what  is  delivered  in  character  of  allegation, 
mere  allegation,  the  effect  is  exactly  the  same 
whether  it  be  believed  or  no. 

Where  the  suitor  and  his  professional  as- 
sistants behold  in  the  employment  of  such  li- 
cence a means  (especially  if  the  only  means) 
of  pursuing  their  respective  ends, — if,  in  their 
respective  bosoms,  the  force  of  the  impro- 
bity-restraining interests  be  not  sufficient  to 
restrain  them  from  the  pursuit  of  the  ends  in 
question  by  such  means,  their  availing  them- 
selves of  the  licence  is  a result  that  follows 
of  course. 

Where  (on  whatever  prospect  of  advantage) 
a man  proposes  to  himself  to  prefer  against 
another  a demand,  of  the  groundlessness  of 
which  in  point  of  fact  he  himself  is  conscious ; 
if,  at  the  same  time,  according  to  the  formu- 
laries in  use  on  that  occasion,  it  is  necessary 
that  on  that  occasion  he  should  utter  any 
assertions  (general  or  special)  which,  the  de- 
mand being  groundless,  fail  in  some  respect 
or  other  of  quadrating  with  the  truth ; in  such 
case,  falsehood  in  some  shape  or  other  is  ne- 
cessary, both  to  him  and  to  his  lawyer,  in  the 
pursuit  of  their  respective  ends : for,  without 
the  falsehood,  the  suit,  by  the  supposition, 
could  not  be  carried  on : the  client  would 
therefore  stand  debarred  from  the  advantage, 
whatever  it  be,  which  he  looks  for  from  the 
suit;  and  the  man  of  law,  from  the  profit  at- 
tached to  the  sale  of  his  assistance. 

On  this  occasion  it  is  not  necessary  to  be 
particular  in  the  delineation  of  the  various 
shapes  in  which  advantage  from  demands 
known  to  be  altogether  groundless  may  pre- 
sent itself,  and  be  reaped.  If  the  object  de- 
manded possess  of  itself  a value,  possession 
of  that  object  will  constitute  the  advantage: 
if  the  object  demanded  be  even  altogether 
destitute  of  value,  still,  under  the  technical 
system,  it  follows  not  by  any  means  that  the 
suit  should  not  be  provided  with  any  sub- 
stantial and  intelligible  advantage.  Is  the 
defendant  in  a state  of  comparative  indigence  ? 
he  may  be  ruined.  Is  he  opulent?  be  he  as 
opulent  as  Croesus,  he  may  at  any  rate  be 
tormented. 

So,  if  the  professed  object  be  the  real  ob- 
ject of  the  suit,  and  the  value  of  it  consider- 
able to  any  amount,  means  are  not  wanting 


by  which,  without  the  shadow  of  a titl^,  it 
may  be  possessed.  If  the  defendant  be  at 
once  rich  and  resolute,  it  may  happen  that 
nothing  less  than  perjury  may  present  an  ade- 
quate prospect  beforehand  : but,  if  his  con- 
dition be  that  of  relative  indigence  (that  is, 
if  it  surpass  not  the  condition  of  nine- tenths 
of  the  people,)  perjury  may  be  a mere  waste 
of  wickedness  and  danger  : the  mere  expenses 
of  defence,  natural  and  factitious  together, 
(especially  with  the  help  of  a timid  frame  of 
mind,)  may  be  sufficient  to  ensure  success.* 

§ 2.  Mendacity-licence,  in  what  cases  granted. 

In  certain  cases,  in  regard  to  certain  instru- 
ments and  discourses,  it  suited  the  interests 
of  the  partnership  that  the  liberty  granted 
by  the  mendacity-licence  should  have  place, 
that  mendacity  should  go  unpunished ; in  cer- 
tain other  cases,  not.  When  it  suited  their 
interests  that  it  should  be  more  frequent,  they 
encouraged  it ; when  it  suited  their  interests 
that  it  should  be  less  frequent,  they  discou- 
raged it. 

The  effect  of  the  licence  may  be  considered 
as  produced  in  either  of  two  ways:  — 1.  The 
allowance  general  — the  prohibition  and  pu- 
nishment particular,  and  operating  in  the  way 
of  exception  to  the  general  rule  ; or  2.  The 
prohibition  and  punishment  general,  and  the 
allowance  particular,  operating  in  the  way  of 
exception  to  that  general  rule.  It  may  be  con- 
sidered as  constituting  the  exception,  or  it 
may  be  considered  as  constituting  the  rule. 

Mendacity,  to  all  who  have  not  a special 
interest  in  the  promoting  of  that  vice,  is  a 
thing  so  odious,  — and,  to  every  eye  but  a 
lawyer’s,  so  intimately  connected  with  in- 


• Of  this  licence  to  mendacity,  and,  through 
mendacity,  to  oppression — to  the  most  flagi- 
tious of  all  oppressions,  that  which  is  inflicted 
by  the  hand  of  law, — it  is  almost  superfluous 
to  say  that  it  is  no  secret  to  those  by  whom  and 
to  whose  profit  it  is  suffered  to  continue.  It  has 
neither  been  always  unfelt,  nor  always  unop- 
posed, by  the  legislature. 

In  the  particular  case  of  debt,  an  act  was 
passed  some  time  in  the  last  century,  requiring 
the  plaintiff,  as  a condition  previous  to  nis  be- 
ing allowed  to  employ  provisional  arrestation  as 
a means  of  securing  the  justiciability  of  the  de- 
fendant, to  aver  upon  oath  his  persuasion  of  the 
justice  of  his  demand. 

Wretchedly  imperfect  as  was  the  check  thus 
opposed  to  licensed  oppression,  it  was  felt  by 
those  by  whom  the  profit  of  the  oppression  was 
shared,  as  a most  cruel  injury.  At  a distance  of 
many  years,  the  recollection  of  it  (I  shall  not 
easily  forget  it,)  drew  once  in  my  presence,  from 
the  breast  of  a veteran  practitioner,  a .sigh,  the 
sincerity  of  which  could  not  admit  of  aispute. 
Ay,  those  were  times  indeed ! The  first  mer- 
chant in  London  might  then  have  been  carried 
off  from  the  ’Change,  and  consigned  to  a prison 
or  a spunging-house,  by  any  man,  who  had  nei- 
ther the  smallest  claim  upon  him,  nor  ever  so 
much  as  conceived  himself  to  have  <me. 
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justice,  so  hostile  to  justice,  — that,  in  re- 
gard to  every  sort  of  discourse  bearing  rela- 
tion to  justice,  the  obvious  course  seems  to 
be,  to  regard  the  prohibition  of  mendacity  as 
constituting  the  general  rule,  the  allowance 
as  an  exception — a rare,  unheeded,  unin- 
tended, and  even  unwelcome  and  lamented, 
exception.  Yet,  in  comparison  with  the  eases 
in  which  prohibition  and  punishment  bear 
upon  it,  so  great  is  the  extent  of  the  cases  in 
which  neither  punishment  nor  prohibition, 
nor  anything  but  encouragement  (sometimes 
by  simple  permission  added  to  the  natural 
advantage,  sometimes  even  by  positive  com- 
pulsion) bears  upon  it;  — in  a word,  the  ex- 
ception (if  it  be  one)  is  so  extensive  ; that  a 
man  may  well  be  at  a loss  on  which  side  to 
place  the  rule. 

On  this  occasion,  as  on  every  other,  the 
problem  was  (as  we  have  seen)  how  to  pro- 
duce most  profit,  with  least  infringement 
upon  ease. 

Exaction  of  heavy  fees  (heavy,  with  rela- 
tion to  the  general  pecuniary  ability  in  those 
early  times,  when  money  as  well  as  money’s 
worth  was  so  scarce,)  had  the  double  effect 
of  increasing  profit  and  diminishing  labour  at 
the  same  time ; increasing  profit,  in  propor- 
tion to  the  number  of  those  who,  being  able 
to  pay  the  price,  take  upon  themselves  the 
expensive  character  of  suitors  ; diminishing 
labour,  in  proportion  to  the  multitude  of  the 
vulgar  herd,  the  bulk  of  the  people,  who, 
unable  to  pay  the  price,  gave  up  their  chance 
for  justice. 

The  quantum  of  profit,  which  on  each  occa- 
sion it  might  be  worth  while  to  accept  from 
each  suitor  in  the  shape  of  fees,  being  thus 
settled  — the  price  of  the  commodity  being 
thus  fixed, — the  greater  the  number  of  those 
who  put  in  for  their  chance  for  it,  the  better. 

The  first  idea  seems  to  have  been,  that, 
the  more  universal  the  allowance  to  menda- 
city was,  the  better.  The  first  arrangement 
accordingly  appears  to  have  been  that  of  an 
universal  mendacity-licence  to  all  mankind : 
no  distinction  as  yet  in  that  respect  between 
parties  and  extraneous  witnesses.  The  proof 
is,  that  afterwards,  — when,  in  the  case  of  an 
extraneous  witness,  mendacity  came  to  be 
punished,  — punished  it  then  was,  as  still  it 
continues  to  be,  no  otherwise  than  through 
the  medium  of  the  ceremony  of  an  oath  : no 
oath,  no  perjury — no  perjury,  no  punishment 
for  mendacity ; — and,  in  the  time  of  Edward 
I.*  at  any  rate,  and  probably  for  centuries 
later,  no  such  ceremony  as  that  now  in  use 
under  the  name  of  an  oath  was  employed — 
employed  in  the  common-law  courts,  on  any 
such  occasion  as  that  of  receiving  the  vivi 
voce  testimony  of  an  extraneous  witness.  At 
the  same  time,  no  want  of  mention  of  per- 

• Mirror,  Uh.  iv.  § 111. — Ed. 
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jury  ; but  the  perjury  then  in  question  was 
the  perjury  of  the  juror,  of  the  judge,  of  this 
or  that  other  official  person — of  anybody  but 
the  witness. 

This  in  the  common-law  courts.  Mean- 
time, the  ecclesiastical  courts  were  in  vigour: 
and  they,  taking  their  law  from  papal  Rome, 
(in  which  the  profit,  of  which  writing  is  so 
fruitful,  had  always  been  made  the  most  of,) 
went  on  administering  testimonial  oaths,  and 
punishing  the  breach  of  them  under  the  name 
of  perjuri/. 

From  this  practice,  compared  with  the  com- 
mon-law practice,  the  idea  of  a sort  of  com- 
position or  middle  course  seems  to  have  been 
deduced : a happy  temperament,  increasing 
the  number  of  bond  fide  demands  and  de- 
fences, without  diminishing  the  number  of 
maid  fide  ones. 

If  we  administer  an  oath  to  the  parties, 
and  thus,  in  case  of  mendacity  on  their  part, 
punish  them  as  for  perjury,  the  truth  will 
come  out  at  the  first  meeting,  and  there  will 
be  an  end  of  the  cause  : no  lying  excuses,  no 
perpetual  renovation  of  delays  and  fees  by 
alternate  absentations.f  Let  us,  therefore, 
confine  the  oath,  with  its  eventual  ptmisli- 
ment  and  present  discouragement  of  menda- 
city, to  extraneous  witnesses.  These  need 
not,  shall  not,  come  upon  the  stage,  till  the 
fifth  act;  leaving  the  four  first  acts  for  the 
torment  and  pillage  of  the  parties,  whose 
averments,  being  open  to  the  objection  of 
interest,  and  being  not  upon  oath,  shall  no 
longer,  in  the  character  of  testimony,  be 
listened  to.  Giving  this  new  security  for 
veracity,  and  thence  for  justice,  we  shall  i)i- 
crease  the  honest  part  of  our  custom,  without 
prejudice  to  the  dishonest  part;  we  shall  in- 
crease  the  number  of  our  bond  fide  customers, 
whose  expectation  of  success  being  founded 
in  truth,  they  will,  in  the  security  thus  given 
for  truth,  behold  an  increased  probability  in 
their  favour.  Continuing  to  allow  to  the 
averments  (true  or  false)  on  the  plaintiff’s 
side,  the  efect  of  giving  commencement  to 
the  suit,  in  confidence  of  the  inability  of  the 
defendant  to  go  on  with  it,  — and,  on  the 
defendant’s  side,  that  of  giving  continuance 
to  it,  for  the  purpose  of  staving  off  the  evil 
day,  or  in  confidence  of  the  plaintiff’s  ina- 
bility to  go  on  with  it,  — we  shall  experience 
no  diminution,  no  equivalent  diminution  at 
least,  in  the  number  of  our  maid  fide  custo- 
mers. J 


-f-  V ide  infra,  p.  269. 

J Of  an  arrangement  which,  for  the  purpose 
of  securing  the  commencement  and  continuance 
of  a suit,  admits  the  testimony  of  a man  with- 
out any  security  for  his  veracity,  while,  for  the 
purpose  of  grounding  the  decision  which  is  to 
give  termination  to  the  same  suit,  it  refuses  to  re- 
ceive the  testimony  of  the  same  person  under  any 
ecurity  or  in  .any  shape,  the  inconsistency  and  mi- 
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Thus  stood  the  matter  in  the  common-law 
courts.  Meantime,  the  equity  courts,  a new 
class  of  courts  peculiar  to  England,  hit  upon 
.a  further  refinement,  a yet  more  extended 
application  of  the  oath:  a further  increase  to 
the  number  oibond  fide  litigants  on  the  plain- 
tiffs side,  and  still  without  any  equivalent 
diminution  in  the  number  of  mala  fide  liti- 
gants on  either  side. 

The  practice  of  writing  had,  by  this  time, 
received  considerable  extension:  writing,  the 
fruitful  mother  of  fees,  had  become  familiar 
to  the  man  of  law. 

Let  us  give  to  the  bond  fide  plaintiff  (said 
they)  the  advantage  of  extracting  from  his 
adversary,  under  the  sanction  of  an  oath,  his 
unwilling  testimony  — on  condition  that  the 
examination  shall  not  be  performed  vivd  voce 
in  our  presence  (in  which  case,  the  cause, 
being  ended  almost  as  soon  as  begun,  would 
afford  no  fees,)  but  in  writing,  and  that  on 
both  sides:  reserving  to  the  maid  fide  plain- 
tiff, whose  object  is  to  oppress  his  less  opu- 
lent adversary  by  the  weight  of  vexation  and 
expense,  the  faculty  of  telling  a story,  which, 
as  often  as  he  has  no  sufficient  truth  to  ground 
it  upon,  may  be  groundless,  but  which,  on 
the  supposition  of  its  being  true,  might  af- 
ford a just  cause  for  the  commencement  of 
the  suit.  Let  the  plaintiff,  by  his  bill,  tell 
his  story  (the  longer  the  better,)  and  put  his 
questions  (the  more  of  them  the  better,)  in 
writing,  and  not  upon  oath:  the  defendant, 
by  his  answer,  gives  his  responses,  and,  in 
giving  them,  tells  his  story  (the  longer  the 
better)  also  in  writing,  but  under  the  sanc- 
tion of  an  oath. 


quity  is  as  flagrant  as  the  motive  is  obvious.  In 
one  case,  going  on  with  the  suit,  after  it  has  been 
commenced  by  the  averment  of  the  plaintiff,  will 
cost  the  defendant,  say  £'50.  To  the  pui-poseof 
subjecting  the  defendant  to  this  burden,  the  bare 
assertion  of  the  plaintiff,  without  oath,  without 
fear  of  punishme^it  for  perjury,  in  terms  the 
most  vague  that  can  be  devised,  and  without  so 
much  as  his  signature  to  fix  it  upon  him,  is  not 
only  admitted,  but  made  conclusive:  no  evi- 
dence on  the  other  side  by  which  this  effect  can 
be  stopped.  In  another  case,  or  in  the  same 
case,  tne  matter  in  dispute  not  amounting  to 
5s., — to  the  purpose  of  giving  termination  to 
the  suit,  by  proof  of  the  matter  of  fact  in  ques- 
tion, the  assertion  of  the  same  person  under  oath, 
under  fear  of  punishment  for  perjury,  in  the 
most  pointed  and  explicit  terms,  under  the  secu- 
ritv  afforded  by  cross-examination,  is  not  admit- 
ted on  any  terms:  neither  amidst  other  evidence 
on  the  same  side,  nor  subject  to  opposition  liable 
to  be  given  to  it  by  evidence  on  the  other  side. 
Inconsistency  enough  to  arrest  the  boldest  hand, 
were  the  device  to  be  grafted  alone,  upon  a sys- 
tem directed  to  the  ends  of  justice.  But,  in  com- 
pyison  with  the  other  enormities  with  which  the 
system  swarms,  this  particular  one  is  so  incon- 
siderable as  to  have  been  generally  passed  by 
without  notice.  Gullets  exercised  with  the  swal- 
lowing of  camels,  do  not  stop  to  strain  at  gnats. 


[Book  VIII. 

All  this  while,  it  is  only  from  one  of  the 
parties  that  there  will  be  any  chance  of  truth : 
as  between  those  two,  the  truth  may  be  half 
told,  but  it  will  be  no  more  than  half  told. 
So  much  the  better:  if  it  be  the  misfortune 
of  the  defendant  to  stand  in  need  of  the  tes- 
timony of  the  plaintiff,  this  gives  the  benefit 
of  a cross  cause,  in  w'hich  the  parties  ex- 
change characters:  the  defendant  of  to-day, 
the  plantiff  of  to-morrow:  another  bill,  an- 
other answer,  another  cause. 

Had  the  examination  been  performed  vivA 
voce,  by  the  one  party  on  the  other,  in  the 
presence  of  the  judge,  each  being  as  much 
present  as  the  other — both  causes,  original 
cause  and  cross  cause,  would  have  been  dis- 
patched at  once : both  of  them  would  have 
been  as  good  as  lost  to  us. 

Lawyer.  — Mighty  fine  all  this,  in  good 
truth  I But  what  is  it  you  have  been  about 
all  this  while?  You  have  been  confounding 
two  quite  different  things,  assertion  proof, 
pleading  and  evidence:  and  on  this  confu- 
sion rests  your  argument.  Evidence  is  worth 
nothing  without  oath : accordingly  it  is  never 
received  but  upon  oath.  But  pleading  is  not 
evidence:  what  need  therefore  of  its  being 
upon  oath? 

Non-Lawyer Pardon  me:  nothing  has 

been  confounded  that  the  nature  of  things 
has  separated.  Pi  oof,  that  sort  of  proof  which 
consists  of  testimony,  what,  is  it  but  asser- 
tion? and  assertion,  if  it  be  pertinent,  and 
sufficiently  particular  as  to  time,  place,  and 
so  forth  (the  assertor  speaking  of  the  fact  as 
being  the  subject  of  his  belief,  or  having 
come  within  his  own  knowledge,) — asser- 
tion, come  from  whence  it  will,  what  is  there 
in  it  that  should  prevent  it  from  being  re- 
ceived as  evidence? 

No,  sir:  it  is  not  by  the  nature  of  things, 
but  by  your  partnership,  and  for  the  pur- 
poses above  stated,  that  the  distinction  has 
been  made.  Call  it  evidence  in  one  case,  call 
it  pleading  in  another,  it  is  still  neither  more 
nor  less  than  assertion  in  both  cases.  Whence 
then  sprung  the  distinction?  From  the  views 
which  led  the  partnership  to  grant  or  con- 
tinue the  mendacity-licence  in  one  case,  to 
withhold  it  in  the  other.  Where  the  licence 
was  to  be  granted,  assertion  became  plead- 
ing: where  the  licence  was  to  be  withholden, 
assertion  was  evidence. 

Lawyer. — And  so,  sir,  you  have  persuaded 
yourself,  or  wish  to  persuade  others,  that 
what  you  are  pleased  to  call  the  mendacity- 
licence  extends  to  every  assertion  that  be- 
longs to  the  head  of  pleading, — to  every 
assertion  that  does  not  belong  to  the  head 
of  evidence?  Know,  sir,  then,  that  in  a num- 
ber of  cases,  in  equity,  as  well  as  at  common 
law — in  short,  wherever  it  has  been  thought 
proper  (which  is  as  much  as  to  say  wherever 
it  is  proper)  — the  sanction  of  an  oath  has 
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been  required  to  be  attached,  and  is  con- 
stantly attached,  to  assertions  made  by  a 
party ; made  by  a plaintiff  as  such,  and  coming 
on  in  the  course  of  the  pleadings,  and  not  of 
evidence.  There  is  the  affidavit  annexed  to 

the  bill  of  discovery,  there  is 

Non-Lawyer. — Yes,  sir,  there  they  are 
indeed:  there  they  are  in  the  books,  you 
need  not  trouble  yourself.  But  do  you  think 
the  credit  of  your  partnership  will  be  much 
served  by  these  exceptions,  these  thinly  scat- 
tered exceptions?  Verily,  verily,  they  do 
nothing  better  for  you  than  (to  use  your  own 
expression)  the  fixing  you  with  notice.  By 
what  reasons  will  you  justify  yourselves  in 
withholding  the  licence  in  these  few  cases  ? 
By  none,  though  you  were  to  look  for  them 
till  doomsday,  but  such  as  condemn  you  for 
granting  it  in  the  rest : such  whereby,  in  every 
case  in  which  you  have  granted  it,  your  con- 
duct stands  condemned. 

It  is  not,  then,  but  that  the  necessity  there 
is  of  the  same  security  for  truth  in  the  one 
case  as  in  the  other,  is  sufficiently  understood 
among  you,  and  has  been  over  and  over  again 
brought  to  view.  What  you  do,  then,  for  the 
encouragement  of  falsehood,  of  that  falsehood 
which  is  so  profitable  to  you,  you  do  with 
your  eyes  open:  and  whatsoever  forgiveness 
you  may  ever  hope  for,  it  will  not  be  on  the 
ground  of  your  not  knowing  what  you  do, 
that  you  can  expect  to  obtain  it. 

In  a word,  — call  it  pleading,  call  it  what 
you  will, — in  the  whole  course  of  the  cause, 
from  the  writ  to  the  execution,  there  is  not 
one  assertion  made,  there  is  not  a scrap  of 
paper  or  parchment  scratched  upon,  to  which 
the  effect  of  evidence  is  not  regularly  at- 
tached. Take  the  writ:  it  is  on  the  ground 
of  the  assertion  contained  in  it  (or  on  no 
grouncf  at  all,)  that  the  defendant  is  com- 
pelled to  appear,  as  you  call  it,  that  is,  to 
employ  an  attorney : and  so  on,  till  the  cause 
has  run  its  course.  Take  the  declaration : — 
it  is  on  the  ground  of  the  assertions,  true 
and  false,  contained  in  it,  that  the  defendant 
is  compelled  either  to  put  in  his  plea,  and  so 
on,  through  the  several  operations  prescribed 
to  he  performed  on  his  side  of  the  cause,  or, 
in  failure  of  any  of  them,  to  lose  his  cause, — 
that  is,  to  be  put  in  as  bad  a condition  as  he 
could  have  been  put  in  by  any  the  most  con- 
clusive mass  of  evidence. 

And  now,  sir,  say,  if  it  be  your  pleasure, 
say,  if  it  can  be  of  any  use  to  you,  that  plead- 
ing is  not  evidence. 

If,  when  thus  applied,  the  word  evidence 
be  altogether  insupportable  to  learned  ears, 
imitate  the  admiring  critic,  who,  speaking  of 
Pope’s  Pastorals,  confessed  they  were  not 
pastorals,  but  said  they  were  something  bet- 
ter : say  that  it  is  not  evidence,  but  something 
more  conclusive. 

Carelessly  as  the  account  of  the  sins  of  the 
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partnership  is  kept  by  the  public  mind ; still, 
as  the  account  swells,  this  or  that  device  must 
every  now  and  then  be  practised,  for  the  pur- 
pose of  rubbing  them  out,  or  covering  them. 

Flaming  indignation,  for  example,  kindled 
by  a sham  plea ; and  a miserable  attorney, 
made  into  a scape-goat,  immolated  in  great 
ceremony.  A sham  plea ! as  if,  in  the  whole 
chaos  of  pleas  there  were  a single  plea  that, 
under  the  mendacity-licence,  in  the  mouth  of 
any  one  who  thought  fit  to  employ  it  as  such, 
might  not  equally  be  a sham  one. 

The  plea,  too,  thus  singled  out  for  infamy, 
what  is  it  ? It  is  one  of  the  least  guilty  ones  : 
a lot  of  gibberish,  by  which  the  intended  ef- 
fect, delay,  is  produced,  at  the  expense  of  a 
few  words,  and  the  profit  upon  those  few 
words.  Were  it  a hundred  times  the  length, 
such  as  the  arch-sacrificator  has  drawn  a hun- 
died  times  over  with  his  own  sacred  hands, 
— a hundred  times  as  long,  and  equally  void 
of  truth, — it  would  not  be  called  a sham  one. 

If,  in  any  instance,  there  be  anything  worse 
in  a plea  called  a sham  plea,  than  in  a plea 
not  put  upon  the  sham  list,  it  is  this : viz. 
that  (the  sham  plea  so  called  being  capable 
of  being  interposed  between  the  declaration 
and  the  sham  plea  not  so  called,  while  those 
of  the  latter  stamp  cannot  be  thus  added  ad 
libitum)  the  lesser  plague,  though  by  itself 
the  lesser,  is  so  much  superadded  to  the 
greater  one.  This  supposition,  is  it  often,  is 
it  ever  verified?  Inquire  who  list,  that  have 
curiosity  and  patience. 

Of  this  grimace,  what  is  the  practical  les- 
son— the  learn  we  hence,  that  John  Bull  is  to 
lay  up  in  his  mind?  A preachment  on  the 
text,  by  which  a)iy  abuse  at  pleasure  is  meta- 
morphosed into  a blessing ; Corruptio  optimi 
fit  pessima.  The  system  perfection,  as  far  ns 
anythinghuman  admits  perfection ; the  system 
perfect,  but  man  frail,  and  some  men  are  at- 
torneys. The  rules  admirable,  but  irregulari- 
ties, violations  of  these  rules  now  and  then 
committed  : everything  good  asscribed  to  the 
rules,  everything  bad  to  the  violations’ 

To  keep  up  the  delusion  of  the  people, 
and  maintain  in  their  bosoms  the  habit  of  as- 
cribing to  tbe  arbiters  of  their  fate  that  love 
of  justice,  tbe  existence  of  which,  in  such  a 
situation,  is  not  in  human  nature,  — it  was 
necessary  that,  from  time  to  time,  the  ap- 
pearance of  punishing  iniquity  should  be  kept 
up;  and  that  here  and  there  a delinquent, 
though  a partner  in  the  firm,  should  be  sa- 
crificed in  ceremony  on  the  altar  of  offended 
justice.  But  to  take  the  victim  from  that 
class  of  lawyers  from  whom  the  judges  them- 
selves are  taken,  would  stamp  a murk  of  sus- 
picion, at  least,  upon  tbe  judicial  character 
itself.  Matters  are  accordingly  so  ordered, 
that  whatever  inal-practice,  recognised  as 
such,  takes  place,  shall  be  the  act  of  the  at- 
torney ; and  whatever  profit  is  to  be  derived 
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from  mendacity  and  iniquity,  shall  drop  pure 
into  the  lap  of  the  advocate,  without  danger 
or  punishment,  even  in  the  shape  of  shame. 
The  attorney  is  thus  made  to  act  the  pai  t of 
scape-goat,  for  the  benefit  of  the  advocate, 
and  through  him,  of  the  judge. 

What  is  the  plain  truth?  That  the  system 
is  rotten  at  the  core  : that  the  system  is  the 
cause  of  almost  every  iniquity  practised,  al- 
most every  suffering  sustained : that  what- 
ever is  done  amiss  by  any  of  the  partners  in 
the  tirm,  is  to  be  ascribed,  not  to  the  indivi- 
dual, but  to  the  partnership  itself : that,  when 
the  attorney  is  wicked,  it  is  for  the  same  rea- 
son that  his  censor,  or  any  one  else,  is  wicked, 
— because  the  system  makes  him  so : and 
tliat,  as  to  the  rules,  the  mischiefs  of  viola- 
tion are  as  nothing,  compared  with  the  mis- 
chiefs of  observance. 

If  there  were  any  use  in  quarrelling  with 
water  for  running  downwards,  or  with  spai'ks 
for  flying  upwards,  against  which  of  the  two 
classes  should  men  direct  their  reproaches  on 
this  score  ? Against  the  class  which  acts  un- 
der this  system  ? or  against  the  class  that  sits 
above  it  and  upholds  it  ? Against  the  class 
which  knows  not  what  it  is,  to  find  itself 
within  the  bar  of  either  house?  or  the  class 
which  divides  its  time  between  the  woolsack 
and  the  bench?  Against  the  class  against 
which  the  eye  of  constant  suspicion  points 
itself?  or  against  a class  to  whose  words  all 
ears  are  attention,  all  hands  obsequious  ? 

To  estimate  the  true  temperature,  if  it 
were  worth  while,  of  the  indignation  excited 
by  a sham  plea,  inquire  whether  the  judge 
by  whom  you  see  it  manifested,  is  not  of  the 
number  of  those  who  know  their  way  to  par- 
liament. If  yes,  observe,  that,  to  bar  it  out, 
with  all  its  fellows,  there  needs  nothing  but 
an  oath ; that  familiar,  too  familiar,  instru- 
ment, by  which  so  many  of  its  fellows  have 
been  barred  out  already.  Think  of  this:  then 
draw  your  inference. 

§ 3.  Uses  of  the  mendacity-licence  to  .Judge 
and  Co.  without  the  help  of  writing. 

Ill  the  use  made  of  the  mendacity-licence, 
two  distinguishable  applications  may  be  noted: 
one,  independent  of  the  art  of  writing;  the 
other,  grounded  on  the  practice  of  that  art, 
and  proportioned  to  the  abuse  of  it.  Not  but 
that,  in  the  cases  where,  even  without  the 
lielp  of  that  art,  the  licence  might,  with  re- 
ference to  the  partnership,  have  had  its  use, 
that  use  has,  from  the  abuse  made  of  the  alt, 
received  prodigious  increase. 

The  use  that  is  not  absolutely  and  com- 
pletely dependent  on  the  practice  of  writing, 
is  that  which  consists  in  the  encouragement 
and  consequent  birth  given  to  maid  fide  liti- 
gation — litigation  which,  on  the  part  of  the 
maid  fide  litigant,  is  accompanied  with  the 
consciousness  of  the  injustice  of  his  cause. 
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In  litigation,  the  mala  fides  may  have  place 
either  on  the  side  of  the  plaintiff,  or  on  the 
side  of  the  defendant. 

Wherever,  to  subject  an  adversary  to  the 
vexation  and  expense  of  a course  of  litigation, 
nothing  more  is  requisite  than  a bare  asser- 
tion, unaccompanied  with  any  security  for  the 
truth  of  it,  — any  man,  at  the  mere  expense 
of  a lie,  has  it  in  his  power  to  subject  any 
other  at  pleasure  to  whatsoever  vexation  and 
expense  it  may  be  in  his  power  to  introduce 
into  that  distressful  state ; and  that  without 
so  much  as  a shadow  of  right,  as  easily  and 
safely  as  upon  the  clearest  title. 

The  plaintiff,  it  is  true,  cannot  engage  the 
defendant  in  that  course,  mthout  first  plung- 
ing into  it  himself;  but  the  quantum  of  vexa- 
tion and  expense  attached  to  it  on  one  side, 
compared  with  what  is  attached  to  it  on  the 
other,  is  susceptible  of  all  manner  of  propor- 
tion : and  a man  will  not  engage  in  it  in  the 
character  of  plaintiff,  but  in  those  cases  in 
which,  comparing  the  probable  amount  of  his 
own  vexation  and  expense  with  that  of  the 
proposed  defendant,  he  sees  in  it  a prospect 
of  clear  advantage  to  himself  upon  the  whole: 
and  to  the  possible  number  of  these  cases 
there  is  no  limit. 

Require  of  him  an  assertion,  of  one  sort  or 
another,  according  as  the  particular  facts  on 
which  he  grounds  his  demand  are  or  are  not 
represented  by  him  as  having  fallen  under  his 
own  immediate  cognizance  ; exacting  from 
him,  at  the  same  time,  for  the  verity,  or  at 
least  for  the  veracity,  of  such  his  assertions, 
such  security  as  in  other  cases  (for  example, 
in  the  case  of  an  extraneous  witness)  is  re- 
garded as  sufficient;  you  thus  nip  in  the  bud 
all  maid  fide  demands : the  comparatively  few 
excepted,  in  which,  for  the  chance  of  the  co- 
veted profit  of  successful  mendacity,  a man 
will  be  content  to  subject  himself  to  the  risk. 

In  like  manner : if,  at  the  like  small  ex- 
pense, any  man  at  whose  charge  a burden- 
some service  of  any  kind  (payment  of  a debt 
for  example)  is  demanded,  has  it  in  bis  power 
to  oppose  a temporary  bar  at  any  rate,  with 
or  without  the  probability  of  a perpetual  bar, 
to  the  burden  sought  to  be  imposed  upon  him 
(to  the  burden,  for  example,  of  paying  such 
debt;)  the  licence  so  given  to  dishonesty  is 
(for  the  time  for  which  it  holds  good)  com- 
plete and  universal : as  truly  so  as  any  other 
licence  can  be  rendered  so  by  law. 

Exact,  on  the  contrary,  from  the  defend- 
ant’s side,  an  assertion  correspondent  to  that 
just  spoken  of  in  regard  to  the  plaintiff’s  side, 
together  with  the  like  security  for  veracity, 
— you  make,  in  the  number  of  maid  fide  de- 
fences, a reduction  proportionable  to  that 
made  in  the  number  of  maid  fide  demands  in 
the  other  case. 

All  this  is  at  the  same  time  so  perfectly  in- 
contestable and  so  extremely  obvious,  that  it 
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may  be  pronounced  morally  impossible  that 
those  judges,  who,  at  an  early  period  of  ju- 
risprudential history,  exempted  parties  from 
the  obligation  imposed,  in  respect  of  veracity, 
upon  extraneous  witnesses,  could  have  acted 
with  any  other  view  than  that  of  giving  the 
encouragement,  the  immense  and  too  effi- 
cient encouragement,  which  has  been  received 
and  acted  upon  by  profitable  injustice. 

There  is  no  practice  so  mischievous,  to  the 
flagitiousness  of  which,  by  habit,  mankind  in 
general,  and  especially  those  who  profit  by 
it,  have  not  been  rendered  insensible.  What 
they  do  not  see  (because,  by  turning  aside 
from  it,  they  take  care  not  to  see  it)  is  the 
mischievousness  of  the  practice  : what  they 
do  see  is  the  practice  itself;  that  custom, 
which  constitutes  the  only  immediate  stan- 
dard of  right  and  wrong  in  the  eyes  of  the 
generality  of  mankind. 

Without  the  use,  and  antecedently  to  the 
general  practice,  of  the  art  of  writing,  an  ad- 
vantage Blight,  for  the  purposes  of  injustice, 
be  made  of  the  mendacity-licence,  on  both 
sides  of  the  cause. 

On  the  plaintiff’s  side  (for  instiince,)  where 
his  own  abode  was  in  the  neighbourhood  of 
the  court,  while  the  defendant’s  abode  was 
at  a great  and  inconvenient  distance. 

On  the  defendant’s  side,  the  advantage  had 
beyond  comparison  a mdch  greater,  indeed 
an  infinite  latitude.  Under  the  licence,  the 
utmost  that  a mala  fide  plaintiff  could  do  in 
the  way  of  injustice  and  oppression,  was  to 
subject  him,  in  the  article  of  journeys  and 
demurrage,  to  a proportionable  burden,  in 
the  shape  of  vexation  and  expense  : whci  eas, 
in  the  character  of  defendant,  a man  who  had 
by  injustice  possessed  himself  of  property  to 
any  amount,  might,  with  the  benefit  of  the 
mendacity-licence,  and  with  the  assistance  of 
the  judges  by  whom  it  was  granted,  maintain 
himself  in  possession  of  such  property  for  any 
length  of  time. 

Accordingly,  in  the  practice  designated  by 
the  name  oi  fourcher  par  essoiyn  — decision 
staved  off  by  two  defendants  coming  each  day 
with  a sham  excuse  in  his  mouth,  and  taking 
care  never  to  appear  both  on  the  same  day, 
— we  see  a contrivance  suited  in  its  grossness 
to  the  grossiiess  of  the  age ; but  by  which, 
even  without  any  assistance  from  the  abuse 
of  writing,  judges  had  established  themselves 
in  the  habit  of  keeping  an  open  shop  for  the 
sale  of  any  man’s  property  to  any  other  man 
who  would  pay  their  price  for  it. 

Essoign  was  the  name  given  to  an  excuse  for 
not  appearing.  Sham  excuses,  known  to  be 
such,  were  regularly  admitted  by  the  judges. 
To  any  man  who,  in  reading  Glanville,  Bing- 
ham viagna,  and  Bingham  parva,  but  espe- 
cially the  two  Binghams,  has  the  courage  to 
open  his  eyes,  this  will  be  clearly  visible.  In 
the  character  of  joint  defendants,  suppose  the 
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usurper  of  your  land  and  a man  of  straw, 
whom,  in  the  character  of  former  proprietor, 
he  called  in  to  warranty.  Two  of  these  sham 
excuse- makers,  joining  together,  made  an 
engine,  called,  in  the  technology  of  that  day, 
*/orA  (fourchej  by  the  help  of  which  a man 
who  bad  got  possession  of  your  land  was  ad- 
mitted to  stave  you  off  for  any  length  of  time, 
Fourcher  par  essoiyn  was  the  name  given  to 
the  operation.  When  A appeared,  B kept  out 
of  the  way : when  B appeared,  A did  him  the 
same  good  .office.  If  thus  much  could  be 
done  by  a fork  with  two  firongs,  judge  what 
might  have  been  done  with  a fbr^  of  two  or 
three  dozen,  or  two  or  three  score  of  prongs, 
such  as  they  have  now  in  equity. 

Is  it  possible  to  imagine,  that,  if  the  judges 
themselves  had  not  been  in  the  plot,  they 
could  have  suffered  themselves  to  be  de- 
ceived, and  justice  paralyzed,  by  so  gross  an 
artifice? 

This  was  when  jurisprudence  was  raw  and 
young : so  that,  when  once  the  parties  were 
met  together  in  the  presence  of  the  judge, 
the  cause  was  at  an  end,  pretences  not  having 
been  invented  for  delaying  any  longer  to  do 
justice. 

When,  by  one  such  artifice  or  another,  ge- 
neration after  generation  had  been  squeezed 
and  kept  in  torture,  so  that  the  grievance  svas 
grown  past  all  bearing,  the  legislature  would 
now  and  then  interpose,  and  say  that  such 
things  should  be  done  no  longer;*  whereupon 
things  went  on  nearly  as  they  did  before;  the 
wmrst  that  could  happen  to  the  contriver  of 
iniquity,  being  the  trouble  of  putting  her  into 
new  clothes. 

Drive  nature  off  (says  the  poet)  with  a 
pitchfork,  she  will  run  back  upon  you.  Jus- 
tice, under  the  management  of  these  judges, 
was  not  thus  obstinate.  It  required  an  act  of 
Parliament  t to  say  that  there  should  be  no 
more  suchyb«?T^iwy.  J 

To  understand  the  structure  of  a watch. 


• Vide  supra-,  the  case  of  manufactured  out- 
lawries, p.  254, 

See  Note  to  the  title  “ Warranty,”  in  But- 
ler’s edition  of  Co.  Lit — Ed. 

+ In  reading  of  the  remedies  applied  from 
tinTe  to  time  by  Parliament,  in  tho.se  early  days, 
to  the  abuses  of  judicature,  remedies  never  curing, 
oftentimes  aggravating,  the  disease,  it  is  seldom 
possible,  at  tliis  time  of  day,  to  discern,  or  even 
to  conjecture,  how  far  the  men  of  law  acted  in  the 
character  of  open  oppugners,  how  far  in  that  of 
authors  or  supporters,  of  the  so-called  remedy.  I n 
the  application  of  it,  iniquity  under  the  name  of 
jurisprudence  having  been  swelled  into  a science, 
it  was  impossible  that,  among  the  efficient  mem- 
bers of  the  government,  the  non-lawyers  .should 
have  been  able  to  stir  a step,  to  pen  a clause,  with- 
out calling  in,  in  the  person  of  a colleague  or 
subordinate,  the  assistance  of  the  lawyers.  The 
lawyer  (according  as  the  understandingofthe  non- 
lawyers he  had  to  deal  with  admitted,  and  Ins  own 
dexterity  enabled  him)  would  of  course  do  what 
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each  particular  wheel  must  be  separately 
viewed,  and  its  office  separately  considered. 
To  obtain  a clear  and  satisfactory  conception 
of  the  system  of  technical  procedure,  it  was 
accordingly  necessary  that  each  separate  de- 
vice should  be  separately  brought  to  view, 
and  the  advantage,  to  the  production  of  which 
it  was  of  itself  and  by  itself  competent,  se- 
parately displayed. 

Between  the  mendacity-licence,  and  the 
abuse  of  writing  in  the  shape  of  ready  written 
pleading,  the  combination  was  most  intimate. 
Closer  than  mechanical  combination,  it  re- 
quired a soft  of  chemical  process  to  dissolve 
it,  and  present  the  elements  in  a separate 
state. 

Thus  much  as  to  what  could  be  done,  and 
has  been  done,  by  the  mendacity  - licence 
alone.  The  great  improvement  given  to  the 
virtue  of  this  element  by  the  addition  of  the 
other,  will  be  seen  in  the  following  chapter. 


CHAPTER  XVI. 

liI.EVENTH  DEVICE  — READY  WRITTEN 
PLEADINGS. 

§ 1 . Idea  of  a system  of  pleading  adapted 
to  the  ends  of  justice. 

Should  justice  ever  become  an  object,  a 
system  of  pleading  might  be  devised,  which, 
creating  no  delay,  and  giving  no  mendacity- 


depended  upon  him  towards  diminishing  the  effi- 
cacy of  the  medicine,  or  converting  it  into  a poi- 
son. In  this  state  of  the  human  understanding 
on  both  sides,  it  is  evident  that,  in  the  long  run, 
taking  the  whole  of  the  course  together,  it  was  im- 
possible for  the  non-lawyer,  the  real  friend  and 
patron  of  the  people  in  the  character  of  suitors, 
to  avoid  being  jockeyed  by  their  sham  friend  anti 
implacable  enemy,  the  lawyer. 

In  one  case  indeed,  and  (as  already  mentioned) 
but  one,  a sincere  co-operating  hand  may  have 
been  lent,  even  by  the  lawyer,  to  the  correction 
of  abuse : and  that  is,  where,  but  for  correction, 
the  abuse  threatened  to  swell  to  such  a pitch  as 
to  producedestruction;  the  dissolution  of  society, 
or  the  destruction  of  the  lawyers  themselves : the 
dissolution  of  society  altogether,  by  general  denial 
of  justice  originating  in  the  rapacity  of  the  law- 
yers, supposing  their  wickedness  not  discoveretl ; 
or  the  destruction  of  the  lawyers  themselves,  sup- 
posing it  seen  through  and  discovered. 

In  the  course  of  Cook’s  intercourse  with  the 
friendly  savages,  such  were  the  charms  of  the 
Circes  he  found  among  them,  and  such  the  force 
of  attraction  exerted  by  them  on  the  hearts  of  his 
crew,  that,  by  the  general  eagerness  to  collect  the 
precious  met^  that  constituted  the  price  of  their 
favours,  the  very  constitution  of  the  ship  was  put 
in  jeopardy. 

It  IS  among  the  evils  of  the  technical  system, 
among  the  misfortunes  attending  the  relation  be- 
tween the  law  partnership  on  the  one  part,  and 
the  people  (in  the  character  of  clients  and  suitors) 
on  Uie  other,  that,  to  produce  a petty  profit  to  the 


licence,  should  at  the  same  time  pre  real 
information  to  the  parties,  and  bind  in  chains 
the  despotism  of  the  judge. 

He  who  has  a right  to  any  subject  of  pro- 
perty,— immoveable  or  moveable,  sum  of  mo- 
ney to  be  paid  him  by  some  one  else,  service 
of  any  other  sort  to  be  rendered  by  a deter- 
minate individual,  — is  he  in  whose  favour 
some  one  in  the  list  of  events  or  states 
things  having,  with  reference  to  that  right, 
the  effect  of coUative  (or  say  investitive)  events 
or  states  of  things,  has  taken  place:  no  article 
in  the  list  of  those  to  which,  with  reference 
to  that  same  right,  the  law  has  given  the  ef- 
fect of  ablative  (or  say  divestitive)  events  or 
state  of  things,  having  subsequently  taken 
place  in  his  case. 

The  nature  of  the  subject  of  property,  or 
of  the  right,  so  demanded  (ideas  never  having 
been  clear,  language  on  this  head  is  not  de- 
terminate,) determines  the  nature  of  the 
service  which  is  the  immediate  subject  of  de- 
mand ; the  service  which  the  plaintiff  prays 
may  be  rendered  to  him  by  the  judge. 

General  description  of  the  proper  contents 
for  the  instrument  of  demand:  correspondent 
to  the  declaration  at  common  law,  the  bill  in 
equity : — 

1.  Specification  of  the  service  demanded  at 
the  hands  of  the  judge ; including,  of  course, 
where  property  is  in  question,  a specification 
of  the  subject-matter  of  the  property. 

2.  Indication  of  some  one  collative  event 


judge,  vast  loss  and  still  greater  mischief  in  other 
shapes  must  on  each  individual  occasion  be  done 
to  the  suitors.  The  fees  squeezed  by  lawyers  out 
of  the  purses  of  insolvent  debtors  and  their  sink- 
ing creditors,  must  every  now  and  then  have  been 
like  the  nails  drawn  by  Cook’s  sailors  out  of  the 
sides  of  a ship,  which  a few  more  of  such  draughts 
would  have  sunk. 

Treated  like  what  it  really  has  been  — has  been 
all  over  the  civilized  world,  a perpetual  conspi- 
racy of  lawyers  against  the  people,  the  history  of 
jurisprudence  might,  besides  the  amusement,  be 
made  no  less  instructive  than  the  history  of  other 
conspiracies.  For  the  jurisprudence  of  Rome, 
something  has  already  been  done  in  this  way  by 
Pilati.  One  of  these  days,  should  the  popular 
eloquence  and  grammatical  talent  of  Blackstone 
be  ever  united  in  the  same  pen  with  the  sagacity 
and  probity  of  a father  Paul,  this  entertainment 
may  be  given  to  the  world.  Deserting  the  beaten 
track  of  conscious  hypocrisy  or  blind  servility, 
the  adventurer  in  this  department  of  literature 
m^  here  strike  out  a new  path  to  fame. 

In  pointing  out  the  artifices  of  priestcraft,  what 
multitudes  have  already  exercised  themselves  ! 
The  artifices  of  lawyercraft  have  been  not  less 
numerous,  not  less  successful,  not  less  wicked ; 
yet  scarce  has  any  hand  yet  lifted  up  so  much  as 
a corner  of  the  veil  that  covers  them ! 

Near  300  years  has  religion  had  her  Luther. 
No  Luther  of  jurisprudence  is  yet  come;  — no 
penetrating  eye  and  dauntless  heart  have  as  yet 
searched  into  the  cells  and  conclave  of  juris- 
prudence. 
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(or  more,  if  by  accident  there  should  be  more 
than  one,)  on  which  the  plaintiflf  grounds  his 
title  to  that  service.* 

Reference  to  the  article  or  articles  (say  for 
shortness  the  article)  of  the  body  of  law,  on 
which  the  demand  is  grounded ; viz.  in  which 
the  right  or  title  to  a service  of  the  sort  in 
question  is  given  to  him  in  whose  favour  a 
collative  event  of  the  description  in  question 
lias  taken  place.  Assertion  of  the  matter  of 
law. 

Affirmation  (on  oath,  or  what  is  equivalent) 
of  his  belief  of  the  happening  of  an  individual 
event,  coming  under  the  description  of  the 
sort  of  collative  event  above  indicated.  As- 
sertion of  the  matter  of  fact. 

3.  Reference  to  the  article  of  law,  by  which, 
in  relation  to  the  same  service,  the  quality  of 
ablative  events  is  given  to  a list  of  events 
therein  contained. 

Affirmation,  that  no  individual  event,  com- 
ing under  the  description  of  any  one  of  the 
events  in  that  list,  has,  to  his  belief,  taken 
place  in  this  instance. 

This  (with  the  occasional  addition  of  so 
much  incidental  matter  as  we  have,  seen)  is 
what  comes  out  of  course,  at  the  j udicial  meet- 
ing spoken  of  under  the  head  of  the  exclusion 
put  upon  the  parlies.  Such  is  the  stock  of  in- 
formation required,  of  course,  by  the  judge,  to 
warrant  him  in  rendering  the  service  prayed 
for:  such  is  the  information  which  will  of 
course  be  given  by  the  plaintiff  himself,  by 
every  plaintiff,  in  so  far  as  his  intellectual 
qualifications  serve  him  for  the  purpose : such 
is  the  information  which,  in  case  of  any  de- 
ficiency in  these  qualifications,  it  will  belong 
to  his  professional  assistant,  if  any  such  be 
present,  to  draw  from  him  — or,  if  not, to  the 
judge. 

According  to  the  importance  of  the  cause, 
in  itself,  or  in  the  estimation  of  either  of  the 
parties  (he  paying,  provisionally  at  least,  the 
extra  charges,  should  the  importance  of  it  be 
oeemed  to  have  no  other  ground  than  the 
particular  state  of  his  own  particular  affec- 
tions,) minutes  will  therefore  be  taken,  or  not 
taken,  of  this  part  (as  of  other  parts,  if  any) 
of  the  evidence  : but  at  any  rate  a printed 
form,  with  proper  blanks,  will  be  filled  up 
and  signed  by  the  plaintiff,  to  serve,  pro  tanto, 
the  various  purposes,  private  and  public,  of 
a record. 

Lawyer Mighty  well;  but  all  this,  does 

it  not  suppose  two  things? — a correspondent 
mass  of  what  you  call  substantive  law,  on 


■ Where  punishment  or  satisfaction  at  the 
charge  of  the  defendant  is  the  service  demand- 
ed, the  list  of  collative  events  will  be  the  list  of 
criminative  circumstances  attached  to  the  de- 
finition of  the  offence ; ablative,  or  what  are 
equivalent  to  ablative  events,  will  be  the  list  of 
justificative,  and  (if  any)  that  of  exemptive, 
circumstances. 
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which  this  course  of  procedure  is  to  be  ground- 
ed, and  to  which  it  seeks  to  give  execution 
and  effect ; and  that  mass  of  substantive  law 
in  the  state,  not  of  common,  but  of  statute 
law  ? 

Non-Lawyer — Doubtless  it  does. 

Lawyer — And  so,  according  to  you,  there 
can  be  no  such  thing  as  good  pleading,  with- 
out a complete  body  of  laws  in  the  form  of 
statute  law:  that  is,  without  the  extirpation 
of  the  good  old  common  law,  the  pride  of 
ages,  the  Englishman’s  best  treasure  1 

Non-Lawyer — Say  rather,  if  you  please, 
the  English  lawyer’s : but,  as  to  that  point, 
be  pleased,  if  you  have  any  curiosity,  to  re- 
strain it  till  you  come  to  the  device  spoken 
of  under  the  head  of  magnification  of  juris- 
prudence. 

Lawyer. — And  so  you  look  upon  it  as  pos- 
sible, do  you,  sir,  to  compose  a complete  body 
of  statute  law,  extending  over  all  causes,  as 
well  as  over  all  persons? 

Non-Lawyer.  — Indeed  do  I,  sir ; and,  for 
these  fifty  years  or  more,  the  more  I have 
thought  of  the  task,  the  greater  does  the  fa- 
cility of  it  appear  to  me.  Not  a cause  is  ever 
decided,  or  so  much  as  begun,  but  all  this, 
though  never  done,  is  supposed  to  be  done. 
Which,  according  to  you,  is  productive  of 
most  labour  and  most  difficulties?  — to  form 
an  article  of  real  law  once  for  all ; or,  by  an 
endless  series  of  suppositions  never  realized, 
to  make  it  over  and  over  again  in  imagination, 
— to  make  so  many  sham  substitutes  to  it  ? 
If  the  difficulty  be  insuperable  to  a select 
draughtsman,  appointed  by  the  legislature, 
subject  to  correction  from  all  mankind,  under 
the  authority  of  his  employers  — one  who 
may  have  been  occupying  a whole  life  in 
thinking  of  it,  — how  comes  it  to  be  so  easy 
for  every  attorney,  special  pleader,  or  attor- 
ney’s or  special  pleader’s  clerk,  to  be  con- 
tinually imagining  such  laws  as  fast  as  called 
for  ? 

Among  the  objects  which  it  maybe  neces- 
sary for  the  judge  to  have  under  review,  to 
enable  him  to  compass  the  ends  of  justice, 
may  be  noted  three ; the  description  of  which 
it  will  in  all  cases  be  useful,  in  some  abso- 
lutely necessary,  to  have  in  a fixed  form, 
given  to  them  by  means  of  the  act  of  writing; 
viz.  the  demands  on  both  sides;  the  titles, 
or  grounds  of  demand,  on  both  sides;  and 
the  evidence:  — 

1.  On  the  part  of  the  plaintiff,  a description 
of  the  demand  in  this  permanent  form  is  in 
general  necessary  for  the  use  of  the  judge;  to 
the  end  that,  in  the  event  of  its  being  acceded 
to  by  him,  the  decision,  the  judgment,  pro- 
nounced by  him,  and  the  execution  of  that 
judgment,  may  be  sure  to  be  correspondent 
to  it. 

2.  The  same  reason  applies  to  any  demand 
that  may  happen,  in  the  course  of  the  cause. 
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to  be  brought  forward  on  the  part  of  the  de- 
femlant : since,  in  case  of  any  such  counter- 
demand,  he  takes  upon  himself,  pro  tanto,  and 
in  respect  of  it,  the  character  of  plaintiff.* 

3.  On  the  part  of  the  plaintiff,  again,  a de- 
signation of  the  title,  or  ground  of  demand, 
in  this  same  permanent  form,  if  not  at  all 
times  necessary  to  tbe  judge,  would  be  more 
or  less  useful  to  him ; to  enable  him  (in  so 
far  as  reflection  for  any  considerable  length 
of  time  may  be  necessary)  to  reflect  upon 
it,  without  danger  of  mis-recollection,  at  bis 
leisure. 

'I'his  in  the  case  of  him  who  acts  as  judge 
in  the  first  instance.  But,  in  case  of  dissatis- 
faction on  either  side,  and  appeal  accordingly 
to  another  court  (especially  if  the  propriety 
of  the  conduct  of  the  judge  below  is  to  be 
among  the  subjects  of  inquiry,)  these  fixed 
designations  will  be  little  less  than  necessary. 
The  demand  actually  acceded  to  by  the  judge, 
is  it  of  the  number  of  those  that,  according 
to  law,  are,  if  supported  by  appropriate  titles, 
capable  of  being  acceded  to?  The  title  on 
which  the  accession  given  to  the  demand  w;is 
grounded,  is  it  of  the  number  of  those  to  which 
the  law  has  given  the  faculty  of  serving  as  a 
support  to  that  sort  of  demand? — To  enable 
the  judge  above  to  give  a surely-grounded 
answer  to  these  several  questions,  it  seems 
little  less  than  necessary  that  of  each  of  them 
there  should  be  a description,  reduced  to  that 
permanent  form  which  excludes  all  dispute 
about  the  words,  and  enables  all  persons  con- 
cerned to  refresh,  at  any  time,  whatsoever  con- 
ceptions they  may  respectively  have  forme<l 
of  it. 

4.  That  on  both  sides  of  the  cause  the  evi- 
dence should  be  invested  with  the  same  per- 
manent character,  will  always  be  at  least 
conducive,  if  not  absolutely  necessary,  to  the 
ends  of  justice;  for  two  distinguishable  pur- 
poses:— 1.  That,  in  case  of  mendacity,  the 
alleged  matter  of  delinquency,  the  subject  or 
ground  of  prosecution,  and  eventually  of  pu- 
nishment, may  be  ascertained  beyond  dispute ; 
2.  That  eventually,  in  case  of  dissatisfaction, 
as  before,  it  may  be  seen,  upon  occasion,  how 
far  the  decision  professedly  grounded  on  the 
evidence,  was  really  warranted  by  it. 

Such  are  some  of  the  principal  of  the  pur- 
poses with  reference  to  which  the  exercise  of 
the  art  of  writing  promises  to  be  in  all  cases 
useful,  in  some  cases  little  (if  at  all)  less  than 
necessary  to  justice,  in  the  course  and  for  tbe 
purpose  of  the  suit. 

But,  howsoever  necessary  it  may  be  at  some 
stage  or  other  of  the  cause,  its  employment 


• Thus  in  English  procedure,  in  the  case  of 
distress,  on  one  hand,  and  avowry  on  the  other, 
distrainer  and  avower  are  recognised  as  acting, 
each  of  them,  in  the  character  of  plaintiff.  See 
Comyn’s  Dig.  Art.  Pleader. 
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to  the  exclusion  of  the  meeting  coram  judicc, 
where  practicable,  at  the  outset  of  the  cause, 
will  not  be  found  necessary,  or  so  much  as 
conducive,  to  justice. 

With  reference  to  both  points,  viz.  the  de~ 
mand  (i.  e.  the  particular  nature  and  descrip- 
tion of  the  service  alleged  to  be  due,)  and  the 
title  (i.  e.  the  ground  of  the  demand  in  point 
of  law  and  fact,  as  above  explained,!)  mis- 
conceptions and  consequent  mis-statements 
on  the  part  of  the  plaintiff  (unblameable  as 
well  as  blameable)  are  apt  very  frequently  to 
arise. 

In  so  far  as  the  true  nature  and  propriety 
of  his  demand  depends  upon  his  own  personal 
cognizance  of  the  facts  in  question,  such  in- 
correctnesses might,  in  case  of  due  attention, 
or  at  least  in  case  of  consummate  and  perfect 
intelligence,  on  his  part,  be  avoided.  But,  in 
so  far  as  it  depends  upon  the  personal  cog- 
nizance, and  thence  on  the  testimony,  of  an 
extraneous  witness,  the  most  consummate 
wisdom  on  the  part  of  the  suitor  would  not 
suffice  to  render  the  exclusion  of  them  in  any 
degree  secure.  Still  less  would  be  the  chance 
of  their  being  avoided,  where  the  source  of 
the  necessary  evidence  is  the  reluctant  bosom 
of  the  adverse  party  in  the  cause. 

Delivered  in  the  face  of  the  adverse  party, 
as  well  as  in  the  presence  of  the  judge,  a mis- 
statement of  that  sort  may  receive  its  correc- 
tion the  next  instant : mis-statements  in  any 
number  may  receive  their  correction  at  the 
same  minute  : delay,  vexation,  and  expense, 
avoided  altogether : nothing  of  which  a dis- 
honest adversary  can  take  advantage,  so  as 
to  render  the  fulfilment  of  a plaintiff’s  demand 
either  distant  or  precarious. 

Let  the  discussion  be  carried  on  in  writing 
— even  suppose  thedefendant  honest — a single 
mis-statement  of  this  sort  cannot  receive  its 
correction  till  the  length  of  time  alloted  for 
the  defendant  to  put  in  his  plea  is  run  out  — 
a length  to  which  there  are  no  certain  limits. 
But  technical  law  (especially  English  law,) 
if  it  does  not  find  a man  dishonest,  is  almost 
sure  to  make  him  so,  if  he  has  anything  to 
gain  by  dishonesty:  under  the  tuition  of  his 
professional  advisers,  he  accordingly  lies  by, 
and  suffers  the  mis-statement  to  pass  uncor- 
rected : consequence  to  the  unfortunate  au- 
thor, or  rather  utterer,  of  the  mistake,  loss 
of  the  suit  — of  that  individual  suit,  at  any 
rate  : liberty  or  not,  as  it  may  happen,  to 
bring  on  and  go  through  with  another,  if  so 
it  be  that  he  feels  himself  rich  and  bold 
enough. 

What  is  necessary  to  justice  is,  that  com- 
munications of  this  sort  should  respectively 
he  made : what  is  not  necessary  is,  that  they 
should  be  committed  to  writing  before  they 
are  made. 


•!  Supra,  Chap.  VI.  Exclusion,  of  Parties. 


Ch.  xvl]  technical  system 

§ 2.  Pleadings  in  use,  their  modifications. 

Pleadings  (understand  ready  written,  de- 
livered in  the  form  of  writing  in  the  first 
instance,)  is  the  term  employed  to  designate 
any  masses  of  discourse  delivered  in  that 
form,  and  purporting  to  contain  allegations 
made  by  the  parties  on  the  occasion  and  in 
the  course  of  the  cause. 

In  English  technical  procedure,  they  are 
distinguished,  according  to  the  courts  under 
the  judicature  of  which  they  are  delivered, 
into  common-law  pleadings,  and  equity  plea- 
dings. 

In  each  court  again  they  are  distinguishable 
into  general  pleadings  and  special  pleadings. 

I.  At  common  law.  In  a cause  of  the  class 
called  civil  causes  (i.  e.  not  considered  as 
criminal  causes,)  the  first  instrument  is  de- 
livered on  the  plaintiff’s  side,  and  is  called  a 
declaration. 

In  this  instrument,  the  nature  of  the  de- 
mand (i.  e.  of  the  service  demanded  at  the 
hands  of  the  judge)  is  supposed  to  be  stated  ; 
and,  as  supposed  or  pretended  (with  what 
truth  will  presently  be  seen,)  with  a degree 
of  certainty  sufficient  for  the  information  of 
the  defendant  and  the  judge  : and  moreover, 
the  title,  on  which  the  demand  is  founded, 
is  or  is  not  supposed  to  be  stated  with  like 
certainty : supposed  or  not  supposed  to  be 
thus  stated,  in  here  and  there  an  instance  it 
may  perhaps  be  found  to  be  so.* 

In  return  for  this,  comes  from  the  defen- 
dant’s side,  if  anything,  an  instrument  called 
the  plea.  Laying  aside  demurrer,  by  which 
the  demand  is  disputed  so  far  only  as  con- 
cerns the  ground  it  rests  on  in  point  of  law, 
— and  setting  aside  also<^/eas  in  abatement, 
commonly  having  no  other  object  than  mere 
delay,  and  never  having  anything  to  do  with 
the  demand, — the  other  sort  of  pleas,  pleas 
in  bar  to  the  action,  are  either  general  or  spe- 
cial. A plea  is  called  general,  when  the  ef- 
fect given  to  it  is  the  putting  an  end  to  the 
line  of  altercationf  in  this  mode  : it  states  a 
point,  which  it  calls  upon  the  plaintiff  to  join 
in  submitting  to  the  decision  of  a jury  : and 
admits  not  in  general  of  any  instrument  on 
the  part  of  the  plaintiff,  other  than  the  sig- 
nification of  his  consent  to  do  so.  To  do 
this,  is  to  bring  on  what  is  called  the  gene- 
ral issue : to  plead  a plea  having  this  effect, 
is  called,  for  shortness,  pleading  the  general 
issue.^ 

• Sxaroples:  — Debt^^on  contract,  bond,  de- 
mand, recognizance,  or  judgment. 

f Comyn  (Edit.  1802,)  Pleader,  p.  387. 
General  issues  given  by  Blackstone,  but 
given  only  as  examples,  are — not  guilty,  non 
assumpsit,  nil  debet,  non  est  factum,  nul  tort  (in 
Gilbert  on  Evidence,  nuJ,  tiel  tort.)  His  ac- 
count would  have  been  more  instructive,  had  he 
completed  the  list  of  these  general  pleas,  stating 
Voi.,  VII. 
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What,  in  all  cases,  it  purports  and  is  sup- 
posed to  do,  is,  to  express  in  general  terms  a 
denid  of  the  justice  of  the  plaintiffs  claim  i 
at  any  rate  in  respect  of  fact  — in  respect  of 
the  whole,  or  some  necessary  part,  of  the  mass 
of  facts  on  which  his  demand  is  grounded  ; 
and  eventually  also  in  respect  of  law.  What 
in  many  instances  it  really  does  (though 
without  professing  to  do,  and  perhaps  with- 
out being  generally  considered  as  doing,)  is 
the  giving  him  a right,  at  the  trial,  to  oppose 
the  demand  by  the  proof  of  coUnter-facts : 
counter- facts,  not  only  such  as  tend  in  dis- 
proof of  the  facts  relied  on  by  the  plaintiff, 
but  other  facts  of  such  a nature  that  the  law 
has  given  to  them  the  effect  of  establishing 
in  the  behalf  of  the  defendant  a counter-title, 
having  the  effect  of  destroying  the  force  of 
the  plaintiffs  title,  even  should  the  facts 
which  constitute  it  be  established. 

A special  plea, -— though  in  one  respect 
true  or  false  as  it  happens,  meant  or  not 
meant  to  be  true  as  it  happens,  — is  in  an- 
other respect  constantly  true  : and,  so  far  as 
it  is  true,  the  information  conveyed  by  it  is 
material  and  useful. 

The  matter  that  might  be  true  or  false,  as 
likewise  meant  to  be  true  or  meant  to  be 
false,  as  it  happened,  was  the  matter  of  fact 
asserted  by  the  plea. 

Of  the  information  conveyed  by  it,  that 
which  was  constantly  true,  was,  in  every 
case,  neither  more  nor  less  than  this : viz. 
that  the  matter  of  fact  therein  asserted  was 
the  matter  of  fact  which  the  party,  if  he 
attempted  to  prove  anything,  intended  to 
attempt  to  prove.  It  might  happen,  that, 
knowing  it  to  be  false  and  incapable  of  being 
proved,  he  did  not,  on  delivering  it,  intend 
to  attempt  proving  that  or  anything  else: 
delay  being  the  only  purpose  of  his  delivering 
it.  But,  if  he  intended  to  attempt  proving 
anything,  that  and  nothing  else  is  what  he 
(that  is,  his  lawyer)  must  have  intended  to 

all  along  by  their  side  the  species  of  action  to 
which  they  are  respectively  applicable.  In  Gil- 
bert’s book  on  Evidence,  three  other  pleas  pre- 
sent themselves  in  the  character  of  candidates  at 
least  for  admission  into  the  list:  viz.  1.  Non  as- 
sumpsit intra  sex  annos ; 2.  Solvit  ad  diem ; 3. 
Nullum  fecit  vastum : to  which  may  perhaps  be 
added,  nul  disseisin,  put  in  opposition  to  nul  tiel 

tort. Not  guilty,  Gilbert  applies  to  three  civil 

suits, viz.  trespass,  trover,  and  ejectment : be- 

sides criminal  suits. 

A general  plea  is  in  every  instance  charac- 
terizable  by  a few  words,  which  serve  for  the  de- 
nomination of  it.  Pleas  there  are  in  abundance, 
which,  though  special,  are  characterizable  still 
more  strictly,  viz.  each  of  them  by  a single  word : 
some  of  them  much  more  frequent  in  their  ap- 
plication, and  in  that  respect  more  general,  than 
several  of  those  general  ones.  The  only  distinc- 
tion therefore  seems  to  be,  the  effect  given  or  not 
given  to  the  two  sorts  of  pleas  respectively,  m 
above. 
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attempt  to  prove.  Why  ? Because,  by  the 
establislied,  and  in  this  instance  proper,  prac- 
tice, that  and  that  alone  is  what  at  the  trial 
he  would  be  allowed  to  prove. 

As  to  the  general  plea,  that  which  brings 
on  the  general  issue,  it  conveys  no  informa- 
tion at  all : it  conveys  in  no  instance  any 
more  information  of  the  ground  or  title  on 
which  the  defendant  means  to  rest  his  de- 
fence, than  in  most  instances  the  declaration 
does  of  the  ground  or  title  on  w’hich  the 
plaintiff  means  to  rest  his  demand. 

Thus  stands  the  matter  in  regard  to  writ- 
ten pleadings.  General  pleading  conveys  no 
information,  but  there  is  an  end  to  it : if  any 
information  is  conveyed  by  pleading,  it  is  by 
special  pleading,  but  there  is  no  end  to  it. 

Compare  this  with  the  result  of  the  meet- 
ing of  the  parties  in  the  presence  of  the  judge. 
W^hate  ver  information  can  be  requisite,  either 
to  the  parties  or  to  the  judge,  may  be  ob- 
tained by  it,  and  obtained  at  once. 

II.  In  equity  procedure,  the  first  instru- 
ment delivered,  and  which  of  course  is  de- 
livered by  the  plaintiff,  is  called  the  bill.  It 
corresponds  to  the  declaration  at  common 
law. 

What  the  declaration  pretends,  or  is  pre- 
tended, to  do,  the  bill  really  does : it  states 
both  demand  and  title.  The  declaration 
conveys  its  no-instruction  in  a discourse,  the 
length  of  which,  though  too  great  by  the 
whole  amount,  is,  in  comparison  with  that  of 
a bill,  for  the  most  part  moderate.  To  the 
length  of  a bill  there  are  no  bounds. 

^^at  it  calls  for,  is,  an  answer.  What 
it  produces  (not  to  speak  of  demurrers,  as 
above)  is  most  frequently  an  answer — not 
very  unfrequently  a plea:  the  answer,  upon 
oath  ; the  plea,  not  upon  oath. 

The  plea  is,  in  every  instance,  of  the  na- 
ture of  the  special  plea  above  described  in 
regard  to  pleadings  at  common  law. 

In  equity,  as  at  common  law,  pleadings 
used  at  one  time  to  be  drawn  into  length  by 
altercation.  In  both  instances,  but  more  par- 
ticularly in  equity,  the  length  of  the  chain 
has  of  late  years  been  more  or  less  contract- 
ed, by  the  opposing  pressure  of  public  indig- 
nation. 

As  to  the  range  of  the  mendacity-licence 
under  the  two  systems,  it  is  already  under- 
stood. In  common-law  pleadings,  it  has  no 
exception ; in  equity  pleadings,  the  instru- 
ment called  the  answer  constitutes  the  only 
one. 

§ 3.  Uses  of  this  device,  in  conjunction  with 
its  auxiliary  devices,  to  Judge  and  Co. 

In  practice,  the  profit  produced  to  the  part- 
nership by  the  system  of  pleading,  conducted 
as  we  see  it,  is  a very  complex  mass : inclu- 
ding in  its  composition  the  accumulated  be- 
nefits produced  by  the  four  principal  articles 
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in  the  already  enumerated  list : — 1 . Blind  fix- 
ation of  times  for  operations ; 2.  Long  inter- 
vals between  sitting  and  sitting;  3.  Principle 
of  nullification  ; 4.  Mendacity-licence : with- 
out reckoning  the  master-device,  exclusion  of 
parties  from  the  judge’s  presence,  and  other 
devices,  the  benefit  of  which,  how  consider- 
able soever  in  itself,  is,  in  the  character  of  an 
auxiliary  to  the  device  here  in  question,  less 
considerable,  or  less  conspicuous. 

That  the  nature  and  utility  of  so  rich  a 
compound  may  be  the  more  clearly'under- 
stood,  let  us  endeavour  to  bring  to  light  the 
separate  virtue  of  each  element  taken  by  it- 
self: what  each  has  contributed  to  the  com- 
mon ends. 

Taking  this  element  for  the  basis,  let  u^ 
first  observe  its  virtues  when  pure;  and  then, 
conceiving  the  several  others  as  if  necessarily 
added  one  after  another  (not  that  in  fact  they 
were  so,)  observe  what  additions  it  stands 
indebted  for  to  the  separate  virtues  of  the 
several  other  elements  so  intimately  and  hap- 
pily combined  with  it. 

1.  Had  it  stood  by  itself,  the  sources  of  the 
mischiefs  produced  by  it  to  suitors,  and  thence 
of  the  advantages  to  the  man  of  law,  would 
have  been  confined  to  these, — viz.  1 . Employ- 
ment of  writing  in  cases  where  it  was  impro- 
per, as  being  either  useless,  or  preponderantly 
expensive;  2.  Accumulation  of  surplusage. 

2.  From  the  blind  fixation  of  times  for  judi- 
cial operations — from  this  device  alone,  added 
to  that  of  unnecessary  and  excessive  scrib- 
bling, might  have  been  derived  a further  ad- 
vantage, besidesthe  advantages  already  spoken 
of  as  drawn  from  this  same  device.  The  suit 
being  brought  to  a premature  and  fruitless 
end  by  the  breach  of  this  or  that  blind  ap- 
pointment, the  use  of  the  pleadings  delivered 
in  the  course  of  that  suit  might  have  been 
deemed  to  have  terminated  along  with  it : con- 
sequence, if  another  suit,  then  a fresh  series 
of  pleadings ; useful  or  useless,  with  or  without 
surplusage,  quantity  of  writing  doubled. 

3.  Another  addition  is  made  to  the  virtues 
of  the  compound,  by  the  application  of  the 
principle  of  nullification.  In  regard  to  instru- 
ments, the  principle  of  nullification  renders 
much  the  same  sort  of  service,  as  is  rendered 
by  the  blind  fixation  of  times,  in  regard  to 
operations.  In  both  instances,  the  object  was 
to  make  a pretence  for  causing  to  be  done 
over  again,  business  that  had  been  done  al- 
ready. For  this  profitable  reiteration,  the 
non-performance  of  this  or  that  operation  at 
a given  time  formed  one  pretence;  the  sup- 
posed incongruity  of  this  or  that  instrument 
formed  another  pretence. 

4.  Let  us  next  observe  the  additional  ad- 
vantage derived  from  the  excessive  length  of 
interval  between  sitting  and  sitting.  The 
preceding  device  furnishing  means — this  fiifi 
nishes  motives. 
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Suppose  the  sittings  from  day  to  day,  and 
offices  as  well  as  courts  open  alike  at  all 
times,  the  operation  omitted  one  day  might 
be  performed  the  next ; the  instrument  pro- 
nounced incompetent  one  day,  might  be  a- 
roended  or  replaced  the  next. 

In  this  mode  the  interest  of  Judge  and  Co. 
would  indeed  have  been  served  well  enough ; 
but,  both  parties  being  materially  vexed  and 
pillaged,  neither  of  them  very  materially 
served.  Judge  and  Co.  would  have  found  them 
both  complaining,  neither  joining  with  them 
to  deliver  the  other  into  their  hands.  Means 
for  plaguing  the  adversary  would  not  have 
been  wanting ; but  motives  would  have  been 
inadequate. 

Interpose  the  length  of  interval,  institute 
terms  and  circuits,  manufacture  inevitable 
delay, — in  proportion  to  the  length  of  it  the 
account  of  encouragement  swells : the  value 
of  the  delay  rises  in  the  joint  ratio  of  the 
weight  of  the  burthen  from  which  a man  is 
respited  (or  perhaps  liberated,)  and  the  length 
of  the  respite : to  the  dishonest  debtor,  to 
the  dishonest  usurper  of  another  man’s  right, 
to  the  malefactor  in  every  stage  of  guilt,  the 
commodity  offered  becomes  more  and  more 
valuable,  in  proportion  to  the  magnitude  of 
the  debt  due,  the  value  of  the  right  usurped, 
and  (in  so  far  as  any  proportion  between  de- 
linquency and  punishment  is  maintained)  the 
mischievousness  of  the  crime. 

Without  this  device,  the  partnership  would 
have  stood  alone,  with  the  whole  world 
against  them : with  all  their  power,  they 
might  have  found  an  united  people  too  many 
for  them.  Availing  themselves  of  this  device, 
and  availing  themselves  of  it  to  the  extent  we 
see  and  feel,  they  made  a division  among  their 
adversaries — they  made  a coalition  vv’ith  one 
half  of  them:  in  every  dishonest  debtor,  in 
every  usurper  of  another’s  right,  in  every 
malefactor,  in  every  evil  doer,  they  behold  an 
eager  customer,  a purchaser,  an  accomplice. 

6.  The  mendacity-licence  may  close,  as  it 
served  to  crown,  the  list.  It  contributed  to 
the  common  end  in  two  perfectly  distinct 
ways : — 

1.  To  the  dishonest  defendant  it  was  of 
use,  by  affording  an  additional  source  of  de- 
lay. The  fund  of  true  allegation  has  narrow 
limits  : the  fund  of  false  allegation  is  inex- 
tinguishable. Let  the  length  of  time  gained 
by  an  allegation  on  the  defendant’s  side  be 
ever  so  great,  say  six  months ; without  the 
benefit  of  the  mendacity-licence,  the  advan- 
tage thus  obtainable  would  be  but  inconsider- 
able. In  multitudes  of  the  causes  that  now 
take  place,  the  demand  is  of  a debt,  and  the 
debt  justly  due.  But  (the  debt  being  by  the 
supposition  due,)  on  the  part  of  the  defend- 
ant, the  case  admits  not  of  any  allegation  that 
shall  be  at  the  same  time  pertinent  and  true. 
Here  is  delay  enough,  if  it  could  find  custom- 
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ers,  but  nobody  is  in  a condition  to  buy  it  = 
the  oath,  with  its  eventual  punishment,  the 
oath  and  the  scrutiny,  form  a bar,  which  (a 
few  rash  adventurers  excepted)  excludes  ^ 
maid  fide  customers.  Remove  the  bar,  and 
you  have  as  many  customers,  as  you  can  find 
or  make  dishonest  debtors. 

Prom  the  defendant’s  side,  let  us  turn  to 
the  plaintiff’s.  One  of  two  classes  of  dishonest 
plaintiffs  owes  its  existence  to  this  device. 

There  stands  one  man,  who,  having  a right 
(say  to  a sum  of  money  due,)  and  being  of 
course  conscious  of  that  right,  is  led  by  angei’, 
or  some  project  of  advantage,  to  convert  that 
right  into  an  instrument  of  oppression.  Men 
of  this  description  have  no  need  of  the  men- 
dacity-licence. The  vexation  and  expense 
produced  by  the  other  devices  furnish  him 
with  the  means. 

But  men  thus  circumstanced  are  in  com- 
parison but  few.  Establish  the  mendacity- 
licence,  remove  the  bar  set  up  by  the  obliga- 
tion to  speak  truth,  their  number  is  without 
bounds. 

The  demon,  by  I forget  what  father  of  the 
church,  was  styled  the  ape  of  the  Almighty. 
Conceive  him  in  the  character  of  the  un- 
righteous judge  (that  is,  under  the  fee-gather- 
ing and  technical  system,  of  any  judge,)  with 
the  mendacity-licence  in  one  hand,  and  the 
other  open  to  receive  the  fees,  addressing 
himself  to  rogues  of  all  classes  by  two  differ- 
ent invitations : — 

“ Come  unto  me,  all  ye  that  are  heavy  la- 
den:” down  with  your  money,  out  with  your 
lies,  and  I wall  give  you  rest,  — rest,  perad- 
venture  for  ever:  rest  for  many  and  many  a 
day,  at  any  rate.  Such  is  his  address  to  dis- 
honest debtors. 

Come  unto  me,  all  ye  who,  seeing  adver- 
saries in  your  way,  see  them  unable  to  defend 
themselves : come  ye  unto  me ; ye  have  no 
need  of  right,  so  ye  bring  lies  and  money : 
your  money  is  my  reward,  your  lies  are  my 
pretence.  I will  deliver  your  adversaries  into 
your  hand  : numbering  (adds  the  commen- 
tator) among  your  adversaries,  all  whose  ene- 
my you  are,  whether  they  are  or  are  not  your 
enemies.  Such  is  his  address  to  all  such  who 
may  be  engaged  to  tread  in  the  paths  of  ini- 
quity and  oppression  in  the  character  of  plain- 
tiffs— plaintiffs,  without  being  creditors. 

§ 4.  Pretended  use  of  this  device, — certainty. 

In  the  regular  form  of  technical  procedure, 
written  pleadings  are  constantly  required. 

We  have  seen  the  information,  which,  under 
natural  procedure,  is  given  ; given  by  the  ju- 
dicial meeting,  given  of  course,  and  without 
professing  it.  Of  this  body  of  information,  a 
small  part  only  can  by  technical  procedure  be 
so  much  as  professed  to  be  given ; and  what- 
soever professions  of  this  kind  are  made,  ara 
false. 
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With  regard  to  the  nature  of  the  service 
demanded,  and  the  ground  of  the  demand,  it 
would  be  too  much  to  say  that  no  true  in- 
formation is  ever  given  in  any  of  the  instru- 
ments comprised  under  the  name  of  pleadings. 
Falsehood  thus  universal  would  not  have  been 
necessary,  nor  so  much  as  in  a superior  de- 
gree subservient,  to  the  purpose.  What  was 
sufficient  was,  that,  along  with  the  matter 
which,  had  it  stood  alone,  would  as  far  as  it 
went  have  been  instructive,  so  large  a dose 
of  falsehood  was  everywhere  mixed,  as  was 
sufficient  to  destroy  all  confidence,  all  capa- 
city of  instruction,' in  such  part  of  the  mass 
as  was  true. 

Certain  Jews,  travelling  towards  a sea- 
port, met  with  a Christian,  and  asked  him 
the  way  to  it.  He  pointed  along  the  shore, 
to  a path  which  he  knew  would  soon  be  co- 
vered by  the  tide  ; they  struck  into  it,  and 
were  drowned.  To  the  Christianity  of  Lord 
Coke,  by  whom  the  stratagem  is  reported,  it 
affords  matter  of  exultation.  “ Thus  perish- 
ed,” says  he,  “ these  infidel  Jews.”* 

This  stratagem  may  be  received,  if  not  as 
the  model,  at  any  rate  as  an  emblem,  of  the 
policy  pursued  in  the  adjustment  of  the  prin- 
ciples of  pleading.  Misconception  is  worse 
than  no  conception:  false  information  is  worse 
than  none.  Had  the  communicative  Christian 
held  his  peace,  the  infidels  might  have  es- 
caped. When,  from  a source  from  which  he 
had  expected  information,  a man  finds  none, 
the  effect  of  his  disappointment  is  only  to  put 
him  upon  the  look-out  for  another  : false  in- 
formation, when  acted  upon,  cuts  a man  off 
from  true,  and  makes  error  sure. 

The  first  object,  therefore,  was  to  produce 
misconception  — misconception,  and  certain 
error  in  consequence.  Unfortunately,  the 
advantage  derivable  from  this  policy  has  its 


• The  facts,  as  reported  in  the  2d  Inst  506-8, 
are  shortly  these : — Edward  the  First,  in  consider- 
ation of  a fifteenth  granted  to  him  by  the  Parlia- 
ment, consented  to  the  passing  of  the  18  Ed.  I., 
which  forbade  any  Jew  to  take  usury  upon  any 
lands,  rents,  or  other  things.  The  consequence 
was,  that  more  than  15,000  Jews  left  the  king- 
dom. The  richest  of  them  embarked  with  their 
treasures  in  a large  ship,  and  when  they  had  got 
beyond  Queenborough,  the  master  and  some  of 
the  sailors  agreed  to  destroy  their  passengers  by 
a stratagem.  They  cast  anchor  in  a place,  where 
the  ship  at  the  ebb  was  left  on  the  dry  sands. 
The  master  then  enticed  the  Jews  to  wmk  with 
him,  for  their  recreation,  and  when  he  perceived 
the  tide  coming  in,  he  stole  away  from  them, 
and  got  back  to  the  ship  in  safety.  The  tide 
overtook  the  J ews,  and  as  all  help  was  refused 
them,  they  were  drowned.  The  master  and  his 
confederates  were  indicted  for  murder,  convicted, 
and  hanged.  At  the  end  of  the  case,  Coke  says, 
“ And  hereby  it  appeareth  that  Divine  ultion 
did  follow  these  cruel  Jews,  wicked  and  wretched 
men ; for  the  debts  of  cruelty  are  seldom  unpaid.” 
The  case  is  also  referred  to  in  3 Inst.  50.— JSd. 


bounds.  Information  recognised  to  be  false, 
becomes  tantamount  to  ruin.  The  first  gang 
of  the  infidels  were  drowned ; but  had  a se- 
cond been  within  sight,  the  stratagem  would 
not  have  succeeded  upon  the  second. 

In  pleadings,  certainty  is  a qualification 
exacted  with  the  utmost  rigour.  Certainty, 
a non-lawyer  would  say  to  himself,  includes 
truth.  No  such  thing.  By  certainty,  though 
they  have  never  said  as  much,  they  mean 
precision  : precision,  and  nothing  more.  Pre- 
cision is  a quality  which  it  is  just  as  easy  to 
give  to  falsehood  as  to  truth : accordingly, 
so  it  be  but  precise,  what  is  notoriously  false 
is  just  as  good  as  if  it  were  true. 

Precision  and  assuredness  being  two  qua- 
lities which,  consistently  with  truth,  it  is 
scarcely  in  the  power  of  the  plaintiff  to  give 
to  the  allegation  by  which,  in  the  first  in- 
stance, he  states  the  nature  and  ground  of  his 
application  to  the  judge,  — the  rational  and 
obvious  course  is,  to  permit  it  in  the  first 
instance  to  be  worded  with  that  degree  of 
generality  and  indecision,  which  cannot  but 
accompany  the  conception  entertained  of  it 
by  the  plaintiff  in  the  interior  of  his  mind.f 


+ At  the  hands  of  another  individual,  and,  in 
his  default,  at  the  hands  of  the  judge,  a man 
may  have  a right  to  a service  — to  a service  of 
any  degree  of  importance, — and  yet,  in  the  first 
instance,  antecedently  to  an  explanation  (to  an 
explanation  which  cannot  take  place  without  a 
meeting  of  the  parties  in  the  presence  of  the 
judge,)  not  a single  circumstance  may  be  capable 
of  being  averred  with  precision,  consistently  with 
truth: — not  the  quality  and  quantity  of  the  ser- 
vice, the  time  at  which  it  became  due,  the  place 
at  which  it  should  have  been  rendered,  the  title 
on  which  the  right  to  it  is  grounded  (including 
the  numerous  list  of  collative  events,  one  or 
other  of  which  must  be  affirmed,  and  of  ablative 
events,  all  of  which  must  be  negatived,  with  all 
their  several  circumstances  of  time,  place,  and 
individual  things  and  persons  concerned:)  no, 
nor  so  much  as,  among  two  or  more  persons,  the 
individual  by  whom,  or  at  the  charge  of  whom, 
the  service  (payment  of  money,  suppose)  shoula 
have  been  rendered.  .'Ul  depends  upon  informa- 
tion, which,  by  the  assistance  of  the  judge,  may 
or  may  not  be  obtainable,  but  which,  without 
that  assistance  (that  is  to  say,  at  the  commence- 
ment of  the  suit,)  is  plainly  unobtainable. 

In  any  of  these  cases  (cases  occurring  in  every 
day’s  practice,)  what  can  be  more  barbarous 
than,  on  pain  of  loss  of  cause,  under  a penalty 
severe  to  any  amount,  unjust  in  every  case,  thus 
to  insist  upon  precision,  when,  consistently  with 
truth,  precision  is  impossible  ? 

Suppose  the  parties, — one  plaintiff,  and  one 
defendant,— met  together  in  the  presence  of  the 
judge,  everything  of  this  sortwUl  eitherbecleared 
up — cleared  up  at  once,  or  put  in  the  best  trai.. 
for  being  so. 

Suppose,  besides  the  plaintiffj  two  individuals, 
of  wnom  it  is  as  yet  uncertain  on  which  the 
burthen  ought  to  rest : let  both  of  them  be  pre- 
sent at  the  meeting,  this  point,  it  will  frequently 
happen,  may  be  cleared  up  on  the  spot,  and  iii 


Ch.  XVI,]  TECHNICAL  SYSTEM- 

This  course  was  too  simple  for  the  founders 
of  English  jurisprudence.  Certainty  (mean- 
ing, as  before,  precision)  — certainty,  it  had 
occurred  to  them,  was  a very  desirable  pro- 
perty ; as  on  all  other  occasions,  so,  in  parti- 
cular, on  the  occasion  of  all  allegations  and 
communications  made  for  the  purposes  of  jus- 
tice. Certainty,  therefore  — nothing  short  of 
certainty,  was  what  on  this  occasion  they 
were  determined  to  have.  But  the  allegation 
you  insist  upon  cannot  at  the  same  time  be 
thus  certain,  and  be  true.  Well  then,  if  that  be 
the  case,  we  won’t  insist  upon  its  being  true. 
In  our  law,  in  our  morality,  diffidence  is  un- 
pardonable: as  to  falsehood,  far  from  shock- 
ing us,  it  is  on  all  occasions  our  delight.  Fear 
nothing,  plaintiff;  falsehood  shall  be  no  pre- 
judice to  you,  so  it  be  advanced  with  confi- 
dence. 

To  men  who  could  decide  thus,  all  idea  of 
utility  must  have  been  altogether  out  of  sight: 
adherence  to  practice,  adherence,  and  that  of 
the  blindest  kind,  was  taken  for  the  only  rule. 
For  every  purpose  of  information,  false  in- 
formation must  in  this  case  have  been  worse 
thati  none : the  effect  of  it,  if  it  had  any, 
could  only  be  to  mislead.  Yet  this  falsehood 
they  were  determined  not  only  to  receive  from 
the  plaintiff,  but  to  force  him  to  give. 

Of  the  information  required  to  be  given, 
and  given  accordingly,  in  pleadings,  what  can- 
not be  said  is,  that  it  is  in  every  instance 
false : what  may  be  said  is,  that  it  is  in  so 
many  instances  allowed  to  be  false,  that,  upon 
the  whole,  it  is  of  at  least  as  little  use  as  if 
it  were  always  so. 

Not  content  with  requiring,  at  the  hands 
of  a plaintiff,  allegations  which,  supposing  it 
in  his  power  to  render  them  correct,  might 
afford  to  the  defendant  information  capable 
of  being  of  service  to  him  for  the  guidance  of 
his  defence,  — might,  in  a word  (in  so  far  as 
it  were  true  and  correct,)  be  useful  and  in- 
structive;— they  have,  on  various  occasions, 
insisted  on  a variety  of  allegations,  partly 
false,  partly  irrelevant,  partly  absurd  and 
unmeaning,  and  which,  if  true,  could  not  be 
of  any  use.  Why  insist  upon  them?  For  what 
reason  ? Because  the  insertion  of  them  had 
been  customary.  Violation  of  truth  is  a thing 


consequence  one  of  them  be  left  free.  He  has 
had  to  make  this  one,  perhaps  unpleasant  visit ; 
at  this  price  he  is  free.  What  is  this,  compared 
to  an  English  equity,  or  even  common-law  suit? 
What  a flea-bite  is  to  a fracture. 

Under  the  technical  system,  the  right  and  the 
wrong  defendant  being  as  yet  absolutely  undis- 
tinguishable,  the  plaintiff  finds  himself  compel- 
led to  fix  upon  one  of  them  in  the  dark.  At  the 
end  of  the  suit,  when  the  evidence  comes  to  be 
heard,  the  one  thus  fixed  upon  turns  out  to  be 
the  wrong  one.  Here,  then,  instead  of  the  money 
(supposing  it  money)  justly  due  to  him,  the  re- 
sult IS,  the  obligation  of  paying  three,  four,  or 
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not  worth  avoiding:  departure  from  custom, 
from  precedent,  would  be  intolerable. 

If  the  judicial  power  had  seconded  the 
views  of  the  legislative,  the  state  of  legisla- 
tion on  this  ground  would  not  have  been  thus 
deplorable.  A time  there  was,  in  the  j-eign 
of  one  of  the  Edwards,  when  the  legislature, 
by  an  act  which  is  still  in  force,  conveyed  to 
the  respective  courts  (or  rather  to  the  chan- 
cellor) a subordinate  power  of  legislation  in 
this  behalf.  But  power,  legal  power,  is  one 
thing ; knowledge,  intelligence,  which  is  in- 
tellectual power  (not  to  speak  of  inclination,) 
is  a very  different  thing.  What  the  legislator 
did  convey  to  them,  was  legal  power : what  he 
knew  not  how  to  convey  to  them,  was  incli- 
nation : what  he  could  not  convey  to  them, 
was  adequate  intelligence  : he  had  it  not  to 
give  ; they,  if  he  had,  were  not  in  a condition 
to  receive  it.  Had  their  stock  of  intelligence 
been  ever  so  abundant,  what  should  havebeen 
their  inducement  to  employ  it?  The  labour 
would  have  been  their  own ; the  benefit  would 
have  been  reaped  by  their  fellow-subjects : a 
part  by  suitors  ; the  other  part,  and  the  most 
valuable  (because  reaped  without  expense,) 
by  those  whose  good  fortune  it  would  be,  by 
means  of  the  information  thus  afforded  them, 
to  escape  the  misfortune  of  becoming  suitors. 
Instead  of  pursuing  the  course  prescribed  to 
them,  they  took  a course  which  was  at  once 
more  commodious  and  more  profitable.  They 
left  it  to  the  plaintiff  to  word  his  own  demand ; 
and  when  worded  by  him,  and  worded  at  bis 
peril,  he  learnt  by  the  gain  or  loss  of  his  cause, 
whether  the  wording  of  it  was  or  was  not 
to  their  taste.  For  themselves,  they  never 
thought  anything  about  the  matter  ; it  was 
for  him  to  declare,  and  at  the  peril  of  loss,  and 
perhaps  ruin,  what  those  conceptions  were, 
which,  so  far  from  having  been  declared  and 
made  known,  had  never  been  so  much  as 
formed. 

The  same  proposition  was  capable  of  being 
expressed  in  a multitude  of  different  ways, 
and  perhaps  with  equal  propriety  in  any  one 
of  the  whole  number.  When  tlie  suitor  came 
to  give  words  to  his  claim,  what  was  the  in- 
quiry of  the  judge  ? Not  whether  the  word- 
ing employed  by  the  plaintiff  was  capable  of 


five  score  pounds  more  than  a great  majority  of 
the  people  would  be  respectively  able  to  nay, 
were  they  to  leave  themselves  houseless,  naked, _ 
and  penniless.  In  this  condition,  the  plaintiff 
has  to  seek  his  remedy  against  another  defendant, 
who,  if  for  this  time  he  happens  to  be  the  right 
one,  may  have  gone  out  of  reach,  or  become  in- 
solvent ; or  the  evidence  by  which,  if  taken  in 
time,  the  obligation  might  have  been  proved 
upon  him,  may  be  unobtainable.  But  suppose 
the  plaintiff  at  this  time  successful : will  lie  ob- 
tain re-imbursement  of  the  costs  produ^d  by 
his  innocent  and  inevitable  mistake  i Not  fie 
indeed. 
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answeringthe  purpose,  but  whether  they  were 
the  exact  words  which  he  himself  (the  judge) 
would  have  employed.  If  there  was  a hair’s- 
breadth  difference,  so  much  the  worse  for  the 
plaintiff : his  cause  was  gone. 

Was  there  any  possible  means  of  safety  for 
an  unfortunate,  or  perhaps  obnoxious,  suitor? 
Oftentimes  it  has  appeared  to  me  that  there 
was  none.  The  claim  was  alike  capable  of 
being  preferred  in  either  of  two  ways  : the 
plaintiff  pitched  upon  the  first,  the  judge  upon 
the  second : had  the  plaintiff  employed  the 
second,  the  judge  would  have  stamped  his  ex- 
clusive approbation  upon  the  first. 

To  the  non-professional  reader,  a few  spe- 
cimens of  what  lawyers  call  certainty  may  be 
neither  useless  nor  unacceptable  : — 

A specific  thing  (if  you  want  to  get  it  of 
a man,  or  he  wants  to  get  it  of  you,)  belongs 
to  the  class  of  moveables,  or  to  the  class  of 
immoveables. 

The  first  instrument  by  which  any  infor- 
mation is  pretended  to  be  conveyed,  is  the 
declaration — the  first  instrument  delivered  in 
the  plaintiff’s  name.  Under  natural  proce- 
dure, at  the  first  judicial  meeting  (be  it  a 
moveable  thing,  or  a thing  immoveable,  that 
is  demanded,)  what  the  thing  is  that  is  de- 
manded, and  on  what  ground  it  is  demanded, 
would  (amongst  so  many  other  articles  of  in- 
formation that  might  eventually  be  of  use) 
come  out  of  course,  with  every  degree  of  cer- 
tainty that  was  at  once  requisite  and  prac- 
ticable. 

How  is  it  under  technical  procedure  ? If  it 
is  ahorse  your  adversary  wants  of  you,  the 
action  is  called  an  action  of  trover,  and  the 
declaration  a declaration  in  trover.  To  state, 
and  with  truth,  what  it  was  that  was  wanted 
of  you,  viz.  that  it  was  a horse,  could  not  well 
be  avoided  : but  as  to  the  ground  of  the  de- 
mand, the  statement  under  this  head  must 
always  indeed  be  precise,  but  (except  in  a 
case  which  scarce  ever  happens)  it  must  as 
certainly  be  false.  It  must  be  not  only  false, 
but  impertinent.  Had  it  been  necessary  for 
him  to  say  how  the  animal  became  his,  this, 
in  case  of  his  demands  being  unjust,  might 
have  been  of  use  to  you.  This,  accordingly, 
is  what  he  is  excused  from  saying : what  he 
is  obliged  to  say  is,  how  it  came  to  be  yours : 
that  is,  in  your  possession  for  the  time 
(though,  if  his  demand  be  well  grounded,  you 
have  no  permanent  right  to  it.)  You  found 
the  horse  : this  is  what  he  would  always  be 
forced  to  say,  even  were  he  to  know  that  you 
bought  it,  or  that  he  lent  it  to  you. 

Where  a thing  immoveable  is  the  subject 
of  the  demand,  it  is  still  worse.  Not  only  the 
statement  of  the  title  is  never  given,  but, 
though  a description  of  the  subject  of  the  de- 
mand is  always  given,  it  is  never  true.  If  it  is 
one  acre  that  a man  wants  of  you,  his  lawyer 
mentions  twenty  acres  or  two  hundred — ajiy 


[Book  VIII. 

number  that  he  pleases.  As  to  the  title,  the 
place  of  instruction  is  here  again  supplied  by 
falsehood  and  impertinencies.  A foolish  story 
is  told  about  somebody  called  Doe,  that  was 
turned  out  by  somebody  called  Roe — an  ima- 
^nary  man  by  another, — as  anybody  may  see 
in  Blackstone.* 

Thereupon,  to  work  the  lawyers  go,  upon 
the  ground  of  this  superficially  silly,  funda- 
mentally wicked,  story ; justice  the  pretence, 
pillage  the  object  and  result,  mendacity  the 
means. 

Are  you  really  at  a loss  to  know  what  it 
is  the  man  wants  of  you  ? The  information 
pretended  to  be  given  byyour  adversary  being 
all  a sham, — if  you  want  any  real  information, 
it  is  for  you,  the  defendant,  to  apply  for  it. 
Your  lawyer  makes  a motion  for  it ; so  much 
more  business : a cause  within  a cause.  Here 
we  see  the  use  of  the  false  information : to 
make  a man  pay  so  much  the  more  if  he  would 
have  true. 

Where  ignorance  or  doubt  is  the  real  state 
of  the  mind,  assertion  of  knowledge  is  menda- 
city. Who  is  there  that  does  not  see  this  ? 
What  lawyer  can  avoid  seeing  it  ? Every  de- 
gree of  persuasion,  short  of  that  which  is  ex- 
pressed by  the  word  knowledge,  is  proscribed 
in  pleading : it  would  be  want  of  certainty. 
Mendacity,  therefore,  on  the  part  of  every 
snitor  whose  degree  of  persuasion  falls  short 
of  the  highest,  is  called  for  and  compelled. 
Moral  vice  is  made  into  a legal  duty  : and  a 
duty  for  the  breach  of  which  there  is  no  par- 
don. 

Wherever  a man  speaks  in  the  disjunctive, 
a sort  of  doubt  is  confessed  : which  is  a sort  of 
ignorance.  Accordingly,  the  disjunctive  con- 
junction or  is  proscribed  in  pleading.  The 
word  and  is  exacted  instead  of  it.  Why  ? 
Because  and  is  always  certain,  though  it  be 
always  false. 

Half  a dozen,  or  thereabouts,  is  the  num- 
ber of  different  titles,  upon  one  or  other  of 
which,  or  perhaps  sometimes  two  or  more  at 
a time,  a demand  of  money  due  is  most  fre- 
quently apt  to  be  grounded : work  and  la- 
bour done,  goods  sold  and  delivered,  money 
lent  without  security,  money  lent  on  note  of 
hand,  and  so  forth.  You  sold  the  defendant 
a horse  for  £20,  and  he  gave  you  his  note  of 
hand  for  it.  It  is  matter  of  doubt  to  you, 
which  fact  you  may  be  best  able  to  prove : 
the  sale  of  the  horse,  or  his  signature  of  the 
note.  At  the  suggestion  of  truth  and  com- 
mon sense,  would  you  say  that  the  man  owes 
you  £20, — viz.  either  upon  the  score  of  the 
sale,  or  upon  the  score  of  the  note  ? You 
would  lose  your  money.  What  they  make 
you  do  is,  to  demand  two  debts  of  £20  each : 
one  due  upon  the  sale,  the  other  upon  the 
note. 
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In  the  ca«e  ju^t  put,  these  two  demands 
might  serve,  But  the  practice  is,  where  one 
debt  is  due,  to  cl^m  half  a dozen  or  more,  as 
above ; each  to  the  same  amount ; each  wdth 
a separate  count  (that  is  the  word)  to  claim 
it.  The  more  counts  the  more  writing : the 
more  writing,  the  more  fees. 

Whatever  be  the  demand,  in  general  a de- 
claration contains  divers  counts : stories,  of 
which  one  may  perhaps  be  true,  most  com- 
monly all  but  one  false. 

Thereupon,  at  the  trial,  the  jury  being 
agreed,  and  ready  to  give  their  verdict  for 
you  the  plaintiff,  — doubts  upon  doubts,  on 
which  of  all  these  counts  to  take  it : the 
jury,  who  know  nothing  about  counts,  wait- 
ing in  gaping  admiration  to  know  what  de- 
cision, which  is  not  theirs,  shall  be  given  to 
the  world  for  theirs.  Take  your  verdict  on  a 
wrong  count,  you  lose  it : saving  always  the 
privilege  of  taking  your  chance  (at  the  twelve- 
month’s end)  for  another  such  verdict,  which 
may  again  be  on  a wrong  count:  and  so  toties 
quoties. 

Under  natural  procedure,  at  the  first  judi- 
dicial  meeting,. — in  a court  of  conscience  for 
example  (for  parliament,  whensoever  it  shall 
be  its  pleasure,  knows  where  conscience  is  to 
be  found,)  — all  this  would  have  been  settled 
at  once,  and  upon  the  best  evidence. 

Such  being  the  case  with  the  most  com- 
mon sorts  of  demand  that  could  be  found, — 
suits  individually  counted,  in  perhaps  nine- 
teen out  of  twenty, — to  pursue  the  inquiry 
through  the  list  of  the  less  common  ones, 
would  be  as  useless  as  it  would  be  endless. 
Such  the  information  destined  for  the  suitors  : 
such  the  pretended,  and  not  intended,  use  to 
the  suitors ; such  the  real  and  intended  use, 
to  the  judges  and  their  partners. 

All  this  lies  open  to  every  eye  that  can 
endure  to  look  upon  it : all  this,  though  in 
Blackstone’s  colouring,  is  pourtrayed  even  by 
Blackstone.  Such  is  the  ground  on  which  he 
builds  the  claim  of  his  firm  to  the  veneration 
and  gratitude  of  mankind  ! 

All  this  for  ever  before  our  eyes,  pleadings 
coming  in  question,  judges  talk  of  certainty. 
To  all  this  certainty,  know  they,  or  know 
they  not,  the  non-necessity  of  truth  ? If  yes, 
what  dishonesty  ! if  no,  what  ignorance  1 

Pretended  study,  — to  prevent  surprises: 
that,  at  the  trial,  both  parties  may  come  pre- 
pared. Real  study,  — to  produce  surprises: 
that,  sometimes  by  the  production  of  the  sur- 
prise, sometimes  by  the  apprehension  of  it, 
business  may  be  made. 

By  the  judicial  meeting,  surprise  would 
really  be  prevented : everything  that  was  eyer 
called  surprise.  Who,  except  by  shutting  bis 
eyes,  or  turning  them  aside,  can  avoid  see- 
ing it? 

Lawyer. — The  pleadings  giving,  according 
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to  you,  no  information,  or  worse  than  none, 
how  is  it  that  surprises  are  not  perpetual  ? 
How  is  it  that  parties  ever  come  prepared? 

Non-Lawyer. — I did  not  say  that  no  infor- 
mation  is  ever  to  be  got  from  your  pleadings ; 
such  consistency,  I have  observed  already, 
would  be  of  no  use  to  you,  but  the  contrary. 
What  I mean  to  say  is,  that  in  general  it  is 
not  from  that  source  that  the  information  a 
man  stands  in  need  of  for  the  support  of  a 
just  cause,  is  obtained.  Whence,  then,  is  it 
obtained?  From  the  previous  transactions 
between  the  parties.  The  case  is  compara- 
tively rare,  in  which,  before  the  suit  begins, 
the  defendant  is  not  pretty  well  informed 
what  it  is  the  plaintiff  wants  of  him,  and  on 
what  grounds  it  is  that  he  demands  it : so,  on 
the  other  hand,  the  plaintiff,  on  what  grounds 
(if  on  any)  the  defendant  means  to  dispute  it. 

But,  where  information  is  by  either  party 
really  wanted,  generally  speaking,  he  has  this 
alternative : either  he  applies  for  it  by  mo- 
tion (a  cause  within  a cause,)  getting  it,  or 
not  getting  it : or  he  does  without  it  as  well 
as  he  can.* 

Lawyer. — You  will  admit,  at  any  rate,  that 
information  is  afforded,  as  often  as  the  plead- 
ing goes  to  the  length  of  special  pleading. 

Non-Lawyer. — Agreed.  You  on  your  part 
will  have  the  goodness  to  admit  four  things  : 
1.  That  the  information  so  given,  being  given 
under  the  mendacity-licence,  need  never  have 
a syllable  of  truth  in  it ; 2.  That  the  more 
there  is  of  it,  the  more  business ; 3.  That, 
where  there  does  happen  to  be  any  truth  in 
it,  the  effect  of  it  is  liable  to  be  destroyed  by 
nullities,  against  which  no  human  prudence  is 
sufficient  to  secure  it ; 4.  And  that,  at  the 
end  of  twelve,  or  fifteen,  or  twenty,  months, 
it  is  not  in  the  power  of  your  special  pleading, 
be  the  chain  of  it  ever  so  long,  to  give  half 
the  information  (meaning  true  and  useful  in- 
formation) that,  at  the  first  judicial  meeting, 
would  be  given  in  as  many  minutes. 


* So  utterly  unfit  is  the  initial  document 
called  the  declaration,  in  the  opinion  of  judges 
themselves,  for  any  such  nurjwse  as  that  of  in- 
forming the  defendant  what  claim  it  is  that  is 
made  upon  him,  — that  a practice  has  grown  up 
of  compelling  the  plaintiff  to  give  in,  together 
with  the  declaration,  another  document,  called 
a bill  of  particulars,  which  shall  really  specify, 
what  the  declaration  pretende  to  specify,  the  na- 
ture of  the  demand.  According  to  the  judges, 
then,  who  have  introduced  this  practice,  the  de- 
claration is  waste  paper ; utterly  useless  with 
reference  to  the  purpose  for  which  it  is  pretended 
to  be  meant;  productive  only  of  a mass  of  ex- 
pense to  the  defendant.  The  bill  of  particulars 
really  giving  the  information,  all  the  information 
that  is  wanted,  — the  question,  why  the  declara- 
tion  is  not  abolished,  is  a question  for  those  who 
are  capable  of  penetrating  the  mysteries  of  the 
judiem  conscience. — Editor. 
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CHAPTER  XVII. 

TWELFTH  DEVICE PRINCIPLE  OF  JARGON, 

OR  JARGONIZATION. 

The  object  and  use  of  language  (meaning 
ordinary  language,)  is  to  convey  information  : 
information  which,  in  some  way  or  other, 
shall  be  of  use ; for  which  purpose  (except 
in  here  and  there  a case,  too  extraordinary  to 
present  on  this  occasion  a claim  to  notice,) 
it  must  be  true. 

The  object  and  use  of  lawyers’  language  is 
twofold  : partly  to  prevent  information  from 
being  conveyed  to  certain  descriptions  of  per- 
sons ; partly  to  cause  such  information  to  be 
conveyed  to  them  as  shall  be  false,  or  at  any 
rate  fallacious : to  secure  habitual  ignorance, 
or  produce  occasional  misconception. 

Misconception,  as  will  be  seen,  is  on  those 
occasions  a sort  of  improvement  upon  igno- 
rance : all  the  purposes  of  ignorance  are  served 
by  it,  but  in  a more  exquisite  degree.  Par- 
ticular misconception  is  the  occasional  result 
of  general  and  habitual  ignorance.  Its  ten- 
dency is  to  rivet  the  chains  with  which  the 
public  mind  has  been  loaded  by  ignorance. 

All  those  peculiarities  whereby  the  lan- 
guage made  or  employed  by  lawyers  is  con- 
ducive to  this  effect,  may  be  comprehended 
under  the  general  name  of  jargon:  law-jar- 
gon. 

Various  are  the  shapes  in  which  jargon  is 
capable  of  making  its  appearance : — 1.  Foreign 
language,  dead  or  living;  2.  Obsolete  lan- 
guage ; o.  Technical  language  undefined ; 4. 
Nonsense ; 5.  Fiction  ; 6.  Ordinary  language 
perverted.  None  but  what  may  be  made  sub- 
servient to  the  general  end : one  or  another, 
this  or  that  one  of  them,  is  to  be  employed, 
as  occasion  serves : but,  that  the  use  of  them 
is  not  altogether  indifferent,  will  be  seen  as 
we  advance. 

Each  has  its  use ; each  was  to  be  made  the 
most  of,  as  occasion  served.  Each  has  its 
use ; some  more  than  others,  as  will  be  seen. 
Anything  will  serve,  so  it  be  repugnant  in 
»ny  way  to  the  ends  of  language. 

A lot  of  jargon  may  consist  either  of  pro- 
positions, one  or  more,  or  of  a single  term. 
In  less  compass  than  that  of  a proposition, 
neither  truth  nor  falsehood,  wisdom  nor  folly, 
sense  nor  nonsense,  can  be  conveyed.  But 
there  are  single  terms  (such  is  their  force  and 
virtue)  that  are  sufficient,  any  one  of  them  of 
itself,  to  infuse  the  qualities  of  darkness  or 
nonsense  into  this  or  that  proposition,  or  into 
almost  any  proposition  of  which  they  make  a 
part.  Such  are  the  terms _/e/ony,  larceny,  cor- 
ruption of  blood,  attaint,  common  bail  (mean- 
ing no  bail  at  all ;)  vi  et  armis,  force  and  arms 
(applied  to  forgery,  &c.) 

Law  being  the  subject,  whatever  tends  to 
keep  men  in  ignorance,  is  of  use  to  lawyers : 
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but  the  beneficial  effects  of  the  ignorance 
assume  a somewhat  different  complexion,  ac- 
cording to  the  description  of  the  person  in 
whom  the  endowment  is  considered  as  being 
liable  to  reside:  — 1.  The  people  at  large  in 
the  quality  of  suitors ; 2.  The  legislator  ; or 
3.  Men  of  law  themselves. 

I.  On  the  part  of  the  people  at  large,  it 
makes  business,  in  three  ways ; — 

1.  PVom  ignorance  of  the  law  in  criminali, 
comes  delinquency ; from  delinquency,  prose- 
cution. 

2.  In  non-criminali,  if  a man,  being  igno- 
rant, is  conscious  of  his  being  so,  and  knows 
not  how  to  act  with  safety,  he  applies  to  law’- 
yers.  Hence  comes  an  appropriate  branch  of 
made  business,  the  trade  of  the  law-adviser 
or  opinionist : the  opinion  trade.  If,  being 
ignorant,  he  fancies  himself  sufficiently  know- 
ing, not  being  aware  of  the  traps  that  have 
been  laid  for  him,  so  much  the  better.  He 
then  leaves  something  undone,  which  he  ought 
to  have  done,  or  does  something  which  he 
ought  not  to  have  done:  and  litigation,  with 
loss,  or  danger  of  loss  of  right,  or  of  falling 
under  some  burthensome  obligation,  is  the 
consequence.  Business  in  the  way  of  assist- 
ance, previous  business  in  the  way  of  advice. 

3.  From  ignorance  in  respect  of  the  adjec- 
tive branch  of  the  law,  the  law  of  procedure 
(in  criminali,  and  more  especially  in  non  cri- 
minali,) comes  the  necessity  of  having  re- 
course to  the  lawyers,  in  unlimited  numbers, 
in  the  character  of  assistants,  or  (what  is 
much  better)  of  substitutes.  Business  in  the 
way  of  assistance,  with  ditto  in  the  way  of 
advice,  step  after  step,  at  as  many  steps  as 
possible. 

Making  business  is  not  enough,  without 
securing  against  diminution  the  quantity  of 
business,  that  is,  the  mass  of  profit,  habitually 
made. 

In  proportion  as  business  is  made,  the  peo- 
ple suffer:  in  proportion  as  the  worms  mul- 
tiply and  fatten,  the  patient  faints.  Did  the 
people  know  that  the  sufferings  they  expe- 
rience at  the  hands  of  the  judge  and  his  con- 
federates are  in  so  large  a proportion  fac- 
titious, they  would  be  apt  to  cry  out;  their 
outcries  would  be  troublesome,  and  might 
lead  to  relief. 

Against  this  danger,  the  use  of  jargon  is 
considerable.  It  impresses  them  with  awe : 
it  forms  a species  of  the  sublime.  Omne  iy- 
notumpro  magnifico  est.  Viewed  through  this 
medium,  every  object  assumes  such  shapes 
and  colours  as  could  be  wished.  Factitious 
vexation,  expense,  and  delay,  become  natural 
and  inevitable : nonsense  becomes  science, 
fraud  and  extortion,  purity:  their  tormentors 
and  plunderers  become  their  kind  protectors 
and  best  friends. 

It  is  not  by  its  quality  alone,  that  jargon 
lends  its  service  to  the  advancement  of  the 
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common  cause;  by  the  very  quantity  of  it,  it 
renders  at  least  equal  service.  Judicial  for- 
mulary, conveyance,  whatever  be  the  nature 
of  the  instrument,  care  has  been  taken  that 
each  particle  of  sense  shall  be  drowned  in  a 
deluge  of  words.  By  the  quantity  of  profit, 
the  particular  purpose  of  the  individual  law- 
yer, on  each  individual  occasion,  is  served  ;* 
by  the  contribution  made  to  the  immensity 
and  incomprehensibility  of  the  chaos  of  which 
it  forms  a part,  the  interests  of  the  whole 
partnership  receive  a lasting  benefit. 

It  is  in  the  demesne  of  jurisprudential  law, 
that  the  service  rendered  by  jargon,  in  virtue 
of  its  quantity,  is  rendered  in  the  most  tran- 
sceiidarit  degree.  Where  statutory  law  would 
create  certainty  by  a word,  jurisprudential, 
with  its  argumentations,  gives  uncertainty  in 
a volume. 

But  even  in  the  composition  of  statute  law, 
the  treacherous  assistance  of  the  professional 
lawyer  has,  by  a disastrous  necessity,  been 
forced  upon  the  legislator.  Words  being  heaped 
together  at  so  much  a dozen,  the  consequence 
is  alike  necessary  and  obvious.  In  this  case, 
too,  lest  the  virtues  of  tautology  and  surplus- 
age Should  not  be  sufficient,  the  aid  of  dis- 
order, and  a religious  exclusion  of  those  helps 
to  elucidation  with  which  no  other  species  of 
composition  is  unprovided,  have  been  called 
in  and  carefully  preserved.  The  details  of 
this-  policy  would  diverge  too  far  from  the 
present  purpose.f 

II.  On  the  part  of  the  legislator,  the  ser- 
vice rendered  by  jargon  to  the  partnership 
admits  of  some  diversifications:  though  all 
resolvable  into  this,  viz.  either  adding  to  the 
quantity  of  business  (i.  e.  to  the  mass  of  pro- 
fit extractible  from  the  mass  of  business,)  or 
protecting  it  against  diminution  from  that 
commanding  source. 

The  interest  of  the  legislator,  in  as  far  as 
it  has  been  brought  into  coincidence  with  his 
duty,  is,  on  this  as  on  all  other  grounds,  the 
same  as  that  of  the  people : the  ends  of  the 
legislator  are  no  other  than  the  ends  of  jus- 
tice. Having  the  power  in  his  hands,  he  will 
of  course  (unless  in  so  far  as  he  can  be  cor- 
rupted, or  drawn  from  his  duty,  or  led  into 

• hlarriage-settleinent: — property  to  be  set- 
tled, twenty-eight  thousand  pounds ; costs  of 
settlement,  two  thousand  seven  hundred  pounds. 
1 have  this  from  a conveyancer  of  the  first  emi- 
nence, himself  concerned  in  it. 

-j-  The  style  of  the  British  statutes  is  a dis- 
grace to  the  nation  in  the  eyes  of  Europe 
Opening  a book  of  these  laws  in  one  hand,  open 
a book  of  French,  of  Austrian,  of  Prussian  sta- 
tute law  in  the  other : without  understanding  a 
syllable  of  any  one  of  the  languages,  a man  may 
see  enough  to  satisfy  him,  that,  in  the  structure 
of  the  three  last,  the  ends  of  language  are  aimed 
at;  in  that  of  the  other,  ends  opposite  to  the 
ends  of  language.  (,  Vide  Nomography,  in  Vol. 
IIL  p.  231.) 


mistakes  in  the  exercise  of  it)  take  effectual 
care  that  the  mass  of  made-business,  and 
thence  the  mass  of  lawyers’  profit,  be  as 
small  as  possible. 

Towards  preventing  him  from  exerting  his 
power  in  this  way,  the  services  of  jargon  are 
in  the  highest  degree  important : — 

1.  By  the  heaps  of  filth,  moral  and  intel- 
lectual, of  which  it  is  composed,  it  becomes 
a perpetual  source  of  disgust,  and  serves  as 
a perpetual  repellent  to  the  eye  of  scrutiny. 
“ As  to  that  cell  there,  sir,  you  must  not 
think  of  looking  into  it : you  will  catch  some- 
thing bad : the  smell  will  be  too  much  for 
you.”  Jailor’s  quarts  and  tierce  in  fencing 
against  Howard.  Jails  have  had  their  Howard: 
jurisprudence  waits  for  one. 

2.  It  converts  the  whole  field  of  legisla- 
tion into  a thicket,  impenetrable  to  the  legis- 
lator’s eye : when  he  does  work,  he  works 
blindfold : he  works  at  random,  at  the  hazard 
of  creating  more  mischief  than  he  cures.  As 
often  as  this  happens,  then  comes  the  lawyer’s 
triumph:  “ You  would  be  meddling;  see  now 
the  consequence  1” 

That  sort  and  degree  of  knowledge  which 
the  subject  (dealt  with  as  it  has  been)  admits 
of,  is  now  an  object  of  monopoly  in  the  hands 
of  the  partnership.  The  stock  of  endowments 
such  as  the  legislator  must  possess  to  do  his 
duty,  stands  distributed  upon  a plan  the  most 
commodious  imaginable.  On  the  part  of  the 
man  of  law,  — what  there  is  of  knowledge  , 
power  to  be  had  for  asking,  were  it  but  con- 
venient for  him  to  ask  for  it ; inclination, 
acting  in  a direction  directly  opposite  to  that 
in  which  it  must  act,  to  prompt  a man  to 
apply  the  knowledge  and  power  to  any  other 
than  a bad  purpose.  On  the  part  of  the  legis- 
lator,— power,  and,  for  the  most  part,  incli- 
nation: but  of  knowledge,  appropriate  and 
necessary  knowledge,  so  deplorable  a defi- 
ciency, as  divests  the  other  endowments  ot 
all  force  and  virtue. 

But  the  mass  and  efficiency  of  jargon  is 
continually  upon  the  increase.  In  the  way  of 
reform,  and  previous  necessary  information, 
whatever  may  be  the  degree  of  difficulty  one 
day,  exists  with  increase  the  next.  Every 
day,  the  more  urgent  the  demand, — the  more 
hopeless  the  supply. 

The  partnership  look  on  and  triumph.  Soon, 
if  not  already,  their  language  will  be  in  this 
tone  unanimous : — Yes,  so  long  as  it  was  pos- 
sible, a change  might  have  been  useful ; but, 
whatever  it  may  have  been,  it  is  now  impos- 
sible : human  faculties  are  not  equal  to  it. 

From  different  temperaments  come  differ- 
ent tones.  Those  (if  such  there  be)  who  still 
fear  the  possibility,  will  deny  the  use : the 
use  may  be  admitted  as  a point  not  worth 
disputing,  by  those  who  look  to  the  impos- 
sibility with  an  eye  of  confidence. 

Admit  the  impossibility,  they  will  allow 
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you  tbe  expediency  without  scruple.  The 
praise  of  candour  is  got  by  the  admission,  and 
nothing  lost  by  it.  The  plea  of  impossibility 
has  already  become  plausible;  a little  while, 
and  it  will  become  real. 

III.  In  their  intercourse  one  with  another, 
jargon  has  again  its  use.  . It  serves  them  as 
a bond  of  union : it  serves  them,  at  every 
word,  to  remind  them  of  that  common  inte- 
rest, by  which  they  are  made  friends  to  one 
another,  enemies  to  the  rest  of  mankind. 

Co-operation  is  thus  secured — concert  ren- 
dered unnecessary.  Concert  would  be  conspi- 
racy : co-operation  without  concert  produces 
all  the  advantage  without  any  of  the  danger. 

If  jargon  nurses  ignorance  among  those 
who  employ  it,  as  well  as  among  those  at 
whose  expense  it  is  used,  so  much  the  better. 
The  knowledge  which  is  of  use  to  the  man  of 
law,  is  not  positive  knowledge,  but  compa- 
rative : nor  even  of  that  the  reality,  but  the 
appearance:  of  the  reality  just  so  much,  and 
no  more,  as  is  necessary  to  keep  up  the  ap- 
pearance. When  the  suitor,  a non-lawyer, 
makes  a mistake  about  law,  the  mischief  falls 
upon  his  own  head.  When  a lawyer  makes 
a mistake,  the  mischief  falls  upon  the  .=uitor, 
or  the  client : care  has  been  taken  that  it 
shall  do  so.*  Under  these  circumstances,  su- 
perior knowledge  in  superintending  stations 
being  out  of  the  question,  nothing  is  so  con- 
venient as  genuine  ignorance  : unintentional 
mistakes  cost  less  to  make  than  intentional 
ones.  , 

Between  the  veterans  and  the  tyros,  the 
harmony  of  interests  is  not  in  this  point  per- 
haps altogether  perfect ; but  such  minutiae 
belong  not  to  this  place. 

Nursing  ignorance,  jargon  serves  at  the 
same  time  for  a screen  to  it.  It  does  more : 
over  a head  of  ignorance  it  puts  a mask,  ex- 
hibiting a face  of  science.  It  is  the  disser- 
tation upon  Sanchoniathan,  presented  to  the 
Vicar  of  Wakefield. 

This  is  among  the  circumstances,  that, 
under  the  technical  system,  concur  in  render- 
ing quirks  so  pleasant  and  convenient  to  tbe 
thorough-bred  judge.  He  feels  a degree  of 
awkwardness  where  a decision  is  to  be  given 
upon  the  merits.  If  there  be  any  statute  law 
in  the  case,  the  letter  of  the  law  is  a sort  of 
check  to  him.  Statute  or  no  statute,  the  com- 
mon sense  of  mankind  operates  at  any  rate 
as  a check,  and  that  a troublesome  one.  On 
this  ground,  decision,  too,  if  it  is  to  be  on  the 
right  side,  is  apt  now  and  then  to  require  fa- 
culties, which,  whatever  they  may  have  been 
at  first,  have  been  enfeebled  by  habitual  diet- 
drinks  from  the  fountain  of  jurisprudence.  If 
a man  is  wrong,  he  exposes  himself : if  he  is 
right,  he  gains  little  praise,  compared  with 
what  might  be  got  by  jargon  or  hypocrisy : 


every  simpleton  is  ready  to  say  — What  is 
there  in  all  that?  ’Tis  just  what  I should 
have  done  myself.  Seated  in  a chair,  in  the 
character  of  a justice  of  the  peace,  with  com- 
mon language  in  his  mouth,  a common  coat 
upon  his  back,  and  no  hair  upon  his  head  but 
his  own,  Solomon  himself  would  not  gain 
the  praise  of  wisdom.  Seated  on  a woolsack, 
Bartholon  would  pass  muster,  while  talking 
about  entering  appearances,  or  filing  common 
bail,  clothed  in  purple  and  fine  linen,  artificial 
hair  and  ermine. 

Every  sham  science,  of  which  there  are  so 
many,  makes  to  itself  a jargon,  to  serve  for  a 
cover  to  its  nothingness,  and,  if  wicked,  to  its 
wickedness : alchemy,  palmistry,  magic,  judi- 
cial astrology,  technical  jurisprudence.  To 
unlicensed  depredators,  their  own  technical 
language,  the  cant  or  flash  language,  is  of  use, 
not  only  as  a cover,  but  as  a bond  of  union. 
Lawyers’  cant,  besides  serving  them  as  a co- 
ver and  as  a bond  of.  union,  serves  them  as  an 
instrument,  an  iron  crow  of  a pick-lock  key, 
for  collecting  plunder  in  cases  in  which  other- 
wise it  could  not  be  collected : for  applying 
the  principle  of  nullification,  in  many  a case 
in  which  it  could  not  otherwise  have  been 
applied. 

The  best  of  all  good  old  times,  was  when 
the  fate  of  Englishmen  was  disposed  of  in 
French,  and  in  a something  that  was  called 
Latin.  For  having  been  once  in  use,  language, 
however,  is  not  much  the  worse,  so  it  be  of 
use  no  longer.  The  antiquated  notation  of 
time  suffices  of  itself  to  throw  a veil  of  mys- 
tery over  the  system  of  procedure.  Martin 
and  Hilary,  saints  forgotten  by  devotees,  are 
still  of  use  to  lawyers.  How  many  a man  has 
been  ruined,  because  his  lawyer  made  a mis- 
take, designed  or  undesigned,  in  reckoning  by 
the  almanack ! First  of  January,  second  of 
January,  and  so  forth, — where  is  the  science 
there  ? Not  a child  of  four  years  old  that  does 
not  understand  it.  Octaves,  quindecims,  and 
morrows  of  All  Souls,  St  Martin,  St  Hilary, 
the  Purification,  Easter  day,  the  Ascension, 
and  the  Holy  Trinity;  Essoign  day,  day  of 
Exception,  RetornaBrevium  day,  day  of  Ap- 
pearance— alias  Quarto  die  post — alias  Dies 
amoris;  there  you  have  a science.  Terms, 
Michaelmas,  Hilary,  Easter,  and  Trinity,  each 
of  them  about  thirty  days,  no  one  of  them 
more  than  one  day ; there  you  have  not  only 
a science,  but  a mystery : do  as  the  devils 
do,  believe  and  tremble. 

Jargon  pregnant  with  misconception,  is 
better  than  jargon  preservative  of  simple  ig- 
norance. The  sense  of  subjection,  the  humi- 
liation, the  self-distrust,  the  despair,  on  the 
part  of  the  non-lawyer,  the  client,  the  suitor, 
is  more  complete. 

Jargon  which  takes  a w'ord  that  is  in  every 
man’s  mouth,  and  uses  it  in  a sense  in  which 
no  man  ever  used  it,  is  better  than  a jargon 


• Supra,  Chap.  XIV.  Nullification. 
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made  out  of  foreign,  antiquated,  technical,  or 
other  hard  words.  EV'ery  man  knows  what 
common  means : most  men  even  know  what  it 
means  when  opposed  to  special,  and  applied 
to  a jury.  Apply  it  now  to  bail,  and  take  or- 
der about  bail,  you  know  how. — Creditor.  My 

debtor  is  going  off : he  must  be  held  to  bail 

Lawyer.  That  he  is  already — Creditor.  Who 
are  they  ? — Lawyer.  Common  bail ; John 
Doe,  and  Richard  Roe — Applied  to  bail,  com. 
mon  signifies  none.  (You  will  not  forget  to 
charge  for  these  buckram  bail,  as  if  they  were 
real  ones.)  Besides  the  profit,  there  is  a de- 
gree of  fun  in  this.  You  pick  men’s  pockets, 
while  you  laugh  at  them  for  their  patience. 
Kick  them,  or  spit  in  their  faces,  you  cannot ; 
because  it  is  a rule  with  you  never  to  see 
their  faces : but  this  comes  next  to  it. 

The  more  pointed  and  solemn  the  assurance 
given,  the  better  ; so  it  be  but  violated. 

There  was  genius  in  writing  word  to  a man, 
Appear  before  me  on  such  a day, — and  then 
punishing  him  for  appearing  accordingly,  in- 
stead of  employing  an  attorney.  There  was 
still  more  genius  in  saying.  Appear  in  person, 
and  then  punishing  him  as  before.  He  had 
learnt  that  when  a lawyer  says,  appear,  what 
he  means  by  it  is  extortion  or  deceit : but 
seeing  such  words  added  as  personal,  or  in 
person,  he  thought  he  might  trust  them  for 
once ; that  it  was  their  intention  for  once  to 
be  sincere.  He  took  it  for  a flag  of  truce: 
but,  so  savage  is  the  hostility  of  this  coalition, 
there  is  no  trusting  to  its  flags  of  truce. 

Advice  to  lawyers: — When  non-lawyers 
plague  you-(as  now  and  then  they  will)  about 
reforms,  and  something  must  be  done  to  quiet 
them,  they  can  never  refuse  you  a hand  in 
the  business ; and  it  will  be  your  part  to  take 
care  that  what  is  done  shall  be  to  little  or  no 
purpose.  When  you  have  done  what  can  be 
done  towards  spoiling  the  plan,  you  make 
your  mock  at  it:  you  throw  ridicule  on  that 
reform,  and  through  that  on  all  reforms,  and 
so  you  have  your  revenge.  Thus  Blackstone 
triumphed,  w'hen,  upon  the  translation  of  the 
law'yer’s  dog- Latin  scriptures  into  a sort  of 
English,  the  darkness  was  but  the  more  vi- 
sible. 

Another  and  a capital  use  rendered  by  jar- 
gon to  the  partnership,  is  the  extensive  pos- 
session it  secures  to  the  professional  branch, 
of  the  emoluments  ; the  comparative  leisure, 
the  power,  and  the  honours,  attached  to  the 

commanding  orders  of  the  official  branch, 

attached  to  judicial  offices. 

Proportioned  to  the  advantage  thus  gained 
to  the  natural  and  irreconcilable  enemies  of 
the  community,  is  the  mischief  done  to  the 
interest  of  the  community  itself.  Justice  is 
administered  by  no  other  hands  than  those 
W'hicb,  by  interest  and  interest-born  preju- 
dice, have  been  trained  up  in  a predilection 
for  injustice. 


A twenty  or  thirty  years  service  among  the 
priestesses  of  Venus,  a qualification  sine  qud 
non  for  admission  into  the  college  of  vestals  1 

What  is  the  proper  nursery  for  judges  to 
fill  the  highest  and  most  important  of  judicial 
offices?  Common  sense  (instructed  by  uni- 
versal practice  in  all  other  lines  of  service) 
answers, — Service  in  an  inferior  office  in  the 
same  line. 

What  is  the  proper  school  for  a judge  who 
fills  an  inferior  office?  A course  of  attendance 
at  the  feet  of  a Gamaliel  actually  in  office. 

CHAPTER  XVIII. 

THIRTEENTH  DEVICE — FICTION. 

What  you  have  been  doing  by  the  fiction, 
— could  you,  or  could  you  not,  have  done  it 
without  the  fiction  ? If  not,  your  fiction  is 
a wicked  lie  : if  yes,  a foolish  one. 

Such  is  the  dilemma.  Lawyer ! escape 
from  it  if  you  can. 

But  no  : the  distinction  is  but  in  appear- 
ance ; folly  none  in  either  case,  except  in  so 
far  as  all  wickedness  is  folly  : mischievous  in 
every  case  the  effect;  in  every  case  wicked, 
if  it  had  any,  the  purpose. 

Fiction  of  use  to  justice  ? Exactly  as  swin- 
dling is  to  trade. 

The  fictions  with  which  the  substantiv« 
branch  of  the  law  has  been  fouled,  belong  not 
to  the  design  of  the  present  work. 

The  fictions  by  which,  in  so  much  greater 
abundance,  the  adjective  branch  is  polluted, 
may  be  distinguished  in  the  first  instance  into 
two  great  classes  : the  falsehoods  which  the 
judges  are  in  the  habit  of  uttering,  by  them- 
selves, or  by  the  officers  under  their  direc- 
tion ; and  the  falsehoods  which  they  cause  to 
be  uttered  by  the  suitors. 

1.  Take  for  the  first  case,  as  one  of  the 
most  striking  ones,  that  of  common  recove- 
ries; * though  it  belongs  to  the  substantive 
branch  with  as  much  propriety  at  least  as  lo 
the  adjective. 

The  judges  formed  a plan  for  making  busi- 
ness, by  enabling  the  proprietors  of  entailed 
estates  to  cheat  their  heirs.  The  king,  as  is 
said,  through  policy,  or  perhaps  through  ne- 
gligence, gave  them  their  own  way.  A sham 
action  was  brought  against  the  proprietor : 
the  proprietor,  by  direction  of  the  judges, 
named  a creature  of  theirs,  the  crier  of  their 
court,  a man  worth  nothing,  as  the  man  ot 
whom  he  had  bought  the  land,  and  who  stood 
bound  to  prove  the  title  to  it  a good  one,  or, 
on  failure,  to  give  him  another  estate  of  equal 
value.  The  father  lost  the  land  ; that  is,  got 
the  power  of  doing  with  it  what  he  pleased  : 


• 2 Blackstone,  357.  Fines  and  recoveries  (as 
has  been  before  observed)  have  been  abolislied 
by  3 & 4 Will.  IV.  c.  7A.—Ed. 
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but  no  injury  wasdone  to  the  children,  because 
the  father,  and  through  him,  they,  his  child- 
ren, got  the  crier’s  land  instead  of  it.  This 
the  judges,  receiving  their  fees,  never  failed 
to  testify  : it  is  entered  upon  the  record.  A 
record  is  the  very  tabernacle  of  truth  : let  it 
say  what  it  will,  no  man  is  permitted  to  dis- 
pute the  truth  of  it,  or  of  any  part  of  it. 

Sham  equivalent,  as  above,  to  heirs ; sham 
security  to  defendants;  sham  security  to 
phiiiitilFs ; sham  notices  to  both,  and  more 
especially  to  defendants ; sham  pretences  to 
one  another  for  cheating  one  another  of  busi- 
ness. To  give  the  list  and  the  explanation 
of  all  those  shams,  with  the  consequences 
drawn  from  them,  would  be  to  heap  volume 
upon  volume.  It  is  of  such  matter  that  the 
system  of  procedure,  as  displayed  in  the 
books  of  practice,  is  composed. 

Such  is  the  matter  of  a record:  everything 
is  sham  that  finds  its  way  into  that  recep- 
tacle, as  everything  is  foul  that  finds  its  way 
out  of  Fleet-ditch  into  the  Thames. 

The  spice  or  two  of  truth,  buried  here  and 
there  amidst  those  heaps  of  falsehood,  serve 
but  to  make  the  compost  the  richer,  and  the 
better  adapted  to  the  purposes  of  misconcep- 
tion and  deception  ; in  a word,  to  the  service 
of  the  ends  of  judicature.  They  serve  to 
favour  the  operation  of  the  double-fountain 
principle  : which  see.  * 

2.  Take  next  the  case  of  sham  bail,  and 
sham  pledges  of  prosecution. 

In  the  infancy  of  the  technical  system  of 
English  procedure,  the  performance,  on  the 
part  of  the  phiintitT,  of  an  operation  called  by 
the  name  of  findiny  security,  was  established 
in  the  character  of  a condition  precedent  to 
the  subjecting  a man,  in  the  character  of  de- 
fendant, to  make  answer  in  any  way  to  a 
judicial  demand.  The  security  was  real,  but 
eventual  only,  and  not  deposititious  : a pair 
of  friends  binding  themselves  (though  by  pro- 
mise ordy,  and  not,  as  in  case  of  pawning 
goods,  by  actual  deposit,)  to  pay  a sum  of 
money,  preliquidated  or  not  preliquidated,  cer- 
tain or  uncertain,  in  case  the  plaintiff  should 
lose  his  cause.  Pledges  of  prosecution  was  the 
name  given  to  these  friends.* 

No  such  pledges  are  in  any  case  found  ; a 
certificate  of  their  being  found  is  in  every 
case  given ; and  the  certificate  is  among  the 
countless  host  of  lies,  notorious  lies,  without 
W'hich  English  judges  know  not  how  to  ad- 
minister what  in  their  language  goes  by  the 
name  of  justice. 

So  in  the  case  of  sham  bail,  on  the  part  of 
the  defendant.  The  defendant  pays  an  at- 
torney, who  pays  an  officer  of  the  court  for 
making,  in  one  of  the  books  of  the  court,  an 
entry,  importing  that  on  such  a day  two  per- 
sons bound  themselves  to  stand  as  sureties 


• Blackstone,  III,  Append,  xiii. 
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for  the  defendant;  undertaking,  in  the  event 
of  his  losing  his  cause,  and  being  ordered  to 
comply  with  the  plaintiflTs  pecuniary  demand, 
either  to  pay  the  money  for  the  defendant, 
or  to  render  his  body  up  to  prison.  No  such 
engagement  has  been  taken  by  anybody.  — 
The  persons  spoken  of  as  having  taken  it,  are 
not  real  persons,  but  imaginary  persons ; a 
pair  of  names  always  the  same,  John  Doe  and 
Richard  Roe.f 

The  impossibility  that  this  vile  lie  should 
be  of  use  to  anybody  but  the  inventors  and 
utterers  of  it,  and  their  confederates,  is  too 
manifest  to  be  rendered  more  so  by  anything 
that  can  be  said  of  it. 

In  the  original  institution  of  this  security, 
the  “ pledges  of  prosecution,”  as  little  regard 
was  paid  to  the  ends  of  justice,  as  in  the  sub- 
sequent evasion  of  it. 

Had  any  regard  been  paid  to  the  ends  of 
justice,  the  judge,  were  it  only  for  the  purpose 
of  ascertaining  what  security  the  nature  of  the 
case  required,  and  what  it  was  in  the  plain- 
tiff's power  to  give,  would  have  examined 
him  viva  voce  : not  to  speak  of  the  many 
other  indispensable  purposes  to  which  the 
same  operation  would  have  been  subservient. 
Instead  of  that,  this  part  of  the  duty  was 
turned  over  to  a subordinate  officer,  of  which 
there  was  but  one  for  a whole  county,  the 
sheriff.  This  officer,  either  he  was  person- 
ally responsible  for  the  eventual  justiciability 


-f-  This  operation  English  lawyers,  heaping  fic- 
tion upon  nction,  call  appearance : a word  r^ich 
in  their  vocabulary  has  at  least  half  a score 
different  meanings  : but  that  which  it  has  in  the 
language  of  common  sense  is  not  of  the  number. 
Whatever  be  the  number  of  them,  they  all  agree 
in  this,  viz.  that  they  signify  some  operation 
which,  in  every  instance,  is  completely  useless  to 
the  purposes  of  justice,  oppressive  to  suitors,  use- 
ful to  none  but  the  fraternity  of  lawyers. 

A written  order  is  delivered  to  a man,  com- 
manding him  to  appear  on  a certain  day  in  a 
certain  court  of  justice,  under  a certain  penalty. 
On  the  day  mentioned,  he  appears  in  the  court 
mentioned,  and  stays  there  the  whole  time  of  its 
sittings;  this  does  not  save  him  from  the  penalty. 
An  English  judge  (such  is  the  force  of  usage  in 
hardening  men  in  iniquity)  scruples  not  to  sanc- 
tion this  instrument  of  deception  by  his  signa- 
ture. 

Think  you  to  make  an  English  lawyer  com- 
prehend how  it  should  be  possible  that  appear- 
ance, when  the  scene  of  it  is  in  an  English  court 
of  justice,  should  mean  appearance  ? The  ad- 
junct personal  will  be  apt  to  present  itself  as 
capable  of  conveying  the  intimation.  Appearance 
simply — appearance  of  the  defendant  in  court, 
means  indeed,  it  may  be  said,  appearance  of  some- 
body  else  in  another  place  : but  personal  appear- 
ance,— personal  appearance  of  the  defendant  in 
court, — cannot  surely  be  understood  as  meaning 
anything  else  but  the  appearance  of  that  person  in 
that  place.  Vain  expectation ! personal  is  add^, 
and  tne  meaning  of  the  word  appearance  is  stiU, 
in  the  conception  of  the  man  of  law,  exactly  what 
it  was  before. 
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and  solvency  of  those  pledges,  or  he  was  not. 
Responsible  for  them,  for  twice  as  many  per- 
sons as  there  were  actions  brought  in  a year 
within  a whole  county,  he  would  have  been 
continually  exposed  to  almost  certain  ruin. 
Not  responsible  for  them,  two  secure  instru- 
ments of  injustice  were  lodged  in  his  hands: 
for  the  acts  of  this  subordinate  officer  were 
not,  like  those  of  his  superiors,  the  judges, 
exposed  to  the  scrutiny  of  the  public  eye. 
One  was,  to  consult  his  own  ease  and  safety, 
by  reporting  the  impossibility  of  finding  two 
such  pledges.  The  other  was,  to  make  the 
like  report  for  the  benefit  of  his  friends;  in- 
cluding all  such  persons  as,  for  the  conve- 
nience of  getting  rid  of  troublesome  demands 
of  all  sorts,  might  find  their  account  in  pur- 
chasing that  distinction  at  his  own  price. 

Not  such,  however,  were  the  considerations 
which  dictated  the  evasion  which  ensued. 
Of  the  due  application  of  this  security  (had 
it  been  susceptible  of  any  useful  application 
in  such  hands,)  the  effect  would  have  been 
the  depriving  the  justice-shop,  the  officina 
justitia*  of  a number  of  good  customers. 
For,  to  a man’s  being  a good  customer  to  the 
lawyers  of  all  sorts,  so  long  as  the  suit  lasted 
(which  was  as  long  as  they  could  contrive  to 
make  it  last,)  it  was  not  necessary  that  the 
demand  should  have  any  merits  to  support  it, 
or  the  demandant  the  value  of  a farthing  left 
in  his  purse,  to  pay,  in  the  name  of  satisfac- 
tion, to  an  injured  defendant  at  the  end  of  it. 
On  the  part  of  the  judge,  any  such  inquiry 
(it  may  be  said)  would  have  been  impracti- 
cable. Nothing  more  easy  to  say ; nor  any- 
thing more  true ; because,  from  the  first  of 
their  opening,  it  had  been  the  care  of  those 
great  shops  to  put  down  all  the  little  ones. 
Without  hearing  all  suitors  in  the  first  in- 
stance, justice,  it  is  true,  could  not  be  done 
to  any  of  them  : and  true  indeed  it  was,  that 
for  three  or  four  sets  of  judges,  sitting  in 
Westminster  Hall,  to  hear  as  many  persons  in 
the  character  of  suitors  as  all  England  could 
supply,  has  from  first  to  last  been  physically 
impossible.  But  what  was  possible,  and  not 
only  possible  but  easy,  was,  from  the  whole 
of  that  extent  of  country  (and  from  ten  times 
that  extent,  had  there  been  as  much,)  to  re- 
ceive fees;  giving,  in  return  for  those  fees, 
scraps  of  written  lawyer’s  slang  in  due  form 
of  law. 

The  plea  of  impossibility  offers  itself  at 
every  step,  in  justification  of  injustice  in  all 
its  forms.  The  plea  is  as  true,  as  so  many 
other  pleas  are  false  : but  the  impossibility 
is,  in  each  instance,  the  work,  not  of  nature, 
but  of  the  judge. 

No  man  (says  the  man  of  law,  in  one  of 
his  maxims)  ought  to  take  advantage  of  his 
own  wrong.  What ! no  man  ? no  lawyer— 


• Blackstone’s  Comm. 


no  judge,  take  advantage  of  his  own  wrong  ? 
when,  under  the  system  of  procedure  which 
has  had  the  judges  for  its  authors,  it  is  thus 
out  of  their  own  wrong,  and  nothing  else, 
that  an  apology,  or  anything  in  the  form  of 
apology,  is,  or  can  ever  be  cooked  up?  What ! 
no  man  ? Yes ; no  man  : subject  of  course  to 
the  exception,  which,  when  anything  wrong 
is  forbidden  by  us,  is  constantly  to  be  un- 
derstood ; viz.  an  exception  in  favour  of  our- 
selves, and  such  other  persons  to  whom  it  is 
our  pleasure  to  impart  our  licence. 

True  it  is  that  under  this  system  of  yours 
it  is  impossible,  without  exception  impossible, 
ever  to  do  justice.  Nothing  was  ever  more 
true.  But  the  impossibility,  whence  comes 
it?  From  yourselves.  First  you  make  the 
impossibility,  and  then  you  plead  it.  And 
wherefore  was  it  made,  hut  that  it  might  be 
pleaded  ? 

3.  Business-stealing,  or  jurisdiction-steal- 
ing falsehoods. 

King’s  Bench  stole  business  from  Common 
Pleas : Common  Pleas  stole  it  back  again  from 
King’s  Bench.  Falsehood,  avowed  falsehood, 
was  their  common  instrument.  B.  R.  let  off 
one  lie  ; C.  B.  answered  it  by  another.'f  The 
battle  is  in  all  the  books.  J 

Quoth  client  to  attorney,  Such  a one  has 
forged  a bond  upon  me.  Quoth  attorney  to 
client.  Don’t  dispute  it;  forge  a release.  Vcro 
o hen  trovato : this  advice  is  also  in  the  books. 
If  true,  it  shows  that  it  was  not  for  nothing 
that  so  good  a scholar  had  been  to  the  great 
school,  the  school  kept  by  the  king  himself 
at  Westminister.  Regis  ad  exemplum : such 
was  the  pattern  followed  by  him.  Jngenuas 
didicisse  fideliter  artes,  Emollit  mores 

Vide  the  case  of  the  story-telling  club  in 
Joe  Miller.  Per  Arr.her,  cabbage  as  big  as 
St.  Paul’s : per  Merryman,  boiler  as  big  as 
St.  Paul’s  church-yard.  President  — Cui 
bono?  Merryman  — to  boil  brother  Archer’s 
cabbage. 

Thief  to  catch  thief,  fraud  to  combat  fraud, 
lie  to  answer  lie.  Every  criminal  uses  the  ” 


This  was  caused  by  the  13  Gar.  II.  st.  2, 
c.  2,  which  required  that  the  true  cause  of  ac- 
tion should  be  stated  in  the  body  of  the  writ, 
before  a defendant  could  be  arrested,  unon  affi- 
davit that  the  cause  of  action  amounted  to  £10 
or  upwards.  As  the  bill  of  31iddlesex  was  only 
framed  for  actions  of  trespass,  upon  which  a de- 
fendant could  not  be  arrested  for  a breach  of  a 
civil  contract,  the  King’s  Bench  was  ousted  of 
its  jurisdiction.  In  order  to  get  out  of  this  diffi- 
culty, the  judges  invented  the  ac  eliam  clause, 
by  which  the  defendant  was  to  be  brought  in  to 
answer  the  plaintiff  of  a plea  of  trespass,  and. 
also  to  a bill  of  debt.  A few  years  after.  Lord 
chief-justice  North,  in  order  to  get  some  of  this 
business  into  the  Common  Pleas,  also  added  an 
ac  etiam  clause  to  the  writ  of  capias,  in  order  to 
give  his  court  jurisdiction. — Ed. 

J Blackstone’s  Comm.  ; Scllon’s  Crompton  ; 
North’s  Life  of  Lord-Keeper  Guildford,  &c.  &c. 
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weapon  he  is  most  practised  in  the  use  of:  each  of  those  ways:  each  story  is  called  a 

the  bull  uses  his  horns,  the  tiger  his  claws,  count.  Thus,  if  there  are  two  such  counts, 
the  rattle-snake  his  fangs,  the  technical  law-  there  is  one  of  them  perhaps  true,  one  cer- 
yer  his  lies.  Unlicensed  thieves  use  pick-  tainly  false:  if  half  a dozen  counts,  one  per- 
lock  keys : licensed  thieves  use  fictions.  haps  true,  five  false. 

Unwilling  to  be  left  behind,  Exchequer  A man  was  murdered,  hy  being  knocked 
stole  with  both  hands  at  once,  stole  from  both  on  the  head  and  thrown  overboard : whether 
its  neighbours.  In  design,  they  were  all  three  dead  or  not  when  thrown  overboard,  is  un- 
much  upon  a par:  but  as  to  success,  what-  certain.  Two  counts:  one,  that  the  man 
ever  may  have  been  the  cause,  the  thefts  of  was  knocked  on  the  head,  and  died  of  the 
the  Exchequer  have  been  little  more  than  blow:  the  other,  that  the  man,  the  same  man, 
gleaning.  at  the  same  time  and  place,  throw  over- 

Among  the  falsehoods  which  judges  caused  board,  and  died  of  the  drowning.  Here  was 
to  be  uttered  by  the  suitors,  a division  may  the  same  man  killed  twice  over : and  this  for 
again  be  made,  into  those  which  they  con-  the  better  information  of  the  supposed  mur- 
tented  themselves  with  encouraging,  andthose  derer,  that  he  might  the  more  clearly  under- 
which  they  compelled  the  suitors  to  utter,  stand  the  charges  he  had  to  defend  himself 
In  the  one  case,  the  powers  of  reward  alone  against.  Had  the  fact  been  truly  stated,  the 
were  employed  in  the  generation  of  the  lie:  murderer  would  have  been  acquitted.  This 

in  the  other  case,  the  irresistible  force  of  pu-  case  occurred  not  much  more  than  twenty 
nishment  is  called  in  to  secure  it.  years  ago.  The  indictment  stood  the  scru- 

A sample  of  the  simply  permitted  lies  has  tiny  of  the  twelve  judges,  •j* 
been  already  seen,  in  the  instance  of  the  So  again  in  non-criminali.  To  take  the 
written  pleadings  in  general,  and  more  espe-  sort  of  case  of  all  others  the  most  commonly 
cially  of  special  pleading  at  common  law,  and  exemplified.  A man  owes  you  £20  and  no 
the  initiative  pleadings  called  bills  in  equity,  more ; you  are  or  are  not  certain  as  to  the 
The  habitual  utterance  of  these  falsehoods  is  precise  description  of  the  debt,  or  the  evi- 
exactly  commensurate  and  co-extensive  with  dence  by  which  you  shall  be  able  to  prove  it. 
the  range  of  the  mendacity-licence  above  men-  Your  attorney,  wdth  his  special  pleader  under 
tioned.  the  bar,  with  or  without  the  advice  of  a bar- 

These  exercises  of  professional  genius  and  rister  to  boot,  gets  a declaration  drawn  with 
morality,  if  they  do  not  in  common  parlance  half  a dozen  counts  in  it,  less  or  more  : say 
come  under  the  head  oifictione,  come  not  the  half  a dozen.  Here,  then,  you  are  made  to 
less  under  the  head  of  falsehoods ; falsehoods  demand  six  separate  sums  of  £20  each,  stating 
hatched  in  the  same  heads,  and  in  pursuit  of  them  as  different,  and  saying  of  each  that  it 
the  same  ends,  the  ends  of  judicature.  is  due  to  you  : total  £120. 

Of  the  falsehoods  which  are  forced  into  the  What  shall  we  think  of  that  man,  but  above 
lips  of  the  suitors,  or  rather  (since  in  that  all  of  that  judge,  who,  seeing  this,  or  not  see- 
way  little  would  be  to  be  got)  into  the  paws  irig  it,  proclaims  the  necessity  of  certainty ; 
of  their  professional  assistants,  a specimen  may  and  is  indefatigable  in  bis  eulogiums  on  the 
be  seen  in  those  falsehoods  (some  examples  law,  for  the  rigour  with  which  it  exacts  the 
of  which  were  given  in  a preceding  chapter*)  presence  of  that  best  ornament  in  all  legal 
the  utterance  of  which  is  rendered  necessary  instruments  ? 

on  pretence  of  certainty.  The  specimen  is  a Uses  of  these  forced  falsehoods : — 
rich  one:  falsehood  upon  falsehood:  for  the  1.  Half  a dozen  or  a dozen  or  a score  of 
reason  (as  we  have  seen)  is  as  rich  in  hypo-  stories  told  instead  of  one : so  much  the  more 
crisy,  as  the  practice  itself  is  in  falsehood.  made  business. 

When  a thing  happened  in  one  or  other  of  2.  Chance  of  mis-statement,  real  or  sup- 
two  ways,  and  you  cannot  tell  in  which,  you  posed  : whence  application  for  nullification  ; 
must  not  say  so ; that  would  be  uncertain  : certainty  of  a motion  and  an  argument ; even 

your  indictment  or  your  declaration  would  chance  of  a fresh  suit : at  any  rate,  more 
be  void  for  uncertainty.  You  must  say  it  made  business. 

happened  in  both.  On  these  terms,  and  on  3.  Verdict  taken  in  a court  alleged  not  to 
these  only,  you  are  right  in  law  : not  the  less  be  the  proper  one:  application  in  consequence : 
so  when  the  fact  is  impossible.  And  so  if  more  made  business  as  before, 
there  be  half  a dozen  or  a dozen  such  alter-  4.  The  business  having  thus  been  rendered 
natives : which  there  are,  and  more,  in  every  incomprehensible  to  a jury,  what  is  given  as 
day’s  practice.  their  verdict  is  none  of  theirs,  but  settled 

The  practice  is,  to  tell  as  many  different  some  how  or  other  among  the  men  of  law : 
stories,  as  there  are  ways  in  one  or  other  of  neither  is  the  judge  himself  responsible  for 
which  it  is  supposed  the  fact  may  have  hap-  it.  On  one  or  other  of  all  these  counts,  the 
pened : it  is  spoken  of  as  having  happened  in  ^ 

-f-  Leach’s  Crown  Cases,  [p.  669,  case  of  Hind- 

* Chap.  XVI.  Written  Pleadings;  § 4.  marsh,  1792. — £ct] 
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plaintiff  takes  the  verdict  at  his  peril : that 
is,  the  plaintiff’s  lawyers  take  it,  at  the  peril 
of  their  client:  if  they  take  it  wrong,  so 
much  the  worse  for  the  client,  but  so  much 
the  better  lor  the  lawyers.  The  lawyers  make 
the  verdict,  the  jury  stare.  Jury  trial  for  ever  I 
— sacred  palladium  of  English  liberty  1 

5.  Confirmation  of  arbitrary  power  in  the 
hands  of  the  judge:  the  jury  serving  as  a 
stalking  horse.  Incapable  of  judging  for 
themselves,  conscious  of  their  own  incapa- 
city, juries  become  helpless,  and  do  as  they 
are  bid.  How  should  they  do  otherwise  ? 
They  know  not  what  is  done ; they  know 
not  how  to  help  themselves.  If  the  court 
likes  the  verdict,  it  stands ; if  not,  it  is  got 
rid  of.  The  verdict,  if  an  unjust  one,  cannot, 
on  the  score  of  its  injustice,  be  got  rid  of  with- 
out reasons.  But  in  this  way,  just  or  unjust 
(reasons  being  out  of  the  question,)  it  may 
be  got  rid  of  with  equal  ease. 

6.  The  state  of  the  law  rendered  more  and 
more  incognoscible. 

By  wrapping  up  the  real  dispositions  of  the 
law  in  a covering  of  nonsense,  the  knowledge 
of  it  is  rendered  impossible  to  the  bulk  of 
the  people  — to  the  bulk  of  those  whose  fate 
depends  upon  it.  What  meets  their  eyes  is 
gross  and  palpable  nonsense : a man  dead 
and  alive  at  the  same  time ; a dead  man  and 
a live  man  the  same  person  : thirty  or  forty 
days  making  altogether  but  one  day  : a man 
constantly  present  in  a place  where  he  never 
set  his  foot : the  same  man  judge  and  party, 
and  justice  all  the  better  for  it.  In  jargon 
such  as  this,  no  man  in  whose  brain  the  na- 
tural provision  of  common  sense  has  not  been 
eaten  out  by  false  science,  can  avoid  behold- 
ing so  much  vile  and  scandalous  nonsense : 
but  if,  by  the  help  of  that  portion  of  common 
sense  which  each  man’s  fortune  has  imparted 
to  him,  it  were  possible  to  him  to  divine 
what  disastrous  sense  may  be  at  the  bottom 
of  this  nonsense,  the  nonsense  would  miss 
its  mark. 

7.  Legislator  and  people  confirmed  in  the 
habit  of  bowing  down  to  falsehood  and  ab- 
surdity, and  recognising  them  as  being,  what 
lawyers  are  continually  proclaiming  them  to 
be,  necessary  instruments  in  the  hands  of 
justice.  If  without  them  justice  never  is 
administered,  what  conclusion  more  natural, 
than  that  it  never  can  be  f 

8.  Corrupting  the  morals  of  the  people. 
Wheresoever  the  use  of  fiction  prevails,  and 
in  proportion  as  it  prevails,  every  law-book 
is  an  institute  of  vice ; every  court  of  judica- 
ture is  a school  of  vice. 

Put  into  the  hands  of  your  son  the  Com- 
mentaries of  Blackstone  ? Send  him  to  attend 
the  courts  at  Westminster?  For  learning 
jurisprudence,  yes : but  for  cherishing  in  his 
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bosom  the  principles  of  veracity,  of  sincerity, 
of  true  honour?  Stay  till  you  have  made 
your  daughter  get  by  heart  the  words  of 
Piron  and  Lord  Rochester. 

9.  Corrupting  the  intellectual  faculties  of 
the  people.  To  what  a state  of  debility  and 
depravation  must  the  understanding  of  that 
man  have  been  brought  down,  who  can  really 
persuade  himself  that  a lawyer’s  fiction  is 
anything  better  than  a lie  of  the  very  worst 
sort ! that  the  whole  mass  taken  together, 
or  any  one  particle  of  it,  was  ever  of  any  the 
smallest  use  to  justice  ! 

Fiction  may  be  applied  to  a good  purpose, 
as  well  as  to  a bad  one:  in  giving  support  to 
a useful  rule  or  institution,  as  well  as  to  a 
pernicious  one.  The  virtues  of  an  useful 
institution  will  not  be  destroyed  by  any  lie 
or  lies  that  may  have  accompanied  tlic  estab- 
lishment of  it : but  can  they  receive  any  in- 
crease ? The  virtues  of  a useful  medicine 
will  not  be  destroyed  by  pronouncing  an  in- 
cantation over  it  before  it  is  taken  : but  will 
they  be  increased  ? 

Behold  here  one  of  the  artifices  of  lawyers. 
They  refuse  to  administer  justice  to  you  un- 
less you  join  with  them  in  their  fictions  ; and 
then  their  cry  is,  see  how  necessary  fiction  is 
to  justice!  Necessary  indeed ; but  too  ne- 
cessary : but  how  came  it  so?  and  who  made 
it  so  ? * 

As  well  might  the  father  of  a family  make 
it  a rule  never  to  let  his  children  have  their 
breakfast,  till  they  had  uttered,  e.ach  of  them, 
a certain  number  of  lies,  curses,  and  profane 
oaths ; and  then  exclaim.  You  see,  my  dear 
children,  how  necessary  lying,  cursing,  and 
swearing,  are  to  human  sustenance  ! 


* A man  to  whom  you  lent  a horse,  — does  he 
refuse  to  return  it  ? Not  the  smallest  chance 
will  they  give  you  for  getting  the  animal  back 
again,  unless  you  say  he  found  it.  This  is  what 
you  are  forced  to  do  when  you  bring  an  action  of 
trover : by  which,  by  the  bye,  you  will  not  get 
your  horse  after  all,  if  the  defendant  chooses  to 
keep  it,  paying  the  price  which  the  jury  have 
happened  to  set  upon  it. 

A man  to  whom  you  let  your  house  for  a year, 

does  he  at  the  expiration  of  the  time  refuse  to 

quit  it?  Not  a chance  will  they  give  you  for 
obtaining  possession  again  of  your  house,  unless 
you  trump  up  a foolish  story  about  two  persons, 
real  or  imaginary,  one  of  whom  turned  the  other 
out  of  it.  This  is  what  you  are  forced  to  do,  in 
bringing  an  action  of  ejectment. 

On  the  other  side  of  the  Tweed,  where  no  such 
lies  are  told,  do  not  they  contrive  somehow  or 
other  to  put  a man  in  possession  of  his  horse,  or 
of  his  house  ? An  English  court  of  conscience, 
would  it  do  its  business  any  better  than  it  dws, 
were  it  to  refuse  to  make  a man  repay  the  thirty 
shillings  he  had  borrowed  of  you,  unless  you 
would  declare  that,  instead  of  your  lending  him 
the  money,  he  had  found  it. 
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CHAPTER  XIX. 

FOURTEENTH  DEVICE — ENTANGLEMENT  OF 
JURISDICTIONS. 

§1.  Division  of  jurisdiction,  how  far 
subservient  to  the  ends  of  justice. 

Jurisdiction  being  consitiered  as  divisible, 
the  possible  modes  of  division  may  be  com- 
prised under  two  denominations ; geographi- 
cal division,  and  logical,  or  say  metaphysical : 
the  latter  comprehending  every  mode  not  in- 
cluded under  the  former. 

Tlie  extent  of  the  state  in  question  being 
to  a certain  degree  considerable,  division  on 
tlie  geographical  prijiciple  is  prescribed  (as 
has  been  seen)  immediately  by  the  regard  due 
to  the  collateral  ends  of  justice;  viz.  saving  of 
the  delay,  vexation,  and  expense,  attendant 
on  journeys  and  demurrage. 

The  division  being  already  carried  to  as 
great  a length  as  is  prescribed  by  the  mere 
consideration  of  the  regard  due  to  those  ends 
of  justice,  — add  the  supposition  of  a certain 
degree  of  populousness  in  the  districts  marked 
out  in  conformity  to  those  ends,  the  disposable 
time  of  the  one  tribunal  (if  there  be  but  one) 
may  be  to  such  a degree  drawn  upon,  as  to  be 
inadequate  to  the  demands  thus  made  upon  it. 
Suppose  this  to  be  the  case,  thence  arises  an 
absolute  and  irrecusable  demand  for  one  or 
other  of  two  operations ; a further  division 
upon  the  geographical  principle,  a division  of 
the  first  instituted  district  into  more  districts 
than  one  (say  into  two  districts;)  or  the  in- 
stitution of  more  courts  than  one  (say  two) 
in  the  same  district. 

Each  of  these  arrangements  has  its  peculiar 
advantage.  Divide  the  district  into  two,  each 
with  its  separate  court,  you  reduce  in  propor- 
tion the  quantum  of  delay,  vexation,  and  ex- 
pense, incident  to  journeys  and  demurrage; 
but  then  you  have  no  emulation.  Leaving 
the  district  undivided,  put  two  courts  into  it, 
each  with  precisely  the  same  jurisdiction  as 
the  other,  you  get  the  advantage  of  emulation. 
Supposing  all  other  circumstances  equal,  or, 
in  case  of  inequality,  competent  allowance 
made  for  it ; the  number  of  suits  brought  in 
the  course  of  the  year  in  the  one  court,  com- 
pared with  the  number  brought  within  the 
same  space  of  time  in  the  other  court,  will, 
if  made  public,  constitute  a sort  of  index, 
exhibiting  the  respective  heights  at  which 
the  reputation  of  the  two  judges,  or  sets  of 
j udges,  for  the  time  being,  stand  in  the  scale 
of  public  estimation. 

Of  these  two  advantages,  the  former  is 
much  the  more  certain  in  its  nature.  It  de- 
pends on  causes  purely  physical;  causes  much 
steadier  in  their  operation  than  any  psycho- 
logical ones.  It  is  subject  to  no  accidents : 
between  two  places  the  distance  is  not  apt  to 
change : no  expedient  can  lessen  that  distance. 
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Of  this  advantage,  however,  no  notice  has 
been  ever  taken  ; at  least  by  English  lawyers. 
How  should  it  ? Recognise  this  circumstance 
in  the  character  of  an  advantage,  you  recog- 
nise at  once  the  worthlessness  of  the  system 
which  labours  to  such  an  excess  under  the 
opposite  inconvenience. 

The  other  advantage,  being  in  its  nature 
the  more  vague  and  unsusceptible  of  calcula- 
tion, is  on  that  very  score  the  better  quali- 
fied for  recommending  itself,  under  a system, 
with  the  endurance  of  which  a general  habit 
of  thinking  with  precision  is  incompatible. 
To  the  polemic,  to  the  rhetorician,  in  whose 
sight  victory  is  as  precious  as  truth  is  worth- 
less, no  argument  is  so  acceptable  as  one 
which  he  can  make  as  much  or  as  little  of  as 
he  pleases. 

In  legislation,  first  the  advantages  and  dis- 
advantages of  an  arrangement  are  sought  out 
and  weighed ; then,  if  the  advantages  are 
deemed  to  preponderate,  the  arrangement 
receives  the  touch  of  the  sceptre.  In  juris- 
prudence, first  the  arrangement  is  observed 
to  be  established ; this  observation  made,  then 
comes  the  problem  — Required  to  find  out  the 
advantages  of  it. 

Original  short-sightedness  had  divided  the 
business,  upon  the  logical  principle  of  divi- 
sion, among  three  courts:  mutual  rapacity 
had  by  degrees  broke  down  here  and  there 
the  fences : mutual  lassitude  and  impotence 
have  left  things  in  this  state.  The  former 
arrangement,  though  made  by  the  legislator, 
was  made  so  long  ago  that  it  could  not  but 
have  been  a wise  one : the  latter,  though 
made  in  the  teeth  of  the  former,  being  a work 
of  lawyers,  was  still  wiser.  Required  to  prove 
it  so.  No  other  argument  being  to  be  found, 
the  principle  of  emulation  offered  itself,  and 
was  received  with  open  arms. 

That  the  influence  of  this  principle,  so  far 
as  it  extends,  is  salutary,  seems  out  of  dis- 
pute : but  as  to  the  subjecting  the  amount 
of  it  to  any  sort  of  calculation,  the  impossi- 
bility has  already  been  brought  to  view. 

The  effect  of  the  emulation  depends  upon 
the  notoriety  of  the  proportions : but  as  to 
the  giving  to  the  public  the  possibility  of  be- 
ing acquainted  with  them,  no  such  thing  was 
ever  done.  Publication  of  tables  exhibiting 
the  degree  of  success  in  hospitals,  is  in  every 
day’s  practice.  Medical  men,  being  destitute 
of  power,  have  nothing  to  serve  as  a ground 
for  business,  but  reputation  : nor  anything  to 
serve  as  a ground  for  reputation,  but  desert ; 
or  at  least  statements  which,  taking  them  for 
true,  afford  presumptions  of  desert. 

If,  in  both  or  in  either  of  two  courts,  the 
interest  created  by  the  love  of  ease  happens 
to  be  ever  so  little  stronger  than  the  interest 
created  by  love  of  reputation,  the  principle 
of  emulation  is  without  eflfect. 

Judge  Titius  may  conduct  himself  less  badly 
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than  judge  Sempronios,  and  yet  conduct  him- 
self in  a line  of  frequent  repugnancy  to  the 
ends  of  justice.  A system  of  registration  so 
contrived  as  to  show  continually,  — in  the  in- 
stance of  every  judge,  of  every  suit  carried  on 
under  the  direction  of  every  such  j udge,  and 
of  every  step  taken  in  the  course  of  every  such 
suit,  — the  degree  of  regard  paid  to  the  se- 
veral ends  of  justice ; — such  a system  would 
afford  a still  more  steady  and  uniformly- 
operating  security  for  goodbehaviour,  than  can 
be  afforded  by  the  mere  operation  of  putting 
two  courts  with  the  same  jurisdiction  into  one 
district,  for  the  chance  of  the  benefit  to  which, 
in  their  instance,  it  may  happen  to  the  prin- 
ciple of  emulation  to  give  birth.  The  supe- 
riority has  long  been  constant  and  decided  : 
the  two  judges,  or  one  of  them,  if  they  live 
long  enough,  sink  into  the  vale  of  years : what 
then  becomes  of  the  emulation,  which,  fifty 
or  sixty  years  earlier,  both  being  at  Eton  or 
Westminster,  would  have  rendered  each  so 
eager  to  take  the  other’s  place  ? 

Be  it  allowed,  however,  that  in  certain 
situations  it  may  be,  if  not  upon  the  whole 
advantageous,  at  least  not  in  any  very  high 
degree  disadvantageous,  that  in  one  and  the 
same  judicial  district  (that  district  not  being 
a very  extensive  one)  there  should  be  two 
courts,  with  power  over  the  same  sorts  of 
causes  (viz.  under  inconsiderable  exceptions, 
all  sorts  of  causes ;)  operating  according  to 
the  same  system  of  procedure  ; collecting  evi- 
dence in  the  same  mode  and  in  the  same  shape ; 
exerting  in  every  case  sufficient  powers,  and 
therefore  in  every  case  the  same  powers,  the 
one  as  the  other,  for  effectuating  the  forth- 
comingness as  well  of  things  as  of  persons,  as 
well  in  the  character  of  the  matter  of  satis- 
faction, and  (where  necessary)  of  punishment, 
as  in  the  character  of  sources  of  evidence. 
Each  being  possessed  of  the  several  powers 
adequate  to  those  several  purposes,  each  con- 
sequently ought  to  be  possessed  of  the  same 
powers : the  powers  of  each  being  subjected 
to  the  most  effectual  system  of  checks  capa- 
ble of  being  employed  consistently  with  the 
adequate  execution  of  these  several  powers 
in  subservience  to  the  several  ends  of  justice, 
the  powers  of  each  ought  to  be  subjected  to 
the  same  checks. 

Such  are  the  terms  on  which  the  existence 
of  two  courts  in  the  same  district  may  be, 
according  to  the  extent  of  the  district,  either 
advantageous  upon  the  whole,  or  not  deci- 
dedly and  in  any  very  high  degree  disadvan- 
tageous : the  advantages  from  emulation,  viz. 
in  respect  of  superior  security  against  misde- 
cision,  being  set  against  the  disadvantages  in 
respect  of  increase  of  delay,  vexation,  and 
expense,  by  journeys  and  demurrage. 

Change  the  terms  in  any  respect,  you  will 
find  no  cases  in  which  the  effects  of  such  mul- 
tiplicity can  be  other  than  disadvantageous- 
Vox..  VI r. 


Give  to  one  court  cognizance  of  causes  of 
one  description,  to  another  court  cognizance 
of  causes  of  another  description,*  each  to  the 


• It  might  appear  at  first  sight,  that,  on  the 
supposition  of  a quantity  of  business  greater  than 
can  be  dispatched  in  the  disposable  time  of  a 
single  court,  and,  therefore,  of  an  adequate  de- 
mand presented  for  two  courts,  it  would  be  de- 
sirable to  make  a separation  of  the  whole  mass 
of  causes  into  simple  and  complex  causes — allot- 
ting the  simple  causes  to  the  one  court,  the  com- 
plex ones  to  the  other. 

That  a distinction  ought  to  be  made  between 
these  two  classes  of  causes,  is  proved  by  other 
reasons. 

A great  majority  of  the  whole  number  of  suits 
do  not  require  more  than  a few  minutes  each,  to 
hear  and  terminate:  this  is  matter  of  experience. 
Yet  here  and  there  a cause  shall  arise,  which,  to 
do  justice  to  it,  may  require  more  than  as  many 
days  of  uninterrupted  attendance.  Were  no  di- 
vision established  between  simple  and  complex 
causes,  here  might  be  a hundred  sets  of  suitors, 
with  their  respective  witnesses,  all  kept  in  a state 
of  torment  by  one  single  cause.  Like  a broken- 
down  carriage  in  a procession,  it  might  happen 
to  a long  cause  to  produce  irreparable  damage, 
stopping,  for  days  or  weeks,  dozens  or  scores  of 
causes,  to  each  of  which,  upon  an  average,  as 
many  minutes  might  suffice. 

It  would,  however,  be  in  some  respects  better 
(two  courts  in  one  district,  together  with  separa- 
tion of  complex  from  simple  causes,  being  sup- 
posed to  be  resolved  on,)  that  one  of  the  two 
courts  should  not  be  confined  to  simple,  the  other 
to  complex  causes,  but  each  court  occupied  with 
causes  of  both  descriptions,  dividing  its  time  be- 
tween them.  1.  On  this  plan  you  nave  the  be- 
nefit of  emulation  ; on  tlie  other,  not  2.  Confine 
the  simple  causes  to  one  courtj  the  complex  causes 
to  the  other,  the  latter  seems  m danger  of  getting 
a bad  name;  the  delay  inseparably  attached  to 
the  nature  of  the  cause,  may  come  to  be  charged, 
as  matter  of  blame,  to  the  personal  account  ot  the 
judge. 

It  is  better,  as  between  simple  causes  and  com- 
plex ones,  to  allot  to  them  uifferent  portions  of 
the  same  day,  than  different  days. 

1.  1/attcr  part  of  every  day  for  appointed  causes, 
fore  part  of  the  day  for  chance  causes,  is  easier  to 
remember,  than  such  and  such  days  for  the  one, 
such  and  such  other  days  for  tlie  other.  Coming 
on  a wrong  day,  a man  finds  the  door  of  justice 
shut  against  him. 

2.  On  the  principle  of  distinction  of  days,  there 
are  entire  days  on  wliich  cases  (for  some  such 
there  are)  that  cannot  wait  one  hour  without 
danger  of  irrep.-irable  mischief,*  find  justice  in- 
accessible. Of  this  mischief,  the  principle  of  dis- 
tinction of  hours  stands  clear. 

3.  In  the  case  of  a superfluity  of  time  on  the  one 
part,  and  a superfluity  of  business  on  the  other, 
It  will  be  easier  to  borrow  of  the  morning  for  the 
afternoon,  or  of  the  afternoon  for  the  moniing, 
than  to  borrow  of  one  day  for  another. 

A suit  of  a simple  nature  has  been  commenced 
within  tlie  fore  part  of  the  day ; with  the  lielp  of 
another  half  hour,  borrowed  from  the  afternoon, 

* Ship  on  the  point  of  sailing;  female  in  the 
hands  of  a ravisher  on  board  of  it.  Other  cases 
might  be  instanced  in  abundance. 
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exclusion  of'  the  other  : in  the  first  place  you 
lose  the  benefit  of  emulation ; in  the  next 
place  you  produce,  without  any  use,  the  dan- 
ger of  collision.  On  the  part  of  the  plaintiff, 
uncertainty  to  vvhich  of  the  two  courts  he 
ought  to  apply,  on  the  occasion  of  this  or  that 
individual  cause : on  the  part  of  the  defen- 
dant, uncertainty  whether  to  submit,  or  not 
to  submit,  to  the  cognizance  endeavoured  by 
the  plaintiff  to  be  given  to  the  one  or  the 
other  court,  on  the  occasion  of  that  indivi- 
dual cause : on  the  part  of  each  coui  t,  uncer- 
tainty whether  it  ought  to  take  cognizance  of 
this  or  that  sort  of  cause. 

With  the  purest  intentions  on  the  part  of 
those  by  whom  the  line  of  demarcation  is 
drawn,  and  with  intentions  equally  pure  on 
the  part  of  those  wnose  duty  it  is  to  conform 
to  that  line,  the  application  of  the  metaphy- 
sical principle  of  division  has  ever  been  a diffi- 
cult one,  and  one  which  is  constantly  liable 
to  give  birth  to  those  doubts  and  contesta- 
tions, the  prevention  of  which  is  aimed  at  by 
it;  — with  the  purest  intention  in  both  quar- 
ters— much  more  with  sinister  and  corrupt 
intentions  in  either  quarter,  or  in  both — much 
moi  e,  again,  if  the  two  functions  shall  every- 
where have  been  (as  under  the  fee-gathering 
system)  united  in  the  same  hand,  that  hand 
emi)loyed  in  carving  out  jurisdiction,  for  it- 
self to  fatten  upon.  It  will  be.  matter  of  dif- 
ficulty, in  the  maturest  and  strongest  state 
of  the  public  mind, — much  more  must  it 
have  been  in  those  ages  of  barbarity  and  ig- 
norance in  which  those  lines  of  demarcation 
have  been  scratched  in  so  many  directions, 
with  so  much  emolument  to  the  draughtsman, 
and  so  much  delay,  vexation,  and  expense,  to 
the  suitors,  of  succeeding  times. 

In  regard,  moreover,  to  modes  of  collecting 
evidence,  and  of  securing  forthcomingness, — 
one  of  the  two  courts  being  provided  with 
a set  of  powers  and  checks,  adapted,  in  the 
best  manner  that  can  be  devised,  to  those  re- 
spective purposes, — if,  in  the  provision  made 
in  ajiy  respect  in  the  instance  of  the  second 
court,  there  be  any  variation,  that  variation 
(since  by  the  supposition  it  cannot  be  for  the 
better)  will  either  in  itself  be  upon  a par 
with  tlie  arrangement  that  corresponds  to  it 
in  the  case  of  the  first  court,  or  it  will  be  for 
the  worse.  The  best  that  can  happen  to  it 
is  to  be  upon  a par:  but  in  this  case, — though 
of  itself,  by  the  supposition,  either  would 


it  may  be  dispatched  : in  the  first  suit  appointed 
for  the  afternoon,  the  parties,  or  one  of  them,  are 
not  quite  ready,  or,  though  ready,  can  with  less 
inconvenience  wait  the  half  hour,  than  the  par- 
ties in  the  simple  cause  can  wait  the  whole  day, 
or  perhaps  two  days. 

Suppose  no  complex  business  at  all  appointed 
for  the  afternoon : chance  business  may  be  re- 
ceived in  lieu  of  it,  instead  of  waiting  a day,  as  it 
must  otherwise  have  done. 


have  been  as  good  as  the  other, — yet,  there 
being  also,  by  the  supposition,  diversity  with- 
out use,  the  effects  of  that  diversity  cannot 
but,  to  the  extent  of  it,  be  purely  disadvan- 
tageous. In  its  purest  possible  state  of  sim- 
plicity, the  law,  in  every  part  of  it,  draws 
upon  all  men  for  a portion  of  labour  and  in- 
telligence more  than  all  men  have  to  bestow 
upon  it:  here  is  an  inevitable  imperfection, 
with  the  inevitable  inconveniences  that  are 
its  consequences : add  to  this  inevitable  de- 
gree of  complexity  (that  is,  of  non-notoriety, 
and  thence  of  uncertainty)  a single  degree 
that  is  not  inevitable,  every  word  thus  added 
is  a nuisance. 

§ 2.  Distinction  between  law  and  equity, 
how  far  shotdd  it  be  included  in  the  list 
of  devices? 

In  speaking  of  the  entanglement  of  juris- 
dictions, and  in  particular  of  the  entanglement 
created  by  the  sham  distinction  between  law 
and  equity,  I mentioned  it  as  an  article  in  the 
list  of  devices ; it  may  be  expected  that  it 
shall  be  shown  by  what  title  it  occupies  the 
place  given  to  it  in  the  list. 

It  will  be  found  that  the  device  is  not  in 
the  creation,  but  in  the  preservation  of  it.  Of 
itself,  it  can  scarcely  make  out  a sufficient 
title  to  the  name.  In  its  original  creation, 
it  was  not  rnischievons,  but  beneficial. 

Among  the  contrivances  as  yet  brought  to 
view  under  the  name  of  devices,  not  one  but 
what,  in  proportion  as,  in  effect  as  well  as 
design,  it  was  subservient  to  the  sinister  ends 
of  judicature,  was  repugnant,  purely  repug- 
nant, to  every  end  of  justice.  Equity  judi- 
'■*'ture,  though  in  design  directed  with  as 
n.„di  fidelity  as  the  other  to  the  same  ends, 
and  though  in  effect  contributory  in  a very 
high  degree  to  some  of  those  ends  (viz.  the 
collateral  ends  of  delay,  vexation,  and  ex- 
pense, considered  as  the  necessary  avenues 
to  profit,)  was  in  effect  contributory  also  in 
a very  high  degree  to  the  direct  ends  of  jus- 
tice: to  the  prevention  of  misdecision,  and  of 
failure  of  justice. 

But,  though  itself  not  in  strictness  entitled 
to  he  numbered  among  the  devices  purely 
hostile  to  the  ends  of  justice,  yet  so  intimate 
has  be/en  its  combination  with  them,  so  close 
the  alliance,  that,  in  any  survey  taken  of  them, 
the  omission  of  so  capital  a feature  would  have 
left  a most  material  deficiency. 

In  England,  so  unexampled  was  the  imper- 
fection of  the  original  scheme  of  judicature, 
so  many  of  the  exigencies  of  society  had  it 
left  without  provision  altogether,  that  an  ad- 
dition, from  some  quarter  or  other,  was  matter 
of  absolute  necessity.  These  necessary  addi- 
tions, with  an  almost  inconceivable  stupidity, 
the  oiiginal  set  of  judges  refused  to  make. 
By  another  set  of  judges,  bred  up  in  a differ- 
ent,— a foreign,  and  in  a great  degree  even  a 
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hostile,  school, — under  the  authority,  or  by 
the  sufferance,  of  the  same  sovereign,  these 
additions  came  by  degrees  to  be  made.  But 
the  new  hands  by  which  these  indispensable 
additions  were  made,  would  not  work  but 
upon  their  own  terms.  The  terms  imposed 
upon  suitors  by  the  judges  of  the  old  school, 
profitable  as  they  were  to  the  imposers,  grie- 
vous proportionably  to  the  suitors  (rendered 
such  by  the  set  of  devices,  asabove  explained,) 
were  not  yet  grievous  enough,  were  not  yet 
profitable  enough,  for  the  judges  of  the  new 
and  foreign  school.  The  home-bred  judges 
shook  off  by  degrees  the  obstacle  opposed  to 
their  designs  by  the  presence  of  the  parties, 
and  at  last  contrived  to  avoid  seeing  them  till 
the  very  last  instant,  when  it  is  impossible  to 
help  it,  and  when  no  good  can  come  from  it: 
from  first  to  last,  Rome-bred  judges  never 
would  suffer  the  parties  to  come  into  their 
presence  at  all.  Home-bred  judges,  when 
writing  was  scarce  and  dear,  insisted  upon  its 
being  employed,  in  considerable  quantity,  to 
no  purpose,  or  to  worse  than  none;  Rome- 
bred  judges  refused  to  meddle  with  a cause, 
without  a vast  and  boundless  mass  of  writing 
employed  in  the  first  instance. 

The  evil  done  by  the  judges  of  the  original 
English  school,  in  respect  of  the  exigencies 
left  without  provision,  — the  evil  thus  done 
by  them,  in  so  far  as  doing  nothing  can  be 
called  doing,  was  immense.  The  good  done 
by  the  judges  of  the  Roman  school,  in  respect 
of  the  provision  made  by  them  for  the  same 
exigencies,  — the  good  thus  done  by  them, 
though  done  so  badly,  as  well  as  upon  such 
bad  terms,  was  proportionably  extensive.  The 
good  thus  done,  consisted  in  the  aid  thus  lent 
to  the  direct  ends  of  justice. 

The  evil  done  by  the  new  workmen  in  the 
execution  of  the  new  work,  consisted  in  the 
enhancement  of  the  evils  of  delay,  vexation, 
and  expense:  evil  done,  not  for  its  own  sake 
— of  that  gratuitous  wickedness  they  must 
stand  acquitted,  — but,  as  in  the  case  of  the 
old  workmen,  for  the  sake  of  the  profit  ex- 
tracted out  of  the  expense. 

We  have  seen  the  engines  employed  by  the 
old  school,  in  the  manufacture  of  that  mass 
of  profit-yielding  evil  which  it  fell  to  their 
share  to  organize.  In  the  fabrication  of  the 
augmented  mass  manufactured  by  the  new  set 
of  hands,  engines  the  same  in  the  main  were 
employed,  but  with  here  and  there  a varia- 
tion in  the  proportions. 

All  this  while,  be  it  never  for  a moment 
out  of  sight,  that,  — how  well  soever,  when 
compared  with  the  common-law  branch  of 
the  technical  system,  equity,  with  its  peculiar 
branch  of  that  system,  may  be  entitled  to  the 
appellation  of  a remedy,  — compared  with 
the  natural  system,  it  is  so  much  sheer  abuse. 
Whatever  imperfections  equity  has  corrected, 
in  so  bad  a way,  and  upon  such  exorbitant 


terms,  the  natural  mode,  if  suffered  to  have 
gone  on  undisturbed,  would  have  prevented 
from  ever  coming  into  existence : and  would, 
whenever  called  in,  supply  the  defect,  in  the 
best  manner,  as  well  as  upon  the  best  terms. 

How  numerous  are  the  instances  of  neces- 
sary rights,  for  which  common  law  gives  no 
remedy  on  any  terms,  nor  equity,  without 
keeping  the  parties  for  months  or  years  in 
hot  water ! but  for  which  a justice  of  peace, 
operating  in  the  mode  in  which  he  is  in  the 
habit  of  operating  as  far  as  the  law  will  suffer 
him,  would  give  a more  effectual  and  leas 
precarious  remedy,  in  the  course  of  as  many 
hours  or  minutes. 

Think  of  that  remedy,  by  which  (though 
still  a remedy)  natural  and  necessary  incon-- 
veniences  never  cease  to  receive  a twenty 
fold,  a hundred-fold,  or  a thousand-fold  in 
crease!  And  this  in  an  age  priding  itself  on 
its  civilization,  and  in  a nation  never  tired  of 
boasting  of  its  laws. 

So  long,  therefore,  as  — while  a better,  an 
infinitely  better,  remedy  might  be  had  for  all 
the  defects  of  common  law — this  entangle- 
ment of  jurisdictions,  a remedy  so  imperfect, 
and  producing  so  many  collateral  evils,  is 
allowed  to  subsist,  — so  long,  although  the 
purpose  for  which  it  was  created  was  a highly 
beneficial  one,  the  preservation  of  it  has  an 
indisputable  title  to  a place  in  the  list  of  de- 
vices. 

No  man  regarding  the  subject  with  a view 
to  the  ends  of  justice  and  the  welfare  of 
society,  can  seriously  believe  that  the  exist- 
ence of  two  repugnant  masses  of  substantive 
law — that  the  existence  of  two  repugnant 
masses  of  adjective  law,  two  systems  of  pro- 
cedure grounded  on  repugnant  principles, — is 
really  conducive  to  those  ends.  If  this  be  so, 
then  to  the  score  of  device,  of  artifice,  of 
fraud,  of  hypocrisy,  must  be  referred  what- 
soever composed  complacency,  much  more 
whatsoever  active  and  busy  applause  and  ad- 
miration, we  see  bestowed  upon  English  ju- 
risprudence, for  the  felicity  it  enjoys  in  the 
monoply  of  this  peculiar  excellence. 

§ 3.  Equity  jurisdiction,  its  origin 
and  extent. 

Taken  by  itself,  or  anywhere  else  than  in 
company  with  the  word  court,  equity  is  abra- 
cadabra : a word  without  a meaning. 

To  give  a meaning  to  it,  you  must  con- 
nect it  with  the  word  court,  and  say,  court  of 
equity.  * 

* England  had  once  its  court  of  star-chamber : 
France  its  court  of  the  marble  table.  Explain 
the  business  of  a court  of  equity  by  a definition 
of  equity  ? As  well  might  you  explain  the  busi- 
ness of  the  star-chamber  by  the  definition  of  a 
star,  or  the  business  of  the  cotir  de  la  table  de 
marbre  by  the  definition  of  marble. 

As  often  as,  in  his  argument,  a lord  chancel- 
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Wliat,  then,  is  a court  of  equity?  Any 
court  in  which  the  course  of  procedure  is  in  a 
certain  form : the  characteristic  of  that  form 
being  the  sort  of  instrument  called  a hill  in 
equity : any  court  in  which  the  instrument, 
the  written  instrument,  in  which  the  plaintiff-’ 
states  his  demand  (that  is,  the  judicial  ser- 
vice which  he  calls  upon  the  judge  to  render 
to  him)  bears  that  name. 

To  bear  that  name,  it  must  contain,  besides 
occasional  parts,  three  essential  parts:  the 
charging  part,  containing  a statement  of  the 
alleged  facts ; — the  interrogating  part,  con- 
taining questions  adapted  to  the  purpose  of 
extracting  from  the  defendant  a sort  of  con- 
fessorial  testimony,  admitting  the  matter  of 
fact  alleged,  or  so  much  of  it  as  shall  be  suffi- 
cient to  warrant  the  judge  in  acceding  to  the 
prayer  ; — and  the  prayer  itself,  in  which  a 
statement  is  given  of  the  service  looked  for 
at  the  hands  of  the  judge. 

The  defendant,  if  he  means  to  combat  the 
obligation  of  rendering  this  service,  is  under 
an  obligation  of  yielding  the  testimony  thus 
demanded  of  him:*  the  instrument  in  which 
it  is  contained  is  called  an  answer,  the  defen- 
dant’s answer,  to  the  plaintiff’s  bill. 

At  the  time  this  answer  is  delivered  in  at 
an  office,  the  truth  of  it  is  declared,  in  gene- 
ral terms,  by  a vivd  voce  declaration,  accom- 
panied with  the  ceremony  of  an  oath. 

Of  this  ceremony,  the  effect  is  to  deprive 
a man,  pro  re  natd,  of  the  benefit  of  the  men- 
dacity-licence, granted  (as  already  explained) 
to  all  parties  on  the  occasion  of  iAte  pleadings 
delivered  in  by  their  respective  attorneys,  on 
the  occasion  of  a suit  in  a court  of  common 
law.  To  the  plaintiff,  in  respect  of  his  bill, 
the  licence  is  reserved  ; and  he  is  even  com- 
pelled to  make  use  of  it:  to  the  defendant  it 
is  not  reserved. 

What,  then,  is  equity  ? Answer:  Whatever 
has  ever  been  done  by  a court  of  equity. 

A court  of  equity  is  a sort  of  court  pecu- 
liar to  English  jurisprudence,  and  the  insti- 
tution of  which  took  place  at  a period  of  time 
comparatively  recent,  relation  being  had  to 
the  other  courts,  called  courts  of  common 
law. 

The  powers  assumed  by  this  sort  of  court 
have  applied  themselves  to  the  substantive 
branch  of  the  field  of  law,  as  well  as  to  the 
adjective  branch,  the  law  of  procedure. 

1.  To  the  substantive  branch:  accordingly 
you  have  legal  estates,  and  you  have  equitable 
estates.  The  same  estate  which  by  the  com- 
mon-law courts,  if  applied  to,  would  be  given 


lor  or  a lord  chief  baron  pronounces  the  word 
equity, — substitute,  if  it  be  more  agreeable,  the 
word  star,  or  the  word  marble:  it  will  make  no 
sort  of  difference. 

• Except  the  comparatively  rare  cases  of  a 
plea,  and  a demurrer,  not  worth  explaining  for 
this  purpose. 
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to  one  man,  the  equity  courts  give  to  another. 
The  same  estate,  which,  upon  your  applying 
for  it  to  a common-law  court,  the  court  wiU 
give  to  you, — an  equity  court,  upon  an  ap- 
plication made  by  your  adversary,  will  give 
to  your  adversary.  In  case  of  a conflict,  or 
seeming  conflict,  of  this  sort,  the  equity  court 
is  the  strongest:  nor  is  the  common-law  court 
dissatisfied ; it  has  had  its  fees. 

The  subject  which  gives  most  occasion  to 
this  difference,  is  the  interpretation  put  upon 
conveyances  (wills  as  well  as  deeds  inclu- 
ded:) the  interpretation  put  upon  these  in- 
struments, or  rather,  the  disposition  made  of 
men’s  property,  on  pretence  of  interpretation. 
Common  law  gives  the  property  to  one  man, 
equity  to  another : when  a man’s  intention, 
or  pretended  intention,  has  been  ascertained, 
equity  will  sometimes  give  effect  to  it,  in  a 
case  in  which  common  law  would  refuse  to 
give  effect  to  it. 

2.  To  the  adjective  branch.  In  this  field, 
the  principal  operations  of  equity  may  be 
ranked  under  two  heads : — 1 . Rendering,  for 
the  purpose  of  giving  effect  to  acknowledged 
rights,  a variety  of  services,  w'hich  the  com- 
mon-law courts,  through  stupidity  or  inability, 
had  omitted  to  do ; 2.  Stopping  what  was  in 
a course  of  being  done,  or  overthrowing  what 
had  been  done,  by  the  common-law  courts, 
upon  a variety  of  occasions. 

Between  stupidity  and  inability,  the  dis- 
tinction is  no  other  than  between  cause  and 
effect.  Before  the  equity  courts  grew  up 
and  trenched  upon  them,  the  common-law 
courts  did,  or  might  have  done,  whatever  they 
pleased.  There  was  therefore  no  inability,  but 
such  as  was  voluntary.  Doing  abundance  of 
things  which  they  omitted  to  do,  they  might 
not  only  have  done  (which  indeed  was  less 
than  nothing  to  them)  more  good,  but,  what 
was  everything  to  them,  have  got  more  mo- 
ney. Therefore,  so  far  as  inability  extended, 
it  had  stupidity  for  its  cause. 

From  whatever  cause,  however,  — the  list 
of  the  things  which  they  could  not,  that  is  to 
say,  would  not,  do,  was  a pretty  long  one. 

What  they  could  do,  and  did  do,  amounted 
to  this:  they  could  punish  a man — hang  him 
— cut  his  hands  or  legs  off:  they  could  take 
a thing,  a moveable  thing,  bodily,  fiom  one 
man,  and  put  it  into  the  hands  of  another : 
from  a house  or  a field  they  could  turn  a man, 
head  and  shoulders,  and  put  him  into  jail  if 
he  came  in  again  : they  could  take,  and  at  one 
time  used  to  take  (for  example,  on  pretence 
of  your  having  been  outlawed,  when  it  was  no 
such  thing)  your  estate,  and  divide  it  amongst 
themselves:  they  could  take  the  property  of 
a dozen  men  (jurymen)  together,  and  de- 
stroy or  dissipate  it:  it  was  what  they  did  as 
often  as  a new  trial  was  granted:  till  about 
the  middle  of  the  seventeenth  century,  they 
would  not  grant  one  upon  any  other  terms. 
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What  they  could  not  do,  was — everything 
else. 

Not  one  thing  whatsoever  that  a man  ought 
to  do,  could  they  make  him  do.  A man  had 
agreed  with  you  to  sell  you  an  estate,  and 
you  had  paid  him  the  money:  could  they 
make  him  put  you  in  possession  of  the  estate, 
or  put  you  in  possession  of  it  themselves  ? 
Not  they  indeed.  What  they  could  do,  was 
to  punish  him,  or  make  a show  of  punishing 
him,  for  not  having  done  it:  give  you,  or 
make  a show  of  giving  you,  money,  instead 
of  the  estate  : to  raise  the  money,  take  his 
goods,  if  he  had  not  sense  to  put  them  out  of 
the  way  — take  them,  sell  them,  and  give  you 
what  they  fetched : take  his  goods,  or  instead 
of  his  goods,  if  he  had  lands,  and  bad  not  sense 
to  dispose  of  them,  take  half  of  them,  and 
but  half,  when  double  would  not  suffice. 

In  regard  to  the  future,  and  in  the  way 
of  restraint,  they  could  stop  another  set  of 
judges,  a subordinate  court,  from  doing  what 
they  chose  should  not  be  done ; but  they 
knew  not  how  to  deal  with  individuals:  they 
could  stop  encroachments  upon  their  judica- 
ture, but  they  could  not  stop  waste.  When 
a house  was  pulled  down,  they  could  punish 
a man  for  having  pulled  it  down  ; when  a 
grove  or  an  avenue  was  cut  down,  they  could 
punish  him  for  having  cut  it  down : but  as  to 
the  preventing  or  stopping  him,  it  was  out  of 
their  line.  Mischief  must  first  be  done,  be- 
fore they  would  stir  a finger  to  prevent  it. 
When  the  steed  was  stolen,  then,  and  not  till 
then,  were  they  ready  and  willing  to  shut  the 
stable  door.  It  required  equity  (when  equity 
reared  its  head)  to  stop  waste. 

Thus,  in  the  way  of  restraint  alone,  and 
that  very  imperfectly,  could  they  operate  up- 
on the  future ; in  the  way  of  compulsion,  they 
knew  not  how  to  deal  with  it. 

There  was  a particular  circumstance,  to 
which  they  were  in  a considerable  degree,  if 
not  altogether,  indebted  for  tbeir  impotence : 
and  that  was,  their  connexion  with  a jury. 

How  a set  of  men  in  many  respects  so  ar- 
bitrary, came  to  find  themselves  hampered 
with  this  salutary  clog,  is  among  the  many 
historical  points  involved  in  darkness:  but 
so  it  was.  By  King’s  Bench,  by  Common 
Pleas,  by  Exchequer,  scarce  anything  was  to 
be  done,  but  either  for  or  ivith  a jury. 

But  there  are  abundance  of  things  that 
could  not  be  done,  and  never  have  been  done, 
nor  ever  can  be  done,  by  a jury  : and  amongst 
these  are  many  things  so  necessary,  so  strictly 
necessary,  that  without  them  the  existence 
of  society,  in  a state  of  civilization  ever  so 
little  above  the  state  of  barbarism,  ever  so 
little  approaching  to  the  present,  is  a matter 
physically  impossible : — Every  function  re- 
quiring occasional  and  occasionally  repeated 
superintendence — every  function  requiring  a 
constant  eye  to  the  future,  and  a ready  hand 
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to  follow  it— everything  that  was  to  he  done 
in  a cause  which,  in  any  one  of  a multitude 
of  respects,  was  to  a certain  degree  complex. 

Except  the  anomalous  and  next  to  unex- 
ampled case  where  jurymen  have  been  treated 
like  cardinals  in  a conclave, — whatever  is 
done  by  a jury,  well  or  ill,  must  be  done  in 
a single  sitting : shut  up  again  after  they 
have  been  turned  loose,  they  are  no  jury  — 
their  claim  to  confidence  is  gone.  By  possi- 
bility, a jury  may  sit  together  (because  they 
have  sitten  together)  twenty-four  hours ; but 
if  they  have  sat  together  half  the  time,  unless 
they  take  their  verdict  blindly  from  the  j udge,  * 
he  choosing  to  give  it  to  them,  cross  and  pile 
would  present  a better  chance  for  justice. 

Habituated  to  act  with  a jury,  these  sages 
knew  not  how  to  act  without  one : no  pipe, 
no  dance;  no  jury,  no  justice.  With  a jury, 
or,  in  the  meantime,  for  a jury,  was  every- 
thing to  be  done : what  could  not  be  done 
with  a jury,  was  either  not  worth  doing,  or 
could  not  be  done.  Superstition  bears  her 
shackles  everywhere  : poetry  has  been  cramped 
by  unities:  by  unities,  justice  too  has  been 
cramped.  At  the  play-house,  what  could  not 
be  squeezed  into  five  hours  was  not  to  be  re- 
presented : in  Westminster  Hall,  what  could 
not  be  squeezed  into  twenty-four  hours  was 
not  to  be  done. 

Of  the  three  common-law  courts  (the  com- 
mon-law half  of  each  Exchequer  judge  in- 
cluded,) there  was  but  one,  the  King’s  Bench, 
that  had  any  notion  of  bidding  any  man  (ex- 
cept the  sheriff)  do  anything  : and  if,  having 
received  the  order  (in  law-jargon  called  a 
mandamus,)  a man  chose  to  make  a lying- 
excuse,  there  ended  the  suit.  In  a fresh  suit, 
if  you  could  prove  the  lie  upon  him,  then  ca:ne 
work  for  a jury,  and  then  he  might  be  made 
to  pay  so  much  money  as  the  jury  taxed  him 
at:  but  as  to  making  him  obey  the  order,  it 
was  not  to  be  thought  of. 

From  their  incapacity  of  compelling  a man 
to  do  his  duty,  coupled  with  their  incapacity 
of  doing  anything  that  could  not  be  done  in 
twenty-four  hours,  resulted  their  incapacity 
for  the  discharge  of  a numl)er  of  functions, 
on  the  discharge  of  which  the  continuance  of 
society  depends. 

1.  Scarce  an  act  of  pow'er,  whether  over 
person  or  property,  could  they  make  a man 
exercise — scarce  a trust,  as  the  phrase  is, 
could  they  make  him  execute,  for  the  benefit 
of  another.  From  this  they  were  disqualified, 
not  only  by  the  two  causes  above  brought  to 
view,  but  by  a third  likewise. 

Most  trusts,  and  in  particular  all  domestic 
trusts,  require  continued  superintendence:  — 
interposition,  not  constant  indeed,  but  even- 
tual and  occasional,  at  a moment’s  wai  idng. 
Cruelty,  negligence,  dissipation,  imbecility, 
have  not  their  Jong  vacation.  But  the  cus- 
todies mor  urn,  the  judges,  had,  and  resolved  to 
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have,  their  long  vacation ; not  one  week  of 
it  would  they  part  with : the  wife  might  be 
plagued  to  death,  the  child  corrupted,  the 
property  consumed  and  wasted,  — it  was  no 
concern  of  theirs. 

2.  If  an  account  of  any  considerable  length 
wanted  settling,  they  had  no  tolerable  means 
of  settling  it.  An  account  with  a thousand 
items  in  it,  five  hundred  on  one  side,  as  many 
on  the  other,  contains  the  matter  of  a thou- 
sand suits : were  there  ten  thousand,  they 
would  have  had  no  objection  to  dispose  of 
them,  if  presented  one  by  one  ; but,  if  pre- 
sented in  a mass,  they  know  not  what  to 
make  of  it. 

3.  If  a thing  were  in  dispute  between  two 
parties,  the  one  not  in  possession  of  the  thing 
could  settle  it,  by  bringing  an  action  against 
the  other : but  if  a third  had  also  a claim, 
they  knew  not  what  to  do  about  it. 

4.  Destruction  of  property  (houses,  trees, 
and  so  forth,)  they  had  no  notion  so  much  as 
of  stopping,  much  less  preventing,  so  long 
as  the  destroyer  had  a right  to  the  use  of  it. 
Damages,  meaning  satisfaction  in  money,  they 
were  ready  to  give,  as  soon  as  he  had  ab- 
sconded. 

5.  If  a complex  mass  of  property  called  for 
distribution,  they  knew  not  how  to  go  about 
it.  For  every  death  that  took  place  (not  to 
speak  of  insolvency,)  if  the  deceased  was 
worth  anything,  there  was  a complex  mass  of 
property  vacant,  and  requiring  to  be  disposed 
of ; but  death  was  of  the  number  of  those 
contingencies  that  had  escaped  their  provi- 
dence. 

6.  If  an  executor  had  promised  to  pay  a 
legacy  left  by  his  testator,  they  could  take 
measures,  as  above,  for  making  him  pay  it : 
but  if,  choosing  rather  to  keep  the  money,  he 
had  the  wit  not  to  make  any  such  promise, 
they  knew  not  what  to  do  with  him ; he 
might  do  as  he  would  with  it,  for  anything 
they  could  do  to  get  it  from  him. 

In  some  of  these  instances,  they  could  not 
act  at  all : in  others,  if  they  did  act,  it  was 
so  awkwardly  and  so  badly,  they  had  better 
not  have  meddled  with  it.  In  comparison  of 
their  mode,  equity,  with  all  its  delays,  was 
found  a relief. 

Here,  then,  was  a goldmine — a mine  rich 
in  business : open  to  any  hand  that  had  strength 
to  seize  it,  and  the  wit  to  work  it. 

The  clergy,  a set  of  adventurers  who  were 
always  on  the  alert, — the  clergy,  dividing 
themselves  into  two  parties,  entered  and  took 
possession  of  so  many  different  parts  of  it ; 
one  party  with  one  pretence  (that  is,  with  one 
set  of  words)  in  their  mouths,  the  other  with 
another. 

Some  talked  of  holy  mother  church,  and 
souls,  and  pious  uses.  For  the  good  of  a man’s 
soul,  whatever  he  had  died  possessed  of,  be 
it  what  it  would,  so  it  were  worth  having, 


[Book  VIII 

they  were  ready  to  charge  themselves  with 
it  for  pious  uses : and  of  all  uses,  none  were 
so  pious  as  their  own. 

The  bishops,  having  for  their  proper  and 
only  ostensible  function,  the  showing  men 
heaven,  and  keeping  them  on  the  right  road 
to  it,  soon  perceived  that  there  was  no  earthly 
power  which,  in  such  pious  hands,  might  not 
be  made  subservient  to  that  pious  end.  At 
an  early  period  (not  to  speak  of  the  goods  of 
intestates,  including  all  the:,  moveable  pro- 
perty in  the  country,)  in  the  line  of  judicature, 
they  soon  got  possession  of  causes  relative  to 
testaments,  and  causes  relative  to  marriage,* 
with  a few  et  caeteras  not  worth  mentioning 
here.  Being  however  the  delegates  of  a spi- 
ritual authority,  rivalizing  with  the  temporal 
authority  of  the  king,  they  found  their  career 
checked,  and  limits  tolerably  precise  (the  time 
of  day  considered)  set  to  it. 

The  good  of  souls  was  their  object : the 
good  of  souls  was  their  motto : and  what  is 
above,  with  the  administering  a little  fatherly 
or  motherly  correction,  by  the  bye,  for  paw- 
paw tricks,  was  all  they  were  allow'ed  to  do 
for  it.  In  testamentary  and  matrimonial  causes, 
what  was  done  by  them,  badly  as  it  was  done, 
would  scarcely  in  those  times  have  been  done 
less  badly  by  any  other  hands. 

To  another  set,  a single  word,  equity,  an- 
swered every  purpose.  What  little  knowledge 
the  times  afforded,  was  in  a manner  engrossed 
by  ecclesiastics  : the  king’s  right-hand  man, 
his  virtual  first  minister,  under  the  name  of 
chancellor,  was  of  that  profession.  Whatever 
in  the  way  of  judicature  w'as  ready  to  be  done, 
he  was  ready  for  doing  it:  always  understood, 
so  long  as  money  was  to  be  got  by  doing  it. 
This  great  officer  chose  for  his  motto  the  word 
equity:  whatsoever  a bishop  did,  was  for  the 
good  of  men’s  souls:  whatsoever  a lord  chan- 
cellor did,  was  for  equity. 

It  has  been  among  the  artifices  of  men  in 
power,  to  fasten  upon  some  abstract  term,  to 
beget  upon  it  some  ideal  shadowy  being,  from 
the  influence  of  which  on  the  imaginations  of 
mankind  they  could  derive  respect,  and  into 
the  darkness  of  which  they  could  occasionally 
escape  from  envy  and  from  censure.  Eccle- 
siastics, the  sons  of  the  church,  were  liable  like 
other  men  to  be  fools — like  other  men  to  be 
knaves  — like  other  men  to  be  liars : but  the 
church,  their  holy  mother,  ever  one,  ever  the 
same,  ceased  not  for  a moment  to  be  all-wise, 
all  trustworthy,  infallible.  Like  other  men, 
men  of  law,  sometimes  through  imbecility, 
sometimes  through  cunning,  have  ever  and 
anon  (not  to  say  most  commonly)  clothed 
their  conceptions  in  the  language  of  absur- 
dity : but,  that  the  law  herself,  or  itself, 
through  all  vicissitudes,  has  never  ceased  to 
be  the  perfection  of  reason,  is  placed  out  of 
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doubt  by  the  concurrent  testimony  of  Coke 
and  Blackstone.  A judge  with  the  title  of 
chancellor  iipon  his  head,  and  the  word  equity 
between  his  lips,  will  be  no  less  exposed  than 
a judge  with  the  title  of  judge  upon  his  head, 
and  the  words  law,  common  law,  between  his 
lips,  to  be  turned  aside  by  imbecility  or  cun- 
ning into  the  paths  of  iniquity  and  injustice: 
but  that  equity  is  a personage  still  more  per- 
fect than  that  law  which  is  the  perfection  of 
reason,  is  clear  not  only  by  the  assumption 
of  all  equitymen,  but  by  the  confession,  more 
or  less  explicit,  of  common  lawyers  them- 
selves.* 


• Equity  is,  in  its  original  signification,  exactly 
synonymous  to  its  conjugate  equality.  In  a cer- 
tain description  of  cases,  though  that  compara- 
tively a narrow  one,  the  dictates  of  utility  require 
that,  in  the  allotment  and  distribution  made  by 
law  of  benefits  and  burthens,  to  or  amongst  in- 
dividuals standing  in  certain  relations  to  each 
other,  the  proportion  of  equality  should  be  ob- 
served. In  so  far  as  this  state  of  things  has  place, 
it  is  right  and  proper,  because  it  is  most  for  the 
advantage  of  the  community  upon  the  whole, 
that  such  an  allotment  and  distribution  of  the 
objects  in  question  should  be  made  by  the  sub- 
stantive branch  of  the  law.  In  so  far  as  the  allot- 
ment so  made  by  the  substantive  branch  of  the 
law  has  been  adjusted  to  this  principle,  justice 
requires  that  such  allotment  and  oistribution 
should  be  conformed  to  and  carried  into  effect 
by  the  adjective  branch  of  the  law;  in  other 
words,  by  the  system  of  procedure. 

To  the  extent  of  this  description  of  cases, 
whatever  arrangement  is  conformable  as  above 
to  equaiiiy,,  or  say  to  equity-,  is  comformable  to 
justice,  and,  as  such,  fit  to  be  carried  into  effect. 
Out  of  tliis  circle  of  cases,  an  arrangement  which 
should  govern  itself  by  the  principle  of  equality, 
which  should  make  a point  of  allotting  and  di- 
viding the  object  in  equal  proportions  amongst 
the  several  co-claimants  or  co-repugnants,  would 
not  be  conformable  to  justice. 

Between  the  cases  in  which  the  adoption  of  the 
principle  of  equality  or  equity  is  employed  in  the 
administration  of  justice,  and  the  cases  in  which 
it  is  not,  nor  can  be,  employed,  consistently  with 
the  dictates  of  utility  and  justice, — there  is  not 
in  the  nature  of  things  any  such  marked  distinc- 
tion, as  that  justice  should  be  of  a better  sort  in 
the  one  set  of  cases  than  in  the  other.  Y et,  some- 
how or  other,  to  the  word  equity.,  the  relation  of 
which  to  its  original  synonyme  equality  has  in- 
sensibly been  almost  forgotten,  a sort  of  eulogis- 
tic sense  seems  somehow  or  other  to  have  attached 
itself,'  exceeding  in  the  degree  and  measure  of 
eulogy  and  approbation,  whatever  has  attached 
itself  to  the  words  law  and  justice.  By  equity, 
men  have  accordingly  come  to  understand  a 
double-refined  sort  of  law,  distinct  from  and  su- 
perior to  the  common  sort,  to  that  sort  to  which 
the  common  and  original  appellative  law  conti- 
nues to  be  attached.  Between  law  and  equity  there 
seems  to  be  a gradation  of  rank  : and  whenso- 
ever they  meet,  that  it  belongs  to  law  to  yield  the 
pas  seems  altogether  out  of  dispute.  How  it 
stands  between  justice  and  equity  does  not  seem 
quite  so  clear.  Does  it  ever  happen  to  their  pre- 
tensions to  meet  together  in  the  teeth  ? The  an- 
swer may  be  yes  or  no,  whichever  happens  to  be 
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The  range  of  the  judicature  exercised  for 
the  good  of  men’s  souls,  found  the  limits  that 
have  just  been  mentioned : what  limits,  it 
will  naturally  be  asked,  had  equity  ? 

In  principle,  none  at  all : what  are  the  oc- 
casions on  which  a judge  ought  to  act  other- 
wise than  according  to  equity  ? 

In  practice,  — ask  for  the  boundary  line 
of  equity  ? As  well  might  it  be  asked  what 
line  had  Ignoramus  been  describing  upon  the 
floor,  when  he  said  of  himself,  Buzzo  et  torno 
sicut  musca  sine  caput. 

Ask  any  institutional  writer : ask  a lord 

most  convenient.  But  if  it  be  yes,  so  that  the  two 
goddesses  do  not  agree,  so  much  the  worse  for 
justice.  Take  her  at  the  best,  there  is  in  her  tem- 
per a crabbedness  that  people  in  general  are  not 
fond  of : equity  is  decidedly  regarded  as  the  most 
amiable. 

As  to  the  superior  favour  attached  to  the  word 
equity,  it  seems  referable  altogether  to  the  cir- 
cumstance of  posteriority;  though  to  that  on 
more  accounts  than  one. 

1.  Along  with  the  involuntary  good,  so  much 
mischief,  nor  that  altogether  involuntary,  had 
been  seen  to  be  done  by  men  in  power  with  the 
words  law  and  justice  in  their  mouths,  that  the 
words  had  been  rendered  to  a certain  degree 
odious ; and  men  had  been  upon  the  look-out 
for  some  sort  of  system,  by  which  the  good  might 
be  administered,  if  not  without  any  admixture 
of  the  evil,  at  least  with  a less  proportion  of  it, 

2.  The  for  mid  ableness  of  the  words  laio  and 
justice  had  been  constituted  in  a principal  de- 
gree by  its  application  to  penal  cases  ; and  more 
especially  to  those  in  which  the  punishment  was 
most  severe  : and  of  every  such  terrific  applica- 
tion the  word  equity  stood  clear. 

Here  was  prejudice  against  prejudice.  The 
people,  in  proportion  as  they  were  oppressed  by 
law,  were  fond  of  equity : in  proportion  as  they 
were  oppressed  by  judges,  that  is,  by  lawyers, 
they  were  fond  of  juries.  Equity,  according  to 
the  shortest  and  most  comprehensive  conception 
that  could  be  given  of  it,  was  a sort  of  law  in 
which  everything  was  done  without  juries.  What 
was  to  be  done  ? Scylla  was  on  one  side  — Cha- 
rybdis  on  the  other.  Under  juries,  men  found 
themselves  ruined  for  want  of  a remedy.  Under 
equity,  they  found  themselves  oppressed,  and 
plundered  still  more  grievously  than  under  juries, 
by  virtue  of  this  new  invented  remedy.  The  al- 
ternative was  like  that  of  the  wretched  patient 
under  ancient  medicine : to  lose  his  life’s  blood 
for  want  of  a styptic,  or  be  broiled  by  a red-hot 
iron  applied  to  him  instead  of  one. 

They  little  think  that  to  magnify  trial  by  jury 
is  to  condemn  equity.  But  lawyers,  to  whom  in- 
consistencies of  all  kinds  are  daily  bread,  have 
contrived  to  make  them  easy  under  these  as  well 
as  so  many  other  inconsistencies.  For  lawyers, 
fond  as  they  are  of  juries,  are  still  fonder  of 
equity.  Trial  by  jury  is  trial  by  lawyers ; luit 
trial  by  equity  is  trial  by  lawyers  too,  and  with 
stiU  more  work  for  lawyers  to  do  than  in  the 
other  case.  Moreover,  in  process  of  time,  and 
by  an  improvement  made  in  equity  itself,  bus)- 
ness  was  found,  if  not  in  equity,  ly  equity,  for 
juries  : and  along  with  it  more  business  for  more 
lawyers.  Juries  alone  could  give  no  remedy — 
equity  alone,  had  no  tolerable  means  for  coming 
at  the  truth. 
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chancellor  himself : ask  both  in  one:*— as 
readily  will  he  undertake  to  trace  out  the  line 
described  by  Ignoramus  in  his  irregularities, 
as  the  boundary  line  of  his  own  jurisdiction, 
with  all  its  regularity ; though  not  less  re- 
gular than  equitable.  To  spiritual  courts,  tes- 
tamentary causes,  matrimonial  causes,  sins : 
to  admiralty  courts,  maritime  causes.  To 
these  jurisdictions,  already  something  of  a 
boundary  line  in  those  few  words.  But  to 
equity  courts,  what  causes?  Answer:  Equity 
causes.  “ What  is  to  accommodate?  Why, 
to  accommodate : as  if  I were  to  accommo- 
date you,  or  you  to  accommodate  me : in  a 
word,  to  accommodate.” 

Of  your  knowing  (if  it  were  to  be  known) 
what  equity  is,  and  whereabouts  the  line 
that  bounds  its  jurisdiction  runs,  the  practical 
use,  — supposing  you  unfortunate  enough  to 
have  need  of  something  to  be  done  for  you 
by  a court  of  equity,  — would  be  that  of  your 
knowing  whether  it  would  or  would  not  be 
done.  In  such  a case,  take  for  your  direc- 
tion the  only  answer  (the  only  honest  one  at 
least)  that  can  be  given.  Among  the  scanty 
and  confused  accounts  that  accident  has 
brought  to  light  of  what  has  been  done  by 
judges  in  consequence  of  a bill  in  equity, 
rummage  and  see,  if  you  can,  whether  any- 
thing like  what  you  want  to  have  done  has 
ever  been  done,  on  grounds  like  those  on 
which  you  would  call  for  its  being  done.  If 
yes,  and  the  view  taken  of  the  matter  by  the 
judge  happens  to  be  the  same  as  yours,  then 
perhaps  it  may  be  done : if  no,  then  proba- 
bly it  will  not  be  done. 

By  you,  gentle  reader,  whoever  you  are 
(if  you  be  not  a lawyer,)  I mean  your  law- 
yers : for  as  to  yourself,  if  it  were  in  your 
power,  from  any  data  within  your  reach,  to 
form  any  such  conception  about  the  matter 
as  would  be  of  any  use  to  you,  they,  and 
those  whose  estate  they  have,  would  have 
been  labouring  for  so  many  centuries  with 
very  inadequate  success. 

How  could  it  be  expected  that  there  should 
be  any  line  of  demarcation  between  the  cases 
where  a court  of  equity  does,  and  where  it 
does  not,  interfere  ? since  the  limits  of  its 
jurisdiction,  like  that  of  all  other  jurisdictions 
under  English  law,  was  left  to  be  settled  by 
a scramble.  The  history  of  the  scramble 
would  require  a volume ; a short  sketch  of  it 
however  may  be  given  here  : it  is  highly  in- 
structive. 

With  the  single  exception  of  the  spiritual 
power — a power  which,  disdaining  all  limits, 
was  comprisable  under  no  rules, — in  the  new 
settlement  that  took  place  after  the  Norman 
conquest,  the  geographical  principle  of  divi- 
sion, if  not  exclusively  established,  appears 
to  have  been  nearly  so,  in  the  gi  eat  outlines. 

• Mitibrd  on  Equity. 
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In  each  county,  a sheriflTs  court,  competent 
to  every  sort  of  suit : attached  to  the  person 
of  the  king,  a supreme  court,  competent  to 
every  sort  of  suit,  and  moreover  exercising 
a controul  over  the  several  local  courts. 

^ In  an  evil  hour,  this  natural  simplicity  was 
violated  by  a wretched  attempt  at  logical 
demarcation : suits  in  general  (spiritual  ex- 
cepted, as  before)  were  distriouted  under 
three  unmeaning  heads  ; pleas  of  the  crown, 
common  pleas,  and  exchequer  causes.  Exche- 
quer causes  meant  revenue  causes,  f Pleas  of 
the  crown  and  common  pleas  meant  nothing 
at  all : but,  in  a course  of  ages,  a meaning  was 
to  be  made  for  them,  made  by  a tripartite 
scramble  : the  miserable  people,  whose  pro- 
perty it  was  tearing  to  pieces,  remaining  in 
hot  water  all  the  while.  Pleas  of  the  crown, 
judged  of  under  the  cognizance  of  a set  of 
judges  whose  principal  occupation  consisted 
in  hanging  men  under  the  name  of  felons,  fol- 
lowed the  person  of  the  king  in  his  perpetual 
rambles.  Common  pleas  and  exchequer  causes 
became  stationary  at  Westminster:  exchequer 
causes  by  custom,  common  pleas  by  law. 

Attached  all  this  while  to  the  person  of 
the  king,  was  a most  indispensable  officer, 
whose  business  it  was  to  give  form  and  au- 
thentication to  all  permanent  expressions  of 
the  king’s  will  and  pleasure — to  all  perma- 
nent mandates  issued  by  him — to  all  contracts 
to  which  he  was  a party.  This  officer  stood 
distinguished  by  the  name  of  chancellor.  Of 
the  distinguished  subjects  in  whose  company 
the  monarch  spent  his  time,  those  who  were 
not  ecclesiastics  sometimes  could  read,  and 
sometimes  not : — the  ecclesiastics  always 
could : the  chancellor  was  always  an  eccle- 
siastic. 

What  this  minister  could  not  find  time  for, 
was  the  administration  of  justice,  or  whatever 
was  administered  under  that  name  : what  he 
could  and  did  find  time  for,  was  to  sell  per- 
missions to  apply  for  justice  elsewhere.  By 
the  opening  of  this  shop,  the  people  of  Eng- 
land were  divided  into  two  classes:  to  those 
who  could  raise  the  money,  justice  was  sold ; 
to  the  remainder,  it  was  denied.  Note,  that 
what  was  thus  sold  at  the  great  shop  was  not 
justice  itself,  but  leave  to  buy  it  (that  is,  a 
bad  chance  of  it)  at  another  shop.:]^ 

+ By  an  exchequer,  was  meant  a table  in  which 
squares  of  two  different  colours' were  ranged  in 
alternate  order:  an  excellent  sort  of  table  for 
several  very  amusing  games — a very  indifferent 
one  for  arithmetical  calculations.  Before  the  in- 
troduction of  the  Arabian  arithmetic,  it  was  in 
general  use  for  that  purpose.  Having  now  for 
several  ages  ceased  to  be  employed  as  an  instru- 
ment, it  IS  still  seen  serving  as  a sign  in  public 
houses. 

Out  of  this  abomination  has  sprung  (to 
name  one  out  of  a thousand)  the  option  between 
proceeding  by  miginal  and  by  Inll,  in  most  sorts 
of  causes  not  criminal;  a demand  of  debt  foriu- 
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Justice  was  thus  regularly  polluted  at  the 
very  fountain  head:  polluted,  by  an  arrange- 
ment, in  which  the  mischief  of  extortion  was 
the  most  apparent ; but  the  mischief  of  com- 
plication, an  invisible  but  endless  train  of 
mischief,  not  the  less  real  because  too  subtle 
for  an  ordinary  eye  to  follow,  was  the  most 
felt. 

The  judges  of  the  King’s  Bench  (such  was 
the  title  given  to  those  who  had  cognizance  of 
pleas  of  the  crown,)  the  judges  of  the  King’s 
Bench,  having  no  right  to  meddle  at  all,  med- 
dled in  comparison  but  little,  in  causes  be- 
tween individual  and  individual : these,  under 
the  name  of  Common  Pleas,  had  fallen  to 
the  share  of  the  judges  of  another  court.  Be- 
sides the  rapacity  and  insincerity  inseparably 
attached  under  the  fee-gathering  system  to 
the  very  station  of  judge,  their  conduct  was 
so  peculiarly  marked  by  absurdity,  and  that 
absurdity  so  constantly  fruitful  in  mischief 
and  misery,  that  the  complaints  of  injured 
suitors  running  continually  to  the  king  left 
him  no  rest.  These  judges  were  nailed  by 
law  to  their  bench  at  Westminster:  the  chan- 
cellor was  constantly  at  the  king’s  elbow. 
“ These  people  are  teazing  me  to  death : these 
judges  seem  to  have  lost  their  senses.  Go 
out  to  them ; do,  my  good  lord  : hear  what 
the  people  have  to  say  for  themselves,  and 
see  what  is  to  be  done.” 

The  good  lord  was  a spiritualist : spiritual 
ideas  came  last  from  Rome.  What  he  had 


stance.  As  the  chancellor  had  found  means  to 
oppress  the  people,  the  judges  found  means  to 
cheat  the  chancellor.  Without  waiting  for  his 
permit,  they  made  a succedaneum  to  it  in  their 
own  manufactory,  and  sold  it  for  their  own  pro- 
fit: and  without  any  other  expense  than  a few 
lies;  for  ink  and  parchment  were  found  by  the 
plaintiff.  This  spurious  equivalent  they  called 
a bill : the  genuine  one  retained  or  acquired  the 
name  of  an  original  (an  original  writ ) Of  the 
qualities  possessed  by  the  chancellor’s  ware,  there 
were  some  which  somehow  or  other  they  could 
not  contrive  to  give  their  own:  accordingly  they 
sold  them  at  a cheaper  rate.  One  of  these  pro- 
perties was  that  of  converting  the  defendant  into 
an  outlaw;  of  which  above,  in  Chap.  XIII. 
Chicaneries  about  Notice.  Another  advantage 
in  deahng  with  the  chancellor  was,  or  at  least  is, 
that,  in  case  of  appeal  called  writ  of  error,  you 
save  one  stage  of  jurisdiction ; in  time,  from  half 
a year  to  a whole  one  or  more : in  money,  between 
£20  and  £30. 

Here,  then,  the  plaintiff  has  his  choice:  for  so 
much  money  he  may  give  the  defendant  so  much 
torment;  for  somuch  more  money,  so  much  more. 
A plaintiff,  who,  having  a dishonest  man  to  deal 
with  in  the  character  of  defendant,  has  a provi- 
cent  attorney,  ^es  to  the  chancellor’s  shop  at 
once:  if  not,  in  nis  passage  through  the  Exche- 
quer chamber,  defendant  and  his  attorney,  with 
the  assistance  of  the  chief  justice  of  Ae  King’s 
Bench,  give  him  sufficient  time  and  reason  to 
repent  it. — Vide  suprut  Chap.  IV.  Corryptum 
particularized  (under  the  head  JVrits  of^ror, 
p.214.) 
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learnt,  he  had  learnt  at  Rome ; or  at  least 
from  those  whose  learning  had  come  from 
Rome.  At  Rome,  in  addition  to  polemical 
theology,  in  which  his  lordship  was  an  adept 
of  course,  what  was  to  be  learnt  over  and 
above  reading  and  writing,  was  Roman  law. 
By  Roman  law,  though  everything  had  been 
done  badly,  everything  had  been  done.  Of 
the  distresses  which,  by  the  outcries  raised 
by  them,  had  given  so  much  disturbance,  a 
great  part  had  been  produced  by  those  va- 
cuities, which  the  stupidity  of  the  judges  had 
rendered  them  unable,  or  their  obstinancy 
unwilling,  to  fill  up. 

Of  the  English  mode  of  administering  soi~ 
disant  justice,  and  of  the  sort  of  justice  admi- 
nistered in  that  mode,  his  lordship  knew  as 
little  as  he  cared.  With  Roman  justice,  and 
the  Roman  mode  of  administering  it,  he  was 
more  or  less  acquainted. 

Roman  law,  the  seat  of  monarchical  des- 
potism, and  the  source  of  the  most  restless 
usurpation,  had  all  along  bee:i  an  object  of 
just  suspicion  to  the  few  great  lords,  who 
in  their  assembly,  during  its  short-lived  and 
precarious  existence,  shared  with  the  king 
the  power  of  sovereignty.  “We  understand 
little  enough  of  our  own  laws,  but  we  under- 
stand nothing  at  all  of  yours : our  own  we  are 
used  to,  and  we  won’t  suffer  any  change.” 
Such  had  been  the  answer  by  which  a pro- 
ject copied  from  Roman  law  without  thought, 
had  been  repelled  in  like  manner  without  the 
trouble  of  thinking. 

Popular  expressions  are  a well-known  mask, 
and  sometimes  an  effectual  one,  for  measures 
that  are  unpopular,  or  might  otherwise  have 
been  so.  Equity  was  a term  that  had  all  along 
been  in  use,  for  distinguishing  what  present- 
ed itself  as  most  popular  in  law.  Against 
whatever  changes  the  reverend  Romanist 
might  find  himself  disposed  to  introduce  in 
the  character  of  relief,  he  found  a hobgoblin 
ready  armed, — the  horror  of  innovation:  to 
encounter  it,  he  opened  his  rhetorical  budget, 
and  produced  the  soothing  sound  of  equity. 
Ye  are  suffering  under  the  plague  of  stupid 
and  unjust  judges . ye  are  afflicted : behold  in 
equity,  pure  and  holy  Roman  equity,  behold 
in  it  a balm  for  all  your  sorrows. 

To  fill  up,  in  a considerable  degree,  the 
gaps  which  had  been  left  in  English  law  by 
its  home-bred  professors,  a head  was  found  to 
be  an  instrument  not  altogether  necessary ; a 
hand,  with  a pen  in  it,  was  sufficient. 

Few,  except  profes.sed  shoemakers,  know 
how  to  make  shoes;  few  that  find  any  diffi- 
culty in  fetching  a pair  from  a warehouse.  In 
the  Roman  law,  the  clergy  had  been  used  to 
see  a sort  of  warehouse,  in  which  slops  of  all 
sorts  were  to  be  had  ready  made,  and  in  any 
quantity,  and  without  the  trouble  of  taking 
measure.  Nothing  could  be  more  fortunate. 
To  take  measure  of  feet  for  now  shoes,  would 


298 


RATIONALE  OF  JUDICIAL  EVIDENCE.  • 


have  been  found  by  these  adepts  a compara- 
tively easy  task  : to  take  measure  of  exigen- 
cies for  new  laws,  if  the  laws  were  to  be 
good  ones,  was  altogether  out  of  their  line ; 
as  much  so,  as  out  of  that  of  tbeir  home-bred 
^ colleagues.  To  make  good  shoes  they  would 
have  had  nothing  to  unlearn : to  make  good 
laws,  had  their  situation  admitted  of  their 
harbouring  any  such  wish,  they  would  have 
had  a great  deal  to  unlearn : almost  every- 
thing they  had  ever  learnt,  since  they  had 
been  learners. 

Not  but  that  the  field  of  law  had  in  that 
school  been  surveyed  long  enough,  and  anx- 
iously enough : but  it  was  in  no  such  point 
of  view.  It  had  been  worked  in,  long  enough 
and  industriously  enough : but  it  was  to  no 
such  purpose.  Prepared  by  jargon,  it  had 
been  thick  sown  with  iniquity,  delay,  and 
vexation:  thickerthan  even  the  English  field: 
that  it  might  be  rich  in  fees. 

A course  of  procedure  for  continued  in- 
quiries, or  for  continued  interposition,  good: 
from  Rome  too,  or  anywhere,  if  not  to  be  had 
otherwise,  and  no  better  to  be  had.  But 
equity  ? — what  had  all  this  to  do  with  equity? 
What  more  than  with  so  many  other  fair  and 
pleasant  and  popular  words  that  might  be 
mentioned? — justice,  right  reason,  or  con- 
science ? But  equity  was  tlie  cant  word  that 
happened  to  present  itself.  One  cant  word, 
innovation,  had  been  employed  to  set  men 
against  changes  from  that  quarter ; * it  re- 
quired some  other  cant  word  to  reconcile  them 
to  it : this  happened  to  be  uppermost.  Man 
cmIIs  himself  a rational  animal,  and  thus  it  is 
he  is  governed.  To  govern  a camel,  the  Arabs 
put  a hook  into  his  nose  : to  govern  a man, 
you  sound  a cant  word  in  his  ear, — church, 
liberty,  equity,  jury ; and  with  this  the  ani- 
mal with  the  two  legs  is  led  or  drawn  as  you 
please. 

As  to  equity,  cant  it  was,  and  nothing  else, 
as  anybody  may  see  that  chooses  it. 

What  had  equity  to  do  vvith  the  forcing  a 
man  to  do  what  he  ought  to  do,  any  more 
than  with  the  punishing  him  for  not  having 
done  what  he  ought  to  have  done  ? with 
settling  long  accounts,  any  more  than  with 
settling  short  ones  ? with  settling  a dispute 
between  three  parties,  any  more  than  between 
two  ? mth  making  distribution  of  a mass  of 
property  taken  together,  any  more  than  with 
making  a separate  disposition  of  any  or  all  of 
the  articles  it  was  composed  of?  with  making 
an  executor,  or  any  other  man,  pay  what  he 
ought  to  pay  without  having  promised  it,  than 
with  making  him  pay  it  after  he  had  promised? 
with  making  a man  fulfil  an  agreement  about 
a hundred  pounds’  worth  of  land,  any  more 
than  with  making  him  fulfil  an  agreement 
about  a hundred  pounds’  worth  of  cows  or 
horses. 
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One  part  of  the  beauties  of  equity  still  re- 
mains to  be  brought  to  view. 

In  the  jurisdiction  assumed  by  the  courts 
of  equity,  may  be  distinguished  (in  so  far  us, 
in  so  thick  an  entanglement,  anything  can  be 
distinguished)  two  branches;  whi?h,  for  this 
purpose,  may  be  expressed  by  the  terms,  the 
originally  operating,  or  necessary  branch,  and 
the  eontrouling,  or  abusive  branch.  By  the 
originally  operating  branch,  let  us  understand 
that  which  operates  in  the  cases  where  the 
business  which  is  done  by  equity  is  not  med- 
dled with  at  all  by  common  law.  This  branch 
is  that  we  have  been  glancing  over,  and  which 
was  rendered  necessary,  we  have  seen  how. 
By  the  eontrouling  branch,  let  us  understand 
that  which  operates,  where  what  has  been 
doing,  and  doing  without  reproach  to  those 
by  whom  it  has  been  done,  at  common  law, 
is,  at  the  mere  suggestion  of  the  defendant, 
overturned  if  he  prevails,  stopped  for  an  in- 
definite time  at  any  rate,  by  a court  of  equity. 

Among  the  various  classes  of  depredators, 
one  has  been  distinguished  in  which  they  hunt 
in  couples.  One  of  the  pair  runs  violently 
against  a man,  and  knocks  him  into  the  ken- 
nel ; the  other,  with  sympathetic  eagerness, 
runs  up  to  his  assistance,  drives  off  the  as- 
sailant, helps  up  the  sufferer,  and  picks  his 
pockets.  The  ruffian  thief  is  common  law ; 
the  hypocrite  thief  is  equity. 

Of  the  eontrouling  branch  of  equity  business, 
the  principal  part  will  be  brought  to  the  view 
of  the  man  of  law  by  the  w'ord  injunction  : 
injunction,  applied  to  the  stopping  of  proceed- 
ings in  a common-law  court. 

A view  has  been  given  of  the  species  of 
sham  justice  called  special  pleading : the 
practice  of  injunctions  is  a sort  of  aggravation 
of  that  grievance.  The  same  fraud,  the  same 
hypocrisy ; but,  by  means  of  still  more  bar- 
barous vexation  and  delay,  productive  of  still 
richer  pillage. 

For  a twelvemonth  or  so,  your  debtor  has 
been  fighting  you  off  in  a common-law  court : 
the  powers  of  common-law  delay  are  exhaust- 
ed : you  are  on  the  point,  as  you  suppose,  of 
getting  your  due  : in  comes  a writ  of  injunc- 
tion, and  now  you  are  at  the  commencement 
of  a suit  in  equity. 

The  pretence  may  be,  no  matter  what; 
since,  for  the  purchase  of  the  delay,  there  is 
no  sort  of  use  in  its  being  true.  The  follow- 
ing is  as  natural  as  any ; in  the  common-law 
suit,  the  decision  in  your  favour  was  grounded 
on  the  evidence  of  some  one  else ; but  you, 
in  the  common-law  suit  the  plaintiff,  now  by 
the  equity  suit  converted  into  a defendant, — 
you,  of  your  own  knowledge,  know,  as  you 
have  done  all  along,  that  the  feet  on  which 
the  verdict  was  grounded  was  not  true.  The 
common-law  judges  will  not  allow  you  to  be 
interrogated;  the  equity  judges  will;  there 
needs  therefore  a suit  in  equity. 


• Nolumus  leges  Anglias  mut.ari. 
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The  pretence  irray  be  as  mendacious,  as  in 
the  case  of  the  common-law  pleadings : for  the 
same  providence  that  granted  the  mendacity, 
licence  in  that  case,  extends  it  on  to  this. 

In  a court  of  conscience,  the  same  com- 
. mon  sense  and  common  honesty  that  repro- 
bate special  pleadings,  would  have  reprobated 
the  injunction  along  with  them.  Your  debtor 
being  in  the  presence  of  the  judge,  and  you  in 
the  same  presence  at  the  same  time, — what- 
soever each  of  you  knows  in  relation  to  the 
fact  in  dispute,  would  have  come  out  upon 
the  spot,  extracted  by  your  reciprocal  inter- 
rogations. 

You  see  how  poor  a resource  special  plead- 
ing is,  in  comparison  with  an  injunction  ; that 
is,  would  be,  if  either  were  to  exclude  a man 
from  the  benefit  of  the  other.  A sham  plea, 
if  it  comes  at  all,  must  come  in  the  middle  of 
the  suit : and  the  suit,  though  it  has  ever  so 
many  of  them,  is  still  but  one  suit,  and  that 
but  a common-law  suit.  But  an  injunction 
is  an  entire  suit,  a second  suit,  and  that  an 
equity  one,  piled  upon  the  first.  The  common- 
law  suit  is  a dwarf ; the  equity  suit,  a giant 
mounted  upon  his  shoulders. 

By  the  injunction,  the  common-law  suit 
may  indeed  be  stopped  at  any  stage  — may  be 
stopped  at  the  earliest.  But  your  adversary 
and  his  solicitor  know  little  of  their  business, 
if  they  bring  it  out  a single  moment  before 
the  last. 

Note  well  here  in  what  the  abuse  consists. 
Not  in  the  giving  powers  for  compelling  the 
testimony  of  the  party ; for  without  such 
powers  there  is  no  justice. 

The  abuse,  then,  consists,  not  in  the  giving 
of  those  powers ; but  in  the  leaving  to  him, 
who  wishes  for  them  to  no  other  purpose  than 
that  of  an  instrument  of  abuse,  the  faculty  of 
delaying  the  use  of  them  to  so  late  a period ; 
and  by  sending  him  to  a fresh  court,  obliging 
him,  as  well  as  enabling  him,  to  plunge  his 
injured  adversary,  as  well  as  himself,  in  the 
depths  of  a fresli  suit.* 

• We  have  seen  the  purposes  in  respect  of 
which  admission  of  the  parties  with  their  testi- 
mony in  the  first  instange,  and  if  possible  in  the 
shape  of  viva  voce  testimony,  is  essentially  con- 
ducive to  the  ends  of  justice.  We  have  seen  the 
fatal  success  with  which  common  law  had  la- 
boured to  exclude  all  that  body  of  light,  in  her 
workings  towards  the  sinister  ends  of  judicature. 
Equity,  by  partial  admissions  given  to  the  ex- 
cluded lights,  though  but  too  frequently  broken 
into  false  and  fallacious  colours,  nas,  upon  her 
own  extortionate  terms,  in  a group  of  cases  con- 
siderable in  number  and  extent,  rendered  to 
justice  a perhaps  unintended  service,  while  occu- 
pied in  preserving  to  her  own  profit  the  sinister 
ends  of  judicature.  Here  follows  a list,  or  at 
least  a large  sample  of  these  cases : — 

1.  Bill  against  two  or  more,  to  know  against 
which  of  them  an  action  shall  be  brought. 

2.  Bill  of  discovery  against  defendant,  for  the 
extraction  of  his  testimony  (the  self-disserving 
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Of  the  morality  of  the  priest  of  equity,  let 
three  short  features  of  his  divinity  serve  as  a 
sample:  — 1.  For  mendacity,  so  long  as  your 
debtor  confines  himself  to  the  character  of 
plaintifl^,  care  is  taken  never  to  punish  him  : 
accordingly,  lest  he  should  be  punished,  care 
must  be  taken  that  mendacity  shall  not  be 
perjury.  2.  For  abstaining  from  mendacity, 
were  he  ill  enough  advised  to  do  so,  he  would 
be  punished : he  would  be  punished  by  the 
loss  of  his  cause  : for,  of  whatever  fact  the 
plaintiff  is  not  informed,  and  therefore  for  the 
requisite  information  applies  to  the  defend- 
ant, he  must  give  to  understand  that  he  (the 
plaintiff)  is  informed,  saying  that  it  is  so  and 
so.  3.  If,  for  the  proof  of  any  fact  on  your 
part,  you  have  need  of  the  confession  of  your 
debtor,  care  has  been  taken  that  you  shall 
not  have  it  without  a third  suit,  a second 
equity  suit,  in  which  you  are  to  be  plaintiff, 
with  the  benefit  of  the  mendacity-licence, 
and  under  the  same  obligation  of  making  use 
of  it.f  All  this  under  the  notion  of  affording, 
at  the  end  of  two,  three,  or  four,  years,  a 
chance,  but  that  a very  inferior  chance,  of 
that  justice  which  in  a court  of  conscience. 


part  of  course  is  the  part  called  for)  in  the  epis- 
tolary mode. 

3.  Bill  of  discovery  for  the  discovery  of  sources 
of  written  (and  probably  real)  evidence,  in  his 
custody,  or  power,  or  knowledge : a wretchedly 
imperfect  mode  of  searching  for  it;  persons  who 
for  want  of  interest  are  not  capable  of  being 
made  defendants  in  the  principal  suit,  not  being 
comprehendible  in  this  preliminary  suit. 

4.  Bill  for  the  perpetuation  of  testimony;  i.  e. 
for  the  preserving  it  from  the  danger  of  de])e- 
rition,  in  case  of  danger  of  death  or  incurable 
mental  debility  by  reason  of  age.  The  interro- 

atories  addressed  in  the  first  instance  to  the 
efendant,  in  tlie  epistolary  mode:  not  till  after- 
wards to  the  extraneous  witness;  and  then  ad- 
ministered, and  the  evidence  received,  in  sccreto, 
per  judicem  veljudices  ad  hoc. 

5.  Bill  for  the  examination  of  a witness  de  bene 
esse,  dog-latin  for  proinswnally : the  witness 
being  on  the  point  of  expatriation : to  prevent 
the  certain  retardation,  and  more  or  less  ju-obable 
deperition,  that  might  otherwise  attach  upon  his 
testimony. — N.  B.  In  case  of  his  return,  the 
principal  suit  being  in  a sufficient  state  of  for- 
wardness, this  provisional  examination  goes  for 
nothing:  his  testimony  is  collected  over  again  : 
if  in  equity,  in  the  same  mod.e ; if  at  common 
law,  in  the  common-law  mode. 

•j*  By  these  three  observations,  a short,  but  of 
itself  conclusive,  proof  is  given  of  the  intimacy 
of  the  connexion  between  the  exclusionary  sys- 
tem, and  the  entire  technical  or  fee-gathering 
system,  of  which  it  forms  at  once  an  instrument 
and  a branch.  It  is  to  give  the  requisite  facility 
to  the  operations  of  profitable  injustice,  that  the 
door  has  been  so  frequently  shut  against  tlie  light 
of  truth. 

Through  the  same  medium  the  reader  may 
have  perceived,  that,  under  the  appearance  of  a 
digression,  the  matter  of  this  book  constitutes 
such  a part  of  the  work  as  could  not  have  been 
spared. 
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in  the  self-same  case,  would  have  been  admi- 
nistered in  less  than  a thousandth  part  of  the 
time. 

By  the  originally  operating  branch  of  the 
equity  business,  the  mischief  of  delay,  vexa- 
tion, and  expense,  is  simply  augmented:  by 
the  controuling  branch  it  is  more  than  dou- 
bled. 

When  common  law  has  picked  the  bones 
of  a cause,  equity  comes  in  and  sucks  the 
marrow. 

To  the  evil  produced  by  superior  rapacity, 
as  between  court  and  court,  is  added  the  evil 
that  results  from  the  having  two  courts  to  he 
dragged  through,  instead  of  one.  The  de- 
vice of  bandying  a cause  from  pillar  to  post  is 
thus  employed,  and  with  increased  effect.  It 
is  bad  enough  to  the  suitors,  when  the  suit 
is  to  be  bandied  from  court  to  court  in  the 
same  system  of  courts;  when  bandied  from 
system  to  system,  the  journey  is  longer,  and 
still  worse. 

To  the  evil  of  more  than  doubled  delay, 
vexation,  and  expense,  is  thus  added  the  evil 
of  complication.  The  evil  of  enhanced  delay, 
vexation,  and  expense,  is  the  more  prominent 
and  sensible ; the  mischief  of  complication  is 
more  radical  and  extensive.  Confusion  in 
practice  is  thus  fixed  and  protected  by  con- 
fusion of  ideas.  In  the  language  of  lawyers, 
and  thence  in  the  conceptions  of  their  dupes, 
oppression  being  confounded  with  relief,  men 
are  prepared  to  cling  to  both  with  equal  per- 
tinacity. 

When  the  two  sets  of  courts  were  at  dag- 
gers-drawn,  the  suitors  were  crushed  by  their 
collision.  For  above  a century  and  a half  they 
have  been  upon  the  best  terms;  and  all  this 
time  the  suitor  has  been  a sufferer  by  their 
confederacy : discordia  pestis,  concordia  exi- 
Hum. 

Had  either  got  the  better,  the  suitor  would 
have  had  but  one  court  to  be  dragged  through, 
ami  now  he  has  two. 

Mark  well  the  profundity  of  the  artifice. 
In  virtu3  of  the  mixture  of  the  two  systems, 
and  the  confusion  generated  by  that  mixture, 
mischief  is  everywhere,  blame  nowhere. 

Common-law  procedure  is  imperfect:  shall 
not  the  imperfection  be  supplied  ? Equity 
therefore  is  indispensable.  But  would  equity 
suffice  without  common  law?  Still  less;  for, 
besides  the  still  more  excessive  delay  and  ex- 
pense, its  jurisdiction  is  composed  of  nothing 
but  a few  scanty  and  incoherent  scraps,  and 
it  trenches  upon  trial  by  jury.  Viewed  with 
reference  to  the  ends  of  justice,  neither  is 
superfluous,  both  together  are  wretchedly  in- 
adequate: viewed  with  reference  to  the  ends 
of  judicature,  neither  is  superfluous,  both  to- 
gether constitute  as  perfect  a system  as  heart 
could  wish,  or  ingenuity  devise. 

Viewed  with  reference  to  the  ends  of  jus- 
tice, the  natural  system,  as  exemplified  in 
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the  practice  of  courts  of  conscience  (though 
wanting  powers,  such  as  might  easily  be  given 
to  it,  to  fit  it  for  universal  use,)  is  beyond 
comparison  more  efficient  than  common  law 
and  equity  put  together:  but,  in  proportion 
as  it  approaches  to  perfection  with  reference 
to  the  ends  of  justice,  in  the  same  proportion 
is  it  inapplicable  with  reference  to  the  ends 
of  judicature. 

Chaos  is  the  grand  rampart  of  chicane : and 
for  the  organization  of  chaos,  the  services  of 
equitj  have  been  beyond  price. 

§ 4.  Absurdity  of  the  distinction  between 
courts  of  equity  and  courts  of  law. 

Two  sets  of  courts,  professing  to  pursue 
the  same  ends,  but  by  different  and  discordant 
means:  means  so  completely  discordant,  that, 
though  both  systems  may  be  wrong — wrong 
to  any  degree, — yet  by  this  discordance  alone, 
were  there  no  other  cause,  it  is  rendered  im- 
possible for  them  to  be  both  right. 

Common  law  with  you,  equity  against  you. 
And  has  it  ever  been  seriously  imagined  that 
there  exists  in  the  nature  of  things  any  dif- 
ference corresponding  to  this  difference  in 
sounds?  that  in  the  same  sort  of  case,  in  the 
same  individual  case,  there  should  be  two  sets 
of  courts,  one  proceeding  and  bound  to  pro- 
ceed by  one  set  of  rules,  the  other  by  another 
set  of  rules;  the  one  bound  to  do  what  the 
other  is  bound  to  undo;  one  bound  to  govern 
itself  by  a set  of  rules,  which,  if  the  rules  by 
which  the  other  is  bound  to  govern  itself  be 
right  rules,  cannot  but  be  wrong  ones?  Is  this 
duplicity  a real  improvement? — are  the  ends 
of  justice  served  by  it?  If  so,  why  not  pur- 
sue the  example  of  improvement  as  far  as  it 
will  go? — why  withhold  from  the  country  the 
benefit  of  more  and  more  sets  of  mutually 
repugnant  rules?  If  such  be  the  advantage 
of  placing  the  suitor  in  the  service  of  two 
ever-jarring  masters,  law  and  equity,  why  not 
give  him  as  many  more  such  masters  as  in 
heaven  there  are  stars?  If  such  be  the  advan- 
tage of  setting  the  work  of  common  law  to 
be  undone  by  equity,  why  not  set  conscience 
to  undo  the  work  of  both,  rectitude  of  all 
three,  propriety  of  all  four,  and  so  on  without 
end? 

Why  refuse  the  benefit  of  that  improvement 
to  so  many  causes  as  are  tried  by  courts  of 
conscience,  and  by  justices  of  the  peace  out 
of  general  sessions?  Why  not  to  each  such 
ijiagistrate  two  sets  of  ears  for  the  oyer,  and 
two  sets  of  voices  for  the  terminer  of  each 
cause? — an  ordinary  pair  of  ears  for  hearing 
according  to  law — a longer  pair  of  ears,  upon 
the  pattern  of  Midas’s,  for  hearing  according 
to  equity?  an  ordinary  voice  for  pronouncing 
according  to  law — a falsetto  for  pronouncing 
according  to  equity? 

Why  not,  for  the  purpose  of  diminishing 
the  mass  of  misdecision,  vexation,  expense, 
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und  delay,  in  the  practice  of  courts  of  con- 
science, divide  the  commissioners  into  two 
sets,  one  sitting  on  the  left  side  of  the  court, 
the  other  on  the  right  side;  the  left  side  act- 
ing by  rules  which  bind  them  to  give  the  cause 
in  favour  of  the  plaintiff — the  right  side  by 
rules  which,  in  the  same  individual  cause, 
bind  them  to  prevent  the  plaintiff  from  get- 
ting anything  by  the  decision ; and  ready  at 
any  time  to  put  a stop  to  the  cause,  from  first 
to  last? 

Or  if  precedent  be  preferred,  why  not  be- 
stow upon  the  judges  of  courts  of  conscience 
the  duplicity  of  nature  possessed  for  so  many 
hundred  years  by  the  court  of  Exchequer? 
Why  not  give  to  every  court  of  conscience 
the  same  ideal  division  into  two  metapysical 
sides — the  common-law  side  and  the  equity 
side;  by  the  help  of  which,  sitting  always  on 
the  same  bench  and  on  the  same  part  of  the 
same  bench,  they  may  have  their  equity  days 
and  their  common-law  days;  as  in  certain 
shops  a lady  may  choose  whether  she  will  buy 
the  same  muslin  dear  or  cheap,  by  paying  her 
visit  on  an  ordinary  day  or  a cheap  day? 

Can  any  man  of  common  sense  and  common 
honesty  lay  his  hand  upon  his  heart,  and  say 
of  this  learning,  that  it  is  anything  better  than 
elaborated  confusion,  and  licensed  pillage? 

And  is  this  dupery  to  be  among  the  glories 
by  which  British  freemen  are  raised  above 
continental  slaves? 

In  England  we  bad  a court  once,  that  sat 
in  a chamber,  with  stars  for  ornaments  on  the 
roof  of  it.  It  had  of  course,  like  its  fellows, 
a set  of  rules  of  its  own.  We  had  then  star- 
chamber  justice,  in  addition  to  equity  justice, 
and  common-law  justice.  Star-chamber  jus- 
tice has  been  convicted,  and  has  abjured  the 
realm. 

In  France  there  was  a sort  of  court  once 
that  sat  in  a chamber  with  a marble  table  in 
it;  court  of  the  marble  table  was  accordingly 
the  appellation  given  to  it : there  we  see 
marble-table  justice. 

If  justice  be  good  in  proportion  to  the 
number  of  its  varieties,  — after  reviving  star 
or  star-chamber  justice,  as  we  have  imported 
equity  justice  from  Rome,  so  from  France  let 
us  import  marble,  or  marble- table,  justice. 

The  same  learned  persons  who  at  present 
have  so  distinct  a perception  of  the  difference 
between  common-law  justice  on  the  one  part, 
and  equity  justice  on  the  other  part,  and  the 
-absolute  necessity  there  is  for  equity  justice 
in  addition  to  the  other,  will  then  have  a 
perception  equally  distinct  of  the  difference 
between  common-law  justice  and  equity  jus- 
tice on  the  one  part,  and  marble  justice  on 
the  other ; and  the  equally  urgent  necessity 
there  will  then  be  for  marble  justice,  in  ad- 
dition to  both  the  old  sorts.  Always  under- 
stood, that  it  be  sold  according  to  a different 
set  of  rules,  and  that  there  be  a different  set  of 


courts  or  shops  for  the  sale  of  it  in  this  new 
shape,  with  a more  liberal  price  upon  it, 
proportioned  to  the  superior  beauty  of  the 
shape, 

Ti~ust,  fraud,  accident:  in  these  three  lead- 
ing terms,  the  institutionalists  used  to  behold 
the  essence  of  all  the  powers  exercised  under 
the  name  of  equity.  Trust,  yes:  it  has  al- 
ready been  seen  how,  for  want  of  knowing  its 
value,  law  having,  along  with  so  many  other 
pearls,  thrown  it  upon  the  dunghill,  equity 
picked  it  up.  But  fraud  and  accident,  how 
short  are  their  united  powers  of  being  able 
to  typify  the  smallest  part  of  the  work  that 
has  already  passed  before  us  ? Fraud  ? As  to 
combating  it,  yes: — doubtless,  among  the 
frauds  which  law  was  so  busy  in  organizing 
or  protecting,  there  were  some  which  equity 
scrupled  not  to  fight  with:  better  get  money, 
though  it  were  by  doing  good,  than  not  get 
it  at  all. 

But  law  too,  especially  in  these  latter  times, 
law  came  gradually  to  discover  that  there  are 
frauds  and  frauds : that  if  some  are  to  be  sup- 
ported, policy  requires  that  others  should  be 
fought  with : and  that,  in  short,  whatsoever 
are  destined  to  be  defeated,  better  that  law 
herself  should  have  the  defeating  of  them, 
than  that  the  job  should  be  left  to  equity. 

Meantime,  if  it  be  proper  that  one  judge, 
with  equity  in  his  mouth,  should  be  occupied, 
or  destined  to  be  occupied,  in  defeatingfrauds, 
can  it  be  endurable  that  another  judge,  or,  at 
another  time,  the  same  judge,  with  common 
law  in  his  mouth,  should  be  occupied  in  the 
support  of  them? 

And  what  was  the  legislator  about,  while 
two  sets  of  judges,  both  being,  or  professing 
to  be,  under  his  command,  were  thus  busying 
themselves  in  opposite  ways  about  fraud — one 
employed  in  setting  it  up,  the  other  in  over- 
throwing, or  making  believe  to  overthrow  it  ? 
Answer:  — Fast  asleep,  as  usual:  foxed  by 
essence  of  nonsense,  poured  down  his  throat 
on  both  sides.* 

If  a separate  court  could  ever  be  eligible 
for  a particular  sort  of  causes,  it  would  be 
for  complex  causes:  for  causes  which,  in  their 
nature,  requiring  an  indefinitely  protracted 
portion  of  the  judge’s  time,  necessitate  delay ; 
or,  with  less  prejudice  than  the  great  bulk  of 
causes,  admit  of  it. 

In  the  courts  called  equity  courts,  so  it  hap- 
pens that  causes  of  this  description  are  found 
almost  exclusively,  in  comparison  with  the 
courts  of  common  law.  Why  ? Because,  the 

• As  to  accident,  the  idea  pointed  out  by  the 
word  is  so  vague,  and  requires  so  much  expla- 
nation to  fix  It,  that  it  would  be  impossible  to 
pursue  it  without  plunging  into  details  diverging 
too  widely  from  the  present  purjiose.  Death,  as 
we  have  seen,  being  among  the  contingencies  too 
strange  to  be  provided  for,  it  may  be  imagin«l 
how  well  qualified  these  sages  were  for  coping 
witli  other  accidents. 
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constitution  of  these  latter  courts  confining 
all  the  real  part  of  the  business  within  the 
compass  of  a single  sitting,  and  this  cramp 
not  extending  to  the  equity  courts,  the  latter 
description  of  courts  are  the  only  courts  (the 
ecclesiastical  courts  excepted)  in  which,  well 
or  ill,  the  sort  of  business  here  in  question 
can  be  so  much  as  pretended  to  be  done. 

But,  avoidable  or  unavoidable,  what  has 
complication  to  do  with  equity?  Under 
Rome-bred  law,  all  over  the  continent,  causes 
of  this  complicated  description  are  disposed 
of;  and  in  no  part  of  the  continent  is  any 
such  sponge  or  any  such  scourge  known,  as  a 
distinct  sort  of  court,  under  the  name  of  an 
equity  court. 

Yes : in  equity  may  be  seen  a curse  pecu- 
liar to  English  j ustice.  Poland  has  her  plica ; 
the  Alps,  their  goitres;  England  has  her 
equity.  This  plague  (be  grateRil,  Scotland!) 
has  not  crossed  the  Tweed. 

In  Scotland,  these  complex  causes  are  dis- 
posed of  as  well  as  simple  ones : and  in  Scot- 
land there  is  no  such  court  as  an  equity  court ; 
unless  indeed  it  be  said  that  (what  comes  to 
the  same  thing)  for  a supreme  civil  court  (vex- 
ation, expense,  and  delay  considered)  there 
is  no  court  but  an  equity  court. 

In  all  countries,  it  is  true,  equity  is  spoken 
of — that,  or  the  equivalent,  whatever  be  the 
language.  Judgment  for  the  plaintiff  more 
strictly  conformable  to  the  letter  of  the  law, 
where  there  is  a law;  judgment  for  the  de- 
fendant more  consonant  to  equity.  Equity 
spoken  of  as  rectitude,  propriety,  probity, 
good  faith,  may  be  spoken  of:  the  dictates  of 
justice,  as  contradistinguished  from  the  dic- 
tates of  a bad  law. 

In  every  country  where  there  are  bad  laws, 
there  will  be  equity  in  this  sense:  in  no  coun- 
try except  England  is  there  any  such  thing  as 
equity,  in  the  sense  of  another  and  a distinct 
body  of  law.  In  no  other  country  are  there 
two  sorts  of  law — a sort  of  law  called  equity, 
3 sort  of  law  called  law,  in  a continual  state 
of  conflict  with  one  another.  It  is  not  the 
word  that  is  the  grievance  : it  is  the  two  sets 
of  judges  pulling  different  ways,  and,  between 
them,  tearing  to  pieces  the  property  of  the 
suitors : it  is  the  oscitancy  of  the  legislator, 
sitting  mute  and  drivelling,  while  uiider  his 
nose  two  sets  of  servants,  both  saying  to  him, 
— “ Lord,  lord  ! ” are  ordering  and  disor- 
dering the  concerns  of  his  household,  laying 
about  between  them  and  pillaging  according 
to  as  many  repugnant  sets  of  rules,  never  pre- 
announced, and  (as  completely  as  they  could 
be  made  and  kept)  to  all  but  learned  eyes 
inscrutable.  It  is  the  mountebank  impos- 
ture of  a particular  set  of  dealers,  pretending 
to  possess  a monopoly  of  that  almost  every- 
where too-dear  priced  commodity,  which,  if 
honestly  sought  for,  would  be  found  every- 
where or  nowhere.  This  is  your  only  shop  for 
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equity ! None  to  be  had  anywhere  else  for 
any  price ! 

Equity  I applied  to  what  we  feel  of  the 
practice  of  the  courts  to  which  it  has  given  a 
name,  it  is  a term  of  derision,  a cruel  mock- 
ery. 

Equity  I in  what  class  of  ideal  beings  is  it 
to  be  found  ? Is  she  like  justice,  a sort  of 
goddess,  and  would  you  see  her  likeness? 
Look  for  it  among  Jefferies’s  and  Kirk’s 
lambs.  Is  it  a remedy^?  It  sweetens  like 
sugar  of  lead : it  lubricates  and  soothes  like 
oil  of  vitriol,  or  butter  of  antimony.* 

* Lawyer. — Well,  sir,  you  who  are  pleased  to 
rail  thus  against  equity,  can  you  tell  me  what 
equity  is? 

Non-Lawyer. — Yes,  sir:  abracadabra:  a 
word  without  a meaning. 

Lawyer. — Well,  then,  can  you  tell  me  what  it 
is  which  makes  a court  of  equity  in  contradis- 
tinction to  a court  of  common  law  ? 

Non-Lawyer. — Yes,  that  I can,  sir:  but  please 
to  observe,  that  it  is  more  than  any  gentleman  of 
your  cloth  has  ever  yet  done.  A court  of  equity 
is  any  court  in  which,  be  the  service  demanded 
what  it  may,  the  course  of  procedure  is  in  a cer. 
tain  form ; the  instrument  by  which  the  service 
is  demanded  being  the  sort  of  instrument  called 
a bill  in  equity.  (Jive  that  form  to  your  demand, 
you  institute  an  equity  suit : if  the  court  be  en- 
titled to  entertain  a demand  in  that  form,  it  is 
an  equity  court. 

Lawyer. — Pray,  then,  sir,  if  I must  descend 
to  the  level  of  your  ignorance,  — by  the  use  of 
your  unlearned  language,  can  you  tell  me  what 
are  the  sorts  of  services  which  a court  of  equity 
is  in  use  to  render,  when  called  upon  by  a bill 
in  equity  ? 

Non-Lawger. No  sir:  any  more  than  you 

can.  Equity  services,  any  more  than  sheep  or 
horses,  are  not  to  be  enumerated  or  distinguished 
without  names.  For  common-law  demands  there 
are  names,  though  as  bad  a set  as  heart  could 
wish,  or  ingenuity  devise.  Comyns  gives  about 
six-and-thirty  civil  ones,  besides  criminal.  But 
as  to  equity  demands,  if  not  absolutely  none, 
there  are  next  to  none. 

Lawyer. — But  cannot  you  give  me  some  ge- 
neral words  of  description,  under  which  all  the 
sorts  of  demands  which  a court  of  equity  regards 
itself  as  entitled  to  give  effect  to,  may  be  in- 
cluded ? 

Non-Lawyer. — Alas  ! no,  sir : unless  those 
which  I have  already  submitted  to  you  in  that 
view  should  obtain  the  honour  of  your  accept- 
ance. 

Lawyer. — Sir ! sir  ! this  is  but  evasion  : but 
now,  sir,  to  put  your  proficiency  to  the  test  at 
once  (for,  as  I find  you  have  conceits  of  your 
own,  1 have  a mind  to  try  you,)  can  you,  or  can 
ou  not,  tell  me  what  it  is  in  a demand,  that 
rings  it  within  the  number  of  those  to  whidh, 
if  presented  in  the  form  of  an  equity  bill,  an 
equity  court  is  prepared  to  give  eflect  ? 

Non-Lawyer, — Dear  sir  I no  more  than  the 
lord  chancellor,  or  the  pope  oS  Rome.  Why  wiB 
you  be  so  hard  upon  me  ? Why,  sir,  there  was 
a gentleman  once  that  was  so  learned,  especially 
in  divinity,  they  made  him  a lord  chancellw : 
with  all  his  learning,  he  did  not  know— at  lewrt 
before  he  was  a lord  chancellor  s I wonder  wh^ 
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ENTANGLEMENT  OF  JURISDICTIONS. 


§ 5.  War  between  law  and  equity — Compromise 
between  them — Its  monstrous  results. 

For  a long  time  (as  has  already  been  ob- 
served) lavvand  equity  were  atdaggers-drawn. 
In  proportion  as  time  had  given  to  each  a 
more  correct  view  of  its  own  interests,  it 
came  to  be  understood  on  both  sides,  that 
there  existed  not  in  fact  any  such  opposi- 
tion between  those  interests,  as  had  been  ima- 
gined. Ages  ago,  like  Lockit  and  Peachum, 
they  shook  hands  and  embraced.  Since  then, 
instead  of  fighting  and  scolding,  their  activity 
has  employed  itself  in  finding  out  ways  and 
means  for  playing  into  each  other’s  hands.* 
Why  should  law  quarrel  with  equity,  for 
having  found  a use  far  some  of  her  refuse  ? 
When  my  lord  chief  j ustice  has  had  his  pick- 
ings upon  the  error,  how  is  he  the  poorer,  if 
the  bones  of  the  cause  go  to  be  picked  on  the 
other  side  of  the  passage?  One  day  out  of 
twenty,  a fit  of  daintiness  takes  my  lord  chan- 
cellor ; he  won’t  try  the  cause,  not  he ; not 
for  this  time  without  proper  evidence : such 
cookery  as  his  own  establisiiment  affords  is 
not  nice  enough ; the  mess  must  go  over  the 
way,  to  be  dressed  in  a style  in  which  nobody 
but  law  knows  how  to  dress  it : and  then  it 
is  that  an  issue  is  sent  to  be  tried  by  the  lord 
chief  justice,  sent  with  as  polite  a grace  as  if 
it  were  a slice  of  venison,  dispatched  with  his 
lordship’s  compliments,  to  be  tossed  up  over 
the  lump  on  the  other  side  of  the  table. 

For  a long  time,  no  conception  was  enter- 
tained of  the  possibility  that  equity  justice 
and  common-law  justice  could  be  woven  in 
the  same  loom,  or  measured  out  from  the  same 
shop.  In  process  of  time,  when  the  two  sorts 
of  dealers  had  coalesced,  and  learnt  to  play 
into  one  another’s  hands,  a grand  discovery 
was  made.  Not  only  might  the  two  sorts  of 
courts  carry  on  trade  in  a connexion,  and  to 

ther  he  has  ever  known  since ; if  yes,  he  is  not 
so  busy  now  but  that  he  might  tell  us.  In  short, 
sir,  the  best  answer  I can  give,  and  it  is  a very 
poor  one,  is  this ; If  there  were  a sort  of  service 
which  I wished  to  have  rendered  to  me  by  my 
lord  chancellor,  and  if  I were  unable  to  apply 
for  information  in  a proper  manner  to  any  such 
learned  gentleman  as  youfself,  I slmuld  rum- 
mage to  see  whether  a case  could  be  found  in 
which,  on  an  occasion  exactly  the  same  as  my 
own,  a service  exactly  the  same  as  that  I stood 
in  need  of  had  been  rendered : if  fortunate 
enough  to  find  one,  and  rich  enough  to  make 
use  of  it,  I should  be  inclined  to  try  the  experi- 
ment ; if  not  thus  fortunate,  I should  not  know 
what  to  do. 

_•  Mitford,  p.  128.  ■“  Indeed,  in  most  cases 
it  is  held,  that  the  plaintiff  ought  to  establish  his 
right  by  a determination  of  a court  of  law  in  his 
favour,  before  he  files  his  bill  in  equity.”  In  this 
way  it  is  that  equity  “ prevents  multiplicity  of 
suits.”  It  compels  one  suit,  under  the  notion  of 
preventing  others  that  might  never  have  taken 
place. 


their  mutupl  advantage;  but  one  and  the  same 
man  (it  was  found)  might  manufacture  both 
sorts  of  goods,  and  serve  out  both  sorts  of 
ware  at  once.  To  manage  this,  all  that  was 
necessary  was,  that  each  man  should  practise 
the  art  of  dividing  himself  into  two  halves, 
neither  half  knowing  what  the  other  is  about, 
until  the  critical  moment  when  the  time 
comes  for  the  equity  hand  to  raise  itself,  and 
in  such  manner  as  by  its  fall  to  stop  or  over- 
turn the  work  that  has  been  done  by  the  com- 
mon-law hand. 

Hence  it  is  that  England  not  only  has  been, 
but  still  continues  to  be,  so  fruitful  in  a sort 
of  monster,  such  as  Africa,  with  all  her  mon- 
strosities, never  yet  disgorged ; a sort  of 
judge,  a double-faced  and  double-fee’d  judge, 
with  a conscience  that  has  two  sides  to  it ; 
the  two  surfaces  with  no  more  communica- 
tion between  them  than  between  the  plus  and 
the  minus  side  of  the  Leyden  phial,  before 
the  chain  or  the  wire  has  brought  about  an 
intercourse : two  half  consciences,  each  as 
ignorant  of  what  is  done  by  the  other  as  the 
right  hand  and  the  left  (though  to  a purpose 
somewhat  different)  have  been  taught  to  be  : 
the  equity  conscience  bound  by  sympathy  in 
the  hands  of  sleep,  while  the  common-law 
conscience  is  spinning  out  delays,  and  pick- 
ing up  fees  — fees  predestined  to  be  useless 
to  everybody  but  the  receivers. 

Here,  then,  and  from  hence,  you  may  see 
sights  such  as  Pidcock  never  could  show:  — 

1.  In  Westminster  Hall,  under  the  name 
of  barons,  one  cbief.and  three  puisne  judges, 
each  with  the  two  half-consciences. f 

2.  In  the  city  of  London,  a lord  mayor, 
with  a conscience  for  a year  together,  but  no 
longer,  thus  split  into  two  halves.  J 

3.  In  Wales,  duplicity  doubled ; six  emi- 
nently learned  persons,  in  England  advocates, 
in  Wales  judges  ;||  each  with  the  two  half- 
consciences. 

4.  In  Ireland,  where  each  English  abuse  is 
so  sure  to  find  a younger  brother,  a set  of 
monsters  of  the  same  breed,  except  that  Ire- 
land has  no  Wales. 

5.  In  the  distant  dependencies,  here  a law- 
yer, or  set  of  lawyers,  each  with  his  two 
technical  half-consciences ; there  a governor, 
with  the  technical  equity  half,  in  addition  to 
whatsoever  entire  conscience  he  may  have  re- 
ceived from  nature. 

+ Any  one  of  the-  Barons  of  the  Exchequer 
may  sit  in  equity. — Ed- 

± The  Lord  Mayor,  by  virtue  of  his  office,  is 
judge  of  a court  called  the  Lord  Mayor’s  Court, 
which  possesses  to  a certain  extent  an  equity 
jurisdiction.  The  Recorder  usually  presides  m 
this  court. — Ed. 

II  By  the  11  Geo.  IV.  and  1 Will.  IV.  c.  70, 

§ 14,  the  Welsh  courts  are  abolished,  and  juns- 
diction  over  Wales  given  to  the  Westmimster- 
Hall  courts. — Ed. 
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RATIONALE  OF  JUDICIAL  EVIDENCE. 


Imagine  the  following  dialogue. between  a 
non-lawyer,  an  English  lawyer,  and  a French 
lawyer : — 

French  Lawjier.—  Everything  as  it  should 
be?  Yes,  that  it  is  of  course,  whatever  it  is; 
and  yet  I hear  odd  things  of  it.  They  tell 
me  you  have  judges  who,  give  them  so  much 
money,  decide  in  favour  of  the  plaintiff ; give 
them  so  much  more  money,  morbleu,  they  de- 
cide in  favour  of  the  defendant.  Pray  is  this 
true?  How  stands  this  matter? 

English  Lawyer What  judges,  what 

courts  arc  you  speaking  of? 

French  Lawyer. — I understand  there  are 
a whole  heap  of  them,  more  than  I could  re- 
member, had  they  all  been  named  to  me : say, 
for  example,  the  great  court  of  Exchequer  in 
Westminster  Hall,  and  all  the  great  travel- 
* ling  Welsh  courts.  In  these  instances,  then, 
— for  these  are  enough,  I suppose,  at  least  to 
begin  with, — pray,  is  the  report  true  ? 
Non-Lawyer. — Exactly  so. 

French  Lawyer Diable  ! And  is  this  ge- 

nerally known  ? 

Non- Lawyer. — Universally. 

French  Luieyer. — But  pray  what  says  your 
parliament  to  all  this  corruption  ? 

Non-Lawyer Corruption?  Hold,  sir  ; — 

there  you  are  in  a mistake.  Were  this  done 
by  judge  A alone,  or  judge  B alone,  in  a case 
between  C and  D,  and  not  in  a case  between 
E and  F,  this  would  be  corruption  ; for  this 
would  be  irregular  : but  being  done  regularly, 
that  is,  by  every  such  judge,  in  favour  of  every 
defendant  who  comes  up  to  the  terms,  and 
that  in  every  individual  case  whatever  of  this 
and  that  general  description,  there  is  no  cor- 
ruption in  the  case. 

Another  thing: — corruption  is  an  offence: 
an  offence  is  something  contrary  to  law  : but 
this  is  all  of  it  according  to  law, 

French  Lawyer Criminal  if  in  retail,  law- 

ful if  by  wholesale ! an  odder  sort  of  trade 
still  than  I expected  to  find  it.  Yes  ; let  him 
sit  on  counter,  bench,  or  woolsack,  an  Eng- 
lishman, wherever  he  is,  is  a shopkeeper. 
But,  pray  now,  tell  me  a little,  how  is  it  ma- 
naged ? The  parties  being  met  in  the  presence 
of  the  judge,  does  the  judge  give  notice  im- 
mediately, and  say  — Here,  Mr  Plaintiff,  give 
me  so  much,  and  I give  the  decision  in  your 
favour  ; unless  you,  Mr  Defendant,  think  it 
worth  while  to  give  me  so  much  more,  and 
then  I give  it  in  yours  ? 

English  Lawyer — Parties  in  the  presence 
of  the  judge  ! The  court  a regular  court,  you 
a lawyer,  and  suppose  any  such  thing  suffered 
in  it  1 The  cause  may  have  been  before  the 
court  for  six  months,  or  twelve  months,  or 
ever  so  many  more  months,  and,  unless  by 
accident,  the  judge  may  know  no  more  about 
it  than  you  do.  At  last  comes  the  trial:  and 
then  it  is  that  the  judge,  that  is,  either  one 
of  the  four  judges  of  that  same  court,  or  some 
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one  judge  of  some  other  court,  knows  of  it 
for  the  first  time. 

French  Lawyer. — Well,  but  when  at  last 
he  does  hear  of  it, — and  do,  for  shortness,  let 
us  suppose  it  to  be  a judge  of  that  same  court : 
how  then  at  last  does  he  manage  ? 

Non-Lawyer.  — We  must  put  a case  ; — let 
one  serve  for  a hundred.  Bond  by  which  Li- 
yatus  engages  to  Vinctor  not  to  do  so  and  so 
under  a penalty  of  twenty  pounds  : action  on 
the  common-law  side  of  the  court  by  Vine- 
tor,  alleging  a breach,  and  claiming  the  pe- 
nalty. Breach  proved,  the  judge  says  to  the 
jury,  if  you  believe  the  witnesses,  you  will  find 
of  course  for  the  plaintiff : damages  twenty 
pounds 

French  Lawyer. — Good : but  what  chance 
has  the  defendant  all  this  while  ? 

Non-Lawyer Have  patience.  In  the  court 

of  Exchequer,  and  all  those  other  double 
courts,  every  judge  has  two  consciences,  with 
a partition  between  them,  and  an  ear  and  a 
hand  for  each.  As  yet  it  is  only  the  common- 
law  conscience  that  knows  anything  about  the 
matter, — the  common-law  ear  being  the  only 
one  that  has  been  spoken  to,  the  common-law 
hand  the  only  one  touched.  What  you  are 
expecting  is,  that  Vinctor  will  get  his  twenty 
pounds.  Ligatus  knows  better  things.  When 
the  judge  directed  the  twenty  pounds  to  be 
given  to  Vinctor,  it  was  because  his  equity 
conscience,  with  its  ear  and  hand,  knew  no- 
thing about  the  matter.  Four  or  five  months 
after,  just  as  Vinctor  is  going  to  take  out  exe- 
cution, in  steps  Ligatus  into  the  equity  office, 
and  files  his  bill.  Equity  ear  is  whispered  in- 
to, equity  hand  touched,  and  so  forth.  Hand 
touched,  up  it  starts,  by  a pre-established 
harmony  and,  without  any  expense  of  thought 
(for  all  this  is  done  by  mechanism,)  lays  hold 
of  the  common-law  hand,  and  stops  it:  Vinc- 
tor may  now  bid  adieu  to  his  twenty  pounds. 

French  Lawyer Good  : but  surely  what 

the  equity  conscience  will  do  is  no  secret,  and 
the  equity  hand,  being  the  strong  hand,  stops 
the  other  of  course.  A mighty  pretty  case 
this  of  yours : but,  begging  your  pardon, 
where  was  the  use  of  putting  it;  for  where 
is  the  man  that  will  realize  it?  Will  any 
counsel  be  weak  or  dishonest  enough  to  ad- 
vise a client  to  be  at  the  expense  of  claiming 
a penalty  under  a law  that  may  be  stopped 
at  any  time  ? 

English  Lawyer Dishonesty  indeed  1 — 

the  thing  not  punishable  1 You  a lawyer,  and 
talk  about  dishonesty  1 As  to  weakness,  there 
is  none  in  the  case. 

Non-Lawyer It  is  all  matter  of  calcu- 

lation. You  see  there  are  two  prices.  The 
price  of  law  is  so  much  — the  price  of  equity 
is  so  much  more.  The  first  thing  for  Vinctor 
to  consider,  is  the  state  of  Ligatus’s  finances. 
What  cares  Vinctor  for  the  equity  hand,  if 
Ligatus  cannot  pay  the  price  for  raising  it,? 
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Suppose  Ligatus’s  finances  not  altogether  in- 
sufficient, then,  along  with  his  temper,  it  n'ill 
be  advisable  to  think  of  the  magnitude  of  the 
penalty.  t>ue  or  not  due  in  point  of  honesty, 
Ligatus  — if  so  it  happens  that,  being  well 
advised,  he  loves  himself  better  than  he  hates 
his  adversary  — Ligatus  will  pay  the  twenty 
pounds.  Besides  the  chances  of  not  obtain- 
ing the  relief  after  all,  he  will  6nd  himself  not 
a little  out  of  pocket,  when  he  has  obtained 
'it  (if  to  obtain  it  be  his  fate)  by  addressing 
himself  to  the  equity  side  of  the  learned  and 
double  conscience. 

French  Lawyer So,  then,  you  have  in 

England,  if  I understand  you  right,  two  op- 
posite sorts  of  law,  the  one  or  the  other  of 
which  prevails,  according  to  the  form  in  which 
the  plaintiff  addresses  himself  to  the  judge. 
We  had  once  a double  diplomacy ; you,  accord- 
ing to  your  Burke,  a double  cabinet : but  now 
it  seems  you  have  constantly  a double  bench, 
and  one  should  think  a double  parliament : 
and  this  is  the  equity  you  are  so  proud  of  1 

Non^Lamjer True,  except  as  to  parlia- 

ment. The  eye  of  parliament  is  single,  would 
it  but  awake.  But  whenever  equity  has  been 
on  the  carpet,  parliament,  as  if  blindness  were 
a duty,  has  always  been  fast  asleep. 

FrenchLawyer. — And  so, then,  theeffectof 
this  duplicity  is  to  have  one  sort  of  justice  to 
sell  to  the  poor,  and  another  to  the  rich : and 
the  rich  man’s  justice  so  much  the  stronger 
of  the  two,  as  to  turn  the  poor  man’s  into 
waste  paper ! 

Non-Lawyer Not  exactly  so:  unless  a 

particular  explanation  be  given  to  the  words 
jioor  andrfcA,  and  for  this  particular  purpose. 

As  for  the  poor, — if  by  the  poor  you  mean 
the  great  majority  of  the  people,  there  is  no 
regular  justice  for  them  at  all,  unless  it  be 
for  hanging  them,  or  something  in  that  style : 
the  only  classes  concerned  here,  are  two  high- 
er and  much  less  numerous  classes,  the  mid- 
dling, and  the  class  above  the  middling.  It 
is  between  these  two  classes  alone  that  the 
distinction  lies ; or,  if  you  must  say  poor  and 
rich,  say  the  relatively  poor  and  the  relatively 
rich.  It  is  as  between  them  (to  the  extent' 
of  the  debateable  ground  that  lies  between 
common  law  and  equity)  that  the  two  sorts  of 
justice  are  distinguished,  and  the  two  prices 
put  upon  them:  to  the  relatively  poor,  a dear 
sort  of  justice,  which  is  not  the  strongest  — 
to  the  relatively  rich,  a sort  of  justice  which 
is  still  dearer,  but  is  the  strongest. 

CHAPTER  XX. 

FIFTEENTH  DEVICE  — 

MEANS  OF  SECURING  FORTHCOMINGNESS, 
USELESSLY  DIVERSIFIED. 

For  various  purposes,  on  various  occasions, 
the  ends  of  justice  require,  sometimes  that 
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things — sometimes  that  persons,  be  forth- 
coming, at  the  disposal  of  the  judge. 

Sometimes  in  the  character  of  sources  o> 
evidence  : sometimes  in  the  character  of  por- 
tions of  the  matter  of  punishment:  sometimes 
in  the  character  of  portions  of  the  mattar  of 
satisfaction ; or  else  as  securities  or  instru- 
ments for  the  obtaining  it. 

It  is  in  these  characters  that  they  find  a 
place,  under  such  titles  as  mesne  process  and 
execution,  in  the  books  of  technical  jurispru- 
dence. 

On  or  by  the  same  object  — on  or  by  the 
same  thing,  or  even  the  same  person  — differ- 
ent operations  require  to  be  performed,  accord- 
ing to  the  purpose  or  end  to  which  justice 
requires  that  it  or  he  be  made  subservient. 

Where  the  purpose  is  the  same,  different 
operations  may  again  be  requisite,  according 
to  the  nature  of  the  thing,  according  to  the 
condition  of  the  person. 

Of  all  these  operations,  be  they  what  they 
may,  not  one,  of  which  vexation,  expense, 
and  delay,  in  qiiantities  variable  ad  infinitum, 
are  not  inseparable  concomitants.  In  each 
instance,  is  the  quantity  or  value  of  this  mass 
of  collateral  inconvenience  greater,  or  less, 
than  that  of  the  direct  mischief  consisting  of 
such  chance  of  misdecision  or  failure  of  jus- 
tice, as,  for  want  of  the  operation,  might  be 
the  result  ? On  the  answer  given  to  this  ques- 
tion of  fact,  the  propriety  or  impropriety  of 
the  operation  will  depend,  in  each  individual 
instance. 

Here,  then,  are  so  many  demands  for  diver- 
sification : so  many  circumstances  calling  fo 
diversity  of  arrangement  at  the  hands  of  thw 
the  legislator  and  the  judge.* 

* For  example;  when,  under  the  notion  of 
causing  a man  to  deliver  up  his  property  for  the 
payment  of  a debt,  a man  is  thrown  into  prison, 
— if  the  ends  of  justice  were  in  view,  a matter 
worth  inquiring  into  (especially  where,  as  yet,  it 
has  not  been  ascertained  that  he  owes  anything) 
would  be,  whether  he  be  in  his  right  mind  oi 
no;  and  whether,  upon  his  removal,  speedy  or 
instant  death  is  or  is  not  likely  to  be  the  conse- 
quence. 

Questions  of  this  sort,  sitting  in  a court  of 
natural  procedure,  a man,  if  he  have  the  bowels 
of  a man,  does  not  regard  as  beneath  his  cogni- 
zance. 

Accordingly,  when,  in  the  case  of  Daniels 
(who,  being  in  custody  on  a charge  of  fraud, 
should  have  been  brought  before  the  lord  mayor 
for  the  purpose  of  examination,)  representation 
was  made,  alleging  that  danger  to  life  might  be 
the  consequence  of  removal,  due  regard  was  of 
course  paid  to  it;  for  here  was  an  unlearned 
judge;  and  cognizance  of  the  apprehended  mis- 
chief was  of  course  presented  to  his  notice. 

Impassible,  like  the  Epicurean  gods,  learned 
judges  look  down  with  generous  disdain  on  any 
such  trifling  exigencies.  Accordingly,— so  the 
fees  for  the  capias  (or  whatever  else  may  be  the 
word)  be  but  secured,  — debt  or  no  debt,  a man 
out  of  his  senses  forms  as  fit  an  inhabitant  of  a 
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If.  to  the  demand  thus  presented  by  di- 
versity of  exigence,  little  attention  has  been 
paid,  — attention  has  not  been  w anting  to  that 
which  is  presented  by  diversity  of  courts. 

Four  courts  in  the  one  great  hall  at  West- 
minister : four  courts,*  each  with  a inode  of 
its  own  for  coinpassing  the  same  point.  Each 
inode,  of  course,  abundantly  well  adapted  to 
the  ends  of  judicature  ; each  inode  as  abun- 
dantly defective,  ivith  respect  to  the  ends  of 
justice. 

Thank  heaven,  that  of  these  courts  there 
are  no  more  than  four : each  of  them  present- 
ing a compound  of  impotence  and  violence ; 
feeble  where  good  is  to  he  done — powerful 
to  do  evil.  Had  there  been  eight  of  them, 
we  should  have  had  eight  different  inodes  of 
plaguing  a man,  to  the  same  end,  or  on  the 
same  pretence ; each  of  them  etficient  or  de- 
fective, according  to  the  ends  to  which  (as 
above)  reference  is  made.f 

Uses  of  this  device: — 

1.  Helping  to  furnish  rubbish,  materials 
for  the  sham  science.  For  the  uses  of  sham 
science  to  the  partnership,  see  the  device 
intituled  Principle  of  Nullification,  and  the 
device  intituled  Jargon,  or  Jargonization.X 

The  remaining  uses  would  be  but  repeti- 
tions of  the  uses  there  enumerated : making 
business,  nursing  uncertainty,  establishing 
and  supporting  arbitrary  power,  blinding  the 
legislator,  awe-striking  legislator  as  well  as 
people,  driving  the  legislator  by  disgust  from 
the  task  of  reformation. 

Thus  far  as  to  the  mere  diversity,  and  its 
uses.  As  to  the  imperfections  above  spoken 
of,  multitudinous  as  they  are,  there  is  not 
one  of  them  but  has  its  use:  but  to  exhibit 
them,  each  with  its  train  of  uses,  would  re- 
quire a volume  within  a volume.  If  nature, 
as  hath  been  said,  hath  done  nothing  in  vain, 
so  neither  hath  jurisprudence. |1 

jail,  us  a man  in  his  senses — a dying  man,  as  a 
man  in  health.  In  either  case,  apply  for  redress, 
you  will  get  none,  even  for  all  your  fees ; these 
things  being  among  the  minima  de  quibus  lex 
non  curat:  and  here  no  diversity  appears  in  the 
practice  of  the  courts.® 

• There  are  literally  six  courts, — viz.  the 
Queen’s  Bench,  Common  Pleas,  Exchequer,  the 
Lord  Chancellor’s,  the  Master  of  the  Roll’s, 
and  the  Vice-Chancellor’s. — Ed. 

•f  This  topic  belongs,  in  co-ordination  with 
evidence,  to  the  general  head  of  procedure. 

± Supra,  pp.  253  and  280. 

II  Take  a grain  for  a sample  of  the  bushel ; — 
Moveables  or  immoveables,  freehold  or  copy- 
hold,  interest  present  or  future,  certain  or  con- 
tingent, money  in  hand  or  receivable, — in  what- 
ever shape  or  shapes  the  property  of  a debtor 
happens  to  be  vested,  justice  requires  alike  that 
the  creditor  should  have  the  benefit  of  it  Jus- 
tice? Yes;  but  not  so  English  regular  judica- 


• Commons’  Report  on  Imprisonment  for 

Debt.-AprU  17D2. 


CHAPTER  XXL 

SIXTEENTH  DEVICE  — CREATION  OF  NEEDLESS 
AND  USELESS  OFFICES. 

Made  offices  are  partly  the  effects,  partly 
the  causes,  of  made  business.  Create  use- 
less work,  you  create  the  necessity  of  useless 
hands  for  the  performance  of  it. 

But  it  may  happen,  that,  in  the  first  in- 
stance, a determination  may  be  taken  to  add 
at  any  rate  to  the  number  of  hands:  that 
done,  there  can  be  no  difficulty  in  adding  to 
the  quantity  of  business  for  those  hands. 
Take  any  given  instrument,  let  it  be  signed 
by  one  person  and  one  person  only, — here 
you  have  but  one  office : put  another  person 
to  sign  it  at  another  time,  and  under  another 
official  name,  receiving  of  course  a fee  for 
this  his  trouble,  here  you  have  two  offices: 
put  a third  person,  three  offices;  and  so  on. 
Before,  increase  of  business  produced  increase 
of  offices:  now,  increase  of  offices  produces 
increase  of  fees.  In  the  latter  case,  is  there, 
or  is  there  not,  any  addition  made  to  the 
quantity  of  business?  Answer,  Yes,  or  no; 
whichever  is  most  convenient:  Yes,  because 
so  much  more  is  done;  No,  because  what 
more  is  done  is  done  to  no  use,  and  so  does 
not  properly  deserve  the  name  of  business: 
it  is  John  doing  nothing,  and  Thomas  help- 
ing him. 

If  half  the  bands  employed  in  heaping  to- 
gether that  execrable  mass  of  moral  and  in- 
tellectual tilth,  called  in  technical  language  a 

ture.**  Diversity  upon  diversity : option  upon  op- 
tion ; each  of  course  incomplete,  and  pregnant 
with  injustice.  Of  immoveables  (to  a given 
value,)  if  copyhold,  no  part,  upon  any  terms; 
if  leasehold,  the  whole : if  freehold,  the  half,  or, 
if  already  halved,  the  half  of  that  half,  and  so 
on ; as  if  a house,  like  a cheese,  were  made  to  be 
cut  out  into  slices.  His  body  in  a jail  you  might 
have  had  till  lately,  if  you  had  liked  it  better ; 
but  then  (except  in  this,  that,  or  the  other  case) 
you  must  not  meddle  with  any  of  his  property : 
if  you  do  take  it,  it  is  not,  it  cannot  be,  of  any 
use  to  you  (unless  it  be  for  revenge,)  but  as  a 
sponge  out  of  which  property  is  to  be  squeezed  ; 
and  Siis  use,  care  was  taken  that  you  should  not 
make  of  it.  He  was  sent  to  jail,  that  my  Lord 
and  Co.  might  receive  their  fees : he  was  kept  in 
jail,  and  with  all  his  money  in  his  pocket,  that  not 
you,  but  the  jailor,  my  Lord’s  nominee  the  jailor, 
might  squeeze  it  out  of  him,  in  fees  and  furnish- 
ings ; and,  lest  there  should  not  be  enough  for 
jailor  and  customer,  not  a penny  of  the  debts  due 
to  him  were  you  ever  enabled  to  receive. 

•>  A vast  improvement  has  been  effected  in 
this  branch  of  the  law,  by  the  1 & 2 Viet.  c.  110, 
By  § 1 1 , the  sheriff,  by  writ  of  elegit,  is  to  deliver 
execution  of  all  the  debtor’s  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding copyholds.  And  Iw  the  following  s^‘ 
tion,  the  sheriff,  by  writ  of  fieri  facias,  may  seka 
any  money,  bank-notes,  cheques,  bills  of  ex- 
change, kc.~Ed. 
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record, if  half  the  hands  thus  employed  in 

the  practice  of  vice,  under  and  for  the  benefit 
of  the  titled  guardians  of  the  public  morals, 
were  but  employed  as  they  so  easily  might 

— what  service  might  not  be  rendered  to 
the  ends  of  justice ! Misdecision,  vexation, 
expense,  and  delay,  — entries,  the  object  of 
which  would  be  to  contribute,  in  a determi- 
nate assignable  way,  to  the  prevention  of  those 
several  mischiefs : such  are  the  entries,  the 
only  entries,  that  ought  to  be  made,  to  guard 
against  misdecision.  The  evidence  entered 
at  length,  in  the  few  cases  that  could  pay  for 
it  by  their  importance;  in  the  others,  the 
names  of  the  witnesses,  with  the  species  of 
evidence  delivered  by  each,  under  its  several 
distinguishable  modifications,  denominated 
for  the  purpose.  To  guard  against  delay,  and 
thereby  against  vexation  and  expense,  the 
length  on  each  occasion,  with  the  causes  of 
it : and  whether  approved  by  both  parties,  or 
granted  at  the  suit  of  one,  maugre  the  oppo- 
sition of  the  other. 

Of  the  offices  thus  manufactured,  does  the 
profit  go  directly  or  indirectly  into  the  pocket 
of  the  judge?  the  use  to  judicature  is  already 
stated.  But  it  may  go  elsewhere,  and  still 
not  be  lost  to  judicature.  If,  settling  to  a 
mass  worth  stooping  for,  it  finds  its  way  into 
the  hands  of  some  person  of  high  account,  — 
high  enough  to  possess  a voice  and  interest  in 
the  legislative  body,  — it  goes  there  to  form  a 
corrupt  interest : it  constitutes,  ipso  facto,  a 
mass  of  the  matter  of  corruption,  employed 
in  affording  perpetual  protection  to  abuse. 
The  great  man,  be  he  who  he  may,  becomes 
a member  of  the  partnership,  and,  though  a 
dormant,  not  the  less  a useful  one.  Add  to 
this  union  his  honour  the  minister,  and  here 
you  have  corruption  doubly  corrupted. 

CHAPTER  XXII. 

SEVENTEENTH  DEVICE  — SHAM  PECUNIARY 

CHECKS  TO  DELAY,  VEXATION,  AND  EX- 
PENSE. 

Under  this  head  may  be  placed  every  case 
in  which,  to  an  obnoxious  practice  attended 
with  a profit  (especially  if  with  a pecuniary 
profit)  to  which  no  assignable  limit  applies, 
a fixed  or  limited  loss  has,  in  the  character 
of  a restraint  and  of  a remedy,  been  op- 
posed. 

Exemplifications  are,  — 

1 . Fixed  or  limited  sums  given  under  the 
name  of  costs,  to  be  paid  on  the  score  of 
some  step,  some  special  incidental  step,  pro- 
ductive (as  almost  every  step  is  productive) 
of  its  particular  delay. 

2.  Costs  given,  though  unlimited,  under 
the  notion  of  a reimbursement  made  to  the 


party  injured  by  this  or  that  step,  at  the 
charge  of  the  party  who  has  made  it,  or 
imposed  on  his  adversary  the  obligation  of 
making  it,  — costs,  though  in  this  sense  un- 
limited, given  in  a case  where  the  profit  by 
the  delay  may  be  greater  than  these  costs. 

3.  Deposits  : money,  in  a fixed  or  limited 
sum,  exacted  or  pretended  to  be  about  to  be 
exacted  antecedently  to  the  taking  of  this 
or  that  step : to  be  returned  or  not  returned, 
according  to  the  propriety  or  impropriety  of 
the  step,  as  evidenced  by  subsequent  lights. 
When  not  returned,  such  deposit  has  in  ge- 
neral been  given  to  the  adverse  party,  in  the 
name  of  costs : in  some  instances  it  has  been 
allotted  to  some  public  fund ; such  as  the  re- 
venue at  large,  the  poor,*  and  so  forth. 

A penalty  to  which,  in  any  instance,  it 
can  happen  to  find  itself  inferior  to  the  pro- 
fit of  the  transgression,  operates,  in  that  in- 
stance, not  as  a penalty,  but  as  a licence. 

In  most,  if  not  in  all  the  instances  in  which 
this  remedy  in  any  of  the  above  shapes  has 
been  applied,  its  incapacity  of  effecting  its 
professed  object,  the  cure  of  the  disease,  is 
so  perfect  and  so  obvious,  that  to  suppose  it 
capable  of  escaping  the  notice  of  the  authors, 
would,  under  the  notion  of  a compliment 
to  their  probity,  be  an  injury  to  their  more 
highly  prized  virtue,  intelligence. 

Does  it  require  science  to  teach  a man 
(especially  to  teach  him  in  vain)  that  a quan- 
tity which  is  sometimes  greater  than  another, 
will  not  always  be  equal  to  it  ? 

It  would  therefore  be  an  injury  to  this 
policy,  to  refuse  it  a place  in  our  catalogue 
of  devices. 

In  this  character  it  is  of  admirable  use; 
like  most  other  articles  in  the  catalogue,  a 
polychrest. 

1.  Use  to  reputation : display  made  of  the 
love  of  justice : vigilance  to  discover  the  dis- 
ease, wisdom  to  devise  the  remedy,  probity 
and  activity  to  apply  it. 

2.  Use  to  reputation  again,  if  judiciously 
managed : display  made  of  the  virtue  of  hu- 
manity, if  the  sum  be  fixed  at  or  limited  to  a 
low  rate : the  lower,  and  thence  the  more 
ineffectual,  the  greater  the  portion  of  praise 
from  this  source. 

3.  Security  of  the  profit  to  the  partner- 
ship, in  the  several  cases  in  which  the  loss 
to  the  dishonest  party  is  inferior  to  his  profit 
from  the  oflfence. 

Venerable  personages  I Their  zeal  is  inde- 
fatigable— their  sapience  unfathomable:  but 
so  perverse  and  so  constantly  increasing  is 
the  wickedness  of  mankind,  their  utmost  ex- 
ertions leave  them  still  behind  it. 


* Lawrie, 
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CHAPTER  XXIII. 

EIGHTEENTH  DEVICE  — DOUBLE-FOUNTAIN 
PKINCU'LE. 

IIow  delightful,  could  a contrivance  be  found 
for  enabling  the  judge  to  give  judgment  for 
plaintiff  or  defendant  at  pleasure  ! The  pin- 
nacle of  perfection  would  be  mounted  at  one 
spring.  To  a first  glance,  the  idea  presents 
itself  as  no  better  than  the  love-sick  vision 
of  some  fond  amateur  of  chicane. 

In  practice,  it  has  not  yet  stretched  (it 
must  be  confessed,)  nor  seems  likely  to  stretch 
to  so  all-embracing  an  extent  i'n  the  regions 
of  jurisprudence  as  to  cover  the  whole  field. 
But,  though  quiet  and  silent  in  its  motions, 
the  more  accurately  it  is  measured,  the  more 
prodigious  the  progress  of  it  will  be  perceived 
to  be. 

Sought  or  unsought,  the  effect  flows  na- 
turally, and  as  it  were  of  itself,  from  the 
anarchy  that  results  from  whatever  degree 
of  influence  may  have  been  preserved  to  the 
dictates  of  justice  and  common  sense,  in  con- 
junction Muth  the  suggestions  of  this  or  that 
one  among  the  sources  of  iniquity  and  ab- 
surdity that  have  already  passed  in  review. 
Exquisite  invention ! or,  at  any  rate,  felici- 
tous result ! Reason  herself  pressed  into  the 
service  of  absurdity  I Injustice  could  not 
have  thus  enlarged  her  empire,  without  leav- 
ing a corner  of  her  throne  to  justice. 

The  double-fountain  device  derives  its 
name  from  the  contrivance  of  those  jugglers, 
who,  by  an  ingenious  application  of  the  laws 
of  hydrostatics  and  pneumatics,  serve  to  the 
customer,  out  of  thesame  vessel,  wine  of  either 
of  two  colours,  white  or  red,  at  pleasure. 

This  device  is  grafted  on  any  one  of  the 
three  former  devices,  — the  principle  of  nul- 
lification, the  principle  of  fiction,  and  the 
principle  of  jargonization.  It  consists  in  the 
putting  an  occasional  stop  to  the  current  of 
decision  drawn  from  these  several  corrupted 
fountains:  drawing  the  decision  from  the  fight 
fountain,  pro  hdc  vice,  instead  of  any  of  those 
wrong  ones.  Far  from  being  diminished  by 
this  apparent  departure  from  the  ends  of  judi- 
cature, the  advantage  obtainable  from  these 
several  devices  receives  considerable  increase. 
No  danger  in  any  shape  can  ever  attach — nei- 
ther punishment  nor  so  much  as  disrepute  can 
ever  attach  upon  any  judge,  who,  in  spite  of 
any  number  of  previous  decisions  given  against 
the  merits  on  the  ground  of  this  or  that  quirk, 
or  fiction  or  jargon,  takes  upon  him  to  decide 
in  favour  of  the  merits.  Thus  it  is,  that,  to  the 
extentof  thegroundoccupied  by  quirk,  fiction, 
and  jargon,  you  possess,  in  virtue  of  those 
principles,  alternating  at  pleasure  with  the 
principles  of  reason  and  justice,  the  faculty  of 
giving  the  case  in  favour  of  plaintiff  or  defen- 
dant, as  you  incline.  Praise  you  are  sure  of : 
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all  that  you  need  consider  is,  which  of  two 
sorts  of  praise  is  most  to  your  taste.  Decide 
against  the  merits,  on  the  ground  of  the  quirk, 
the  fiction,  the  jargon,  you  receive  the  joint 
praise  of  profound  science  and  inflexible  stea- 
diness— the  praise  of  adhering  to  the  rule 
stare  decisis.  Decide  in  favour  of  the  merits, 
disallowing  the  quirk,  discarding  the  fiction, 
the  jargon,  you  receive  the  praise  of  liberal- 
ity— of  attachment  to  the  laws  of  substantial 
justice. 

Bribes  you  cannot  receive,  if  neither  side 
is  prepared  to  offer  any : friendship  or  enmity 
you  cannot  gratify,  if  both  parties  are  equally 
unknown  to  you  or  indifferent : but  whether 
you  do  or  do  not  turn  it  to  account  in  any 
way,  the  power  you  possess  to  the  extent  of 
the  .ground  occupied  by  these  commodious 
piinciples,  is  not  the  less  arbitrary.  The 
fault  is  all  your  own,  if,  as  often  as  you  have 
occasion  in  any  of  these  shapes,  you  fail  of 
administering  to  your  prejudice  or  your  hu- 
mour the  gratification  put  into  your  hands — 
of  profiting  by  the  opportunity  of  crushing 
your  enemy,  of  serving  your  party  or  your 
friend. 

A flaw  is  alleged  in  an  indictment.'  Are 
the  pursuer’s  party-attachments  supposed  to 
be  on  the  wrong  side  ? Precedents  are  chains 
of  adamant  to  you  : fiat  jit stitia,  ruat  ccelum, 
is  the  word.  Are  the  man’s  attachments 
where  they  should  be  ? You  burst  by  inspira- 
tion from  the  trammels  of  chicane,  and  you 
quote  the  quirk-abjuring  ejaculation  which  a 
moment  of  contrition  wrung  from  the  con- 
science of  Lord  Hale.* 

Is  interest  objected  as  a ground  of  exclu- 
sion to  a material  witness?  Here  you  are 
most  completely  at  your  ease.  There  stand 
the  cases,  in  two  rows ; on  one  hand,  those 
in  which  the  objection  has  been  allowed — on 
the  other,  those  in  which  it  has  been  disal- 
lowed : length  of  the  rows,  as  nearly  equal 
as  heart  could  desire.  Exclude  the  witness, 
you  bow  to  the  name  of  Lord  Kenyon,  and 
with  him  pronounce  the  laws  of  evidence  to 
be  the  perfection  of  wisdom  : receive  the  wit- 

• The  following  admirable  passage  is  no  doubt 
the  one  alluded  to  by  the  Author  : — “ In  favour 
of  life,  great  strictnesses  have  been  in  all  times 
required  in  points  of  indictments ; and  the  truth 
is,  that  it  is  grown  to  be  a blemish  and  inconve- 
nience  in  the  law,  and  the  administration  thereof;  • 
more  offenders  escape  by  the  over-easy  ear  given 
to  exceptions  in  indictments,  than  by  their  own 
innocence  ; and  many  times  gross  murders,  bur- 
glaries, robberies,  and  other  heinous  and  crying 
offences,  escape  by  these  unseemly  niceties,  to  the 
reproach  of  the  law,  to  tlie  shame  of  the  govern- 
ment, and  to  the  encouragement  of  villany,  and 
to  the  dishonour  of  God.  And  it  were  very  fit, 
that  by  some  law  this  overgrown  curiosity  and 
nicety  were  reformed,  which  is  now  become  th6 
disease  of  the  law,  and  will  I fear  in  time  ww 
mortal  without  some  timely  remedy.”  fllplali 
P.  C.  193.  —Ed. 
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ttcM,  your  boir  p(^ts  to  Lord  Hsrdwicke, 
and  with  him  you  confess  your  disposition  to 
admit  ligd^ts.  * 

The  ^vantage  gsdned  by  the  principle  of 
nullification  would  be  imperfect,  but  for  the 
occasional  dash  of  ill-applied  reason,  by  which 
it  is  made  up  into  the  double-fountain  prin- 
ciple. 

By  the  double-fountain  principle,  more  bu- 
siness is  made  than  could  possibly  be  made 
by  the  fountains  of  corruption  if  set  running 
by  themselves.  Suppose  a flaw  started  — 
exactly  the  same  flaw  that  had  already  been 
made  fatal ; here,  if  the  practice  of  drawing 
decisions  occasionally  from  reason  were  un- 
known, certainty  would  thus  far  take  place  : 
the  merits  would  in  that  instance  have,  and 
be  seen  to  have,  no  chance  : the  benefit  of 
the  argument  would  be  lost  to  the  profession, 
as  well  as  the  sw'eets  of  arbitrary  power  to 
the  judge. 


CHAPTER  XXIV. 

NINETEENTH  DEVICE — LAUDATION  OF  JUKIS- 
PRUDENTIAL  LAW. 

Wherever  jurisprudential  law  reigns,  cer- 
tainty is  impossible  : it  has  no  ground  to  stand 
upon.  Jurisprudential  law  is  sham  law:  to 
ascribe  stability  to  this  creature  of  the  ima- 
gination, is  to  ascribe  stability  to  a shadow. 

Statute  law  has  everywhere  a tenor — a de- 
terminate collection  of  words : there  is  the 
<vill,  and  there  is  the  expression  of  it: — we 
know  whose  will  it  is,  where  signified,  by 
what  signs  expressed,  what  parts  are  to  be 
found  in  it.  Jurisprudential  law,  is  law  made 
by  nobody,  at  no  time,  and  in  no  words. 

In  statute  law,  words  may  here  and  there 
be  ill  chosen  ; and,  from  the  infelicity  of  the 
choice,  uncertainty  as  well  as  misconstruction 
may  arise ; but  no  sooner  is  the  flaw  per- 
ceived than  it  may  be  remedied.  Jurispru- 
dential law  is  perpetual  disease,  perpetually 
unsusceptible  of  all  cure.  From  statute  law, 
yes:  but,  so  far  as  statute  law  extends,  ju- 
risprudential law  is  (or  at  least  ought  to  be) 
extirpated ; if  it  be  not,  the  disease,  so  far 
from  being  cured,  is  aggravated.  There  is 
the  statute  law  to  give  certainty ; there  is 
the  jurisprudential  law  to  take  it  away. 

In  jurisprudential  law  may  be  seen,  not 
the  parent  only,  but  the  protecting  guardian, 
of  all  these  other  abuses.  In  it,  the  founders 
of  the  fee-collecting  system  have  ever  beheld 
the  ofispring  of  their  own  brain,  the  work  of 
their  own  hands,  the  fruit  and  pledge  of  their 
own  power.  Statute  law  is  the  work  of 
whom?  Of  the  legislator — the  lawful,  the 
real,  le^slator.  Jurisprudential,  of  whom  ? 
Of  the  judge — of  the  underhand  workman, 
always  making  work,  always  disavowing  it 
when  made  — of  the  BiriniiigUam  coine 
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making  his  own  trash,  and  passing  it  off  for 
the  king’s — of  the  dishonest  valet,  stealing 
out  in  the  dark,  going  about  in  his  master’s 
name,  and  receiving  homage  in  his  clothes. 

By  what  legislator,  by  what  genuiue  legis- 
lator, recognised  as  such,  and  in  pursuit  of 
public  ends,  could  any  devices  such  as  those 
over  which  we  have  been  glancing,  have  been 
set  up?  By  what  legislator?  unless,  per- 
chance, under  the  guidance  of  some  Achito- 
phel  member  and  instrument  of  the  fee-col- 
lecting partnership,  serving  the  ends  of  judi- 
cature while  talking  of  the  ends  of  justice. 

That  which  exists  not,  cannot  be  known. 
So  far  as  the  dominion  of  jurisprudence 
spreads,  ignorance  is  universal,  misconception 
endless. 

An  article  of  statute  law  is  a drop  of  water, 
in  the  state  of  water,  or  in  that  of  ice : an  ar- 
ticle of  jurisprudential  law  is  the  same  drop 
in  the  state  of  vapour.  In  the  solid  or  liquid 
state,  you  know  where  the  drop  is,  you  see 
it,  you  may  weigh  it,  you  may  measure  it : 
you  see  the  bounds  of  it : those  bounds  are 
narrow  and  determinate.  In  the  state  of  giis 
or  vapour,  unless  you  have  it  in  a bottle,  you 
know  not  where  it  is,  you  do  not  see  it,  you 
cannot  weigh  it,  you  cannot  measure  it : as- 
signable bounds  it  has  none,  unless  it  be  the 
limits  of  the  atmosphere. 

Such  is  an  article  of  jurisprudential  law. 
In  the  form  of  statute  law,  a single  line 
might,  perhaps,  contain  the  substance  of  it, 
and  that  perfectly  : in  the  form  of  jurispru- 
dential, the  same  article  shall  fill  a folio 
volume ; and  the  larger  the  folio,  the  more 
indeterminate  the  import  of  the  article.  To 
a command,  there  is  an  end : to  a disserta- 
tion, there  need  be  none. 

In  statute  law,  non-notoriety  is  an  acci- 
dental disease:  of  common  law,  it  is  the  in- 
separable essence.  In  statute  law,  the  disease 
may  be  cured  as  soon  as  discovered  : in  com- 
mon law,  every  remedy  is  so  much  added  to 
the  disease. 

Non-notoriety  is  sometimes  an  inbred  but 
always  curable  disease,  sometimes  an  extra- 
neous defect,  in  statute  law ; not  non-noto- 
riety merely,  but  imcognoscibility,  an  aggra- 
vated and  incurable  exacerbation  of  the  same 
disease,  cleaves  to  the  essence  of  jurispruden- 
tial law. 

Introduced  by  jurisprudential  law,  every 
pretended  improvement,  every  improvement 
that,  if  introduced  by  statute  law,  would  be 
a real  one — every  slip  of  common  sense  and 
common  honesty  forced  into  a soil  so  repug- 
nant to  both,  brings  into  action  the  double- 
fountain  principle.  Fear  not  on  this  ground 
to  earn  the  praise  of  liberality.  Riant  your 
improvements;  round  your  periods ; proclaim 
the  ardour  of  your  zeal  for  ju.'>(ice  : all  this 
you  may  do,  and  earn  the  praise  <il  justice 
without  prejudice  lo  tlie  ends  ol  judical  me. 
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While  under  the  genial  influence  of  the 
double-fountain  principle,  the  old  rank  weeds 
are  numerous  and  strong  enough  to  spring  up 
and  choke  the  new  plants : all  this  liberality 
is  but  a more  refined  way  of  carrying  on  the 
manufactory  of  made  business.* 

By  the  uncertainty  of  the  law,  the  partner- 
ship interest  is  served  in  three  distinguishable 
ways  * I.  The  number  of  suits  is  increased'^ 
2.  The  quantity  of  business  receives  a further 
increase,  from  the  quantity  of  advice  which 
men  are  necessitated  to  purchase  — advice 
before  a suit,  during  a suit,  and  for  fear  of  a 
suit;  3.  In  proportion  to  the  degree  of  uncer- 
tainty, the  judicial  members  are  invested  with 
a degree  of  power  proportionably  arbitrary, 
and  thence  applicable  to  the  purposes  of  the 
partnership  in  all  imaginable  ways. 

Going  to  law, I have  a chance  — not  going 
to  law,  I have  none : such  is  the  encouraging 
speech  which  the  interest  of  the  partnership 
requires  should  as  often  as  possible  be  made 
by  the  parties,  each  to  himself,  on  both  sides. 
The  oftener  a speech  to  this  effect  is  made 


• Compared  with  the  absence  of  everything 
that  can  be  called  law,  imaginary  as  well  as 
real — of  every  pre-existing  standard  which  can 
serve  either  to  the  use  of  the  judge  in  the  way  of 
direction,  or  as  against  the  judge  in  the  way  of 

controul, even  jurisprudential  law  is  a blessing 

of  prime  magnitude. 

Compared  with  statute  law  it  is  a nuisance. 

The  use,  however,  of  jurisprudential  law,  to 
assist  in  the  making  of  statute  law,  is  incalcula- 
ble. In  the  character  of  a foundation,  it  is  ne- 
cessary to  the  very  existence  of  statute  law;  at 
any  rate,  of  a body  of  statute  law  grounded  on 
experience;  a foundation  without  which  it  is  in- 
capable of  being  well  adapted  to  what  ought  to 
be  its  ends. 

The  materials  for  the  legislator  to  build  with, 
arc  cases  calling  for  decision : cases  whereby  the 
demand  for  legal  obligations,  and  for  exceptions 
to  these  obligations,  is,  or  has  been  supposed  to 
be,  created.  In  that  species  of  intellectual  wealth 
which  consists  in  collections  of  those  cases,  put 
into  method  in  various  w^s,  no  nation  is  near 
80  rich  as  the  English.  The  decision  may  be 
absurd  and  pernicious : the  case  is  not  the  less 
valuable. 

From  these  considerations,  the  state  of  human 
society  in  respect  of  law  may  be  divided  into 
three  periods : — 

1.  The  barbarous ; in  which  the  judge  is  suf- 
fered, and  obliged  by  physical  necessity,  to  act 
without  any  pre-existing  rule : and  accordingly, 
as  far  as  depends  upon  general  rules,  without 
controul,  as  well  as  without  a guide. 

2.  The  semi-barbarous : in  which,  as  depends 
upon  rules,  the  judge  has  no  surer  or  more  in- 
structive guide,  nor  any  more  efficient  controul, 
than  jurisprudential  law;  amended  more  or  less 
by  such  particles  of  statute  law  as  the  spur  of 
particular  exigencies  has  called  forth. 

3.  The  completely  improved  or  civilized;  in 
which  the  standard  of  obedience  rests  through- 
out on  the  basis  of  statute  law;  jurisprudential 
law  being  completely  extirpated — extirpated  in 
form,  however  preserved  in  substance. 
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and  acted  upon  (provided  always  it  be  on 
both  sides,)  the  greater  and  more  glorious, 
and  thence  the  richer  in  profit,  the  uncer- 
tainty. 

Out  of  the  manufactured  necessity  of  ad- 
vice— advice  which,  by  the  operation  of  the 
same  cause  that  gives  birth  to  the  necessity, 
is  so  often  rendered  fallacious  — arises  that 
branch  of  the  partnership  concern  which  may 
be  called  the  opinion  trade.  Of  this,  a few 
words  under  a separate  head.f 

Jurisprudential  law — the  imaginary  law  ex- 
tracted by  each  man  for  himself  out  of  a mass 
of  jurisprudence — is  a vast  hot- bed  of  uncer- 
tainty. By  statute  law,  in  proportion  as  it 
extends,  keeping  clear  of  entanglement  with 
jurisprudential  law,  that  most  poisonous^of 
all  weeds  is  extirpated. 

Hence  we  have  two  distinguishable  devices, 
hatched  by  the  technical  system,  more  es- 
pecially the  English  branch  of  it : laudation 
of  jurisprudential  law — contempt  of  statutory 
law. 

In  two  instances  that  I have  chanced  to 
meet  with  (there  may  be  twenty  for  aught  I 
know,)  the  single  word  policy^,  has  served  a 
chief  justice  or  puisne  judge  of  the  King’s* 
Bench,  for  superseding  the  use,  as  they  have 
on  so  many  occasions  set  at  nought  the  de- 
clared will,  of  king,  lords,  and  commons. 

Transplanted  from  parliament  (its  only 
proper  soil)  to  the  King’s  Bench,  this  word, 
coupled  with  the  unlimited  faculty  of  applying 
it  (and  what  limits  are  ever  set  to  the  faculty 
of  applying  it?)  was  of  itself  sufficient  to 
erect  judicature  into  a despotism.  Omnipo- 
tence required  but  a word  to  create  light; 
jurisprudence  required  but  a word  to  create 
darkness. 

Not  but  others,  each  of  them  capable  of 
supplying  its  place,  might  be  found  in  super- 
fluous abundance,  to  the  right  and  left,  by 
any  one  that  had  taste  and  courage  for  the 
task. 

In  Christianity  is  the  law  of  the  land:  |[  there 
are  seven  words;  but  in  those  seven  words, 
coupled  with  the  application  made  of  them, 
there  is  matter  sufficient  to  supply  the  place 
of  an  inqusition,  and  to  afford  to  orthodoxy, 
undereach  successive  change,  a perpetual  se- 
curity against  disturbance,  by  barring  out  aU 
argument  on  either  of  two  sides  at  pleasure, 
and  supplying  the  place  of  it  on  the  other 
side. 

t Infri,  Chan.  XXVI. 

:|:  Utility  would  not  have  served  the  purpose. 
Utility  is  a familiar  unassuming  word,  recog- 
nising all  men’s  competence  to  judge,  and  for 
that  purpose  inviting  them  to  hear,  and  look,  and 
weign,  on  both  sides.  Policy  involve^  mystery, 
importing  exclusive  wisdom,  and  excluding  from 
the  research  all  who  do  not  expect  to  be  recog- 
nised in  the  character  of  politicians. 

II  3 Keb.  307.  1 Vent.  293.  Rex  v.  Carlisloi 
3 B.  & A.  161.— £(1. 
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Tempwai  tyraany  established  by  a single  j 
word,  spiritual  added  to  it  by  seven 
more  1 ‘ * 

What  security  does  any  such  word  as  policy 
afford  against  the  sinister  interests  and  incli- 
nations of  the  judge  ? — what  security  has  it 
ever  afforded  in  taking  into  his  own  hands 
offices,  on  the  abuse  of  which  his  power  is 
supposed  to  afford  a check  ? 

Will  you  believe  Lord  Mansfield  ? Judges 
are  higher,  better,  fitter  legislators,  than  king, 
lords,  and  commons.  “ Common  law”  (says 
he  in  so  many  words)  “ is  superior  to  an  act 
of  parliament.”*  Superior?  how  so?  The 
reason  is  not  the  less  brilliant  for  being  un- 
intelligible. “ It  works  itself  pure  from  the 
fountains  of  justice:”  fountains  abundant  on 
the  ground-floor  of  the  great  hall,  unknown 
(it  seems)  above  stairs.  Send  a man  to  com- 
mon law  for  purity ! Send  him  to  the  common 
sewer  to  cleanse  himself.  As  he  taught,  he 
practised. 

Mansfield  superior,  in  his  own  theory,  to 
king,  lords,  and  commons.  Mansfield,  when 
a reforming  fit  came  on  him,  chose  to  do 
everything  by  himself,  with  io,  mio,  and  arrio, 
in  the  character  of  mutes  and  train-bearers. 

Another  sort  of  thing,  whose  reputation 
for  working  itself  pure  is  rather  better  esta- 
blished, is  Thames  water.  Working  itself' 
pure  on  ship-board,  it  has  nothing  to  do  with 
fountains. 


CHAPTER  XXV. 

HABITUAL  CONTEMPT  SHOWN  BY  JUDGES  TO 
THE  AUTHORITY  OF  THE  LEGISLATURE. 

A STATEMENT  of  the  instances  in  which  the 
authority  of  Parliament  has  been,  and  con- 
tinues to  be,  trampled  upon  by  its  sworn  ser- 
vants, might  fill  volumes  upon  volumes. 

When  misinterpretation  is  the  instrument 
— scientific  misinterpretation, — how  plainly 
soever  wilful,  the  contempt  may  in  general  be 
covered  by  effrontery.  The  sense  we  put  upon 
the  law  is  the  sense  which  it  is  the  intention 
of  the  author  should  be  put  upon  it : so  we 
say,  to  whom  it  belongs  to  say  so;  and  who 
are  you  that  take  upon  you  to  say  otherwise? 

Cases,  however,  are  not  altogether  want- 
ing, in  which  such  insincerity  cannot  be  alto- 
gether put  out  of  sight : not  by  any  degree  of 
effrontery  on  one  part,  nor  by  any  degree  of 
carelessness  and  obsequiousness  on  all  others. 

Of  this  number  are  cases  of  arithmetical 
contradiction:  as  if  a man  were  to  say  (is  it 
credible  that  a man  should  have  said  ?)  this 
guinea  and  this  guinea  added  together,  do  not 
make  two  guineas : or,  this  first  guinea  and 
this  second  guinea  and  this  third  guinea  added 
together,  do  not  make  three  guineas. 

, • Atkins,  i.  33. 
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By  a contradiction  of  this  kind  (if  a book 
of  practice  now  before  me  is  to  be  believed,) 
the  judges  of  three  of  the  four  great  courts, 
for  there  is  no  exception,  did  manifest  in  the 
year  1796,  and,  for  anything  that  appears,  do 
continue  to  manifest,  an  open  declared  con- 
tempt  for  the  authority  of  parliament. 

“ Where  a statute  gives  double  costs,” 
says  Mr.  Palmer, f “ they  are  calculated  thus : 
— the  common  costs,  and  then  half  the  com- 
mon costs.  If  treble  costs;  — 1.  the  common 
co.sts ; 2.  half  of  these ; 3.  and  then  half  of 
the  latter.”  If  this  be  so,  then,  as  often  as 
parliament  has  ordered  the  judges,  to  give 
treble  costs,  so  often  do  these  sworn  execu- 
tors of  the  will  of  parliament  refuse  to  give 
so  much  as  double  costs. 

The  grand  mischief  attendant  on  such  prac- 
tices is,  that,  in  proportion  as  they  come  to 
light,  they  weaken,  not  to  say  root  out  of  the 
bosom  of  the  people,  all  confidence  in  the 
engagements  taken  by  the  law.  They  destroy 
the  credit,  not  only  of  those  who  deserve  so 
little,  but  of  the  legislator  himself,  who,  how- 
soever himself  deceived  and  imposed  upon, 
never,  certainly,  wishes  to  deceive.  For,  in 
a case  like  this,  except  through  the  means 
of  these  his  servants,  it  is  impossible  for  the 
legislator  ever  to  keep  bis  word.  But,  by  a 
determination  taken  by  them,  and  regularly 
pursued  to  the  extent  of  this  wide-extending 
case,  so  have  they  ordered  matters  that  he 
never  shall  keep  it,  in  any  one  single  in- 
stance. 

But,  the  greater  the  mischief  resulting  to 
the  public  from  this  treachery,  the  greater 
the  advantage  accruing  from  it  to  the  con- 
trivers. 

Let  the  legislator  say  or  do  what  he  will, 
the  authority  upon  which  the  fate  of  the  sub- 
ject has  its  immediate  dependence,  must,  in 
every  case,  be  the  will  of  the  judge.  Upon 
the  will  of  the  legislator  it  does  not  depend, 
upon  any  other  supposition  than  rtiis,  viz.  that 
the  will  of  the  legislator  will  of  course  find 
the  will  of  the  judge  conformable  to  it.  Sup- 
pose this  conformity  constant,  the  subject  is, 
comparatively  speaking,  independent  of  the 
will  of  the  judge : to  know  what  the  will  of 
the  judge  will  be,  no  more  is  necessary  to 
him  than  to  read  the  will  of  the  legislator  in 
the  letter  of  the  law.  On  the  other  hand, 
suppose  this  conformity  altogether  out  of  the 
question,  the  dependence  of  the  subject  upon 
the  will  of  the  judge  is  absolute:  in  other 
words,  the  power  of  the  judge  over  the  sub- 
ject is  completely  arbitrary.  But  the  more 
arbitrary  the  judicial  authority  can  succeed 
in  rendering  itself,  the  greater  the  degree  of 
perfection  in  which  the  purposes  of  the  part- 
nership may  be  carried  into  effect.  Absolute 

+ Table  of  Costs,  p.  14.  Edit.  179fl»  fifth  edi- 
tion. 
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perfection  in  this  line  would  be  attained.  If 
hi  no  case  the  subject  could  find  or  suppose 
himself  safe  in  regarding  the  tenor  of  the  law, 
the  words  of  the  legislator,  as  sufficient  evi- 
dence of  the  eventual  will  of  the  judge.  In 
this  state  of  things,  regarding  the  words  of 
the  legislator  as  no  better  than  a snare,  the 
subject  would  view  in  them,  on  each  occa- 
sion, neither  more  nor  less  than  the  necesaity 
' of  repairing,  fee  in  hand,  to  some  professional 
member  of  the  partnership,  in  whose  opinion 
might  be  read  the  most  probable  conjecture 
that  the  nature  of  the  case  admitted,  of  the 
eventual  will  of  the  official  and  governing 
members. 

To  this  pitch  of  perfection,  the  plans  of 
the  partnership  have  never  yet  been  brought: 
but  a more  effectual  step  towards  it  than  that 
which  has  been  made  by  the  course  of  mock 
interpretation  here  exemplified,  cannot  be 
imagined.  If  a premium  were  held  out  for 
the  highest  insult  that  could  be  offered  to 
the  authority  of  the  legislator  by  the  power 
of  the  judge  (viz.  by  wilful  misinterpreta- 
tion simply,  unaccompanied  by  a direct  dis- 
claimer,) no  higher  than  this  could  by  the 
utmost  effort  of  ingenuity  be  devised.  In- 
stances of  this  sinister  policy  may  be  found 
in  most  unhappy  abundance ; and  by  every 
insult  thus  offered  to  the  legislator,  an  addi- 
tional nerve  is  given  to  the  arbitrary  power 
of  the  judge:  but  a single  instance,  such  as 
the  one  here  in  question,  is  sufficient  to  do 
prodigious  service.  If,  where  the  legislator 
says,  (jive  three  shillings,  the  judge  will  not 
give  so  much  as  two — if  the  authority  of  the 
law  is  in  this  case  openly  set  at  nought, — in 
what  other  instance  can  there  be  any  suffi- 
cient assurance  of  its  not  being  dealt  mth  in 
the  same  manner  ? If  to  such  contempts,  and 
for  such  a length  of  time  repeated,  the  legis- 
lator has  been  insensible, — to  what  others 
can  any  sufficient  assurance  be  had  of  his  being 
less  so  ? 

That  the  interest  of  the  partnership  re- 
quires that  the  uncertainty  of  the  law  should 
for  ever  be  at  its  maximum,  is  evident-enough: 
that  their  endeavours  must  have  been  con- 
stantly directed  towards  that  object,  follows 
of  course : that  the  establishment  of  a pre- 
cedent of  the  above  description,  viz.  a mis- 
interpretation which  cannot  possibly  have 
been  other  than  wilful,  goes  further  towards 
the  effectuation  of  that  ol)ject  than  a hundred 
or  a thousand  that  might  by  possibility  have 
been  undesigned,  is  another  proposition  that 
seems  scarcely  open  to  dispute. 

Observe  the  extent  of  the  effect  produced 
by  this  manifestation  of  anti-constitutional 
disobedience.  To  banish  out  of  the  breast  of 
the  subject  all  confidence  in  the  declared  will 
of  the  legislator, — in  a word,  to  produce  the 
requisite  degree  of  uncertainty,  — it  is  not 
necessary  that  it  should  be  understood  that 
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it  is  & rale  with  the  judge  always  to  run 
counter  to  it ; were  that  the  case,- no  uncer- 
tainty, no  such  degree  of  uBcertainty  of  which 
every  man  must  be  more  or  less  sensible, 
could  ever  take  place.  What  is  sufficient  is, 
that,  in  no  particular  instance,  the  subject 
(without  consulting  a man  of  law)  can  be 
sufficiently  assured  whether  any  regard  will 
be  paid  to  the  will  of  the  legislator,  or  no : 
and,  to  produce  this  degree  of  uncertainty,  a 
single  course  of  precedents  such  as  the  above, 
even  without  the  help  of  so  many  others  as 
might  be  added  to  them  — enough  to  fill  vo- 
lumes upon  volumes,  — is  quite  sufficient. 

Lawyer.  — A pleasant  conceit,  indeed  1 
And  so,  then,  sir,  according  to  this  vision  of 
yours,  lawyers  of  all  classes — advocates,  ju- 
dicial officers,  judges  themselves — are  all  in  a 
partnership,  all  traders,  — and  a capital  ob- 
ject with  these  traders  is  to  destroy  all  con- 
fidence in  the  breast  of  their  customers — is 
so  to  order  matters  that  their  customers  (or 
say,  rather,  those  whom  they  would  be  glad 
to  have  for  customers)  may  never  believe  a 
word  of  anything  they  say  to  them ! Surely 
this  is  the  first  time  that  a general  destruc- 
tion of  confidence  was  supposed  to  be  a be- 
nefit to  trade ! 

Non-Lawyer.  — Visionary  enough  the  no- 
tion, as  thus  stated,  certainly : but  a little 
circumstance,  sir,  has  escaped  your  notice. 
Where  trade  is  open,  to  destroy  confidence 
may  indeed  be  to  destroy  trade.  Suppose  two 
rival  shopkeepers  A and  B : A loses  the  con- 
fidence of  bis  customers,  B preserves  it:  what 
follows?  B’s  trade  of  course  flourishes — A’s 
is  destroyed.  But  of  these  traders  (the  avowed 
traders  we  are  supposing)  neither  possesses 
any  monoply;  whereas,  in  the  station  oc- 
cupied by  the  real  though  unavowed  traders 
we  have  been  speaking  of,  the  business  not 
only  is  an  object  of  monopoly,  but  of  neces- 
sity ever  must  be.  To  the  purposes  of  the 
partnership,  I have  shown  you  how  essential 
it  is  that  the  judge  should  have  destroyed, 
as  far  as  possible,  the  confidence,  on  the  part 
of  the  people,  in  the  engagements  taken  by 
the  legislator.  By  the  course  taken  for  this 
purpose,  the  reverend  functionary  has  de- 
stroyed, it  is  true,  in  a great  degree,  not  only 
the  confidence  that  the  people  would  other- 
wise have  reposed  in  the  words  of  the  legis- 
lator, but  alsQ  the  confidence  which  they 
would  otherwise  have  reposed  in  himself  and 
his  own  proceedings.  But,  by  this  double  de- 
struction, what  does  he  lose?  Just  nothing: 
for  they  are  not  the  less  under  the  obligation 
of  going  to  his  shop.  On  the  contrary,  bis 
profit  is  promoted  by  it : since  the  uncertainty 
of  the  law  increases  with  it,  and  his  profit 
increases  with  the  uncertainty  of  the  law. 

Accordingly,  as  I have  already,  sir,  had  the 
honour  of  bringing  to  your  recollection,  — be 
it  with  personal  character,  as  it  may,  there 
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exists'  not  under  the' sun  any  sort  of  person 
whose  public  character,  and  in  so  essential 
a point  as  that  of  veracity,  is  so  completely 
blasted  as  that  of  an  English  judge : so  suc- 
cessful, because  so  well-directed,  have  been 
their  learned  labours  in  that  line:  and  this 
not  in  carelessness  and  wantonness,  but  in 
all  sobriety  and  sadness:  inasmuch  as  the  un- 
certainty of  the  law,  and  thence  the  magni- 
tude and  certainty  of  the  partnership  profit, 
were  so  evidently  dependent  on  it. 

Not  only,  by  every  such  open  contempt 
manifested  towards  the  will  of  the  legislator, 
has  the  uncertainty  of  the  law  been  increased, 
and  the  certainty  of  lawyer’s  profit  (and  in 
particular  of  the  profit  attached  to  the  opi- 
nion branch  of  the  trade)  been  increased  along 
with  it ; but  so  has  it  by  every  condition  an- 
nexed to  a legislative  command  to  which  the 
legislator  himself  had  annexed  none : and 
thence  it  is  that  the  exclusionary  system, 
which  forms  the  main  subject  of  these  pages, 
is  (as  well  as  so  many  other  systems  of  astute 
defeasances)  so  much  added,  and  meant  to  be 
added,  to  the  uncertainty  of  the  law : that 
glorious  system  of  uncertainty,  which  is  the 
real  as  well  as  so  generally  acknowledged 
source,  sir,  of  all  your  glories. 

In  the  present  instance,  a special  sinister 
interest  added  its  force  to  that  general  inte- 
rest whereby  (as  above)  they  are  continually 
urged  to  do  as  much  as  they  dare  towards 
destroying,  on  the  part  of  the  people,  all 
confidence  in  the  legislature.  To  prevent 
vexatious  suits,  was  the  professed  as  well  as 
real  object  of  these  restrictive  and  remedial 
clauses  : but  every  vexatious  suit  prevented, 
is  a bird,  or  rather  a covey  of  birds,  snatched 
from  the  snare  of  the  fowler  — from  the  fangs 
of  lawyers. 

While  a regular  and  deliberate  system  of 
insult  has  thus  been  opposed  to  the  united 
authority  of  king,  lords,  and  commons,  where 
has  been  the  House  of  Lords?  where  has  been 
the  House  of  Commons  ? In  the  House  of 
Commons,  is  there  not  a committee  appoint- 
ed, or  supposed  to  be  appointed,  at  the  com- 
mencement of  every  parliament,  or  of  every 
session,  called  the  committee  of  justice,  or 
the  committee  of  courts  of  justice  ? 

An  equal  degree  of  contempt  for  the  au- 
thority of  the  legislator  is  manifested  by  every 
application  of  the  principle  of  nullification. 

On  a former  occasion,  the  principle  of  nul- 
lification was  considered  in  its  character  of 
an  engine  of  fraud;  in  respect  of  its  particular 
and  more  immediate  effects,  on  each  parti- 
cular .occasion,  to  the  prejudice  of  the  party 
having  right  on  his  side. 

On  the  present  occasion,  the  character  in 
which  it  presents  itself  to  view  is  that  of  an 
engine  of  usurpation. 

The  principle  of  nullification  has  been  em- 
ployed, the  application  of  it  warranted  and 
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ordained,  by  the  legislator  himself.  An 
offence  having  been  created,  and  punishment 
appointed, — the  judge  doing  so  and  so,  the 
proceedings  against  the  defendant,  it  has  been 
declared  (declared  by  the  legislator  himself) 
shall  be  null  and  void : i.  e.  the  defendant, 
though  guilty,  shall  go  free. 

In  this  case,  the  application  thus  made  of 
the  principle  has  been,  on  the  part  of  the 
legislator,  an  act  of  inconsistency  and  impru- 
dence ; on  the  part  of  the  lawyer,  his  scribe, 
to  whose  unfaithful  hands  he  has  committed 
the  task  of  giving  expression  and  effect  to  his 
will,  an  act  of  imbecility  or  treachery. 

On  the  part  of  the  judge,  the  mass  of  sub- 
stantive law  in  question  being  the  work  of 
the  legislator,  every  application  made  of  the 
principle  of  nullification  is  a contempt — an  act 
of  insurrection  against  the  authority  of  his 
constitutional  superior.  Condition,  extension, 
limitation,  modification,  exception  (expres- 
sions interconvertible,  expressions  in  effect  the 
same,)  by  the  legislator,  none  at  all  annexed  : 
none,  at  any  rate,  to  the  effect  in  question. 
To  this  declaration  of  the  will  of  the  legisla- 
tor, the  genuine  and  lawful  legislator,  — the 
judge,  by  help  of  the  principle  of  nullification, 
attaches  exceptions  of  his  own  at  pleasure. 
To  the  extent  of  these  exceptions,  the  will  of 
the  legislator  is  in  effect  frustrated,  the  law 
repealed. 

Lawyer.  — Contempt  I What  contempt  ? 
Do  you  consider  who  it  is  you  are  speaking 
of  ? Why  use  such  harsh  words  ? In  the 
character  of  legislator,  any  more  than  in  any 
other,  is  man  infallible  ? Is  it  not  a case  con- 
tinually occurring,  the  case  of  an  exigence 
unforeseen  by  the  legislat''r,  brought  by  par- 
ticular occurrences  under  the  eyes  of  the 
judge?  In  the  interpretation  of  laws,  in  the 
application  of  them  to  particular  occurrences, 
exists  there  anywhere  that  system  in  which 
some  latitude  of  discretion  has  not  been  con- 
sidered as  virtually  reposed,  reposed  of  neces- 
sity, in  the  hands  of  the  judge  ? But,  as  often 
as  any  such  discretion  is  employed,  is  there 
not,  according  to  your  own  account  of  the 
matter,  some  act  of  virtual  repeal  or  enact- 
ment performed  ? 

Non-Lawyer As  to  the  power  of  in- 

terpretation, and  the  latitude  proper  to  be 
assumed  in  the  exercise  of  it,  it  is  on  this 
occasion  nothing  to  the  purpose.  Any  such 
exception  as,  in  the  honest  opinion  of  the 
judge,  the  legislator,  had  the  particular  oc- 
currence or  state  of  things  been  present  to 
his  view,  would  himself  have  made,  — an 
exception  of  this  description,  yes:  provided 
always  that  the  liberty  thus  taken  with  the 
actually  declared  will  of  the  legislator,  be 
confessed  and  notified  to  the  legislator,  with 
opportunity  given  to  him,  in  case  ot  disappro- 
bation, to  annui  and  stop  it. 

By  an  arrangement  such  as  this,  every 
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unforeseen  inconvenience  would  receive  its 
remedy,  and  constitutional  allegiance  remain 
inviolate. 

On  these  terms,  but  on  these  only,  contra- 
vention, momentary  and  provisional  contra- 
vention, to  the  actually  declared  will  of  the 
legislator,  might  be  and  ought  to  be,  not  only 
a power,  but  a duty : option  between  the 
letter  and  the  spirit  of  the  law  would  not  be, 
as  now,  an  organ  of  arbitrary  power,  operating 
upon  the  double-fountain  principle. 

But  nullification  ! your  principle  of  nulli- 
fication! it  is  no  less  repugnant  to  every- 
thing that  could  in  any  case  be  or  have  been 
the  will  of  the  legislator,  than  to  his  will  (on 
whatsoever  subject)  as  actually  expressed 
and  declared. 

Name,  for  example,  that  crime,  if  you  can, 
of  which  it  would  have  been  in  any  case  the 
wish  of  the  legislator  that  it  should  be  prac- 
tised with  impunity  as  often  as  the  malefactor 
could  find  means  to  bribe  the  clerk  (or  who- 
soever it  be  on  whom  it  depends)  to  make  the 
flaw,  or  supposed  flaw,  of  which  your  judges, 
in  their  wisdom  and  their  honesty,  are  pleased 
(as  often  as  they  are  pleased)  to  make  that 
use. 

To  make  one  instance  serve  as  a sample  for 
others  by  hundreds  and  by  thousands,  let  us 
turn  to  the  practice  in  regard  to  convictions: 
by  which  word,  are  presented  to  the  eye  of 
a lawyer,  convictions  pronounced  by  justices 
of  the  peace  acting  out  of  sessions,  for  delin- 
quencies  referred  to  their  cognizance  by  par- 
ticular acts  of  parliament. 

Trying  the  cause  under  the  forms  or  no- 
forms, of  natural  procedure,  of  pure  and  uni- 
versal justice,  the  magistrate  pronounces  the 
defendant  guilty : and,  to  ground  the  further 
proceedings,  signs  a record  or  memorandum, 
certifying  the  existence  of  the  decision  so  pro- 
nounced. At  the  instance  of  the  convict,  the 
court  of  King’s  Bench,  without  so  much  as 
pretending  to  know  anything  about  the  facts, 
quash  the  conviction,  liberate  the  defendant, 
set  at  nought  the  statute.* 

Non-Lawyer Liberate  the  delinquent, 

and  without  evidence,  after  he  has  been  con- 
victed, and  by  lawful  authority,  upon  evi- 
dence? Pray,  on  what  ground  is  this  done? 

Lawyer On  what  ground?  Because  the 

magistrate  had  not  set  forth  the  evidence. 

Non-Lawyer. — Why  should  he  have  set 
forth  the  evidence?  Had  the  legislature  or- 
dered him  to  set  forth  the  evidence? 

Lawyer.  — No:  it  was  not  necessary. 

•Indictments,  appeals,  convictions  by  justices 
(in  many  instances,)  and  the  proceedings  thereon, 
may  be  removed  from  the  inferior  courts  into 
the  Queen’s  Bench,  by  writs  certiorari  facias. 
The  validity,  and  not  the  merits  of  such  pro- 
ceedings, is  alone  taken  cognizance  of  by  the  su- 
perior courts,  and  they  are  accordingly  confirmed 
or  quashed. 
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Non-Lawyer. — What,  then?  had  anybody 
else  ordered  him  ? 

Lawyer.  — No:  it  was  not  necessary. 

Non-Lawyer What!  not  even  you?  you, 

who  quash  his  decision  for  not  having  set 
forth  the  evidence?  By  what  ingenuity  was 
he  to  have  discovered  this  to  be  your  will 
and  pleasure? 

Lawyer We  never  meant  that  he  should 

discover  any  such  thing.  Can  you  be  so  weak 
as  to  suppose  we  did?  Are  we  such  simple- 
tons, do  you  suppose,  that,  when  it  is  really 
our  wish  a man  should  do  a thing  which  he 
would  have  no  motive  to  do  unless  he  knew 
it  to  be  our  pleasure, — that,  in  such  a case, 
we  should  really  omit  to  make  him  know  that 
it  was  our  pleasure?  Did  you  ever  know  an 
old  woman  silly  to  such  a degree  of  silliness  ? 
No,  sir : our  wish,  and  our  determination,  was 
to  quash  the  decision  at  any  rate.  To  quash 
a just  decision,  or  to  do  anything  else  that 
ought  not  to  be  done,  a pretence,  you  know 
(or  you  ought  to  know,)  we  must  always 
have.  As  to  what  the  pretence  is,  it  matters 
very  little.  If  the  evidence  had  been  set  forth, 
we  should  have  found  another.  When  we 
have  a mind  to  get  rid  of  a decision,  do  you 
think  we  are  ever  at  a loss? 

Non-Lawyer I must  confess,  I do  not 

very  well  see  how  that  misfortune  should  ever 
happen  to  you.  But,  as  to  the  quashing  of 
the  conviction,  pray  what  may  have  been  the 
use  of  it  ? 

Lawyer Use  of  it  ? Abundance  of  uses. 

1.  In  the  first  place,  this  was  making  so 
much  business.  Down  comes  the  money,  — . 
quash  goes  the  conviction,  like  a snail  under 
our  feet. 

2.  In  the  next  place,  we  throw  cold  water 
on  a bad  precedent.  The  natural  system  is 
the  rival  and  mortal  enemy  of  our  system : 
we  abhor  it : we  do  what  we  can  to  crush  it : 
by  its  encroachments  it  robs  us ; by  its  jus- 
tice it  puts  us  to  shame. 

The  Turks  have  a prophecy  that  some  day 
or  other  the  Christians  will  drive  them  out 
of  Europe.  We  have  something  between 
a hobgoblin  dream  and  a prophecy,  that  one 
of  these  days  the  natural  system  will  drive 
ours  out  of  Westminister  Hall.  Our  wish 
is  to  stave  off  the  fatal  day  as  long  as  pos- 
sible. 

By  thus  quashing,  we  turn  the  arts  of  the 
enemy  against  himself : he  lets  oflF  a clause, 
to  rob  us  of  our  business ; and  out  of  that 
very  clause  we  make  more  business. 

3.  In  the  third  place  .... 

Non-Lawyer.  — Oh,  a truce  I a truce ! 1 

see  very  well  — any  man  who  will  not  shut 
his  eyes  may  see  with  half  an  eye— how  welt 
you  understand  your  business.  Only  one  ques- 
tion more:  — Is  it  a rule  with  you,  pray,;to 
quash  every  conviction  that  is  brought  to  you; 
to  quash  ? ’ ..v  *i 
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£<*ioyer.— -No » that  would  not  be  good 
policy.  4 

1.  In  the  first  piece,  if  this  were  the  case, 
sooner  or  later  the  legislator  might  find  us 
out,  and  grow  angry. 

2.  In  the  next  place,  it  is  not  at  all  neces- 
sary; every  alternate  one  does  just  as  well: 
we  do  not  stand  counting ; there  would  be 
no  use  in  it ; but  that  proportion,  or  there- 
abouts : the  nearer  to  it  the  better,  if  there 
be  any  difference. 

Non-Lawyer But,  if  every  conviction 

were  to  be  quashed  without  exception,  would 
not  this  crush  the  designs  of  the  enemy  more 
effectually?  Would  it  not  humble  him  still 
more,  display  the  weakness  of  the  natural 
system,  and  cure  the  people  of  having  re- 
course to  it  ? 

Lawyer.  — Possibly,  in  some  degree ; but 
that  is  not  worth  thinking  about.  Not  to 
insist  on  the  danger,  of  which  you  have  a 
glimpse  already, — if  in  this  way  we  served  a 
distant  end,  we  should  disserve  the  immediate 
one.  If  men  did  not  see  somewhat  of  a 
chance  of  having  their  convictions  held  good, 
there  would  be  none  defended : all  that  busi- 
ness would  be  lost. 

Non-Lawyer Oh  yes,  I see,  I see:  your 

world  is  like  the  philosopher’s : nothing  with- 
out its  sufficient  reason.  But  the  legislature, 
all  this  while,  what  have  they  said  to  all 
this  ? 

Lawyer Said?  Nothing  at  all.  Do  what 

we  will  to  them,  they  never  say  anything  to 
us ; they  never  have  been  used  to  it. 

Non-Lawyer So  then  you  have  plenty  of 

business  in  this  line  : a rare  trade,  this  quash- 
ing  trade  I 

Lawyer.  — No ; no  great  things  after  all : 
the  rogues  have  almost  grown  too  cunning 
for  us.  Rob  us  of  it,  to  be  sure,  they  durst 
not ; but,  little  by  little,  they  have  found  out 
a way  of  stealing  it  from  us. 

Non-Lawyer.  — Steal  business  from  the 
law?  Parliament  strip  lawyers  of  their  busi- 
ness ? Oh,  terrible ! this  is  the  very  worst  of 
larceny : this  is  contra  pacem  with  a venge- 
ance. Sad  usage  indeed!  But  pray,  how 
do  they  manage  it  ? 

Lawyer — They  provide  a form,  a skeleton 
form  : and  then,  say  they,  every  conviction 
thatds  according  to  that  form  is  good.  The 
form  is  a skeleton  form  with  blanks  in  it, 
such  as  are  in  Burn’s  Justice  : the  justice  has 
nothing  to  do  but  to  fill  up  the  blanks  : the 
business  is  so  easy,  a viper  might  as  soon  bite 
a hole  in  a file,  as  any  of  us  find  a flaw  in  it. 
Now  what  do  you  say  to  this  ? 

Non-Lawyer — Say?  why,  that  you  are  in- 
sidiously and  barbarously  dealt  with.  But 
you  have  one  thing  for  your  comfort. 

Lawyer.  — Comfort,  indeed  ! What  com- 
fort ? where  is  it  ? 

Non-lawyer. — Nay,  you  have  two  comforts. 
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One  is,  that  of  seeing  how  much  they  are 
afraid  of  you  : that  if  they  do  take  business 
from  you,  they  take  it  not  as  robbers,  but  as 
thieves.  Why  think  of  the  molehill  they 
have  filched  from  you  ? Think  rather  of  the 
mountains  they  have  left,  and  dare  not  med- 
dle with. 

Another  is  (for  it  shows  itself  through  your 
lamentations,)  that  the  old  business  is  still 
left  to  you  : so  that  the  damage  after  all  is 
rather  lucrum  cessans  than  damnum  emergens : 
the  business  does  not  increase  so  fast  as  it 
might ; that  is  all. 

Lawyer Alas  I you  are  very  much  mis- 

taken. From  the  old  statutes  there  may  be 
a remnant  of  business  left,  it  is  true  : but  it 
grows  less  and  less  every  day.  Every  day 
brings  new  statutes,  spreading  over  the  old 
ground,  and  covering  it  with  these  cursed 
forms : by  and  bye  there  won’t  be  a spot  left 
in  which  a flaw  will  be  to  be  found. 

Besides  that  the  stock  of  flaws  and  quibbles 
is  almost  exhausted  ; and  (to  let  you  into  a 
secret)  the  people  begin  to  find  us  out:  we 
cannot  go  on  quashing  through  thick  and  thin, 
as  we  used  to  do.  We  are  forced  to  draw  up : 
we  are  forced,  little  by  little,  to  turn  libera- 
lists.  There  is  that  passage  in  Hale  against 
quibbles.  It  haunts  us:  it  follows  us  like 
our  shadow.  It  will  blow  us  all  up  one  of 
these  days. 

CHAPTER  XXVI. 

OPINION-TRADE. 

The  opinion-trade  is  not,  properly  speaking, 
itself  a device  ; it  is  a natural  result,  and  a 
distinct  branch,  of  the  aggregate  mass  of 
profit  reaped  from  the  contrivances  already 
brought  into  view  under  that  name  : but  on 
this  occasion  the  fruit  cannot  pass  altogether 
unheeded,  any  more  than  the  tree  that  bears 
it. 

This  branch  of  the  partnership  trade  has 
for  its  sole  foundation,  the  uncertainty  and 
un cognoscibility  of  the  law : properties  es- 
sentially attached  to  its  existence  in  the  shape 
of  jurisprudential  law,  howsoever  chequered 
with  patches  here  and  there  of  statutory. 

Should  the  legislator  ever  have  the  force 
to  know  his  own  will,  and  the  grace  to  grant 
to  his  submissive  subjects  the  possibility  of 
knowing  it  and  conforming  to  it,  instead  of 
being  punished  or  plagued  for  not  having  con- 
formed to  it,  there  ends  the  opinion-trade  ; 
there  vanish  the  opinionists,  like  animalcules, 
upon  the  drying  up  of  the  puddle  in  which 
they  feed  and  float. 

The  publication  of  reports  (histories  of  ad- 
judged cases)  is  another  arrangement  unfa- 
vourable to  the  opinion-trade.  Here  we  see 
an  interest  within  an  interest : Mammon  di- 
vided against  itself. 
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AVhen  an  opinion  » taken,  before  and  in 
contemplation  of  a suit,  the  service  sold  by 
the  opinionist  consists  in  a conjecture  con- 
cerning the  part  which,  in  the  case  as  stated, 
the  judge  is  likely  to  take.  If,  instead  of  the 
interests  of  the  law  partnership,  the  interests 
of  the  community  were  the  objects  regarded, 
means  would  be  afforded  to  the  subject  for 
obtaining  beforehand,  at  the  hands  of  the  le- 
gislator or  the  judge,  that  information,  of 
which,  at  the  hands  of  the  opinionist,  he 
purchases  at  present  a precarious  and  often 
fallacious  conjecture.  A provision  for  this 
purpose  would  constitute  a natural  appurte- 
nance to  the  body  of  the  laws. 

The  opinionist  entertains  a natural  anti- 
pathy towards  the  reporting  lawyers.  So  far 
as  the  information  they  furnish  extends,  so 
far  it  goes  towards  narrowing  and  starving 
his  trade. 

He  knows  not  what  to  say  against  them ; 
atid  yet  something  must  be  said.  They  publish 
too  much  — more  than  used  to  be  published: 
the  science  is  overloaded  by  the  quisquilious 
matter  they  rake  together  and  preserve.  They 
publish  too  soon  ; before  they  have  taken  the 
requisite  time  for  digestion : the  science  is 
clogged  by  crudities.  But,  to  do  quite  right 
in  the  sight  of  the  opinionist,  there  is  but  one 
course  they  can  take : and  that  is,  to  have 
done  publishing,  to  give  up  their  branch  of 
the  trade  to  his. 

When  the  reporters  have  done  their  worst, 
there  remain  the  old  cases,  over  which  they 
have  no  power.  The  cases  themselves  Cthe 
old  cases)  are  reported,  it  is  true : but  what 
perhaps  may  here  and  there  not  have  been 
reported,  are  certain  opinions  of  the  reigning 
judges,  the  potentates  of  the  day,  respecting 
the  matter  of  these  cases.  Sects  form  them- 
selves about  this  and  that  quirk  or  quibble, 
as  formerly  among  the  Romanists.  The  tech- 
nical system,  wherever  it  sets  foot,  can  never 
be  without  its  Proculeiaiis  and  its  Sabinians. 
“ Where  the  treasure  is,  there  will  the  heart 
be  also.”  A plenum  of  technical  ideas  is  a 
vacuum  of  rational  ones : the  head  that  has 
fitted  itself  up  for  jurisprudence,  has  unfitted 
itself  for  everything  else.  The  jargon  which 
has  been  giving  occupation  to  the  official 
hour,  gives  relaxation  to  the  social.  The 
lawyer  fights  over  again  his  arguments,  as  the 
conqueror  his  battles  : the  learned  lord  finds 
that  entertainment  in  quibbles,  which  the 
learned  king  used  to  find  in  puns. 

Twelve  dii  majorum  yentium  find  an  Olym- 
pus in  Serjeants’  inn  : the  opinionist  lawyers 
are  their  priests.  The  will,  or,  in  learned 
language,  the  opinion,  of  the  god,  is  to  be 
learned  through  no  other  channel  than  the 
W'ill  of  the  priest.  The  gods  of  the  Pagan 
hierarchy  had  each  his  priest:  the  jurispru- 
dential have  theirs  in  common. 

Advice  to  parties  and  attorneys  : — If  it  be  a 
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knotty  point,  particularly  open  to  controrergy 
— a point  in  conveyancing,  for  example,  or 
any  other  that  seems  to  lie  deep,  — seek  not 
for  that  soundness  of  understanding,  which 
wcruld  be  but  an  ignis  fatuus  ; betake  your- 
selves in  preference  to  some  grave  person  in 
a silk  gown,  a cocetaneus  and  contubernalis 
of  the  reverend  band.  The  table-talk  of  the 
ermine  forms  the  privileged  science  of  the 
silk  gown.  At  first  band,  the  opinion  of  the 
ermine  is  not  to  be  bought,  at  any  price : but, 
w'hether  at  first-hand  or  second  hand,  what 
matter,  so  long  as  it  is  obtained  ? 

From  no  one  guinea  given  to  an  opinion- 
ist lawyer,  does  any  judge  ever  receive  the 
smallest  share  ; for  that  would  be  a bribe : a 
sort  of  profit  as  unknown,  as  it  is  unneces- 
sary, to  any  English  judge.  But  the  source 
of  legal  profit  is  in  the  abyss  of  legal  uncer- 
tainty : and  the  benefit  of  the  uncertainty  is 
the  patrimony  of  the  firm,  in  the  profits  of 
which  no  member  is  without  his  share. 

One  abuse  grows  out  of  another  abuse.  It 
is  because,  in  the  field  of  litigation,  the  pur- 
suit or  defence  of  a man’s  due  is  so  expen- 
sive, that  he  applies  to  the  opinionist  to  learn 
whether  it  be  worth  his  while  to  hazard  the 
expense : and  thus  the  expense  receives  an 
addition,*  and  that  a certain  one,  in  the  first 
instance:  and  this  additional  burthen  rests, 
without  alleviation,  on  the  shoulders  of  the 
party  injured  ; for  it  is  not  allowed  in  costs. 

If  the  cause  of  action  lies  but-  a hair’s 
breadth  out  of  the  most  beaten  track,  your 
attorney  will  not  proceed  without  an  opinion. 
Profit  is  no  object  to  him  : to  the  reputation 
of  virtue  he  is  not  alike  insensible.  His  fide- 
lity and  zeal  are  proved,  by  his  anxiety  not 
to  plunge  his  client  into  an  unprofitable  ex- 
pense : his  modesty,  by  his  unwillingness  to 
rely  on  his  own  judgment.  Nor  yet,  in  so  far 
as  reputation  is  concerned,  is  he  altogether 
insensible  to  his  own  just  claims.  For  his 
defence  against  the  imputation  of  ignorance, 
rashness,  or  rapacity,  he  has  a right  to  that 
sanction  which  the  usage  of  the  profession 
affords  to  that  branch  of  it  in  which  he  serves. 
Prudence  thus  comes  in,  to  make  up  the  group 
of  virtues. 

Whether  in  his  opinion  the  cause  be  good 
or  bad,  the  atfbrney  finds  his  advantage  in 
this  practice.  If  good,  profit  is  always  in- 
creased, and  not  the  slightest  loss  of  repu- 
tation hazarded.  If  bad,  he  thus  exonerates 
himself  of  all  responsibility,  his  reputation  is 
put  under  cover,  and,  if  the  profit  of  the  suit 
is  lost,  the  profit  of  taking  the  opinion  is  at 
any  rate  so  much  saved  out  of  the  fire. 

But,  of  the  ceremony  of  consulting  the 
oracle,  the  loss  of  the  suit  with  its  profit  is 
by  no  means  a certain  consequence.  So  fiir  as 


* From  two,  to  thirty  or 'forty  guineas, 
ding  the  attorney’s  share.  " 
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the  queetioo  ftf Jw-ia  <50ftcerned,  the  opinion- 
fetmay  indeed  he  depended  upon  for  not  giving 
as  law  what  be^l’eally  does  not  look  upon  a$ 
law;  so  much  reputation  would  be  lost  to 
hini,  and  nothing  gained  in  lieu  of  it.  But  the 
law  depends  on  the  facts : on  the  state  of  the 
evidence,  as  laid  before  the'opinionist  in  the 
instrument  called  the  case.  By  a very  slight 
deficiency  either  in  point  of  correctness  or  in 
point  of  completeness,  on  the  part  of  that 
mass  of  supposed  facts,  such  an  opinion  may 
be  produced,  as,  while  it  engages  the  client 
in  a suit  predestined  to  be  unsuccessful,  shall 
secure  both  members  of  the  partnership  from 
all  danger  of  reproach. 

It  is  the  interest  of  the  attorney  not  to  ex- 
tract from  his  client  (if  he  can  avoid  it)  any 
fact  which,  if  brought  to  view,  would  betray 
the  badness  of  his  cause.  On  the  part  of  the 
client,  this  sort  of  suppression  finds  itself  con- 
tinually favoured,  partly  by  passion,  partly  by 
ignorance.  Either  he  is  not  aware  of  the  in- 
fluence which  the  fact  would  have  on  the 
cause, — or,  if  he  is,  the  pain  attached  to  the 
idea  of  it  deprives  him  of  the  resolution  to 
bring  it  out. 

- The  propensity  of  the  bulk  of  clients  thus 
to  deceive  themselves,  while  deceiving  their 
law-advisers,  is  no  secret  to  either  the  honest 
or  dishonest  among  attorneys.  The  honest 
have  to  fight  against  it : the  dishonest  keep 
the  discovery  to  themselves,  and  avail  them- 
selves of  it;  turning  to  their  own  account 
the  proficiency  thus  made  by  experience  in 
the  science  of  human  nature. 

To  the  opinionist,  whether  the  mass  of 
supposed  facts  be  correct  or  incorrect,  com- 
plete or  incomplete,  is  matter  of  the  most 
complete  indifference  : or  rather,  if  incorrect 
or  incomplete  to  the  effect  of  representing  the 
client  in  the  right  where  he  is  in  the  wrong, 
so  much  the  better : since,  in  that  case,  a suit 
which  ought  not  to  be  brought  may  come  to 
be  brought,  and  the  opinionist  to  be  employed 
in  it. 

Shouldi,he  incorrectness  or  incompleteness 
be  upon  the  face  of  the  statement  so  glaring 
as  to  force  itself  upon  the  notice  of  the  learn- 
ed sage,  will  he  take  the  trouble  to  give  in- 
timation of  it  ? Not  if  he  be  wise  in  the  way 
of  worldly  wisdom.  Labour  it  will  cost  him  ; 
advantage  he  will  not  gain  in  any  shape  : the 
lips  of  the  attorney  may  thank  him,  the  heart 
of  the  attorney  will  not  thank  him,  for  an 
article  of  information  by  which  on  one  hand 
the  deficiency  of  the  attorney  is  held  up  to 
view,  while  on  the  other  hand  the  suit  with 
its  profit  is  nipped  in  the  bud. 

Numberless  are  the  ways  in  which,  with  or 
without  consciousness  of  wrong,  the  attorney 
may,  wthout  any  risk  of  reputation  to  him- 
self,  engage  the  client  in  a groundless  suit. 
Whatever  the  client  states  as  fact,  the  attor- 
nay  assumes  as  fact:  by  this  demonstration 
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of  respect  and  confidence,  he  does  not  lose  j 
by  the  opposite  demonstration  he  might  in- 
cur the  displeasure  of  the  client,  as  well  as 
lose  the  benefit  of  the.  suit. 

But,  though  the  fact  should  be  exactly  as 
the  client  states  it,  the  advantage  which,  on 
the  occasion  of  the  suit,  the  client  will  be 
able  to  reap  from  it,  depends  altogether  upon 
the  evidence : upon  the  faculty  of  adducing 
such  evidence  as  shall  obtain  admission,  and 
be  found  persuasive.  By  the  attorney,  it  is 
either  known  or  suspected,  that  (whether 
through  inadmissibility  or  through  insuffici- 
ency) the  evidence  will  not  serve.  But,  if 
he  be  ordinarily  wise,  — especially  if  in  the 
person  of  the  client  he  has  the  advantage  of 
dealing  with  an  uninformed  mind,  such  as  are 
those  of  the  bulk  of  clients, — he  will  not  be 
so  unpolite  or  so  imprudent  as  to  suffer  this 
knowledge  or  suspicion  to  pass  the  bounds  of 
his  own  lips. 

What,  then,  after  all,  is  the  sort  of  inter- 
course thus  described  ? It  is  a sort  of  previous 
inquiry  or  trial  of  the  cause  performed  upon 
bad  evidence — upon  evidence  commonly  in- 
complete and  incorrect,  for  the  purpose  of 
determining  whether  it  shall  be  put  into  a 
course  of  being  tried  upon  correct  and  com- 
plete evidence. 

To  the  account  of  the  technical  system  of 
procedure  may  this  fruit  of  it  be  set  down  : 
since  under  the  natural  it  has  no  place.  Why  ? 
Because,  under  the  natural,  the  facts  are 
brought  to  light,  with  the  utmost  degree  of 
correctness  and  completeness  which  the  fa- 
culties, intellectual  and  moral,  of  the  witness- 
es, admit  of:  brought  to  light  with  less  delay, 
vexation,  and  expense,  than  what  attends  the 
production  of  that  partial  and  naturally  un- 
faithful picture,  which,  through  so  treacherous 
a medium  as  that  of  the  pen  of  the  attorney, 
is,  in  the  course  of  the  opinion  trade,  placed 
under  the  eye  of  the  venal  and  uncommis- 
sioned judge,  by  whose  decision  nothing  is 
decided. 

Is  it  a case  in  which  both  parties  are  heard 
together?  Self-partiality  draws  from  each  of 
them  such  of  the  facts  as  promise  to  operate 
in  favour  of  his  claim;  the  same  force  extracts 
from  the  lips  of  his  adversary,  information  of 
a contrary  tendency;  and  in  both  instances 
with  as  much  promptitude,  as  well  as  cor- 
rectness and  completeness,  as  the  collision  of 
interests  can  command.  Titius  cannot  have 
an  interest  in  getting  evidence  for  a false 
fact,  but  Sempronius  has  an  equal  interest 
in  bringing  down  detection  upon  the  falsity : 
Titius  cannot  have  an  interest  in  the  suppres- 
sion of  a fact,  but  Sempronius  has  an  equal 
interest  in  dragging  it  forth  into  light. 

Is  it  of  the  number  of  those  cases,  in  which 
one  of  the  parties  (at  the  commencement  of 
the  cause,  the  plaintiff)  comes  into  court 
without  the  other,  to  demand  the  service 
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which,  in  that  stage  of  the  cause,  he  stands 
in  need  of  at  the  hands  of  the  judge  ? Adverse 
party,  with  his  adverse  interest,  by  the  sup- 
position there  is  none:  but  it  is  the  interest 
of  the  judge,  the  honest  interest  of  the  unfee’d 
judge,  that,  in  this  stage  of  the  cause,  the 
truth  shall  come  to  light,  in  a state  as  correct 
and  as  complete  as  may  be.  Why?  Because 
(over  and  above  all  reputation,  and  the  sacred 
regard  for  the  ends  of  justice)  by  extracting 
from  the  applicant  those  truths  which  his  in- 
clination might  have  led  him  to  suppress,  or 
driving  him  out  of  those  misrepresentations 
for  which  his  inclination  might  have  led  him 
to  obtain  credence,  the  object  of  his  applica- 
tion, unjust  as  by  the  supposition  it  is  in  this 
case,  may  be  defeated  at  the  time ; and  the 
labour  of  giving  a joint  audience  to  both  par- 
ties, or  whatever  other  labour  on  the  part  of 
the  judge  the  grant  of  the  ill-founded  demand 
might  have  been  productive  of,  will  be  saved. 

Thus  it  is,  that,  in  whatever  point  of  view 
the  field  be  contemplated,  technical  proce- 
dure, with  its  endless  train  of  afflicting  con- 
sequences, presents  itself  as  the  disease,  the 
foul  disease ; natural  procedure  as  the  simple, 
the  pure,  the  efflcacious  remedy. 


CHAPTER  XXVII. 

EXTENSION  OF  THE  ABOVE  DEVICES  TO  SUB- 
STANTIVE LAW,  AS  FAR  AS  APPLICABLE. 

Of  the  two  main  branches  of  the  body  of  the 
law,  the  substantive  and  the  adjective,  it  is 
to  the  adjective  alone  that  the  subject  of  evi- 
dence belongs.  The  application  of  the  above 
or  any  other  devices  to  substantive  law,  falls 
not  therefore  within  the  compass  of  the  pre- 
sent work.  It  is  for  this  reason,  and  for  this 
reason  alone,  that  the  few  exemplifications 
which  have  been  given  of  the  application  of 
these  devices  have  been  confined  within  the 
compass  of  the  law  of  procedure. 

The  error,  however,  would  be  great,  if  it 
were  supposed  that  it  is  to  this  comparatively 
narrow  part  of  the  field  of  judicature  that 
the  application  of  these  contrivances  for  the 
pursuit  of  the  ends  of  judicature  is  confined. 
True  it  is,  that,  of  these  two  great  branches, 
the  adjective  is  that  in  the  arrangement  of 
which  the  judicial  authority  has  had  the 
greatest  share.  But,  in  every  country  more 
or  less,  and  in  England  in  particular,  the 
share  which  that  same  authority  has  had  in 
the  arrangement  of  the  main  branch,  the  sub- 
stantive, has  been  very  considerable.  Even  in 
this  branch,  the  part  taken  by  the  judicial  au- 
thority may,  in  comparison  with  the  part  borne 
by  the  only  competent  and  legitimate  legis- 
lator, be  styled  the  principal  part:  jurispru- 
dential law  forming  the  ground,  statute  law 
sticking  on  here  and  there  a few  patches  upon 
that  ground.  In  both  parts  of  the  work,  the 
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action  of  the  same  sinister  interest  being  fi». 
voured  with  the  same  opportunities,  the  same 
character  and  complexion  would  naturally  be 
exhibited  by  the  work  in  both  instances.  As 
far  as  power  extended  and  occasion  favoured, 
the  system  of  procedure  would  be  adapted  to 
the  ends  of  judicature;  the  system  of  sub- 
stantive law  would  be  adapted  to  the  system 
of  procedure.  The  object  in  respect  of  the 
adjective  branch,  besides  the  multiplication 
of  suits  (understand  always  profit-yielding 
suits,)  was  to  adapt  the  course  of  procedure 
to  the  purpose  of  extracting  from  each  suit 
its  maximum  of  profit.  What  it  was  in  men’s 
power  to  do,  in  working  upon  the  substantive 
branch,  towards  the  common  end  of  both 
branches,  confined  itself  to  the  purpose  of 
giving  birth  to  the  greatest  possible  number 
of  suits:  to  extract  from  each  the  greatest 
quantity  of  profit  that  it  could  be  made  to 
yield,  lay  exclusively  within  the  province  of 
the  adjective  branch.  Flowers  necessary  for 
the  crop  might  be  furnished  by  both  branches : 
it  was  from  the  adjective  alone  that  the  fruit 
could  be  reaped. 

Intermediate  ends  common  to  each  were, 
the  nursing  in  the  mind  of  the  individual,  in 
his  character  of  suitor  and  client,  the  quali- 
ties of  ignorance  and  error;  on  the  part  of  the 
law  itself,  uncertainty,  uncognoscibility,  ob- 
scurity, ambiguity,  and  voluminousness. 

Of  the  devices  or  contrivances  directed  to 
those  ends,  five  (viz.  exclusion  of  the  parties 

— tribunals  rendered  inaccessible  by  distance 

— days  fixed  with  long  intervals — mechanical 
judicature — and  acceptance  of  allegations  in 
writing,  at  successive  times,  and  under  a li- 
cence for  mendacity,)  — these  five,  together 
with  the  office-multiplication  principle,  were 
arrangements  exclusively  adapted  to  the  na- 
ture and  texture  of  adjective  law  : the  re- 
maining ones,  viz.  the  principle  of  nullification 
(with  its  supports,  jargon  and  fiction,  and  its 
compound  with  the  principle  of  reason  and 
utility,  the  double-fountain  principle,)  and  the 
habit  of  magnifying  jurisprudential  law  at  the 
expense  of  statutory,  of  representing  devices 
as  more  real  than  realities,  shadows  more 
solid  than  their  substances, — these  five  share 
in  the  privilege  of  being  applicable  to  both 
branches,  the  substantive  as  well  as  adjective, 
with  equal  advantage. 

And  is  it  then  all  delusion,  the  chief  pride 
and  comfort  of  an  Englishman,  the  matchless 
excellence  of  his  laws  ? 

By  no  means : from  all  that  has  been  said, 
admitting  it  all  to  be  just,  no  such  conse- 
quence follows. 

1.  What  there  is  good  in  the  system,  wiR 
be  found  to  exist  in  a much  larger  proportion 
in  the  form  of  statute  law,  than  in  the  form 
of  jurisprudential  law  : in  other  words,  t<i 
have  been  in  a greater  degree  the  work  of 
king,  lords,  and  commons,  the  legitinaate  lo** 
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gialators,  than  of  judges,  spurious  usurping 
legislators,  making  base  law  underground,  as 
their  brother  usurpers  make  base  money,  and 
like  them,  with  one  everlasting  lie  in  their 
mouths,  disowning  their  work.  Of  what  has 
been  well  done,  the  far  greater  part  therefore 
has  been  done,  not  by  lawyers,  but  in  spite  of 
lawyers : lawyers  grumbling  at  it  as  much  as  J 
they  dare,  and  doing  what  they  can  to  spoil  it. 

The  exertions  of  the  brotherhood  have  been 
employed,  not  so  much  in  the  support,  as  in 
the  destruction,  of  society.  To  be  assured  of 
this,  any  eye  that  is  strong  and  single  enough 
to  bear  the  sight,  need  but  read  over  the  sta- 
tutes containing  the  wretchedly  scanty  pro- 
vision that  has  been  made  by  fits  and  starts 
for  the  amendment  of  the  law.  In  that  small 
but  fertile  department  of  parliamentary  his- 
tory, may  be  read  the  wickedness  of  lawyers. 
It  is  a history  that  may  match  with  that  of 
Cartouche,  Jonathan  Wild,  Japhet  Crook,  and 
so  forth,  except  that  it  is  without  names. 

2.  It  is  not  in  human  nature  that  the  charac- 
ter of  the  technical  lawyer  should  have  com- 
pletely, and  in  every  instance,  swallowed  up 
the  character  of  the  Englishman  or  the  man. 
The  private  interest  (it  has  already  been 
shown)  is  not  on  every  point,  nor  on  every 
occasion,  in  opposition  to  public  interest. 
Sprinkled  here  and  there  over  the  surface  of 
the  law,  some  good  (much  or  little,  according 
to  the  object  it  is  compared  with,)  might 
doubtless  be  to  be  found,  that  drew  its  origin 
from  a learned  bosom.  But,  were  the  pro- 
portion much  larger  than  it  is,  it  might  not 
be  the  less  true,  that,  if  an  inventory  could 
be  taken  of  the  number  of  propositions  of 
which  the  mass  of  jurisprudential  law  is  com- 
posed, nine  of  them  out'of  ten  would  be  found 
absurd  in  themselves,  mischievous  in  their 
consequences.  Take  this  or  that  reasonable 
and  useful  proposition,  you  will  find  it  swad- 
dled up  in  a cluster  of  perhaps  a dozen  ab- 
surd and  pernicious  distinctions,  extensions, 
conditions,  exceptions,  limitations. 

But,  for  judging  of  the  aggregate  goodness 
of  a body  of  law,  no  tolerably  correct  crite- 
rion can  be  deduced  from  the  mere  compari- 
son of  the  number  of  rational  and  beneficial 
propositions  contained  in  it  on  the  one  hand, 
compared  with  the  number  of  irrational  and 
pernicious  ones  on  the  other ; no  more  than 
any  estimate  can  be  formed  of  the  severity  of 
a penal  code,  from  the  multitude  of  the  penal 
laws  contained  in  it.  As  in  evidence,  weight, 
so  in  provisions  of  law,  extent,  as  well  as 
number,  must  be  taken  into  account.  Some- 
times an  arrangement,  of  which  the  charac- 
teristic features  may  be  composed  in  half  a 
dozen  words,  shall  have  so  much  good  in  it 
as  to  compensate  for  a mass  of  irrational  and 
pernicious  matter  sufficient  to  fill  a volume. 
Take  for  instance,  in  judicature,  the  principle 
of  publicity. 
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Were  the  most  enthusiastic  admirer  of  the 
English  body  of  law  as  it  stands,  to  be  called 
upon  for  a list  of  the  provisions  on  which  his 
admiration  grounds  itself,  he  would  find  per- 
haps a score  or  two  of  pages,  not  to  say  a 
dozen  or  two,  sufficient  to  contain  it.  Were 
he  a non-lawyer,  there  would  not  be  con- 
tained in  it  perhaps  one,  nor,  even  if  a law- 
yer, many,  of  the  propositions  above  alluded 
to  under  the  description  of  irrational  and  mis- 
chievous. 

The  dunghill,  were  there  enough  of  it  to 
fill  Augeas’s  stable,  would  not  destroy  the 
value  of  whatever  pearls  might  be  to  be  found 
in  it;  but  the  dung  would  not  cease  to  be 
dung,  any  more  than  the  pearls  would  cease 
to  be  pearls.* 


• If,  in  the  mind  of  any  person  by  whom  the 
proofs  exhibited  in  the  foregoing  pages  have  been 
perused,  there  can  still  remain  a particle  of  doubt 
of  the  repugnancy  of  the  technical  system  to  the 
ends  of  justice,  of  its  subserviency  to  the  private 
interest  of  those  by  whom  it  has  been  adminis- 
tered, or  of  their  consciousness  of  such  repug. 
nancy,  as  well  as  of  such  subserviency  (always 
excepted  the  persons,  whosoever  they  may  be, 
who,  at  the  time  of  the  present  publication, 
stand  invested  respectively  with  judicial  offices, ) 
— two  sources  of  infonnation,  or  either  of  them, 
may,  to  the  satisfaction  of  any  eye  that  may  have 
the  curiosity  to  apply  itself  to  them  in  this  view, 
afford  matter  abundantly  sufficient  for  the  re- 
moval of  any  such  doubt 

1.  One  of  them  is,  the  series  of  the  several  acts 
of  the  legislature,  which,  under  the  particular 
title  of  acts  for  the  amendment  of  the  law,  or 
without  any  such  special  profession,  have  touch- 
ed with  a hand  more  or  less  strong  upon  the  pre- 
dominant, the  technical,  system  of  procedure; 
endeavouring,  or  professing  to  endeavour,  to  re- 
move or  correct  this  or  that  particular  imperfec- 
tion or  abuse. 

In  each  of  these  statutes,  besides  a source  of 
law,  may  be  viewed  a source  of  history : in  the 
remedy,  inadequate  or  adequate,  designed  or  not 
to  be  so,  may  at  any  rate  (as  in  a mirror)  be  seen, 
in  a degree  more  or  less  distinct  and  vivid,  the 
shape  and  colour  of  the  imperfection  or  abuse : 
abuses  in  number  so  great  as  to  be  counted,  one 
knows  not  whether  to  say  by  dozens,  by  scores, 
or  hy  hundreds:  and  amongst  them  m.-iny  a one 
so  flagrant,  as  to  be  sufficient  of  itself,  without 
the  aid  of  any  of  its  numerous  associates,  to  over, 
spread  the  land  with  misery. 

Two  sorts  of  glasses  or  mirrors  are  alike  cap- 
able of  being  employed,  in  taking  a survey  of 
this  distant  scene ; one,  the  lawyer’s,  the  property 
of  which,  like  that  of  the  cylindrical  mirror,  is 
to  give  to  a mass  of  universal  deformity  an  arti- 
ficial symmetry  : the  other  a perfectly  plain  one. 
which  presents  each  object  in  the  shape,  as  well 
as  colours,  that  really  belong  to  it. 

Viewing  the  scene  with  a glass  of  the  first 
sort, — the  same  which  Blackstone  is  so  busy  in 
putting  on  every  occasion  into  the  hands  of  his 
pupils,  — the  object  that  strikes  the  eye  is  the 
unceasing  care  and  solicitude  with  which  the 
legislature,  having  from  the  hands  of  its  ever 
faithful  counsellor  the  man  of  law  a system  ori- 
ginally wanting  but  little  of  perfection,  liave 
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REMEDIES  SUGGESTED  FOR  THE  ABOVE  EVILS. 

After  so  much  as  has  been  said  of  the  dis- 
ease, tile  purpose  of  the  discussion  would  be 
in  danger  of  being  rniseonceiv'ed,  discontent 
instead  of  reform  might  be  taken  for  the  ul- 
timate object — .inisiintbrop y instead  ot  phil- 
anthropy for  the  source,  if  nothing  were  said 
of  remedies. 

But,  though  the  causes  of  the  mischief  ap- 
pertain to  the  purpose  of  the  present  work, 

watched  every  occasion  to  supply  it  with  that 
little. 

Viewed  with  the  plain  glass,  being  that  through 
which  alone  an  enlightened  lover  of  mankind 
would  ever  bear  to  view  it,  the  objects  that  strike 
the  eye  will  be, — on  the  one  hand,  the  enormity 
and  multitude  of  the  abuses : on  the  other  band, 
tlie  negligence  or  ignorance  of  tlie  legislator,  ana 
tile  patience  of  the  people,  as  manifested  by  the 
length  of  time  during  which  each  abuse  must 
have  been  covering  and  tormenting  society  with 
its  baleful  effects,  before  it  could  obtain  its  tardy, 
and  almost  always  its  altogether  inefficient,  of 
incompletely  effective  remedy : age  after  age 
groaning  under  the  disease,  and  then  at  last 
comes,  such  as  it  is,  the  remedy.“  To  present 
the  body  of  information  here  hinted  at,  would 
be  to  republish  the  several  statutes  in  question, 
with  a commentary  upon  each.  To  point  out 
where  and  how  the  information  may  be  obtained, 
is  quite  as  much  as  will  be  deemed  suitable  to 
the  present  purpose. 

Secretly,  and  under  favour  of  the  artificial 
darkness,  it  has  been  from  first  to  last  the  occu- 
pation of  the  man  of  law,  to  infuse  on  every 
favourable  occasion  the  poison  of  chicane  into 
the  fountains  of  justice:  openly,  from  time  to 
time,  the  same  insidious  hand  has  been  extract- 
ing, or  making  demonstrations  of  extracting, 
this  or  that  minute  particle  of  the  poison,  in  great 
ceremony.  In  which  character  is  his  claim  to 
attention  strongest  and  most  reasonable  ? His 
real  character  of  poisoner-general,  or  his  assumed 
character  of  physician  ? 

2.  The  other  source  of  information  is,  the  re- 
ulations  of  judicial  procedure,  established  in 
ifferent  countries,  as  well  as  in  the  different 
courts  in  this  country,  by  the  authority  of  the 
judges.  In  that  which  has  by  this  authority  been 
done,  may  be  seen  (at  least  to  the  extent  of  it) 
the  sufficiency  of  power;  while  in  what  has  not 
been  done,  as  well  as  in  what  has  been  done, 
may  be  seen  the  deficiency  of  will:  — throughout 
the  course  of  so  many  generations  and  centuries, 
the  perpetual  and  unvaried  deficiency  or  rather 
utter  absence  of  will  (always  and  completely  ex- 
cepted the  venerable  persons,  whosoever  they  be, 
by  whom  the  offices  in  question  may  happen  to 
be  filled  at  the  time  of  the  publication  of  the  pre- 
sent pages)  to  render  the  operations  of  judicature 
subservient  to  the  ends  of  justice, — subservient 
to  any  other  ends  than  those  so  often  above  de. 
signated  under  the  name  of  the  ends  of  judica- 
ture. 


“ Examples : — 1.  Uncontrouled  faculty  of  ar- 
restation  for  debt.  2.  Ditto  of  outlawries. 


[Book  Vllt 

because  without  them  no  completely  satis- 
factory account  could  have  been  given  of  the 
origin  and  probable  cause  of  the  system  of 
exclusionary  rules, — the  remedies,  any  fur- 
ther than  as  concerns  the  abolition  of  the  co- 
ercive rules,  and  the  substitution  of  a body  of 
simple  instructions  in  their  stead,  are  not,  by 
any  appropriate  tie,  connected  with  the  sub- 
ject of  this  work.  An  indication  as  brief  and 
general  as  possible  is  therefore  the  utmost 
that  the  reader  will  probably  look  fOr,  or  be 
pleased  to  meet  with,  in  this  place. 

I.  Removal  of  the  external  cause  of  the 
disease,  the  root  of  the  corruption  : substitu- 
tion of  salaries  to  fees,  throughout  the  vvhole 
nest  of  judicial  offices. 

II.  Substitution  of  the  natural  system  to 
the  technical,  throughout  the  whole  field  of 
procedure. 

HI.  Transformation  (gradual,  hut  at  length 
complete)  of  the  substantive  branch  of  the 
law,  from  its  present  form  of  jurisprudential 
law,  or  jurisprudential  patched  with  statu- 
tory, into  pure  statutory. 

IV.  Arrangements  to  be  taken  for  annexing 
to  offices  already  in  existence,  or  to  a new 
office  or  set  of  offices  to  be  instituted  for  the 
purpose,  an  interest  in  the  preservation  and 
amelioration  of  the  fabric  of  the  laws^  a sys- 
teip  of  registration  calculated  for  the  express 
purpose  of  indicating  the  defects  of  the  law  (if 
any,)  in  proportion  as  experience  gives  them 
birth  : and  an  officer  or  set  of  officers,  whose 
function  it  shall  he,  to  watch  the  appearance 
of  all  such  effects,  to  take  note  of  them,  to 
present  them  from  time  to  time  to  the  no- 
tice of  the  legislator,  together  with  an  indi- 
cation of  the  arrangements  which  present 
themselves  as  best  calculated  to  answer  the 
purpose  of  a remedy. 

There  is  a time  for  all  things : there  may 
be  a time  even  for-  justice.  Fashions  change: 
who  knows,  but,  one  day,  even  justice  may 
be  in  fashion  ? Things  little  less  strange  have 
sometimes  happened. 

In  the  administration  of  what  is  called  jus- 
tice, the  ends  hitherto  pursued  have  been  (it 
has  been  seen)  not  the  ends  of  justice,  but 
ends  opposite  to  those  ends. 

We  have  seen  the  chains  in  which  the 
wisdom  and  virtue,  as  well  as  the  power  of 
the  nation,  have  for  so  many  ages  been  held 
in  thraldom : chains  forged  by  absurdity  in 
the  cavern  of  depredation.  Time  may  come 
when  men  shall  be  weary  of  these  chains. 

Let  us  suppose  (though  it  were  only  in  the 
way  of  reverie,)  let  us  suppose  as  in  a dream, 
to  some  perhaps  even  pleasurable,  and  riot 
the  less  so  for  being  fantastic ; — let  us  sup- 
pose a time — if  not  in  the  present,  in  some 
future  age,  the  year  2440,  for  example — in 
which,  in  a sort  of  mad  fit,  or  by  way  of  fro- 
lic, a resolution  were  taken,  in  one  or  other 
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or  both  of  the  two  proper  places,  to  frame  a 
system  of  procedure  directed  to  the  ends  of 
justice.  To  gratify  this  odd  fancy,  what 
would  be  the  one  thing  needful  ? It  is  com- 
prised in  one  word  — consistency.  Yes:  to 
frame  a system  of  procedure  as  perfect  and 
salubrious,  as  that  with  which  the  people  at 
present  are  afflicted  is  depraved  and  pesti- 
ferous, the  legislature  needs  only  to  tread  in 
its  own  steps. 

The  exemplifications  of  the  principal  ar- 
rangements taken  at  different  times  by  the 
English  legislature  for  clipping  the  wings  of 
the  fee-collecting  system,  and  substituting 
the  pursuit  of  the  ends  of  justice  to  that  of 
the  ends  of  judicature,  may  be  comprised  un- 
der the  following  heads,  viz. — 

1.  Institution  of  courts  in  which  the  natu- 
ral system  of  procedure  has  been  preserved 
or  restored. 

2.  Partial  abolition  of  special  pleading. 

3.  Abolition  of  fees,  injudicial  as  well  as 
other  departments. 

I.  Courts  of  natural  procedure  preserved 
or  instituted. 

Let  us  begin  with  bringing  under  review 
the  whole  list  of  these  courts  together  : they 
appear  to  be  as  follows : — 

1.  Courts  martial : including  the  naval  as 
well  as  the  land  branch  of  the  military  ser- 
vice : the  mode  of  procedure  not  presenting, 
in  the  point  of  view  in  question,  any  material 
difference.  General  and  regimental  is  a dis- 
tinction, which,  in  the  land  branch,  draws 
with  it  a difference  respecting  the  consti- 
tution of  the  court,  and  the  sort  of  causes 
cognizable,  but  none  respecting  the  course  of 
procedure. 

2.  Courts  of  inquiry.  These,  in  the  mili- 
tary service,  serve  for  a sort  of  preliminary 
examination  : an  inquiry,  having  for  its  object 
the  question  whether  the  person  who  is  the 
subject  of  it  shall  be  placed  in  a situation 
so  full  of  vexation  in  various  shapes  as  that 
of  a defendant  in  a criminal  cause.  Mode  of 
procedure,  to  the  present  purpose,  much  the 
same. 

In  the  above  instances,  but  more  particu- 
larly the  first,  the  natural  modes  of  procedure 
may  be  considered  to  be  preserved  rather  than 
restored.  Why?  Because,  in  these  instances, 
a strict  regard  to  the  ends  of  justice  was  so 
indispensable,  that,  under  the  technical  sys- 
tem, the  country  could  at  no  time  have  been 
preserved  from  utter  ruin  for  six  weeks. 

3.  Courts  composed  of  justices  of  the  peace, 
acting  (whether  singly  or  in  companies)  out 
of  general  sessions : the  quarterly  court  of 
general  sessions  being  courts  of  technical  pro- 
cedure. 

4.  Courts  of  request,  more  commonly  called 
courts  of  conscience  : one  for  each  of  the  se- 
veral towns  or  districts  to  which,  on  their 
respective  application,  it  has  been  granted, 
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by  so  many  acts  of  parliament,  with  a juris- 
diction marked  out  by  each  respective  act.* 

5.  Courts  composed  of  arbitrators  chosen 
by  the  parties ; with  powers  derived  from  a 
special  article  of  statute  law. 

In  whatsoever  other  respects  the  course 
of  procedure  observed  in  these  several  courts 
differs,  in  one  of  them  compared  with  another 
(and  the  difference  is  not  great,)  it  agrees  in 
being  unshackled  by  those  rules  with  which 
it  is  fettered  in  the  technical  courts. 

W'e  have  seen  those  devices  and  engines  of 
fraud  and  injustice,  which,  having  been  in- 
vented and  carried  into  effect  by  the  techni- 
cal system,  constitute  so  many  characteristics 
of  that  system.  To  none  of  these  natural 
courts  does  the  application  of  them  extend. 

In  none  of  these  courts  of  natural  proce- 
dure is  there  anything  to  prevent  them  from 
directing  their  operations  to  the  ends  of  jus- 
tice. In  no  instance  do  they  stand  exposed 
to  the  influence  of  that  sinister  interest,  by 
which,  under  the  technical  system,  judges 
have  been,  in  so  deplorable  a degree,  diverted 
from  the  ends  of  justice  to  the  factitious  ends 
of  judicature.  In  none  of  them  is  there  any 
want  of  those  powers  which  are  necessary  to 
enable  the  judge  to  pursue,  with  effect,  the 
ends  of  justice  ; or  if  there  be,  and  if  the 
deficiency  were  supplied,  as  it  might  be  and 
ought  to  be,  the  effect  of  the  supply  would 
only  be  to  bestow  upon  them  what  is  neces- 
sary to  render  them  perfect  in  the  character 
of  courts  of  natural  procedure  ; it  would  not 
bring  them  any  nearer  to  the  nature  of  the 
courts  of  technical  procedure. 

What  distinction  there  is,  is  confined  to 
evidence.  In  the  courts  of  conscience  and 
arbitration  courts  alone,  is  the  practice  in  re- 
gard to  evidence  free  from  those  exclusions, 
of  which,  under  the  technical  system,  it  is 
composed  ; those  exclusions,  the  irrationality 
of  which  has  been  announced,  and  will  be 
brought  to  view  in  detail  as  we  advance. -f 


• To  this  list  may  be  added  the  small-debt 
courts  in  Scotland,  which  correspond,  in  a great 
measure,  with  the  courts  of  conscience  in  Eng- 
land, but  have  this  generic  difference,  that  they 
form  a uniform  system  over  the  whole  country. 
They  are  held  by  justices  of  peace  for  sums 
not  exceeding  £5,  and  by  sheriffs  for  sums  npt 
exceeding  ; 6 : 8.  See  6 Geo.  IV.  c.  48,  arid 
7 Will.  IV.  and  1 Viet.  c.  41. — Ed. 

-|-  In  arbitration  courts  (courts  in  which  the 
judges  are  chosen  by  the  parties,)  there  is  no 
power  either  to  compel  the  attendance  of  unwill- 
ing witnesses,®  or  so  much  as  to  employ  fear  of 
punishment,  in  the  usual  or  in  any  other  shape, 
for  ensuring  the  veracity  of  willing  ones:  and, 

* This  was  so  under  the  9 & 10  Will.  III.  c. 
15 ; but  now,  by  the  3 & 4 Will.  IV.  c.  42,  § 40, 
the  attendance  of  unwilling  witnesses  may  be 
made  compulsory.  By  this  act  the  arbitrator  is 
emptowerea  to  administer  an  oath  to  the  wit- 
nesses.— Ed. 
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On  every  occasion,  they  afford  the  time 
rffj'.iisite  for  making,  on  both  sides,  the  ne- 
cessary ground  for  right  decision  ; and  in  par- 
ticular, on  both  sides,  for  receiving  whatever 
stock  of  material  evidence  the  cause  happens 
to  supply.  On  no  occasion  do  they  consume 
more  than  that  requisite  length  of  time.  Mucn 
less  do  they,  on  any  occasion,  so  work  up  and 
improve  delay,  as  to  render  it  a cause  of  ne- 
cessary misdecision  and  injustice,  by  the  de- 
perition  of  the  matter  of  satisfaction,  or  of  a 
source  of  evidence. 

On  no  occasion  do  they  add  to  the  una- 
voiflable  load  of  expense  any  mass  of  facti- 
tious expense,  with  or  without  design,  either 
for  the  profit  of  the  man  of  law,  or  the  ease 
of  the  man  of  finance. 

On  no  occasion  do  they  add  to  that  mass 
of  vexation  which,  in  the  course  of  a suit  at 
1-jw,  in  one  shape  or  other,  is  liable  unavoid- 
ably to  attach  itself  upon  persons  of  different 
descriptions,  any  ulterior  and  factitious  mass, 
the  fruit  of  the  negligence  or  the  sinister  po- 
licy of  the  legislator  or  the  judge. 

What,  in  a word,  are  the  characteristics  of 
the  technical  system  of  procedure  ? Exactly 
so  many  modifications  of  abuse.  The  prac- 
tice of  the  courts  of  technical  procedure  is 
throughout  infected  with,  or  rather  composed 
of,  all  of  them  : from  all  of  them  the  practice 
of  the  courts  of  natural  procedure  is  free. 

The  above  observations  are  mere  specifica- 
tions of  detail,  to  point  the  attention  of  the 
reader  — to  afford  a security  for  the  correct- 
ness of  the  general  position  in  which  they  are 
included  — and  to  manifest  the  impotence  of 
maid  fide  adversaries.  By  way  of  recapitu- 
lation, let  us  repeat  once  more  the  general 
positions  in  which  they  are  comprised.  The 
practice  of  the  courts  of  technical  procedure, 

as  no  man  can  be  subject  to  them  without  his  own 
consent,  it  is  only  when  both  parties  are  willing 
to  submit  to  justice,  that  their  jurisdiction  can 
come  into  existence.  A court  that  cannot  act 
except  when  both  parties  are  content  to  do  what 
is  right,  bears  but  too  near  a resemblance  to  a 
pliysician  (if  such  a one  there  were)  who  would 
not  prescribe  except  when  the  patient  was  in 
good  health. 

In  the  institution  of  these  courts,  the  legisla- 
ture  conceived  itself  no  doubt  to  be  providing 
so  many  places  of  refuge,  into  which  honest  liti- 
gants might  make  their  escape  from  the  harpies 
of  chicane.  The  man  of  law  knows  better  things. 
Under  his  management,  it  has  perhaps  operated 
rather  in  increase  than  in  diminution  of  the  mass 
of  made  business.  From  those  unlearned  judges, 
who  want  nothing  but  power  tO  receive  the  evi- 
dence in  its  best  shape,  an  appeal  is  open  on 
both  sides  to  those  profoundly  learned  judges, 
with  whom  it  is  an  inviolable  rule  never  to  re- 
ceive  evidence  for  their  own  use  in  any  shape 
but  that  which  (in  the  opinion  of  everybody) 
wants  nothing  but  the  absence  of  the  sort  of 
security  that  has  been  made  to  depend  upon  the 
ceremony  af  an  oath,  to  be  the  very  worst  ima- 
g:i!ablu 


being  directed,  under  the  impulse  of  sinister 
interest,  to  ends  opposite  to  the  ends  of  jus- 
tice, is,  throughout  its  whole  texture,  a com- 
pound of  abuse:  the  practice  of  the  courts 
of  natural  procedure,  having  nothing  to  turn 
it  aside  from  the  ends  of  justice,  and  being 
uniformly  directed  to  those  ends,  is  pure  from 
all  such  abuse. 

The  countenance  shown  to  the  two  sys- 
tems, is  the  natural  and  necessary  result  of 
their  respective  aspects  with  relation  to  the 
interest  of  the  man  of  law.  Of  the  inex- 
haustible mass  of  eulogy  with  which  the  prac- 
tice of  the  courts  of  technical  procedure  is  so 
universally  and  indefatigably  bedaubed,  men- 
tion has  been  made  already.  When  you  can 
find  nothing  evil  to  say  of  your  adversary, 
say  nothing  of  him  : this  policy  is  no  secret 
to  the  dullest  mind.  Of  the  courts  of  natural 
procedure  and  their  practice,  what  do  we  hear 
said  by  the  lawyers,  or  by  anybody  ? Exactly 
nothing  : everywhere  a dead  and  universal 
silence.  What  can  be  more  instructive,  what 
more  pregnant  with  confession,  than  this  si- 
lence ? By  lawyers,  nothing  ; for  reasons  U 
obvious  to  need  or  to  bear  repeating ; by  nor.  ■ 
lawyers,  almost  as  little  ; because  so  success- 
ful have  been  the  labours  of  the  man  of  law, 
that  non-lawyers  feel  the  risk,  or  rather  the 
impossibility,  of  ever  opening  their  Upson  the 
subject,  but  in  the  way  of  a chorus  echoing 
the  eulogies. of  their  learned  leaders. 

Should  there  be  here  and  there  an  indivi- 
dual who,  moved  by  the  principles  of  genuine 
philanthropy  a>id  honest  love  of  j ustice,  should 
be  desirous  of  satisfying  himself  by  a con- 
vincing test  in  what  degree  the  popular  creed 
upon  this  subject  is  the  result  of  prejudice 
nursed  by  sinister  interest,  and  in  what  de- 
gree (if  any)  the  expression  of  truth, — a short 
experiment  will  be  found  not  unconducive  to 
his  purpose.  Taking  any  of  those  institu- 
tions, the  establishment  of  which  has  been 
among  the  devices  of  the  technical  system, 
as  above  exemplified,  — let  him  apply  it,  in 
idea,  to  the  practice  of  any  of  the  courts  of 
natural  procedure,  and  ask  himself  in  what 
respect  any  of  the  ends  of  justice  will  be 
served  by  it.  The  result  may  already  be  an- 
ticipated. Attached  to  the  courts  which  gave 
it  birth,  the  abuse  is  protected  from  censure 
(because  protected  from  scrutiny)  by  the 
prejudices,  the  solemn  plausibilities,  the  ever- 
thickening  cloud  of  incense,  the  flowing  vest- 
ments, the  ermine  borders,  the  masses  of  false 
hair — just  emblems  of  the  falsehood  poured 
out,  as  from  a perennial  spring,  from  the  re- 
ceptacles which  it  envelopes.  Transplant  it 
from  that  its  native  soil — transfer  it,  in  idea, 
to  any  of  the  courts  of  natural  procedure 
(courts  of  which  the  practice  has  nothing  to 
recommend  it  to  the  man  of  law,  nor  anything 
to  the  non-lawyer  but  its  subserviency  to  the 
ends  of  justice,)  — it  has  no  such  defence  to 
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protect  it  from  the  eye  of  scrutiny : all  il- 
lusions vanish  ; the  abuse  presents  itself  to 
every  eye  in  its  native  colours. 

Dues  it  happen  to  you,  for  example,  to  be 
a member  of  the  unlearned  class  of  judges, 
serving  your  country  in  the  character  of  a 
justice  of  the  peace?  Take  up  in  idea  (but, 
remember,  in  idea  only,)  take  up,  in  the  cha- 
racter of  instruments  of  justice,  those  devices, 
which,  under  the  character  of  instruments  of 
fraud  and  extortion,  have  been  above  enu- 
merated as  so  many  tools  manufactured  and 
habitually  worked  with  by  the  superior  and 
exclusively  learned  hands  of  lawyers.  Hear- 
ing refused  to  parties.  Tribunals  put  out  of 
reach.  Sittings  separated  by  fixed  and  long- 
protracted  intervals.  Mechanical  judicature. 
Pleadings  in  writing,  at  successive  and  distant 
intervals,  spun  out  under  a licence  for  selling 
lies.  Nullification,  destruction  of  just  claims 
on  grounds  void  of  all  relation  to  the  merits : 
jargon  without  end  : fiction  without  shame. 
Deck  your  proceedings  with  these  flowers, — 
all  or  any  of  them, — and  observe  the  conse- 
quence. 

In  the  practice  of  courts  military  of  all 
sorts,  land  and  naval,  general  and  regimental, 
courts  martial  and  courts  of  inquiry,  the  na- 
tural course  of  procedure  has  ever  been  pre- 
served : and  (as  already  observed)  for  a very 
simple  reason.  At  no  time,  in  that  line  of 
judicature,  could  human  society  and  the  prac- 
tice of  the  technical  courts  have  maintained 
a contemporary  existence : pugnant,  nec  in  und 
sede  morantur. 

So  many  times  as,  by  act  of  parliament, 
jurisdiction  has  been  given  to  justices  of  the 
peace  out  of  general  sessions,  or  the  possibility 
of  obtaining  justice  against  unwilling  debtors 
to  an  amount  not  exceeding  forty  shillings  has 
been  communicated  to  creditors  by  the  esta- 
blishment of  a court  of  requests, — so  many 
times  have  king,  lords,  and  commons,  joined 
in  solemn  proclamation  tothefollowingeffect: 
The  course  of  dealing  pursued  by  learned 
judges  is  incapable  of  being  employed  with 
eflfect  in  the  execution  of  our  laws,  — inca- 
pable of  serving  for  the  accomplishment  of 
our  predictions,  for  the  fulfilment  of  our  en- 
gagements,— incompatible,  in  a word,  with 
the  pursuit  of  the  ends  of  justice. 

In  regard  to  natural  procedure,  and  the 
courts  in  which  it  is  in  use,  a supposition  ta- 
citly if  not  expressly  assumed  by  lawyers  is, 
that  it  is  a sort  of  inferior,  makeshift  mode 
of  administering  justice  (or  something  in  lieu 
of  justice,)  employed  through  necessity,  for 
the  relief  of  those  who  cannot  atford  to  go  to 
the  expense  of  justice  according  to  the  regu- 
lar and  proper  (meaning  the  technical)  mode  : 
that  the  justice  thus  administered  is  a sort  of 
inferior  commodity,  provided  for  the  relief  and 
accommodation  of  those  who  cannot  come  up 
to  the  price  of  the  best  sort;  as  neck-beef  and 
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sticking-pieces  are  provided  by  the  butcher 
for  those  who  cannot  come  up  to  the  price  of 
ribs  and  sirloins : that  between  good  justice 
(i.  e.  justice  as  secure  as  possible  from  danger 
of  misdecision,)  between  good  justice  on  the 
one  hand,  and  dilatory,  expensive,  and  vexa- 
tious justice  on  the  other,  there  exists  a sort 
of  natural  and  indissoluble  connexion ; be- 
tween the  best  justice  (i.  e.  justice  secured 
in  the  highest  degree  against  misdecision,) 
and  prompt,  cheap,  and  unvexatious  justice, 
as  natural  and  invincible  an  incompatibility 
and  repugnance  : that  the  more  dilatory,  the 
more  expensive  and  more  vexatious,  your  jus- 
tice is,  the  more  secure  against  misdecision 
it  will  be  ; that  the  less  dilatory,  the  less  ex- 
pensive the  less  vexatious  your  justice  is, 
the  worse  it  is  in  that  other  respect;  that, 
therefore,  a sort  of  option  is  in  every  case  to 
be  made ; and  that  people  have  to  choose 
whether  they  will  have  their  justice  good 
and  secure  against  misdecision,  hut  dilatory 
expensive,  and  vexatious,  — or  to  a certain 
degree  prompt,  cheap,  and  unvexatious,  but 
in  an  equal  degree  exposed  to  the  danger  of 
misdecision,  and  in  that  respect  liable  to 
be  bad. 

As  often  as  a court  of  natural  procedure 
has  been  instituted  (continues  this  hypothe- 
sis,) this  option  has  Deen  made. 

In  the  case  of  the  court  of  conscience,  a 
cheap  sort  of  justice  has  been  provided,  for 
poor  and  low  people  who  cannot  afford  to 
have  it  good. 

In  the  case  of  the  extra-sessional  justice- 
of-peace  court,  a sort  of  inferior  justice  is 
administered,  — partly  and  in  some  cases  for 
promptitude  (because  delays  would  be  pre- 
judicial to  the  interests  of  government,  as 
trustee  for  the  public  at  large :)  partly  and  in 
other  cases  for  cheapness ; as  in  the  case  of 
the  courts  of  conscience,  for  the  accommoda- 
tion of  the  poor  and  low  people  who  cannot 
afford  to  go  to  the  expense  of  the  best  sort. 

Such  is  the  hypothesis  of  interest  and 
interest-begotten  prejudice.  AVhat  says  the 
simple  truth?  Answer:  Pretty  exactly  the 
reverse. 

In  complicated  causes,  different  accidents 
are  liable  to  arise,  creating  an  indispensable 
demand  for  an  extra  portion  of  appropriate 
labour,  of  delay  (t.  e.  of  time,  occupied  or  not 
occupied  in  such  labour,)  and  thence  of  a 
proportionate  extra  quantity  of  vexation  and 
expense. 

These  cases  allowed  for,  and  laid  out  of 
the  account  (and  they  are  extraordinary  cases 
— they  compose  the  small  minority  of  cases,) 
the  repugnance  and  connexion  are  nearly  the 
opposite  to  what,  by  the  hypothesis,  they  are 
supposed  to  be  ; and,  in  a w'ord,  the  degree  of 
security  against  misdecision  is  in  the  inverse, 
more  nearly  than  in  the  direct  ratio  of  the 
quantity  of  delay,  vexation,  and  expense. 
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In  tlie  regular  technical  courts,  the  quantity 
of  delay,  expense,  and  vexation,  is  greater — 
in  a prodigious  degree  greater,  than  in  the 
natural  courts.  Ttiis  is  a fact  too  notorious 
to  be  disputed,  to  be  contested  by  any  man, 
even  by  a lawyer. 

Hut  examine  the  system  on  the  other  ground 

on  tliat  of  security  against  misdecision, — 

you  will  find  this  security  not  increased,  but 
rliininished — diininisheti  in  a high  degiee,  and 
ill  a variety  of  ways  : — 

1.  Hy  the  exclusion  put  upon  evidence  — 
evidence  in  a variety  of  shapes,  in  all  which 
(as  will  he  seen  *)  it  ought  to  be  admitted, — 
ard  in  consequence  of  such  exlusions,  not 
merely  danger  but  certainty  of  misdecision,  or 
(what  is  equivalent)  failure  of  justice:  ex- 
clusion put  upon  the  evidence  of  parties,  and 
Ollier  iiidisjiensable  or  unexceptionable  evi- 
dence. 

2.  Hy  substitution  of  inferior  and  less  trust- 
worthy, to  superior  and  more  trustworthy 
evidence:  inferior  evidence  admitted,  while 
siqierior  evidence,  even  from  the  same  source, 
is  excluded. 

3.  By  deperition  of  evidence : the  conse- 
quence, partly  and  sometimes  of  the  delay, 
[lartly  and  at  other  times  of  the  expense  and 
vexation  : the  party  not  able,  or  not  willing, 
to  defray  the  expense  of  procuring  the  evi- 
dence ; including  the  factitious  part  manufac- 
tured by  the  system  of  technical  procedure. 

4.  By  deperition  or  latency  of  the  matter 
of  wealth  in  the  character  of  the  matter  of 
satisfaction,  the  consequence  of  the  delay: 
the  property  of  the  defendant  (or  if  in  this 
respect  incidentally  become  debtor,  the  plain- 
tiff) dissipated,  or  conveyed  out  of  the  reach 
of  justice. 

5.  By  nullifications  ; and  (in  consequence 
of  the  delay  resulting  from  them)  deperition 
of  evidence,  or  of  the  matter  of  satisfaction. 

0.  By  mechanical  judicature,  as  already 
cxplained.f 

7.  By  non-production  of  evidence,  or  aban- 
donment of  just  claim  or  just  defence  in  other 
ways,  through  despair  or  incapacity  of  bear- 
ing- the  expense. 

Man,  be  he  where  he  will,  will  have  his 
weaknesses.  A court  of  natural  procedure, 
any  more  than  a court  of  technical  procedure, 
will  not  be  exempt  from  that  common  lot,  by 
which  every  seat  of  power  is  doomed  to  be- 
come occasionally  a fountain  of  injustice. 

Hut,  between  a court  of  natural  procedure 
and  a court  of  technical  procedure,  there  is 
this  simple  difference.  In  the  court  of  na- 
tural procedure,  injustice  is  matter  of  acci- 
dent : in  a,  Court  of  technical  procedure, 
injustice  (as  we  have  seen)  in  every  shape  is 
matter  of  necessity.  In  one  of  its  shapes, 


* See  Book  IX.  Exclusion. 
•f"  Supra,  Chap.  XII. 


expense  (viz.  such  part  of  the  expense  to  the 
suitor  a-s  becomes  matter  of  profit  to  the  part- 
nership,) it  was  the  end,  the  very  direct  and 
ultimate  end,  of  the  institution  : in  all  its 
other  shapes,  delay,  vexation,  and  misdecision, 
it  has  been,  though  not  the  ultimate,  an  in- 
termediate end,  as  being  a necessary  means. 

In  a court  of  natural  procedure,  it  is  but 
too  possible  that  occasional  injustice  should 
be  done.  In  a court  of  technical  procedure, 
it  is  not  possible  to  avoid  doing  continual 
injustice:  in  the  shape  of  needless  expense, 
vexation,  and  delay,  constantly,  and  without 
any  exception ; in  the  shape  of  misdecision, 
frequently.  Checks  being  in  both  the  same, 
in  a court  of  natural  procedure  the  practice 
of  the  worst  judge  that  ever  lived  would  be 
a blessing,  in  comparison  with  that  of  the  best 
judge  that  ever  lived,  in  a court  of  technical 
procedure. 

In  a word,  how  should  it  be  otherwise,  if 
that  be  true  which  every  page  of  this  inquiry 
has  been  presenting  to  view, — viz.  that  na- 
tural procedure  has  invariably  had  for  its 
objects  the  ends  of  justice  ; technical,  as  in- 
variably, ends  always  different  from,  mostly 
opposite  to,  the  ends  of  justice? 

1 have  spoken  of  checks.  One  of  the  pre- 
tences, if  not  the  only  pretence,  employed  by 
the  technicalists  in  defence  of  their  system, 
and  the  forms  of  which  it  is  composed  (mean- 
ing those  whioh,  under  the  name  of  devices, 
have  here  been  stripped  of  their  sheep’s  clo- 
thing, and  exposed  to  view,)  is,  that  these 
forms  are  so  many  checks  to  arbitrary  power 
in  the  hands  of  the  judge. 

But  what,  I trust,  is  by  this  time  pretty 
apparent,  is,  that  of  these  forms  there  is  not 
one  which,  either  in  intention  or  in  effect, 
has  ever  operated  or  can  ever  operate  in  that 
character : and  that  amongst  them  there  are 
few  but  what,  so  far  from  being  checks,  were 
in  design,  and  are  in  effect  (far  from  being 
checks  to  arbitrary  power,)  subservient  to  it 
in  the  character  of  instruments. 

Checks:  — of  everything,  or  almost  every- 
thing, capable  of  operating  in  that  character, 
or  needful  for  that  purpose,  the  indication 
may  be  comprised  in  three  words  — publicity, 
appeal,  jury.  Not  one  of  these,  surely,  which 
is  in  the  slightest  degree  incompatible  with 
the  natural  system  of  procedure. 

As  far  as  concerns  the  organization  of  the 
existing  courts  of  natural  procedure,  they  are 
susceptible  of  great  improvements  : but  in 
respect  of  the  mode  of  procedure,  two  single 
features  (viz.  appearance  of  the  parties  be- 
fore the  judge,  and  viva  voce  examination  of 
the  parties,  but  especially  the  former)  are 
enough  to  render  them  as  much  superior  to 
the  best  of  the  regular  courts,  as  the  military 
tactics  of  European  are  to  those  of  Asiatic 
powers.  They  afford  no  work  for  lawyers : 
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the  wonder  is  not  great  that  they  should  not 
be  to  the  taste  of  lawyers.* 

II.  Abolition  of  special  pleading. 

In  every  instance  in  which,  by  a clause  in 
an  act  of  parliament,  a licence  has  been  given 
to  the  deiendant’to  plead  the  general  issue, 
and  give  the  special  matter  in  evidence, — the 
deLy  and  e.xpense  attached  to  special  plead-  ‘ 
ing  has,  by  the  literal  import  of  the  words, 
been  dispensed  with  But  so  notorious  in 
every  such  instance  has  the  mischief  been  that 
would  ensue  to  the  defendant,  who,  having 
justice  on  his  side,  should  forbear  to  avail 
himself  of  this  indulgence,  that  no  attorney 
who  has  any  regard  to  his  own  character 
(probably  no  attorney  at  all,)  ever  did  ven- 
ture to  forbear  giving  his  client  the  advan- 
tage of  it.  In  practice,  then,  the  dispensation 
has  exactly  had  (what  it  was  intended  to 
have)  the  effect  of  a prohibition  : the  licence 
by  which  men  were  allowed  not  to  have  re- 

• It  is  proper  to  observe  here,  that  the  praise 
bestowed  by  Mr.  Benthain  upon  the  existing 
courts  of  natural  procedure,  is  confined,  in  the 
strictest  sense,  to  the  procedure  of  these  courts, 
and  by  no  means  extends  to  the  constitution  of 
the  courts  themselves.  In  many  of  these  courts, 
it  is  well  known  that  justice  is  very  badly  ad- 
ministered. What,  however,  we  may  be  very 
certain  of,  is,  that  the  cause  of  this  bad  adminis- 
tration of  justice  is  not  the  absence  of  the  tech- 
nical rules;  and  that  if,  over  and  above  all  other 
sources  of  badness,  the  practice  of  these  courts 
were  afflicted,  in  addition,  with  the  rules  of  tech- 
nical procedure,  they  would  be  not  only  no  better, 
but  beyond  comparison  worse,  than  they  are. 

The  real  and  only  cause  of  the  badness  of  the 
courts  of  natural  procedure  (in  so  far  as  they  are 
had,)  is  that  which  is  the  cause  of  the  mal- 
administration of  so  many  other  departments  of 
the  great  field  of  government — defect  of  respon- 
sibility on  the  part  of  those. persons,  to  whom  the 
administration  of  them  is  entrusted. 

Causes  of  such  defect  of  responsibility:  — 

1.  Defect  of  publicity.  In  the  case  of  a jus- 
tice of  peace,  administering  judicature,  alone,  or 
in  conjunction  with  a brother  justice,  at  his  own 
house,  or  on  his  bowling-green,  or  wherever  he 
happens  to  be,  publicity  does  not  exist  in  any 
degree.  In  the  case  of  courts  of  conscience,  there 
is  (I  believe)  nominal,  but  there  can  scarcely  be 
said  to  be  effectual,  publicity ; since  the  apparent 
unimportance  of  the  cause  prevents  the  proceed- 
ings in  it  from  being  reported  in  the  newspapers, 
and  would  prevent  it,  even  if  reported,  from  at- 
tracting in  general  any  portion,  sufficient  to  ope- 
rate as  a security,  of  public  attention. 

2.  Number  of  judges.  In  many  of  the  courts 
of  conscience,  the  tribunal  is  composed  of  a con- 
siderable number  of  officers;  though  any  greater 
number  than  one,  or  at  most  two  (one  to  officiate 
when  the  other  is  sick,  or,  from  any  other  cause, 
unavoidably  absent,)  can  serve  no  purpose  but 
that  of  dividing,  and  in  that  manner  virtually 
destroying  responsibility. 

3.  Defect  of  appeal.  In  a great  variety  of 
cases,  no  appeal  lies  from  the  decision  of  indi- 
vidual justices  of  peace,  except  to  the  quarter- 
sessions,  that  is  to  say,  from  the  justices  indivi- 
dually to  the  justices  collectively.  How  fruitless 


course  to  special  pleading,  has  had  the  effect 
of  a prohibition,  inhibiting,  pro  tanto,  a prac- 
tice so  repugnant  to  every  end  of  justice. 

Almost  every  act  (to  use  the  words  of 
Ruffhead,)  “ so  far  as  it  relates  to  officers 
of  justice,  of  customs  and  duties,  &c.,  and 
those  acting  under  them,  and  highway,  turn- 
pike, and  paving  acts,”  give  this  authority, 
impose  this  viitual  prohibition.  Vide  (con- 
tinues he)  the  Statutes  themselves.f 

These  instances  amount  already  to  several 
hundreds,  perhaps  to  thousands. 

In  the  greater  part  of  them,  the  person  to 
whom  the  indulgence  is  thus  given  is  a sort 
of  person  to  whom  some  special  power  has 
been  given  for  some  public  purpose  : but, 
though  by  far  the  greater  number  of  cases  are 
manifestly  comprisable  under  this  designa- 
tion, others  there  may  be  that  are  not  com- 
prised in  it. 

Be  this  as  it  may  : so  many  hundred  times 

an  appeal  of  this  sort  must  in  general  be  (not  to 
speak  of  its  expense)  is  evident  enough.  What 
httle  value  it  has,  is  mainly  owing  to  the  greater 
effectual  publicity  attendant  on  the  proceedings 
of  a court  of  general  sessions,  which  are  gene- 
rally reported  in  the  local  paper.s,  and  always 
excite  more  or  less  of  interest  in  the  neighbour, 
hood. 

4.  The  judges  exempt  from  punishment  or 
even  loss  of  office,  in  the  event  of  misconduct. 

If  the  party  injured  by  the  decision  of  a jus- 
tice of  peace  is  able  and  willing  to  go  to  the  ex- 
pense of  a motion  for  a criminal  information  in 
the  King’s  Bench,  or  an  indictment  at  Nisi  Prius, 
or  an  action  against  the  justice  for  damages;  and 
if,  having  done  so,  he  can  prove,  to  the  satisfac- 
tion of  the  judges,  the  existence  of  what  is  called 
malice’'  on  the  part  of  the  magistrate,  by  whose 
unjust  decision  he  has  been  injured:  all  these 
things  being  supposed,  he  may  then  have  some 
chance  of  seeing  some  punishment  inflicted  upon 
his  oppressor;  though  even  then  probably  a very 
inadeouate  one;  the  prevailing  doctrine  being, 
that  tlie  proceedings  of  an  unpaid  magistrate 
ought  to  be  construed  liberally  and  indulgently, 
as  otherwise  no  gentleman  will  consent  to  take 
upon  himself  the  office. 

But,  without  the  above  preliminaries,  who 
ever  heard  of  an  English  justice  of  peace  who 
was  .so  much  as  suspended  from  the  commission, 
on  the  ground  of  any  misconduct,  however  gross  ? 
And  a country  justice  must  either  have  very  bad 
luck,  or  play  his  cards  extremely  ill,  if,  out  of 
every  thou.sand  cases  of  misdecision,  there  be  so 
much  as  one  or  two  in  which  all  these  conditions 
meet. — Editor. 

•f-  Ruff'head’s  Index  to  the  Statutes;  tit.  Ge- 
neral Issue. 


» In  an  action  against  a justice,  according  to 
Mr.  Starkie,  the  plaintiff  cannot  recover  more 
than  twopence  damages,  nor  any  costs,  unless 
it  be  alleged  in  the  decl.aration  that  the  acts 
with  which  the  justice  is  charged  were  done  ma- 
liciously, and  without  any  rea.sonable  or  proba- 
ble cause. — [Such  are  the  terms  of  the  act  “ to 
render  justices  of  the  peace  more  safe  in  the  ex- 
ecution of  their  duty,”  viz.  43  Geo.  III.  c.  141. 
—Ed.] 
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as  the  legislature  has  given  this  authority, 
so  many  hundred  times  has  it  recognised  the 
practice  of  special  pleading  to  be  a nuisance : 
so  many  times  as  professional  lawyers  of  the 
diiferent  classes  (attorneys  in  the  conduct  of 
the  defence,  counsel  in  advising  concerning 
the  plan  of  the  defence)  have  concurred  in 
giving  to  their  clients  the  benefit  of  this 
authority,  so  many  times  have  they,  by  such 
conduct  and  deportment,  subjoined  their  at- 
testation to  the  same  unquestionable  and  im- 
portant truth.* 

In  each  particular  case,  the  recognition  (it 
may  be  said)  goes  no  further  than  that  parti- 
cular case.  True;  because  in  no  one  of  these 
cases  could  it  with  anything  like  propriety 
have  gone  any  further  ; because  in  no  one  of 
these  cases  did  the  statute,  of  which  the 
clause  in  question  made  a part,  belong  to  that 
too  scanty  class  of  statutes  which  have  had 
for  their  declared  object  the  amendment  of 
the  law  (meaning  that  part  of  the  law  which 
concerns  the  course  of  procedure.) 

But,  in  each  such  instance,  wherefore  was 
it  that  in  that  instance  the  practice  of  special 
pleading  was  thus  aboli.shed  ? For  this  rea- 
son, and  no  other, — viz.  that  in  that  instance 
the  practice  was  seen  to  be  repugnant  to  the 
ends  of  justice.  Repugnant!  but  why  in 
these  particular  instances?  Answer:  Ex- 
actly for  the  same  reasons  which  render  it 
equally  so  in  every  other  instance  that  can 
be  assigned. 

If  there  be  any  difference, — if  there  be  in- 
deed a case  such  that,  though  repugnant  in  so 
many  hundred  other  cases,  it  would  in  that 
case  be  subservient, — it  rests  with  that  man, 
if  any  such  man  there  be,  who,  being  willing, 
conceives  himself  able,  to  point  out  that  case, 
and  to  bring  to  view  the  difference. 

In  such  case,  let  him  mark  well  the  task 
he  will  have  to  perform  ; viz.  to  show  that  the 
points  of  fact  in  dispute  in  the  cause  will  with 
more  advantage  upon  the  whole  (regard  being 

• Is  there  so  much  as  a single  case  in  which 
the  necessity  of  special  pleading  will  be  seriously 
asserted,  or  any  specific  use  whatever  found  for 
it?  If  there  were  any  sort  of  ca.se  in  which  a 
)>retence  to  that  effect  would  be  more  plausible 
than  in  another,  it  would  be  the  case  of  that  sort 
of  action  (ejectment)  by  means  of  which  the  title 
to  an  interest  in  lamleu  property  is  tried.  But, 
from  this  most  important  of  all  claims  of  pro- 
perty, the  nuisance  of  special  pleading  has  been 
cleared  away : cleared  away,  and  (what  upon  the 
first  mention  of  it  seems  unaccountable  enough) 
not  in  the  way  of  legislation,  but  in  the  way  or 
jurisprudence,  by  lawyers  themselves.  But  what- 
ever they  have  sacrificed  in  this  shape,  they  have 
made  themselves  ample  amends  for,  by  the  clouds 
of  fiction  and  jargon^  in  other  shapes,  by  which 
they  have  succeeded  in  rendering  this  important 
division  of  the  field  of  procedure  (naturally  as 
i.ntelligible  as  important)  more  completely  unin- 
telligible, and  pregnant  with  misconception,  un- 
certainty, and  made  business,  than  any  other. 


had  to  the  several  ends  of  justice,  all  of  them 
taken  together)  be  ascertained  and  settled  by 
the  chain  of  successive  instruments  of  which 
the  operation  called  special  pleading  is  com- 
posed (the  judge  knowing  as  little  of  the 
matter  as  he  cares,)  than  by  the  adjustment 
of  the  same  points  by  the  parties,  together 
with  such  professional  assistants  as  they  may 
respectively  think  fit  to  have,  at  one  and  the 
same  meeting,  together  with  such  subsequent 
ones  (if  any)  as  may  happen  to  be  necessary, 
in  the  presence  and  under  the  direction  of  the 
judge. 

This  is  the  point  here  in  question.  Sub- 
terfuges may  be  grounded  on  the  particular 
sort  of  case  in  contemplation  in  these  sta- 
tutes ; viz.  the  case  where,  by  the  allegation 
called  pleading  the  general  issue,  the  facts  on 
which  the  merits  of  the  cause  depend  may  be 
sufficiently  brought  to  view.  Such  are  the 
subterfuges  that,  but  for  this  notice,  would 
naturally  have  been  started : but,  this  notice 
being  given,  they  are  anticipated,  and  ren- 
dered unfit  for  use. 

The  converse  thing  is,  that  the  complete 
extirpation  of  this  nuisance  would  not  be 
improvement  but  restoration:  the  abuse  of 
language  here  in  question  having  started  up 
within  time  of  memory; — no  institutional 
book,  or  book  of  practice,  that  does  not  refer 
you  to  a time  at  which  the  pleadings  were 
performed  viva  voce,  occupying  in  many  in- 
stances fewer  minutes  than  at  present  they  do 
months.  In  those  days,  had  it  not  been  for 
the  presence  of  the  professional  manufacturers 
of  quibbles  (assistants,  not,  as  at  present, 
substitutes,)  and  perhaps  the  absence  of  ex- 
traneous witnesses,  and  the  minutes  taken  of 
what  passed, — the  proceedings  of  the  Common 
Pleas  or  King’s  Bench  would  scarce  have 
been  distinguishable  (in  simplicity  at  least) 
from  the  present  mode  of  proceeding  in  a 
court  of  conscience,  or  before  a justice  of  the 
peace,  f . 

-|-  A curious  spectacle  to  any  man,  and  an  in- 
teresting one  to  him  (if  such  a man  there  be) 
who  has  the  interests  of  justice  sincerely  at  heart, 
is  to  observe  the  diversity  of  the  contrivances 
which,  in  different  ages  and  countries,  lawyers 
have  had  recourse  to,  the  shifts  they  have  some- 
times been  put  to,  to  make  business.  In  the  time 
of  Henry  11.^®  and  even  so  late  as  that  of  Edward 
I.  or  II.,'’ science  consisted  almost  exclusively  in 
nursing,  for  the  benefitof  a,  maid  defendant, 
lying  excuses,  by  which  the  parties  were  pre- 
vented, as  long  as  possible,  from  coming  together 
in  the  presence  of  the  judge.  That  consummation 
at  length  effected,  no  traces  appear  more  of  any 
further  dispute  or  difficulty.  The  novelist  takes 
his  leaveof  hero  and  heroine,  when  he  has  brought 
them  together  in  the  presence  of  the  priest : the 
institutionalist  of  those  days  takes  his  leave  of 
plaintiff and  defendant,  when  he  has  once  brought 
them  together  in  the  presence  of  the  judge.  Age» 

a 


See  Glanville.  See  Hiiigham  magua. 
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III.  Abolition  of  fees.* 

In  the  early  -periods  of  political  society  in 
general,  and  of  the  British  constitution  in 
particular,  fees,  in  the  character  of  a retri- 
bution for  services  rendered  to  the  public  by- 
individuals,  were  an  indispensable  resource. 
Mischiefs,  inevitably  attached  to  that  mode 
of  retribution,  there  were  in  abundance  : but 
in  these  early  periods  none  of  the  conditions 
requisite  to  the  provision  of  a succedaneum 
were  as  yet  in  existence ; neither  the  ex|)e- 
rience  and  wisdom  necessary  to  indicate  the 
existence  of  the  demand  for  any  such  substi- 
tute, nor  the  degree  of  public  opulence  ne- 
cessary for  the  supply  of  it. 

For  a long  time  past,  this  necessary  degree 
of  opulence  has  happily  not  been  wanting; 
and,  by  the  aid  of  the  stock  of  experience  that 
has  so  long  been  accumulating,  the  intellec- 
tual lights  necessary  to  the  application  of  that 
experience,  as  to  the  point  in  question,  to  its 
proper  use,  appear  at  length  to  have  pretty 
generally  illuminated  the  public  mind. 

In  other  departments  of  government,  the 
sinister  influence  of  this  mode  of  retribution 
has  been  brought  to  light  by  competent  au- 
thority : in  theory  the  discovery  has  been 
made — in  practice  it  has  been  profited  by. 
Parliament  has  raised  its  amending  hand,  and 
in  these  departments  retribution  by  fees  has 
been  abolished;  retribution  by  salary  has  been 
substituted  in  its  stead. 

The  precedent  (or  rather,  in  this  case  as 
in  the  two  foregoing  ones,  the  mass  of  prece- 
dents) is,  upon  the  face  of  it,  conclusive:  at 


and  ages  before  this,  Roman  lawyers,  acting  in 
their  own  original  theatre,  had  given  themselves 
the  benefit  of  a sort  of  special  pleading ; in  their 
visit  to  this  island  they  brought  it  with  them  of 
course.  English  lawyers,  adding  to  the  Homan 
fhass  of  special  pleading  moulded  to  their  own 
purposes,  a mass  of  fiction  and  jargon  of  their 
own  growth,  have  worked  up  a mass  of  menda- 
city and  nonsense,  such  as  the  whole  army  of 
continental  lawyers  may  look  upon  with  envy  and 
d eclair. 

The  climate  of  Scotland  being  somehow  or 
other  less  favourable  than  that  of  England  to  the 
growth  of  jargon,  and  in  particular  of  that  non- 
pareil species  which  is  called  fiction;  Scotch  law- 
yers, notwithstanding  their  importations  from 
the  continent,  appear  Qudging  from  some  of  their 
books)  to  have  been  sadly  at  a loss  for  materials 
out  of  which  to  spin  out  the  thread  of  litigation ; 
they  have  made  a sort  of  Penelope’s  web  of  it, 
doing  the  work  over  and  over  again,  as  long  as  the 
patience  of  suitors  could  be  made  to  last.  See 
what  has  been  said  in  Chapter  IV.  on  the  subject 
of  shanti  representations. 

• This,  as  the  reader  will  observe,  was  written 
before  the  recent  act,  which,  in  the  instance  of 
the  twelve  judges,  commuted  fees  for  salaries. 
The  evil,  however,  still  subsists,  in  regard  to  a 
vast  variety  of  judicial  offices. — Editor.  [This 
commutation  was  not  finally  settled,  until  the 
passing  of  the  2 & 3 Will.  I V.  c.  116.  Vide  supra, 
p.  191) Ed.  of  this  Editwn.} 
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any  rate  to  such  a degree  conclusive,  that,  if 
there  be  any  person  who,  admitting  the  pro- 
priety of  the  substitution  in  these  instances, 
is  disposed  to  contest  it  in  the  one  now  be- 
fore us,  it  lies  upon  him  to  point  out  the  dif- 
ference. 

But  it  would  be  a conception  very  wide  of 
the  truth,  were  it  supposed  that  the  reason 
for  the  substitution  were  no  stronger  in  this 
case  than  in  those — that  the  malignity  of  the 
principle  of  corruption  were  no  greater  in  the 
bosom  of  a presiding  officer  of  justice,  than 
in  the  bosom  of  an  officer  employed  in  the 
receipt,  in  the  expenditure,  or  in  any  other 
branch  of  the  public  revenue. 

But  it  is  not  to  those  other  departments 
alone  that  the  benefit  of  the  principle  of  re- 
formation has  been  extended:  the  judicial 
department  itself  has  experienced  its  purifying 
influence. 

In  so  populous  a neighbourhood  as  that 
of  the  metropolis,  the  power  attached  to  the 
office  of  justice  of  the  peace  had  been  con- 
verted, it  was  thought,  into  an  instrument  of 
trade:  the  multitude  of  the  fees  receivable  in 
the  course  of  a day,  in  a sort  of  court  in  which 
vacations  are  unknown,  made  up  for  the  small- 
ness of  them  taken  singly.  In  the  country  at 
large,  so  moderate  is  the  rate,  so  elevated  for 
the  most  part  the  situation  of  the  person  in- 
vested with  that  office,  it  is  not  in  the  nature 
of  things  that  the  emoluments  derivable  from 
it  in  this  shape  should,  in  any  point  of  view, 
be  an  object  of  regard.  But  in  the  populous 
neighbourhood  of  the  metropolis,  it  had  for 
a long  time  been  to  such  a degree  an  object 
of  regard,  as  to  have  attracted  and  placed  in 
that  commanding  situation  persons  by  whom 
it  was  regarded  not  merely  as  an  object  of 
desire,  but  as  a necessary  source  of  livelihood, 
serving  in  this  respect  in  lieu  of  a profession 
or  trade.  Justices  of  the  peace,  of  whom  it 
was  supposed  that  they  had  been  drawn  into 
the  situation  by  such  vie  ws,  were  distinguished 
from  their  colleagues  in  office  by  the  appella- 
tion of  trading  justices. 

Such  was  the  policy  by  which  one  branch 
of  an  act  of  the  last  reign,  called  the  general 
police  act,!  was  produced.  Within  the  district 
there  in  question,  fees,  though  still  allowed, 
and  ordered  to  be  received,  were  no  longer 
allowed  to  be  carried  to  the  private  account 
of  the  magistrates  by  whose  authority  they 
were  received  : but,  lest  for  want  of  adequate 
retribution  there  should  be  a want  of  lit  per- 
sons disposed  to  take  upon  them  the  duties  of 
an  office  so  laborious,  and  in  which  it  was  ne- 

-|-  By  the  32  Geo.  III.  c.  83,  seven  public 
offices  were  established  in  the  metropolis : there 
are  now  nine  police  offices,  and  by  the  last  Police 
Act,  2 & 3 Viet.  c.  71,  that  number  inay  be 
increased.  The  police  magistratis  are  paid  by 
fixed  salaries : all'fees  being  accounted  for  by  a re- 
ceiver  appointed  by  the  Act  of  Parliament. — E<L 
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oes-ary  tliat  the  attendance  should  be  so  assi- 
duous, a certain  number  of  tribunals  of  this 
kitid  were  set  down  in  so  many  divisions  of 
this  district,  a certain  number  of  magistrates 
attached  to  each  tribunal,  and,  in  lieu  of  all 
emoliunent  in  the  shape  of  fees,  a certain 
fixed  salary  provided  for  each  magistrate. 

To  some  parts  of  the  plan,  objections  were 
made,  while  it  was  in  dependency  for  accep- 
tance : but  to  the  part  here  in  question,  no- 
thing like  an  objection  ever  was  or  ever  could 
be  made.  Nobody  in  this  inst.'.nce  made  a 
doubt  of  the  corruptive  tendency  of  the  retri- 
bution presented  in  the  shape  of  fees;  to  no 
one  was  it  ever  matter  of  doubt,  that,  in  some 
way  or  other,  for  the  sake  of  the  money  at- 
tached to  the  business,  magistrates  of  the 
description  in  question  contrived  somehow 
or  other  to  make  business : to  no  one  was  it 
ever  matter  of  doubt,  but  that  (howsoever 
it  might  be  in  respect  of  delay)  factitious 
vexation  and  expense,  to  a degree  calling 
loudly  for  the  correcting  hand  of  the  legisla- 
tor, was  the  result. 

But,  whatsoever  may  have  been  the  pro- 
portion of  business  made  for  their  own  benefit 
by  those  unlearned  magistrates,  it  never  could 
have  been  great  enough  to  approach  to  a com- 
petition with  the  proportion  regularly,  and 
from  the  beginning  of  things,  manufactured 
by  their  learned  superiors  and  superinten- 
dents. Compared  with  the  factitious  vexation 
regularly  inflicted  by  the  courts  of  technical 
procedure — inflicted  with  the  utmost  regu- 
iarity,  without  danger  of  punishment,  with- 
out fear  of  reproach,  with  undefined  power  of 
punishment  of  their  own  creation  for  their 
protection  against  reproach,  — punishment 
denounced  or  destined  to  be  the  severer,  the 
juster  and  better  merited  the  reproach;  — 
compared  with  this,  the  utmost  vexation  at- 
tached to  any  profit  ever  made,  or  capable  of 
beitig  made,  by  any  one  of  those  unlearned 
magistrates,  was  a flea-bite. 

Proportioned  — at  least  with  an  exactness 
sudicient  to  the  present  purpose  — propor- 
tioned to  the  mischief  suffered  on  the  one 
part,  has  been  the  emolument  received  on  the 
other.  While  the  unlearned  magistrate  has 
been  picking  it  up  by  shillings,  his  learned 
superior  has  been  sweeping  it  in  by  pounds. 
Between  them,  to  whom  are  we  to  look  for 
the  real  trading  justice?  On  the  one  part  we 
see  the  prodigiously  greater  share  of  the  pro- 
fit; on  the  other,  the  whole  of  the  odium, 
and  the  exclusive  possession  of  the  name. 

The  trading  justice,  so  called,  made  busi- 
ness. Admitted.  But  (to  say  no  more  of  pro- 
fits, and  quantities,  and  proportions)  what 
means,  what  instruments,  did  he  employ  in 
making  it?  By  what  aggravation  did  he  ever 
add  to  that  degree  and  species  of  improbity, 
without  which  the  effect  could  not  have  been 
produced?  What  did  he  ever  do  towards  nurs- 
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ing  ignorance,  towards  generating  miscon- 
ception, towards  confounding  and  obliterating 
in  the  public  mind  the  very  idea  of  true  jus- 
tice ? When  did  he,  ever  refuse  a hearing  to 
both  parties,  or  to  either  ? When  did  he  ever 
condemn  a man  unheard?  In  what  instance 
is  bis  tribunal  removed,  by  his  contrivance, 
out  of  the  reach  of  those  whose  fate  is  at- 
tached to  their  attendance  on  it?  When  did 
he  refuse,  refuse  to  all”men,  so  much  as  a 
show  of  justice,  for  four,  for  six,  for  twelve 
whole  months  together?  In  what  instatice  did 
he  ever  keep  parties  for  months  and  years 
upon  the  rack,  while  men  in  partnership  and 
confederacy  with  him  were  loading  them  with 
vexation  and  expense  by  papers  in  which 
a small  portion  of  unnecessary  sense  was 
drowned  in  a sea  composed  of  surplusage, 
nonsense,  and  lies?  In  what  instance  did  he 
ever,  to  the  dismay  and  ruin  of  the  suitor, 
break  the  faith  plighted  to  him  by  the  legis- 
lator, by  a decision  in  which  no  regard  was 
so  much  as  professed  to  be  paid  to  the  merits 
of  the  cause  ? By  what  jargon  did  he  ever 
befoul  and  corrupt  the  language  of  common 
sense  and  reason  ? By  what  lies,  under  the 
name  of  fiction,  did  he  ever  defile  his  own 
lips,  or  compel  suitors  and  their  agents  to 
defile  theirs? 

Thus  it  is,  under  the  imperfect  hold  which 
the  regard  for  justice  and  consistency  hath 
as  yet  obtained  over  the  human  mind.  Com- 
bined with  weakness,  improbity  becomes  an 
object  of  contempt ; combined  with  power, 
the  same  improbity  becomes  an  object  of  ve- 
neration. Acting  on  a petty  scale,  the  unsuc- 
cessful robber  mounts  the  gallows  under  his 
own  name  ; acting  on  a great  scale,  the  suc- 
cessful robber  translates  robber  into  king  or 
emperor,  and  seats  himself  on  a throne.  The 
man  who,  without  office  or  power,  obtains 
money  by  false  pretences,  is  called  a swindler, 
and,  under  the  name  and  pretence  of  tempo- 
rary, consigned  to  perpetual,  banishment  (not 
to  speak  of  slavery:)  the  man  who,  in  office, 
and  with  power  for  his  protection,  obtains 
the  same  money  by  pretences  equally  false,- 
is  styled  a judge,  and  beholds  for  his  benefit 
mendacity  softened  into  fiction,  and  extortion 
converted  into  law. 

Thus  it  is,  even  to  this  day  : but  till  when 
shall  it  continue  so  to  be  ? To  cause  it  so  to 
be  no  longer,  parliament  needs  but  to  tread 
in  its  own  steps. 

Not  that,  by  the  mere  substitution  of  sala- 
ries to  fees,  the  mischief  could  now  be  cured. 
The  rule,  sublat'i  causd  tollitur  effectus,  may 
hold  in  some  cases,  but  this  is  not  of  the 
number  of  them.  The  Augean  stable  was 
not  emptied,  nor  even  in  any  degree  cleansed, 
either  by  the  fattening  or  the  slaughter  of  the 
animals  by  which  it  had  been  filled. 

If  the  system  be  an  immedicabih  vul/ius, 
in  the  excision  of  it  lies  an  indispensable  part 
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of  the  remedy:  for  the  remedy  we  need  not 
go  far ; it  stares  every  man  in  the  face.* 

CHAPTER  XXIX. 

APOLOGY  FOR  THE  ABOVE  EXPOSURE, 

If  the  judicial  character  has  been  held  up  in 
a light  considerably  different  from  that  in 
which  it  has  been  accustomed  to  be  viewed — 
if  it  has  been  treated  with  a degree  of  unpre- 
cedented freedom,  — it  is  not  the  individual, 
it  is  the  species  that  has  been  struck  at : nor 
yet  the  species,  but  in  respect  of  that  situation 
in  which  the  conduct  of  any  other  part  of  the 
human  species  would  have  been  the  same. 

The  general  predominance  of  personal  in- 
terest over  every  other  interest — over  every 
other  force  that  can  be  applied  to  the  human 
mind — is  a principle  not  only  not  capable  of 
being  done  away,  but  which  for  the  good 
of  mankind  there  exists  no  sufficient  reason 
for  endeavouring,  for  wishing,  to  do  away : 
since  it  is  upon  this  general  predominance  that 
(when  the  matter  is  maturely  considered)  the 
continuance  of  the  whole  species  — of  every 
individual  belonging  to  it,  will  be  found  to 
depend.  Bad  as  the  consequences  sometimes 
are  of  an  over-anxiety  on  the  part  of  each 
individual  for  his  own  welfare ; yet,  if  the 
chief  object  of  each  man’s  anxiety  were 
placed  without  himself — without  the  sphere 
of  his  own  knowledge  and  experience,  the 
consequence  would  be  much  worse.  In  the 
existing  state  of  things,  by  this  over-anxiety 
the  well-being  of  society  receives  more  or 
less  disturbance  : in  the  other  state  of  things 
supposed,  the  very  being  of  society  would  be 
very  soon  destroyed. 

The  man  of  probity  and  public  spirit,  the 
man  of  general  and  universal  benevolence,  is, 
not  he  in  whose  instance  a continual  sacrifice 
is  made  of  personal  interest,  but  he  in  whose 
instance  situation  and  character  have  concur- 
red in  effecting  between  his  personal  interest 
and  the  public  interest  such  a connexion, 
that,  in  labouring  to  promote  the  public  in- 
terest, he  is  labouring  to  promote  his  own 
interest  at  the  same  time. 

If  it  be  of  use  to  man  to  know  man’s  na- 
ture for  what  it  is, — most  highly  must  it  be 

• For  want  of  the  requisite  limitations  and  ex- 
ceptions, the  most  salutary  rules  may  be  carried 
too  far,  and  misapplied.  It  is  only  in  so  far  as 
it  may  be  in  a man's  power  to  multiply  fees  by 
multiplying  occasions  for  fees,  that  the  principal 
reason  for  the  abolition  of  fees  has  place.  In 
other  respects,  it  is  of  use  that  reward  should 
keep  pace  as  close  as  possible  with  service.  The 
closer  it  keep  pace  with  service,  the  more  it 
sweetens  service;  and  alacrity,  instead  of  disgust, 
ia  the  result.  Under  a salary,  it  is  a man’s  in- 
terest to  be  as  idle  and  as  negligent  as  he  can 
venture  to  be,  as  he  can  be,  without  subjecting 
himself  to  punishment. 
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of  use  to  know  what  man’s  nature  is,  in  the 
instance  of  those  men  on  whose  conduct  the 
lot  of  all  others  is  in  so  high  a degree  depen- 
dent. And,  for  the  praise  of  a show  of  can- 
dour utterly  incompatible  with  true  wisdom, 
to  forego  any  part  of  a species  of  knowledge 
at  once  so  necessary,  and  (it  might  almost  be 
said)  so  new,  is  a species  of  suavity,  than 
which  nothing  could  be  more  weak  — few 
things  more  injurious  to  the  interest  of  the 
state  and  of  mankind. 

Suppose  a proposition  had  been  made  for 
placing  in  the  hands  of  Bonaparte  the  con- 
duct of  the  war  carrying  on  against  Bona- 
parte. The  proposition  would  probably  not 
have  been  acceded  to  ; but  for  the  refusal  to 
accede  to  it  no  possible  reason  could  be  given 
that  would  not  amount  to  this,  — viz.  that  it 
would  be  against  his  interest  to  conduct  the 
war  in  such  way  as  to  this  country  should  be 
attended  with  most  advantage. 

But  to  conduct  the  war  of  this  country 
against  Bonaparte  in  the  manner  most  ad- 
vantageous to  the  country,  would  not  have 
been  more  undeniably  contrary  to  the  interest 
of  Bonaparte,  than  to  conduct  the  business 
of  judicature  in  the  manner  most  conformable 
to  the  interests  of  the  people  in  respect  of 
the  ends  of  justice,  is  contrary  to  the  interest 
of  the  judges:  circumstanced  as  are  at  present 
these  arbiters  of  human  destiny. 

The  pictures  which,  in  this  no  less  than  in 
other  countries,  interest  and  interest-begot- 
ten prejudice  have  been  so  universally  accus- 
tomed to  give  of  men  in  high  situations,  and 
more  particularly  of  men  in  the  situation  of 
judges,  are  such  in  the  composition  of  which 
not  only  the  extreme  of  imbecility,  but,  if 
not  improbity  itself,  the  effects  of  it  in  a very 
high  degree,  are  combined. 

Praise  bestowed  upon  misconduct,  upon 
misconduct  in  any  situation  or  in  any  shape, 
is  a bounty  given  for  it ; operates  as  an  en- 
couragement to  persevere, in  it. 

As  in  no  other  situation  would  any  instance 
be  to  be  found,  where,  with  an  interest  so 
opposite  to  that  of  the  public  at  large,  so 
much  power  of  giving  effect  to  that  interest 
is  combined  ; so  neither  would  there  be  found 
any  other  situation  in  which  praise  has  been 
so  little  merited,  and  at  the  same  time  so 
lavishly  bestowed. 

The  notion  so  studiously  propagated  — the 
notion  that,  by  holding  up  in  an  unwelcome 
point  of  view  the  conduct  of  men  in  office, 
and  more  particularly  in  judicial  office,  their 
power  or  their  disposition  to  comport  them- 
selves worthily  in  it  is  lessened, — this  notion, 
convenient  as  it  is  to  those  who  are  thus  stu- 
dious to  propagate  it,  is  a notion  than  which 
nothing  can  be  at  once  more  erroneous  and 
more  pernicious.  It  holds  up  to  view  as  a 
cause  of  disease,  the  sole  remedy  against  that 
same  disease. 
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The  notion  that  men’s  obedience  to  the 
laws,  that  their  disposition  to  pay  such  obe- 
dience,  depends  in  any  considerable  degree 
upon  the  good  opinion,  the  respect  and  reve- 
rence, entertained  by  them  for  the  individual 
by  whom  those  laws  are  administered,  is  a 
mere  fallacy.  Happily  for  mankind,  in  this 
country  at  any  rate,  it  is  bottomed  on  much 
firmer  ground  — on  ground  which  is  not  ex- 
posed to  be  shaken  by  vice  and  improbity  in 
tlie  person  of  iinlividuals. 

The  disposition  to  pay  obedience  to  the 
onicial  mandates  of  a judge,  has  for  its  cause, 
not  any  opinion  concerning  the  character  of 
the  individual,  but  the  persuasion  so  tho- 
roughly and  so  happily  rooted  in  every  reflect- 
ing breast,  of  the  necessity  of  such  obedience 
to  the  preservation  of  everything  that  any 
man  holds  dear.  This  necessity  being  the 
same,  under  every  variation  which  the  cha- 
racter of  individuals  in  that  situation  ever 
has  undergone,  or  is  susceptible  of, — the  per- 
suasion is  therefore  altogether  independent  of 
he  character  of  the  individuals  by  whom  the 
situation  is  at  any  time  filled. 

If,  indeed,  by  any  disadvantageous  impres- 
sion given  of  the  wisdom  and  probity  of  these 
functionaries,  any  such  disposition  were  pro- 
duced on  the  part  of  the  body  of  the  people, 
as  that  of  rising  up  in  arms  against  the  autho- 
rity of  these  functionaries  (which,  so  long  as 
they  have  the  support  of  the  supreme  power, 
could  not  be  done  without  rising  up  in  arms 
against  the  authority  of  the  supreme  power ;) 
then,  indeed,  the  obedience  of  the  people 
might  thus  be  shaken,  and  insurrection  and 
civil  war  be  the  result  of  the  views  thus  given 
of  the  system  of  judicature. 

But,  though  such  a result  is  as  easy  to 
conceive  as  any  other,  nothing  can  be  more 
remote  from  probability  or  foundation  in  ex- 
perience. 

From  what  signs  should  any  such  effect  be 
regarded  as  probable  ? From  the  present  tem- 
per of  the  people  V Deceived  by  the  unani- 
mous certificate  and  indefatigable  eulogiums 
of  all  those  who  are  supposed  to  understand 
the  system — by  all  those  at  any  rate  who  have 
the  best  means  and  strongest  inducements  to 
engage  them  to  understand  it,  — the  people 
are  in  the  habit  of  regardingit  as  all-perfect; 
and  their  disposition  towards  it,  far  from  be- 
ing that  of  discontent  and  insurrection,  is  that 
of  blind  and  indiscriminating  admiration  and 
obedience.  To  the  miseries  which  so  large  a 
portion  of  them  are  doomed  to  suffer  under 
it,  no  false  certificates,  no  sophisms,  can  ren- 
der them  insensible.  But,  though  incapable 
of  being  deceived  as  to  the  existence  of  the 
effects,  they  are  not  the  less  completely  de- 
ceived as  to  the  cause.  Whatever  they  suf- 
fer under  the  system,  they  ascribe  to  the 
nature  of  things;  whatever  they  escape  from 
suffering,  the  escape  from  is  attributed  to 
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the  system  itself,  and  to  its  matchless  ex- 
cellence. 

In  Blackstone  they  see  their  only  guide  — 
their  only  oracle  ; and  from  the  voice  of  this 
oracle,  delivering  itself  under  the  influence  of 
constant  bribery,  they  hear  the  faultless  ex- 
cellence of  the  system  proclaimed  and  trum- 
peted forth  at  every  page. 

In  history,  is  there  any  example  of  an  in- 
surrection, or  (since  the  infancy  of  the  Roman 
commonwealth)  so  much  as  the  least  dispo- 
sition to  insurrection,  produced  in  the  great 
mass  of  the  people  by  the  contemplation  of 
any  defects  in  the  system  of  procedure  ? — so 
flagrantly  defective  as  that  system  has  in  ge- 
neral been,  so  much  more  than  even  the  sys- 
tem the  defects  of  which  are  here  endeavoured 
to  be  exposed  to  view. 

The  following  are  the  reasons  for  the  con- 
demnatory point  of  view  in  which  the  con- 
duct of  the  fraternity  has  here  all  along  been 
placed. 

It  being  their  interest  to  secure  the  conti- 
nuance of  the  whole  body  of  the  mischief,  in 
its  utmost  magnitude;  and  this  interest  being 
universally  understood,  or  rather  (more  than 
understood)  felt  — it  is  impossible,  in  the 
nature  of  men  and  things,  that  they  should 
concur  willingly  in  the  giving  up  of  any  the 
smallest  part  of  it ; that  they  should  forbear 
opposing,  every  remedial  measure  with  all 
their  might ; that  they  should  give  up  any  the 
smallest  part  of  it  without  being  forced  and 
compelled  to  do  so,  viz.  by  the  clamour  and 
pressure  of  the  thinking  part  of  the  people, 
in  and  out  of  parliament ; or  that  the  people 
should  be  brought  to  apply  any  such  pressure 
without  a clear  and  thorough  view  and  con- 
viction of  the  depravity  of  the  system  under 
which  they  are  suffering. 

Be  the  course  of  a man’s  conduct  ever  so 
opposite  to  that  of  his  duty,  ever  so  perni- 
cious to  the  public  interest,  — so  long  as  no 
disturbance  of  ease  nor  loss  of  reputation  to 
himself  is  among  the  effects  of  his  perseve- 
rance, his  perseverance  is  among  those  things 
of  which  the  public  may  be  sufficiently  as- 
sured. 

If,  acting  in  a state  of  uniform  opposition 
to  every  end  of  justice,  and  to  the  interest 
and  welfare  of  the  rest  of  the  community, 
they  receive  the  same  tokens  of  affection  and 
veneration  that  would  be  worthily  bestowed 
on  them  if  the  line  of  their  conduct  were  di- 
rectly opposite— no  expectation  could  be  more 
idle  than  that  of  their  changing  their  conduct, 
and  ceasing  to  oppose  the  changes  that  would 
be  necessary  to  render  the  course  of  judica- 
ture conducive  to  the  ends  of  justice.  Every 
observation,  therefore,  that  can  contribute  to 
place  their  system,  and  their  conduct  under 
it,  in  its  true  and  proper  light,  to  expose  it 
to  that  odium  which  is  so  jp^y  due  to  it,  is  s 
means  to  an  end  — a necessary  means  to  .*i.c 
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of  the  most  beneficial  ends  that  human  vir- 
tue, seconded  by  human  wisdom,  can  propose 
to  itself. 

To  bring  to  light  a violation  of  duty  on  the 
part  of  a set  of  public  men,  and  at  the  same 
time  to  abstain  from  every  observation  the 
tendency  of  which  is  to  deprive  them  of  any 
share  of  that  respect  which  the  public  has 
been  in  the  habit  of  manifesting  towards 
them,  are  courses  of  action  absolutely  and 
irreconcilably  incompatible.  An  option  must 
be  made ; the  mischief  must  be  left  in  its  full 
force,  or  a line  bf  argument  must  be  entered 
upon,  having  for  its  tendency  the  eventually 
divesting  them  of  a correspondent  portion  of 
this  misplaced  and  ill-deserved  respect. 

In  doing  the  mischief  which,  in  the  exer- 
cise of  the  power  attached  to  your  offices, 
you  are  in  the  habit  of  doing,  and  which,  by 
taking  a different  course,  it  would  be  in  your 
power  to  save  yourselves  from  doing,  either 
you  know  what  you  are  about,  or  you  do  not : 
if  yes,  you  are  deficient  in  probity  — if  not,  in 
understanding.  This  is  the  dilemma,  which 
he  who  brings  to  view  pernicious  practice  in 
a public  man,  or  set  of  public  men,  is  conti- 
nually and  unavoidably  pressing  them  with  : 
and  this  dilemma  he  must  either  continue  to 
press  them  with,  or  give  up  his  enterprise. 

As  between  want  of  probity  and  want  of 
understanding,  the  higher  the  degree  of  intel- 
lectual force  demanded  by,  and  necessarily 
exercised  in,  any  situation,  public  or  private, 
the  stronger  the  assurance  that  it  is  not  on 
that  side  of  the  mental  frame  that  the  failure 
is  to  be  found.  Although  the  profession  here 
in  question  affords  a remarkable  proof  how 
easy  it  is  for  sinister  interest  to  reconcile  to 
the  grossest  absurdity,  and  bring  down  to  the 
convenient  standard,  the  strongest  and  most 
strenuously  exercised  minds.  Be  the  absur- 
dity ever  so  gross,  — make  it  a man’s  interest 
not  to  see  it,  — as  often  as  it  presents  itself, 
he  will  shut  his  eyes ; as  often  as  it  is  spoken 
of,  be  will  shut  his  ears : and  in  neither  of 
these  operations  is  there  much  difficulty. 

This  notion,  about  the  duty  of  abstaining 
from  everything  that  can  tend  to  diminish  the 
respect  paid  to  the  possessors  of  high  offices, 
and  judicial  offices  in  particular, — observe  to 
what  it  leads.  It  leads  to  this  : that  not  only 
all  present  abuses  are  to  continue  without 
remedy,  but  all  future  ones  are  to  go  on  ac- 
cumulating, and  accumulating  without  end. 
For  where  is  the  species  or  degree  of  trans- 
gression in  which  a man  will  not  indidge 
himself,  if,  while  continuing  thus  to  indulge 
himself,  he  stands  assured  that  he  will  not 
only  be  safe  against  punishment  or  dismissal, 
but  continue  in  the  enjoyment  of  as  much 
respect,  as  if,  by  the  directly  opposite  course, 
be  had  manifested  himself  in  ever  so  high  a 
degree  a benefactor  to  niankiiid  ? 

It  is  a notion  invented  by  malefactors  — by 


such  as  operate,  upon  the  largest  scale,  for 
freeing  themselves  from  that  faint  check 
which  it  is  in  the  nature  of  public  opinion  to 
apply  to  a mal-practice,  in  those  places  in 
which  mal-practice,  if  it  has  not  that  check, 
has  none. 

In  this  country,  as  often  as  mention  is  made 
of  the  judicial  establishment  (meaning  the 
judges,)  loud  and  incessant  are  the  boasts 
made  on  the  score  of  purity.  Wherein  con- 
sists this  purity  ? What  is  the  impurity,  of 
which  the  existence  is  meant  to  be  denied  ? 

What,  in  the  mean  time,  in  respect  of 
■purity  and  impurity  (or,  to  use  its  other  ap- 
pellation, corruption,)  will  be  found  to  be  the 
plain  and  real  truth  ? 

Of  corruption  in  that  sort  of  shape  in 
which,  in  this  country  (thanks  to  the  pub- 
licity of  the  judicial  procedure,)  it  is  not  pos- 
sible, and  in  which,  were  it  possible,  it  would 
be  to  such  a degree  unsafe,  that  no  man  in 
his  senses  would  be  guilty  of  it, — they  have 
not,  any  of  them,  ever  been  known,  or  so 
mu(  h as  suspected,  to  be  guilty.  This  is  the 
case  of  common  bribery. 

Of  corruption, — in  that  shape  in  Avhich  it 
consists  in  pronouncing  an  undue  decision, 
in  favour  of  this  or  that  individual,  or  to  the 
prejudice  of  this  or  that  other,  — no  one  of 
them  has  ever  been  convicted;  possibly,  of 
late  years  (for  in  the  Earl  of  Mansfield’s  reign 
it  was  far  otherwise,)  no  one  has  ever  been 
suspected.  But  does  it  follow  that  no  such 
injustice  has  ever  been  done?  On  the  con- 
trary, not  a court  in  Westminster  Hall,  not 
a day  of  sitting,  in  which  injustice  in  this 
shape  may  not  have  been  abundant. 

What  is  not  known  of  any  one  of  them, 
is,  that,  in  any  one  given  individual  instance, 
corruption  in  this,  any  more  than  in  that 
other  shape,  was  ever  committed.  But  what 
is  known  of  every  one  of  them  (at  least  in 
so  far  as  future  conduct  can  be  known  from 
past  habits,  and  discourses,  and  connexions,) 
is,  that  there  is  not  one  of  them  on  whose 
conscience  that  facility  which  an  English 
judge  possesses  of  deciding  a litigated  point 
one  way  or  other  as  is  most  agreeable  to  him, 
ever  appeared  to  sit  heavy ; and  that  there 
is  not  one  of  them  to  whom  the  only  possible 
remedies  to  that  perennial  fountain  of  corrup- 
tion,  viz.  the  conversion  of  unwritten  into 

written  law,  and  the  substitution  of  natural 
to  technical  procedure, — would  not  be  objects 
of  abhorrence. 

The  7>oicer  of  giving  loose  to  all  such  par- 
tialities, is  dear  to  them  as  their  life’s  blood : 
and  is  credit  to  be  given  to  them  or  to  their 
eulogists,  when  they  protest  that  the  idea  of 
making  any  use  of  that  same  power  never  so 
much  as  entered  into  their  thoughts  ? On 
no  account  will  they  endure  to  part  with  the 
menus  ; and  can  any  credit  be  due  to  their 
protestations,  when  tliey  |irotcst  that  they 
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abhor  the  idea  of  applying  those  means  to 
tlieir  end — to  the  only  end  in  respect  of  which 
they  can  be  of  any  use  ? 

Of  corruption  in  a judge,  what  and  where 
is  the  mischief?  In  what  shape  can  the  mis- 
chief show  itself,  if  it  be  not  in  the  produc- 
tion, the  known  and  wilful  production,  of 
one  or  more  of  the  evils  correspondent  and 
opposite  to  the  several  ends  of  justice  ? But, 
that  to  a most  enormous  amount  all  these 
evils  arc  actually  and  constantly  produced, — 
all  produced  by  every  one  of  these  servants 
of  the  public,  and  in  every  individual  cause 
that  comes  before  them  without  exception, — 
is  matter  of  notoriety,  and  has  been  and  will 
be  brought  to  view  over  and  over  again  in 
the  course  of  these  pages.  That,  of  all  per- 
sons in  the  world,  the  authors  of  these  evils 
are  those  to  whom  it  is  least  possible  that 
the  existence  of  them  should  be  unknown,  is 
surely  manifest  enough. 

What  is  known  of  them  is,  that,  by  all  of 
them  more  or  less  (though  in  much  the 
largest  proportion  by  the  highest  among  them 
in  power  and  influence,)  profit  in  various 
shapes  is  derived  from  all  these  evils — profit, 
the  quantum  of  which  keeps  pace  with  the 
quantity  of  the  evils. 

Is  this  corruption,  or  is  it  not  ? If  it  be 
not  corruption,  surely  it  is  something  equally 
bad.  If  it  be  corruption,  wherein  consists 
their  boasted  purity  ? That,  in  any  hazar- 
dous and  retail  way,  they  are  not  known  to 
practise  corruption ; but  that,  in  the  safe  and 
wholesale  way,  they  do  practise  it,  and  are 
universally  known  to  practise  it. 

Of  corruption  in  a judge  is  the  mischief 
(not  to  speak  of  guilt,  — for,  when  separate 
from  that  of  mischief,  the  question  of  guilt 
is  here  an  idle  question)  — of  corruption  in 
a judge  is  the  mischief  done  away  — is  it  so 
much  as  lessened  — by  the  circumstance  that 
in  the  commission  of  it  he  stands  secured,  not 
only  against  punishment,  but  against  shame? 
Surely,  by  such  a circumstance,  the  mischief 
(far  from  being  lessened)  cannot  but  be  in  an 
enormous  degree  increased. 

In  the  shape  of  partiality,  favourable  and 
unfavourable,  suppose  it  the  wish  and  inten- 
tion of  a man,  in  the  sort  of  office  in  ques- 
tion, to  be  guilty  of  corruption  every  day  in 
his  life.  With  the  exception  of  the  security 
afforded  by  publicity,  and  the  feeble  and 
scanty  application  of  jury  trial,  nothing  more 
proper  or  effectual  could  a man  set  about 
doing,  than  to  continue  in  their  present  state 
the  rule  of  action  and  the  system  of  proce- 
dure : the  rule  of  action  without  words  for 
the  expression  of  it ; the  system  of  proce- 
dure of  that  sort  which  has  the  refusal  to  hear 
or  see  the  parties  for  its  essential  and  charac- 
teristic principle  : a state  of  things  in  which 
there  is  really  no  law,  and  in  which  that  which 
by  a cruel  abuse  of  language  is  calle<l  the  law. 
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is  no  better  than  one  immense  and  ever- 
lasting snare  ; a field  covered  on  its  whole 
surface  with  sp.ing  guns  and  man-traps,  and 
without  so  much  as  a board  to  warn  the 
passenger  of  the  destruction  to  which  he  is 
doomed. 

If,  under  the  notion  of  doing  justice,  that 
of  fulfilling  the  collateral  ends  tas  herein  so 
often  distinguished  and  describeu)  as  well  as 
the  direct  ends,  be  included,  it  may  be  as- 
serted, on  the  fullest  examination  and  with 
the  strictest  truth,  that  in  Westminster  Hall, 
from  year’s  end  to  year’s  end,  in  no  one  of 
its  four  courts,  in  no  one  of  the  causes  there- 
in (with  or  without  hearing)  determined  (for 
in  what  is  there  called  judicature,  neither 
seeing  the  parties  nor  hearing  them  is  neces- 
sary,) no,  not  in  so  much  as  a single  one  of 
them,  is  justice  ever  done. 

True  it  is,  that — so  far  as  concerns  the 
direct  ends  of  justice,  — injustice,  however 
deplorably  frequent,  and  although  rendered 
so  by  the  same  means,  is  not  thus  invariably 
constant.  In  that  sort  of  cause  in  which, 
quantity  being  pre-ascertained  or  agreed  on, 
the  question  is  simply  (as  in  the  qpse  of  a de- 
terminate thing,  or  things  to  a determinate 
value,  a horse,  a house,  or  a sum  of  money) 

— Shall  it  belong  to  plaintiff  or  to  defendiint  ? 

— in  a case  of  this  sort,  in  which  justice 
would  be  the  frequent  result  were  the  mode 
of  trial  cross  and  pile,  injustice  is  not  always 
the  result.  But  in  the  case  where  quantity  is 
the  subject  and  sole  subject  of  the  question, 

— as  when,  for  instance  (transgression  being 
out  of  dispute)  the  only  question  is,  what 
shall  be  the  compensation  or  what  the  punish- 
ment— w'hat  the  damages  or  what  the  fine? 

— in  a case  of  this  complexion,  neither  in  re- 
spect of  the  direct  ends  of  justice  is  justice 
ever  done. 

He  by  whom  compensation  is  received  with 
reference  to,  and  in  consideration  of  a wrong 
sustained,  is  thereby  (i.  e.  by  and  after  the 
receipt  of  such  compensation,)  if  so  it  be  that 
the  compensation  be  adequate,  put  in  as  good 
a plight  as  he  would  have  been,  had  the  wrong 
never  been  done.  On  one  supposition,  there- 
fore, and  on  one  only,  is  justice,  full  and  com- 
plete justice,  rendered  to  the  plaintiff:  and 
that  is,  where  the  compensation,  the  money 
awarded  to  him,  the  damages,  as  it  is  called, 
is,  to  a certain  amount,  excessive. 

But,  if  in  this  way  justice  be  rendered  to 
one  side,  it  is  only  at  the  expense  and  by  the 
means  of  injustice  committed  to  the  prejudice 
of  the  other  side  : and  if  it  be  true  that  (for 
example’s  sake,  and  thus,  as  it  were,  in  the 
character  of  punishment)  it  is  better  that 
compensation  should  be  excessive  than  defec- 
tive ; if  it  be  better  that  the  shape  in  which 
injustice  takes  place  should  be  that  of  exces- 
sive charge  in  the  name  of  compensation,  and 
thus  excessive  loss  to  the  defendant,  than  in 
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the  shape  of  insufficient  receipt  in  the  name 
of  .compensation,  and  thereby  undue  loss  on 
the  side  of  the  plaintiff ; still,  on  whatever 
side  and  in  whatever  shape  it  falls,  injustice 
is  injustice. 

Due  to  the  plaintiff  on  the  score  of  com- 
pensation, say  £10.  Money  of  his,  which, 
after  the  receipt  of  what  is  allowed  him  at 
the  charge  of  the  defendant  under  the  name 
of  costs,  would  remain  unreiinbursed  to  him, 
say  £20.  Instead  of  the  £10  damages,  ac- 
cordingly, say  £30.  The  injustice  at  the 
charge  of  the  plaintiff  would  thus  be  avoid- 
ed; but  injustice  to  the  same  amount  at  the 
charge  of  the  defendant  would  at  the  same 
time  be  done. 

Under  a system  so  constructed,  to  take  any 
course  that  shall  not  be  pregnant  with  the 
grossest  and  mo.st  palpable  injustice,  will  fre- 
quently (not  to  say  commonly)  be  physically 
impossible. 

Not  a cause  in  which  injustice  is  not  done: 
injustice  from  which  everybody  profits,  and 
for  which  nobody  is  to  blame : not  merely  for 
which  nobody  is  actually  punishable,  but  for 
which  nobody  ought  in  justice  to  be  punished ; 
for  which,  in  that  sense,  nobody  is  blameable. 
Here  we  have  misrule  brought  to  a system : 
the  absolute  perfection  of  misrule. 

With  how  much  less  expense  of  thought, 
if  not  of  ingenuity,  might  a system  of  real 
perfection,  the  perfection  of  good  judicature, 
have  been  framed  — a system,  the  very  idea 
of  which  in  the  character  of  a possible  sys- 
tem would  be  scouted  as  Utopian,  — if  a tenth 
part  of  the  reward  that  has  been  reaped  from 
injustice,  bad  been  attached  to  the  investiga- 
tion and  development  of  the  dictates  of  uti- 
lity and  justice  1 

But  my  Lord  such-an-one,  or  Mr.  Justice 
such-an-one,  such  honourable  men,  men  who 
speak  at  least  so  nobly,  — on  every  occasion, 
if  you  believe  them,  perfect  slaves  to  justice, 
— can  you  impute  to  them  any  such  horrible 
disposition  as  that  of  a constans  et  per/ietua 
voluntas  suum  cuique  non  trihuendi 9 * Can  you 
accuse  them,  on  so  much  as  any  one  occasion 
since  their  ascent  to  that  high  station,  of  doing 
anything  that  has  presented  itself  to  them  in 
the  shape  of  injustice  ? 

Perhaps  not:  but  consider  that  it  is  not  by 
them  that  the  system  has  been  brought  to 
what  it  is:  they  take  it  as  they  find  it.  Such 
as  it  is,  it  is  of  course  to  them  the  standard 
of  right  and  wrong.  No  man  ought  to  be  wiser 
than  the  laws:  no  judge  ought  to  be  more 
honest  than  his  predecessor.  Whether  he 
ougbtor  no,  thus  much  at  least  is  clear  enough, 
that  there  is  nothing  to  be  got  by  it. 


• See  Heineccius  on  the  Institutes,  Chap.  i. — 

[**  Justitia  est  constans  et  perpetua  voluntas  jus 
auum  cuique  tribuendi,”  is  the  well  known  prin- 
cipium  of  the  first  title  of  the  Institutes. — Ed.] 


333 

Consider,  that,  in  the  judicial  department, 
as  in  every  other  (bating  casual  irregularities,) 
the  farther  back  you  go  in  history,  the  more 
corrupt  and  profligate  men  are  found.  Con- 
sider,' for  example,  that  in  the  time  of  Henry 
VI.,  when  judges  wanted  money,  they  used  to 
fix  upon  any  man  that  Came  uppermost,  and, 
converting  him  into  an  outlaw,  sell  what  he 
had,  and  put  the  money  into  their  pockets ; 
that  the  details  of  the  operation  were  left  of 
course  to  their  clerks  ; f that  the  persons  thus 
ruined,  getting  of  course  from  the  receivers 
no  redress  against  the  thieves,  complained  to 
parliament ; and  that  parliament,  by  way  of 
setting  matters  to  rights,  declared  and  or- 
dered that  things  of  that  sort  should  not  be 
done  in  future.^:  It  was  a little  before  this 
time  that  Lord  Chancellor  Fortescue  wrote 
his  puff  direct,  his  treatise  de  laudibus  legum 
Anglia ; since  which  time  there  has  been  a 
congenial  trial  of  skill  between  lawyers  and 
auctioneers:  the  worse  the  wine,  the  more 
need  it  has  of  the  bush. 

Love  of  justice,  with  them,  is  neither  more 
nor  less  than  the  love  of  those  established  ar- 
rangements under  which  they  have  been  born 
and  bred — under  which  they  have  practised  as 
advocates,  and  sat  as  judges.  In  this  sense, 
indeed,  their  love  of  justice  is  strong  enough  : 
I suppose  they  never  do  anything  but  what 
is  legal : whatever  they  do,  the  fact  alone  of 
their  doing  it,  is  to  iny  mind  conclusive  proof 
of  it§  legality.  The  Lord  Chief  Justice  of 
England,  would  he  do  anything  that  were 
illegal  ? would  Jie  do  anything  for  which,  ac- 
cording to  law,  he  were  liable  to  be  punished? 

Indeed,  should  a fancy  (for  argument’s  sake) 
take  a chief  justice,  especially  if  he  had  a 
seat  in  the  cabinet,  to  do  any  thing  illegal,  I 
do  not  very  well  see  how  it  would  be  in  his 


■f  The  officers  of  the  court  used  to  make  false 
entries  of  the  personal  appearance  of  the  defen- 
dant, whereon  they  might  ground  the  process  of 
outlawry.  It  was  for  the  purpose  of  putting  an 
end  to  these  false  entries,  that  the  10  Hen.  VI. 
c.  4,  was  passed Ed. 

:j:  At  present,  things  are  not  exactly  in  that 
state,  VV hen  a debtor,  unwilling  or  unable  to 
pay  his  debts,  is  proceeded  against  in  a certain 
way  (by  original,  the  phrase  is — do  not  attempt 
to  understand  it,)  he  is  converted  into  an  out- 
law. The  property,  instead  of  being  given  to 
his  creditors,  is  given  (that  is,  is  said  to  be  given) 
to  the  king.  A whole  host  of  official  men  fasten 
upon  it,  like  crows  upon  a carcase:  the  creditors, 
and  after  them  the  debtor,  get  the  bones.®  As  to 
the  official  and  other  learned  members  of  the  legal 
partnership,  — instead  of  getting  the  whole,  as 
under  the  arrangement  temp.  Hen.  VI.,  they  do 
but  come  in  pari  passu.  So  far  there  is  an  im- 
provement.— On  the  other  hand,  what  tliey  de- 
vour, they  digest  at  their  ease,  under  the  shade 
of  law.  No  parliament,  to  say,  such  things  shall 
not  be  in  future. 
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power  to  compass  it.  Were  the  fancy  that  of 
going  upon  the  highway,  shooting  and  strip- 
ping the  first  passenger  he  met,  he  would 
stand  no  better  chance,  I suppose,  than  any 
other  highwayman.  But  as  to  any  mischief 
done  in  the  exercise  of  the  powers  given  to 
him  by  his  office,  — how  any  such  mischief 
should  have  any  illegality  in  it, — in  the  con- 
ception of  that  point  lies  the  difficulty  that 
presents  itself  as  insuperable.  In  such  case, 
illegality  means  nothing,  unless  it  means  lia- 
bility to  punishment : and  as  to  punishment, 

by  whom,  and  at  whose  instance,  and  by 

means  of  what  procedure,  would  it  be  to  be 
administered?  By  removal? — think  of  pre- 
cedents. By  impeachment? — think  of  pre- 
cedents ; and  of  the  understanding  which 
seems  to  have  been  avowed,  and  to  have  be- 
come universal,  on  that  subject. 

If  punished,  for  what,  too,  should  he  be 
punished  ? For  open  and  wilful  violation  of 
the  spirit  as  well  as  letter  of  a positive  law, 
on  a point  in  which  misconception  is  impos- 
sible? It  is  every  day’s  practice.* 

Lawyer. — But  can  you,  without  compunc- 
tion, nay  without  horror,  reflect  on  the  dis- 
repute, not  to  say  the  odium  and  contempt, 
that  you  have  been  thus  labouring  to  cast 
upon  so  many  characters  hitherto  held  sacred, 
upon  so  many  exalted  personages,  upon  .... 


• The  case  of  treble  costs. — See  Chap,  XXVI. 
Legislature  Contemned. 
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I Non-Lawyer Hold  1 spare  yourself  if  you 

I please,  and  at  any  rate  spare  me,  the  enume- 
ration : the  Red  Book  has  done  it  already  to 
our  hands.  So  far  as  it  may  happen  to  indi- 
viduals to  find  themselves  concerned,  I am 
as  free  to  confess,  as  you  will  be  ready  to  be- 
lieve, that  this  part  of  the  fruits  that  may  be 
expected  from  my  labours  (whatever  it  may 
amount  to)  is  not  the  part  that  I reflect  on 
with  most  pleasure. 

One  thing  you  will  allow  me  : that  in  no 
sense  of  the  word  gain,  can  I have  promised 
to  myself  the  having  much  to  gain  from  it. 

Another  thing  you  will  allow  me:  that 
they  are  not  so  low  in  power,  in  dignity,  in 
credit,  in  everything,  as  to  be,  on  this  or  any 
other  occasion,  in  danger  of  receiving,  in  the 
opinion  and  at  the  hands  of  the  public  at 
large,  anything  less  or  worse  than  justice. 

As  to  any  personal  feeling  on  the  part  of 
any  such  high  personages ; should  anything  of 
that  sort  be  really  in  question,  I will  freely 
own  to  you  the  system  of  arithmetic,  which, 
as  long  as  I remember,  I have  been  in  the 
habit  of  employing  on  all  political  occasions: 
every  individual  in  the  country  tells  for  one-; 
no  individual  for  more  than  one.  From  so 
obscure  and  weak  a hand,  should  any  particle 
of  uneasiness  find  its  way  into  any  learned 
breast,  — the  assurance  of  uneasiness  far  more 
than  equivalent  being  saved  in  unlearned 
breasts  by  hundreds,  will  be  a sufficient  equi- 
valent. 
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ON  EXCLUSION  OF  EVIDENCE. 


PART  I. 

ON  THE  EXCLUSIONARY  SYSTEM  IN  GENERAL. 


CHAPTER  I. 

EXCLUSION  OF  EVIDENCE,  ITS  CONNEXION 
WITH'  THE  ENDS  OF  JUSTICE. 

The  system  of  procedure — judicial  procedure 
— the  system  of  adjective  law,  is  a means  to 
an  end.  That  end  is,  or  ought  to  be,  the  exe- 
cution of  the  commands  issued,  the  fulfilment 
of  the  predictions  delivered,  of  the  engage- 
ments taken,  by  the  system  of  substantive 
law : the  system  composed  of  all  the  other 
branches  of  the  body  of  law  put  together. 

The  law  respecting  evidence  is  one  branch 
of  that  system  of  adjective  law:  it  therefore 
ought  to  be,  and  everywhere  in  some  degree 
is,  one  part  of  the  means  directed  and  applied 
to  the  attainment  of  that  end.  In  proportion 
to  the  steadiness  and  consistency  with  which 
it  does  act  in  subservience  to  that  end,  is  its 
congruity,  its  propriety,  its  fitness,  the  claim 
it  has  to  be  approved  of,  and  preserved  un- 
changed. 

With  indisputable  propriety  may  the  ful- 
filment of  the  predictions  delivered  by  the 
substantive  branch  of  the  law  be  spoken  of  as 
an  end  of  justice.  And  why  not  rather  as  the 
end?  Answer;  Because,  though  the  princi- 
pal, and  the  only  direct  end,  it  is  not  the  only 
one.  Vexation,  expense,  and  delay — burthens 
pressing  on  the  parties  throughout  every  step 
of  the  course  pursued  for  the  attainment  of 
that  end,  — constitute,  in  their  aggregate, 
the  price  paid  for  the  benefits  they  derive 
from  the  substantive  branch  of  the  law.  To 
these  certain  evils,  vexation,  expense,  and 
delay  (burthens  infinitely  variable  in  their 
amount,  but  in  some  amount  or  other  una- 
voidable,) add  the  possible  vexation  — the 
vexation  which,  where  it  does  fall,  falls  on 
the  defendant’s  side  only — the  vexation  which, 
in  case  of  ultimate  misdecision  to  the  preju- 
dice of  that  side,  is  produced  by  undue  obli- 
gations imposed  upon  him  : obligations  of  a 
penal  or  non-penal  nature,  according  to  the 
nature  of  the  demand,  and  of  the  suit  insti- 


tuted in  consequence;  — the  burthen  of  pu- 
nishment imposed  on  him  who  has  transgressed 
no  law;  the  burthen  of  satisfaction  imposed 
on  him  who  has  borne  no  part  in  any  damage 
that  has  been  produced,  or  at  least  in  any 
injury  that  has  been  done  or  supposed  to  be 
done : the  burthen  of  the  obligation  corre- 
spondent to,  and  inseparable  from,  the  colla- 
tion or  recognition  of  some  pretended  right, 
which,  though  claimed  by  the  plaintiff,  and 
conferred  on  him  or  confirmed  to  him  by  the 
judge,  is  really  not  his  due. 

The  quantity  of  vexation,  expense,  and 
delay,  without  which  the  course  necessary  to 
the  execution  of  the  article  of  substantive  la,w 
in  question  cannot  be  pursued  with  effect, — 
the  price  thus  necessary  to  be  paid  for  the 
chance  of  obtaining  the  benefit  in  question, 
— does  it  exceed  the  value  of  that  benefit,  or 
rather  of  that  chance?  In  such  case  the  price 
ought  not  to  be  paid  : the  law  ought  rather 
to  remain  unexecuted.  The  vexation  and  ex- 
pense, without  which  the  evidence  necessary 
to  the  establishment  of  the  plaintiff's  claim 
cannot  be  produced,  does  it  exceed  the  value 
of  that  claim ; the  plaintiff  being  unable  or 
refusing  to  make  adequate  satisfaction  for  it  ? 
In  that  case  the  plaintiff’s  demand  ought  to 
remain  unsatisfied:  in  that  untoward  state  of 
things  (in  itself,  and  laying  out  of  the  account 
the  work  of  interested  lawyers  and  misguided 
legislators,  happily  not  a ffequent  one,)  the 
best  choice  left  to  the  legislator,  here  as  else- 
where, is  the  least  of  two  evils,  one  or  other 
of  which  is  inevitable.  A competition  has 
place  between  two  of  the  ends  of  justice : one 
or  other  of  the  contending  branches  of  the 
public  interest  must  yield  one  or  other  of 
them  must  for  the  moment  fall  a sacrifice. 

By  laying  a barrow-full  of  rubbish  on  a 
spot  on  which  it  ought  not  to  have  been  laid 
(the  side  of  a turnpike  road,)  Titius  has  in- 
curred a penalty  of  five  shillings.  No  man 
was  witness  to  the  transaction  but  Sempro- 
nius ; and,  in  the  station  of  writer,  Sempronius 
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is  gone  to  make  his  fortune  in  the  East  Indies. 
Should  Sempronius  be  forced,  if  be  could  be 
forced,  to  come  back  from  the  East  Indies 
for  the  chance  of  subjecting  Titius  to  this 
penalty  ? Who  would  think  of  subjecting 
Sempronius  to  the  vexation?  — who  would 
think  of  subjecting  Sempronius,  or  anybody 
else,  to  the  expense  ? 

Here  and  there  a case  may  present  itself, 
in  which  it  may  be  matter  of  doubt  on  which 
side  the  balance  lies,  but  in  general  there 
will  be  no  difficulty : all  doubt  will  be  re- 
moved by  clear  and  indisputable  principles. 
Ill  each  individual  instance,  to  weigh  mischief 
on  one  side  against  mischief  on  the  other, 
where  occasion  calls  for  it,  will  be  a task  suit- 
able to  the  station  of  the  judge.  To  provide 
powers  adequate  to  the  taking  ofit,  and  acting 
in  coiiforinity  to  the  result,  will  in  every  case 
be  an  attention  suitable  to  the  station  of  the 
legislator:  an  attention  demanded  at  his  hands 
by  the  indisputable  dictates  of  justice. 

In  this  instance  we  see  an  example  of  a case 
in  which  evidence  ought  to  be  excluded  : in 
which  (all  ends  taken  together)  the  exclusion 
is  called  for  by  a due  regard  for  the  ends  of 
justice:  one  case,  — and  it  will  be  found  the 
only  one.  This  is,  the  case  of  preponderant 
inconvenience  in  the  shape  of  vexation,  ex- 
pense, and  delay:  inconvenience  preponderant 
over  the  mischief  attached  to  a sacrifice  of 
the  direct  ends  of  justice,  the  mischief  pro- 
duced by  ultimate  misdecision  to  the  prejudice 
of  the  plaintiff’s  side  ; or  (what  is  equivalent 
to  such  misdecision)  the  mischief  produced 
by  an  instance  of  the  non-execution  of  some 
article  of  the  substantive  branch  of  the  law; 
or  (what  is  less  frequent)  by  the  imposition 
of  some  undue  obligation  on  an  individual 
standing  on  the  defendant’s  side  of  the  cause, 
produced  by  the  want  of  some  evidence,  which, 
had  it  been  forthcoming,  would  have  demon- 
strated the  obligation,  to  he  undue. 

Wheresoever  the  case  thus  described  is  rea- 
lized, the  exclusion  may  be  pronounced,  and, 
according  to  the  principle  of  utility  ought  to 
be  pronounced  proper,  legitimate  : congruous, 
conformable,  conducive,  to  the  ends  (under- 
stand always  to  the  aggregate  of  the  ends)  of 
justice. 

In  every  other  case,  the  exclusion  (I  an- 
nounce it  not  as  a postulate,  but  as  a propo- 
sition to  be  proved)  may  be  pronounced,  ought 
to  be  pronounced,  improper,  illegitimate : in- 
congruous, unconformable,  unconducive,  re- 
pugnant to  the  ends  of  justice. 

If  the  above  positions  be  correct,  the  doc- 
trine of  evidence,  in  so  far  as  concerns  the 
question  as  between  admission  and  exclusion, 
will  be  comprisable  in  a very  narrow  compass : 
in  one  general  rule,  with  an  exception  for  its 
limit.  The  rule  will  be,  — Let  in  the  light  of 
evidence.  The  exception  will  be,^ — Except 
where  the  letting  in  of  such  light  is  attended 
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with  preponderant  collateral  inconvenience, 
in  the  shape  of  vexation,  expense,  and  delay. 

Let  in  the  light  of  evidence.  The  end  it 
leads  to,  is  the  direct  end  of  justice,  rectitude 
of  decision.  The  consequence  of  the  exclu- 
sion of  it  is  ultimate  injustice  in  respect  of 
that  end : if  to  the  prejudice  of  the  plaintiff’s 
side  (by  misdecision  or  otherwise,)  failure  of 
justice  ; if  to  the  prejudice  of  the  defendant’s 
side,  misdecision  to  the  prejudice  of  that  side, 
and  consequent  undue  vexation  and  ultimate 
injustice:  imposing  on  him,  on  the  score  of 
punishment  or  satisfaction,  either  the  loss  of 
some  right,  or  some  burthensome  and  painful 
obligation,  to  which  it  was  not  the  intention 
of  the  substantive  branch  of  the  law  that  he 
should  be  subjected. 

Let  not  in  the  light  of  evidence : not  in 
every  case,  more  than  the  light  of  heaven. 
Even  evidence,  even  justice  itself,  like  gold, 
may  be  bought  too  dear.  It  always  is  bought 
too  dear,  if  bought  at  the  expense  of  a pre- 
ponderant injustice.  Grant  even  that  the 
dictates  of  justice  were  paramount  to  those 
of  utility  in  its  most  comprehensive  shape  — 
that  the  sacrifice  of  ends  to  means  were  an 
eligible  sacrifice  — and  that  the  aphorism, 
jiatjustitia,  ruat  caltim,  instead  of  a rhetorical 
flourish,  were  an  axiom  of  moral  wisdom,  — 
even  thus,  supposing  the  choice  to  be  between 
injustice  and  injustice,  the  preferability  of 
the  less  injustice  to  the  greater  would  scarce- 
ly be  contested. 

But,  in  the  cases  above  described,  sup- 
posing them  ever  realized,  the  price  paid  for 
justice  must,  upon  the  very  face  of  those  cases 
as  here  described,  be  acknowledged  to  be  un- 
economical and  excessive.  Of  the  possibility 
of  their  being  realized,  we  have  seen  already 
several  anticipated  exemplifications;  we  shall 
see  them  amply  exemplified  as  we  advance. 

CHAPTER  II. 

DISllEGARD  SHOWN  TO  THE  ENDS  OF  JUSTICE 
UNDER  THE  EXCLUSIONARY  SYSTEM. 

Of  the  ends  of  justice,  under  their  principal 
divisions,  a view  has  already  been  given  : as 
likewise  a view  of  the  connexion  that  sub- 
sists between  them  on  the  one  hand,  and  the 
arrangements  capable  of  being  taken  for  the 
exclusion  of  evidence  on  the  other. 

But,  if  this  statement  be  correct,  — un- 
der all  established  systems,  the  practice  (for 
theory  there  exists  nowhere  any)  will  be 
found  to  be  a tissue  of  errors  and  inconsis- 
tencies : compared  with  others,  each  system 
infinitely  various — compared  with  itself,  each 
system  infinitely  inconsistent. 

But  (it  may  be  said)  under  all  their  varie- 
ties, these  exclusions,  thus  universal,  as  you 
yourself  admit,  and  even  proclaim,  does  not 
their  universality  prove  the  prevalence  of  one 
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common  principle  ? This  principle,  then,  has 
it  not  the  universal  voice  of  all  mankind,  or 
at  least  of  the  most  civilized  and  intelligent 
among  mankind,  to  sanction  it,  and  attest 
the  reasonableness  of  it  ? 

Yes,  indeed  : it  has  that  sort  of  sanction  ; 
its  reasonableness  is  proved  by  that  medium 
of  proof,  by  which,  till  within  this  century  or 
two,  supernatural  evidence  of  various  kinds, 
evidence  by  duel,  by  ordeal,  was  pronounced 
superior  in  trustworthiness  to  all  human  or 
other  natural  evidence. 

No,  truly : the  concord  in  this  case  is  far 
from  being  alike  real  as  in  those.  In  sub- 
stance, the  mode  of  inquiry  was  in  those  in- 
stances the  same : if  between  nation  and 
nation  there  was  a difference,  it  was  confined 
to  formalities,  to  unessential  modes ; here 
the  arms  employed  by  the  combatants  were 
of  one  sort,  there  of  another  sort ; here  a ring 
was  to  be  taken  out  of  bubbling,  and  sup- 
posed boiling-hot,  water ; there  a party,  sup- 
posed to  be  blindfolded,  was  to  fake  a walk 
between  two  rows  of  heated,  or  supposed  to 
be  heated,  ploughshares.  But  in  the  case  of 
the  exclusions  put  upon  evidence,  the  agree- 
ment was  rather  in  words  than  principles. 
One  nation,  or  rather  some  one  corrupt  or 
lazy  lawyer  in  that  nation,  called  for  exclu- 
sion on  one  ground ; another  lawyer,  that  is, 
the  lawyer  of  another  nation,  called  for  it  on 
a different  ground  : by  each  of  these  lawyers, 
the  decision  pronounced  by  the  other  was 
reprobated.  Just  as  if  there  appeared  in  a 
cause  a gang  of  lying  witnesses,  all  contra- 
dicting one  another,  each  giving  a different 
account  of  the  same  business  : they  all  agree, 
it  may  be  said,  for  they  all  agree  in  lying — 
they  are  all  liars.  Look  to  words  only,  you 
may  thus  make  harmony,  in  all  cases,  out  of 
the  most  discordant  elements. 

In  the  established  systems  (for  in  one  re- 
spect they  will  be  found  not  discordant,)  in 
the  established  systems,  if  non-exclusion  be 
taken  for  the  general  rule,  the  exceptions 
must  be  searched  for  in  very  different  sources 
from  the  only  justifiable  ones.  Yes:  in  one 
respect  they  do  agree  ; and  it  is  this ; that  in 
no  instance  are  the  exceptions  drawn  from 
the  source  just  mentioned.  If  at  every  other 
step  the  direct  ends  of  justice  are  contra- 
vened, the  contravention  is  gratuitous : at  any 
rate,  in  no  instance  has  it  for  its  warrant  and 
its  cause  a regard  for  any  of  the  other  ends 
of  justice,  the  collateral  ends  : in  no  instance 
have  men  stopped  to  inquire  whether  the  in- 
convenience inseparable  from  the  execution 
of  law,  in  the  shape  of  vexation,  expense, 
and  delay,  will  or  will  not  be  preponderant 
when  compared  with  the  mischief  attached 
to  the  non-execution  or  undue  execution  of 
that  article  of  substantive  law  on  which  the 
suit  has  been  grounded. 

Various  as  are  the  exceptions  taken  in 
Voi.  VII, 
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these  systems  to  the  rule  of  admission,  they 
will  all  of  them  (unless  here  and  there  one 
should  be  found  dictated  by  the  mere  force 
of  blind  and  unaccountable  caprice)  be  found 
referable  to  one  or  other  of  two  leading 
terms  ; deception  and  vexation  ,•  anxiety,  rem 
or  pretended,  for  the  avoidance  of  deception, 
and  consequent  misdecision,  on  the  part  of 
the  judge ; anxiety,  real  or  pretended,  for  the 
avoidance  of  vexation:  anxiety  to  avoid  giving 
birth  to  inconvenience  in  that  shape. 

Of  neither  of  these  fears  (supposing  that 
the  conduct  of  the  man  of  law  has  been  go- 
verned by  it,)  of  neither  of  these  fears  can 
it  with  propriety  be  said  that  it  was  directed 
to  an  improper  object.  In  the  first,  we  see 
an  apprehension  pointing  to  the  direct  end  of 
justice  : in  the  other,  an  apprehension  point- 
ing to  one  of  the  collateral  ends  of  justice. 

But,  in  so  far  as  fear  of  deception  was  the 
actuating  principle,  we  shall  find  in  every  case 
the  measures  dictated  or  supposed  to  be  dic- 
tated by  a regard  for  that  object,  altogether 
unsuitable,  or  rather  directly  repugnant,  to 
the  avowed  purpose.  And  again,  so  far  as 
fear  of  vexation  was  the  actuating  principle, 
we  shall  find  the  measures  dictated  and  pro- 
duced by  that  principle  equally  incompetent. 
The  vexation  — that  vexation  which  was  to 
afford  a sufficient  reason  for  the  justification 
of  direct  injustice,  for  the  contravention  of 
the  direct  ends  of  justice  — will  be  found  to 
be  a quantity  either  evanescent,  or  purely 
ideal,  or,  though  real  and  considerable,  ba- 
lanced and  overbalanced  by  a preponderant 
advantage  inseparably  connected  with  it. 

Thus  much  for  the  cases  which  afford  room 
to  conceive  that  reason  and  utility  have  in 
any  shape  been  consulted  on  the  occasion  of 
the  exclusions  that  have  been  established. 
But  the  cases  will  be  but  too  numerous  and 
various  in  which  the  discovery  of  any  the 
least  colour  or  shadow  of  reason  will  be  seen 
to  be  a problem  altogether  insolvable  by  the 
most  penetrating  and  industrious  eye. 

In  referring  to  these  two  heads  (deception 
and  vexation)  the  exclusions  put  upon  evi- 
dence by  the  established  systems,  — what  I 
mean  is,  not  so  much  to  vindicate  the  consi- 
derations which,  in  the  minds  of  the  authors, 
were  actually  productive  of  those  several  ar- 
rangements (a  task  in  many  instances  by  much 
too  difficult  for  any  human  mind,)  as,  among 
the  legitimate  ends  of  justice,  to  bring  to  view 
that  one,  to  which  the  arrangement  in  ques- 
tion, supposing  it  dictated  by  the  ends  of  jus- 
tice, bears  the  most  obvious  reference.  For 
supposing  the  objects  in  question  (deception 
and  vexation)  to  have  been  really  in  view, 
the  arrangements,  with  whatever  sort  of  suc- 
cess, would  at  any  rate  have  been  directed 
towards  the  ends  of  justice  ; those  of  which 
deception,  avoidance  of  deception,  was  the  ob- 
ject, towards  the  direct  ends  of  justice ; those 
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of  which  vexation,  avoidance  of  vexation, 
was  the  object,  towards  that  one  of  the  colla- 
teral ends  : in  principle,  the  arrangement  at 
any  rate  correct,  howsoever  in  the  application 
misguided  and  unfelicitous. 

In  regard  to  the  exclusions  here  ranked 
under  the  head  of  vexation,  — incongruous 
exclusions  put  upon  evidence  under  the  notion 
of  avoiding  to  produce  vexation, — the  reality 
of  that  object,  in  the  character  of  a final  cause 
of  the  arrangement  in  question,  will  in  many 
instances  appear  probable  enough,  or  even  in- 
disputable.  But  howsoever  the  case  may  be 
in  respect  of  humanity,  small  indeed  is  the 
wisdom  that  can  reasonably  be  inferred  from 
the  regard  thus  paid  to  one  of  the  ends  of  jus- 
tice. Here,  as  elsewhere,  so  far  as  evidence  is 
concerned,  everything  depends  upon  propor- 
tions. Iftheavoidingto  produce  vexation  were 
the  only  object  necessary  to  be  regarded  in 
legislation,  no  child  in  leading-strings  would 
be  unequal  to  the  task.  The  result  would  be, 
not  the  putting  an  exclusion  upon  evidence 
in  here  and  there  an  instance — not  the  shut- 
ting the  door  against  evidence  in  the  instance 
in  which,  by  the  arrangements  in  question,  it 
was  shut,  — but  the  shutting  the  door  against 
all  evidence  tendered  on  the  side  of  the  plain- 
tilf,  in  whatever  cause ; or,  to  speak  strictly, 
the  abolition  of  the  whole  system  of  proce- 
dure, the  abolition  of  all  coercive  laws. 

To  judge,  therefore,  whether,  in  the  in- 
stance of  a lot  of  evidence  excluded  on  the 
score  of  vexation,  the  exclusion  be  warrant- 
ed or  unwarranted,  — produced  by  a childish 
emotion,  or  by  a considerate  and  manly  regard 
for  the  ends  of  justice, — inquiry  must  be 
made  whether  the  advantages  attached  to  the 
act  from  which  the  vexation  is  seen  to  flow, 
have  or  have  not  been  set  against  it  on  the 
opposite  scale.  Referring  to  the  proper  place 
for  the  details,  to  assist  the  conception  of  the 
moment  let  one  example  suffice.  A witness 
being  called  on  the  other  side,  and  standing 
in  readiness  to  be  examined,  — that  to  put  a 
question  to  him,  the  answer  to  which,  if  true, 
would  have  the  effect  of  subjecting  him  to  an 
obligation  (a  legal  obligation,  non-penal  or 
penal,)  would  give  birth  to  vexation  in  his 
breast,  is  not  to  he  doubted.  But  in  that  vex- 
ation, great  or  little,  is  any  sufficient  reason 
to  be  found  to  warrant  his  being  exempted 
from  the  obligation  of  making  answer  ? By 
no  means.  The  evil  of  the  vexation,  be  it 
ever  so  great,  is  more  than  counterbalanced 
by  the  good  flowing  from  the  substantive  law 
(coercive  as  it  is,)  by  which  the  obligation  is 
imposed.  By  itself  the  weight  is  great : but 
the  weight  in  the  other  scale  greatly  over- 
balances it. 

To  this  case  of  a spurious  exception  on  the 
score  of  vexation,  apply  now  the  example 
above  given  of  a legitimate  exception  on  the 
same  score,  and  observe  the  difference.  By 
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deposing  to  the  rubbish,  Sempronius,  the 
East-India  writer,  would  have  given  the  pub- 
lic the  benefit  of  the  five-shilling  penalty, 
but  he  would  have  retarded,  to  the  amount  of 
one  knows  not  how  many  thousand  pounds, 
the  augmentation  of  his  fortune.  Place  now 
on  the  carpet  (instead  of  the  future  nabob, 
the  East-India  writer,)  a malefactor,  who,  in 
consequence  of  his  answers  to  the  questions 
about  the  rubbish  he  is  supposed  to  have  seen 
laid  on  the  road,  comes  to  be  convicted  of  a 
robbery  and  murder  committed  on  that  same 
road. 

In  this  case,  if  the  quantity  of  the  vexation 
be  the  only  object  which  the  eye  of  the  legis- 
lator is  open  to,  how  much  greater  the  vex- 
ation than  in  the  other  1 But,  in  the  East- 
India  writer’s  case,  the  benefit  of  the  five- 
shilling  penalty  is  all  that  there  was  to  set  in 
the  scale  against  the  vexation  : all  the  good 
that  the  case  affords  consists  in  the  benefit 
of  the  five-shilling  penalty : whereas,  in  the 
malefactor’s  case,  the  good  is  composed  of 
the  chance  of  the  benefit  of  the  five-shilling 
penalty,  with  whatever  benefit  depends  upon 
so  much  of  the  security  afforded  by  the  law 
against  robbery  and  murder,  to  add  to  it. 

CHAPTER  III. 

GENERAL  VIEW  OF  THE  MISCHIEFS  OF  THE 
EXCLUSIONARY  SYSTEM. 

Evidence  is  the  basis  of  justice : to  exclude 
evidence,  is  to  exclude  justice. 

On  the  plaintiff’s  side,  in  a suit  of  a crimi- 
nal nature, — an  excluding  rule,  as  often  as  it 
has  the  effect  of  shutting  the  door  against  an 
article  of  true  and  unfallacious  evidence  ne- 
cessary to  conviction,  operates  as  a licence 
for  the  commission  of  a crime. 

In  the  exclusionary  system  may  therefore 
be  seen  a fund  of  encouragement  constantly 
applied  to  the  production  of  all  imaginable 
crimes. 

On  the  plaintiff’s  side,  in  a suit  of  a non- 
criminal nature, — an  excluding  rule,  as  often 
as  it  has  the  effect  of  shutting  the  door  against 
an  article  of  true  and  unfallacious  evidence 
necessary  to  the  giving  effect  to  a rightful 
demand,  operates  as  a denial  of  justice. 

In  the  exclusionary  system  may  thus  be 
seen  a fund  of  encouragement  constantly  ap- 
plied to  the  production  of  injustice  in  all  its 
shapes,  to  the  prejudice  of  the  plaintiff’s  side: 
to  the  destruction  of  all  those  private  rights 
which  it  has  been  the  business  of  the  substan- 
tive law  to  create,  and  for  the  efficiency  of 
which  it  stands  pledged. 

On  the  defendant’s  side,  in  a suit  of  a cri- 
minal nature, — an  excluding  rule,  as  often  as 
it  has  the  effect  of  shutting  the  door  against 
an  article  of  true  and  unfallacious  evidence 
necessary  to  acquittal  (evidence  sufficient  for 
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conviction  having  been  delivered  on  the  other 
side,)  operates  as  a licence  for  inflicting  pu- 
nishment upon  the  innocent  on  a false  pre- 
tence of  criminality. 

In  the  exclusionary  system  may  thus  be 
seen  a fund  of  encouragement  constantly  ap- 
plied or  applicable  to  the  oppression  of  the 
innocent,  by  the  infliction  of  punishment,  in 
all  its  shapes,  on  persons  in  whose  instance 
it  is  groundless  and  undue. 

On  the  defendant’s  side,  in  a suit  of  a non- 
penal  nature, — an  excluding  rule,  as  often  as 
it  has  the  effect  of  shutting  the  door  against 
an  article  of  true  and  unfallacious  evidence, 
necessary  to  a decision  exempting  him  from 
the  obligation  sought  by  the  plaintiff  to  be 
imposed  upon  him  (evidence  sufficient  for  a 
decision  imposing  that  obligation  having  been 
delivered  on  the  other  side,)  operates  as  a 
licence  for  imposing  undue  obligation  in  ge- 
neral, a licence  to  oppression  by  all  imaginable 
wrongs  other  than  on  the  score  of  punish- 
ment. 

Examples : Exclusion  put  upon  all  persons 
of  this  or  that  particular  description,  includes 
a licence  to  commit,  in  the  presence  of  any 
number  of  persons  of  that  description,  all 
imaginable  crimes.* 

In  a law  which  requires  two  witnesses  for 
conviction,  is  included  a licence  to  commit, 
in  the  presence  of  one  single  person  of  any 
description,  all  crimes  and  offences  whatso- 
ever. 

This  licence  we  shall  find  constantly  granted 
by  Roman  law,  and  occasionally  by  English  : 
in  the  former  by  jurisprudence,  in  the  latter 
by  statutes. 

Consult  your  lawyer,  or  your  law  books  : 
note  the  description  of  witnesses  (and  a most 
multifarious  and  extensive  list  of  them  you 
will  find,)  by  which,  were  it  not  for  the  ex- 
clusionary system,  your  transgression  would 
be  capable  of  being  made  apparent,  but  under 
which,  be  your  transgression  what  it  may, 
you  are  safe. 


* Exclusion  put,  in  a case  of  rape,  upon  the 
testimony  of  quakers,  includes  a licence  to  the 
whole  army  to  storm  every  quakers’  meeting- 
house, and  violate  the  persons  of  all  the  female 
part  of  the  congregation,  in  the  presence  of  fa- 
thers, husbands,  and  brothers. 

This  licence  is  among  the  many  of  the  same 
kind  actually  granted  (as  wiU  be  seen)  by  Eng- 
lish lawyers.  Defendants,  the  soldiers,  could 
not  be  examined  against  themselves ; co-defen- 
dants, they  could  not  be  examined  against  one 
another.  Thus  the  lienee  is  complete.  Hire  a 
witness  among  them,  indeed give  him  impu- 

nity,— your  witness  is  a good  witness,  the  interest 
ceases,  and  everything  is  as  it  should  be:  but 
what  happens  not  unfrequently,  none  of  them 
will  accept  your  hire;  their  comrades  would  cut 
their  throats.  — (The  defect  alluded  to  with  re- 
gard  to  the  testimony  of  quakers  in  criminal 
cases,  was  remedied  by  3 & 4 Will.  IV.  c.  49. 
See  Vol.  VI.  p.  381,  Note  6.— Ed] 


Such  is  the  invitation,  such  the  encourage- 
ment, given  by  the  exclusionary  principle  to 
dishonest  men  of  all  descriptions ; and,  mu- 
tatis  mutandis,  on  either  side  of  the  cause. 

If  either  self-conscious  injustice,  or  its  chief 
instruments,  mendacity  and  insincerity,  be- 
long to  the  category  of  vice, — in  the  technical 
system  in  every  country  to  a certain  degree, 
but  in  England  to  a most  pre-eminent  degree, 
will  be  found  an  ever  open  school  of  vice — a 
source  of  moral  corruption,  pouring  itself 
forth  in  a copious  and  uninterrupted  stream 
throughout  the  mass  of  the  people.  By  ex- 
ample, by  reward,  by  compulsion,  by  every 
means  possible  or  imaginable,  we  shall  see 
(every  man  does  see  it  that  does  not  shut  bis 
eyes  against  it)  this  most  mischievious  of  all 
vices  propagated  under  the  shelter  of  the 
technical  system,  propagated  by  the  professed 
and  official  guardians  of  the  public  morals  : 
and,  among  the  instruments  of  this  disastrous 
husbandry,  are  to  be  found  some  of  the  most 
efficient  of  the  evidence-excluding  rules. 

From  the  above  description  of  the  nature 
of  the  mischief,  may  be  deduced  the  descrip- 
tion of  the  persons  interested  in  the  pushing 
it  up  to  the  highest  possible  pitch  : maid  fide 
suitors  on  both  sides,  including  malefactors  of 
all  sorts,  their  accomplices  and  well-wishers  : 
men  of  law,  as  being  the  natural  allies  of  ma- 
lefactors and  other  maid  fide  suitors ; under 
the  technical  system,  judges,  and  other  offi- 
cial as  well  as  professional  lawyers : profes- 
sional lawyers  under  any  system. 

Exclusion  (as  will  be  seen)  is  one  of  the 
grand  engines  by  the  help  of  which  corruption 
has  been  enabled  to  gain  its  ends  : and  by 
which  arbitrary  power,  with  the  jus  nocendi 
it  enforces,  has  been  acquired ; that  faculty, 
the  acquisition  of  which  is  so  delightful  to 
the  human  heart,  whether,  on  the  particular 
occasion  in  question,  there  be  or  be  not  a dis- 
position to  employ  it. 

An  engine  of  power,  good  : but  how  of  ar- 
bitrary power  ? By  means  of  what  has  been 
already  described  under  the  name  of  the 
double- fountain  principle.  Exclusion  of  evi- 
dence (barring  the  few  exceptions  of  which 
account  will  be  taken)  is,  contrary  to  reason. 
But,  as  often  as  a judge  has  recourse  to  rea- 
son, he  may  be  pretty  sure  of  having  the  opi- 
nion of  non-lawyers  on  his  side.  Establish, 
then,  the  irrational  excluding  rule,  you  have 
two  fountains,  from  the  one  or  the  other  of 
which  you  draw,  as  on  each  occasion  is  agree- 
able to  you.  Would  you  serve  the  plaintiff? 
draw  from  the  fountain  of  reason  : would  you 
serve  the  defendant  ? draw  from  the  fountain 
of  the  established  rule,  stare  decisis.  Secure 
of  eulogium  either  way,  the  ground  of  it  is 
at  your  choice.  Adhere  to  the  rule,  you  have 
the  praise  of  steadiness,  and  superior  probity : 
depart  from  it,  you  have  the  praise  of  libe- 
rality, and  superior  wisdom.  Adhere  to  it. 
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you  have  the  rigorists  for  your  applauders  ; 
depart  from  it.  you  have  for  the  same  purpose 
the  liberalists 

If  it  be  in  the  nature  of  the  exclusionary 
rules  to  save  the  judge  from  deception  oftener 
than  it  leads  him  into  it.  all  this  mischief  may 
be  found  to  be  made  amends  for,  and  out- 
weighed. Whether  it  be  in  the  nature  of  such 
an  arrangement  to  be  productive  of  any  such 
advantage,  is  a question  that  will  be  consi- 
dered in  its  place. 

CHAPTER  IV. 

DICTA  OF  JUDGES  ON  THE  EXCLUSIONARY 
SYSTEM. 

It  may  be  a spectacle  not  altogether  uninte- 
resting to  the  reader,  to  see  a picture  of  the 
exclusionary  system,  drawn  by  the  hands  of 
titled  and  official  professors:  especially  should 
it  happen  to  be  a matter  of  interest  to  him 
to  consider,  that,  were  the  entire  system  of 
jurisprudential  law  to  be  represented  in  the 
character  of  Hercules,  this  member  of  it  might 
be  considered  as  his  foot:  ex  pede  Herculem. 
From  this  one  limb,  no  very  inadequate  con- 
ception may  be  formed  of  the  beauty  and 
proportion  of  the  whole.  He  to  whom  it  may 
be  a matter  of  interest  or  curiosity  to  con- 
template it  in  that  character,  need  not  fear  to 
find  himself  in  any  such  perplexity  as  the 
employer  to  whom  the  architect  presented  a 
brick  as  a sample  of  a house. 

In  the  few  specimens,  which  the  reader  will 
now  be  enlightened  with,  of  the  wisdom  of 
English  sages,  he  will  see  at  one  and  the 
same  time  how  impossible  it  is  to  know  how 
anything  is,  and  how  certain  it  is  that  every- 
thing is,  as  it  sliould  be.  He  will  see  at  one 
view  a specimen  of  the  discernment,  the  se- 
curity, and  the  consistency,  which  shine  forth 
with  perpetual  and  undiminished  lustre  from 
those  exalted  stations:  and  (as  in  the  case  of 
the  royal  sun  of  the  seventeenth  century)  he 
may  propound  to  himself  for  meditation,  or 
to  his  neighbour  for  debate,  — of  which  of 
this  cluster  of  virtues  is  the  splendour  most 
conspicuous. 

I.  Peake  (Edit.  1801,)  152.  Lord  Kenyon. 
C.  J.  “ All  questions  upon  the  rules  of  evi- 
dence are  of  vast  importance  to  all  orders  and 
degrees  of  men ; our  lives,  our  liberty,  and  our 
property,  are  all  concerned  in  the  support  of 
these  rules,  which  have  been  matured  by  the 
wisdom  of  ages,  and  are  now  revered  from  their 
antiquity  and  the  good  sense  in  which  they  are 
founded  : they  are  not  rules  depending  on  tech- 
nical refinements,  but  upon  good  sense  ; and 
the  preservation  of  them  is  the  first  duty  of 
judges”  3 Term  Rep.  p.  707. 

il.  Peake,  159.  The  same  Lord  Kenyon, 
U.  J.  “I  premise  with  mentioning  what  was 
said  by  Lord  Mansfield  on  this  subject,  that 


‘ the  old  cases,  upon  the  competency  of  wit- 
nesses [i.  e.  upon  the  question  whether  they 
shall  be  admitted  or  not  admitted,]  have  gone 
upon  very  subtle  grounds'  ” 

IIL  Ashhurst,  J.  “ There  is  so  great  a con- 
tradiction in  decisions  respecting  the  bound- 
aries of  evidence,  that  I rather  choose  to  give 
my  opinion  on  the  particular  circumstances  of 
the  case,  than  to  lay  down  any  general  rule 
on  the  subject.”  '3  Term  Rep.  p.  27. 

IV.  Buller,  J.  “ This  case  involves  in  it 
the  question  which  has  been  so  repeatedly 
agitated  in  courts  of  law,  what  objections 
go  to  the  credit,  and  what  to  the  competency, 
of  the  witness : ” [what  objections  have  the 
effect  of  excluding  the  witness  and  what  ob- 
jections have  no  effect  at  all ;]  “ than  which 
no  question  is  more  perplexed.”  Ib.  on  the 
same  occasion. 

V.  Grose,  J.  “ The  distinctionbetween  com- 
petency and  credit  is  by  no  means  accurately 
settled : in  many  of  the  books,  the  shade  be- 
tween them  is  so  light  that  the  boundaries 
of  either  can  hardly  be  perceived  [i.  c.  that 
it  can  hardly  be  known  whether  the  witness 
is  to  be  admitted  or  excluded.]  But  in  all 
the  books  which  treat  of  evidence,  there  are 
certain  technical  rules  laid  down  which  are 
highly  beneficial  to  the  public,  and  ought  not 
to  be  departed  from.”  * 2 Term  Rep.  p.  268, 
anno  1788. 

VI.  Speaking  of  the  question,  whether,  in 
a criminal  cause,  the  testimony  of  a proposed 
witness,  having  an  interest,  which  may  be 

* Header. — Public? — beneficial  to  thepublic? 
technical  rules  beneficial  to  the  public  ? Some- 
how or  other,  is  there  not  something  of  an  erra- 
tum here  ? 

Compiler. — No  erratum  at  all.  In  jurispru- 
dence everything  is  right,  when  aright  inter- 
preted. When  that  which  has  been  said  comes 
to  be  interpreted  (or  in  his  phrase  construed,) 
various  and  numberless  are  the  circumstances  to 
be  taken  into  the  account:  amongst  others,  the 
subject-matter,  the  occasion,  and  the  place. 

If,  at  Surgeons’  Hall,  occasion  happening  to 
make  mention  of  a certain  disease,  the  learned 
rofessors  were  to  speak  of  it  as  beneficial,  highly 
eneficial  to  the  public,  could  any  doubt  be  en- 
tertained what  public  was  intended  ? 

I beg  pardon  of  these  professors,  in  that  seat 
of  real  learning,  for  a comparison,  which,  if  not 
aright  interpreted,  would  to  them  be  so  full  of 
injury.  The  master  plague,  which  is  at  once 
their  enemy  and  their  friend,  is  combated  by 
them  with  degrees  of  success,  varying  of  course 
with  the  skill  of  the  curator,  and  the  idiosyn- 
cracy  of  the  afHicted-.  but,  whatever  else  may 
happen  to  be  wanting,  zeal,  at  the  least,  is  never 
wanting:  by  them  the  disease  was  not  created, 
by  them  it  is  not  fostered;  who  among  them  was 
ever  heard  to  eulogize  it? 

Who  is  the  lawyer’s  neighbour?  Answer,.— 
the  lawyer.  By  what  man  was  the  duty  to  his 
neighbour  ever  so  fully  understood,  so  assidu- 
oudy  practised  ? 

Who  are  the  lawyer’s  public?  The  public 
composed  of  lawyers. 
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Rffected  by  his  testimony,  in  a future  con- 
tingent civil  cause  relative  to  the  same  trans- 
action^ shall  be  admitted ; — “ The  cases  on 
this  point,”  says  Mr  Peake,  “ are  so  contra- 
dictory, that  it  is  impossible  to  attempt  to  re- 
concile them”  Thus  far  the  institutionalist. 
In  such  provoking  colours  does  the  absurdity 
of  this  learning  sometimes  show  itself,  that 
the  most  wary  and  devoted  votaries  of  the 
jurisprudential  Themis  are  sometimes  off 
their  guard. 

Observe  now  what  follows  in  the  preface 
(which  is  always  the  last  part  printed)  of  the 
same  really  useful  and  instructive  treatise,  in 
comparison  with  which  the  performances  of 
the  two  titled  institutionalists  sound  like  the 
drivelings  of  an  old  woman  in  her  dotage. 

VII.  Peake,  Preface,  v.  “ The  chapter  on 
parol  testimony  also  is  in  a great  measure 
new : for  the  rules  of  evidence  in  this  respect 
have  been  so  much  altered,  and  so  much  light 
has  been  thrown  on  them  by  decisions,  that 
comparatively  little  is  to  be  collected  from 
ancient  books  that  is  satisfactory  on  the  sub- 
ject. It  was  said  by  Lord  Mansfield  (I  Blac. 
366,)  with  that  force  of  expression  peculiar 
to  great  minds,  who  exercise  the  right  of 
thinking  for  themselves  before  they  assent  to 
the  authority  of  others  — ‘ We  do  not  sit  here 
to  take  our  rules  of  evidence  from  Siderfin 
or  Keble.’  Rejecting  those  cases  which  were 
not  supported  by  principles,  that  great  judge 
established  a system  for  his  successors  to  fol- 
low ; and  competence  and  credibility,  so  fre- 
quently confounded  together,  are  now  accu- 
rately defined  and  well  understooa. 

Accurately  defined  and  well  understood!  — 
these  very  objects,  in  the  decisions  concern- 
ing which,  in  the  declared  opinion  of  one  of 
the  noble  and  learned  lord’s  colleagues,  there 
was  “so  great  a contradiction and  at  that 
same  time,  in  the  opinion  of  another  of  those 
his  learned  colleagues,  a degree  of  perplexity 
than  which  a greater  is  not  to  be  found  any- 
where. Such  is  the  sort  of  matter  endea- 
voured to  be  passed  upon  mankind  for  accurate 
definition  and  good  understanding  by  men  of 
law!  Thus  it  is,  that,  as  far  as  they  have 
their  wish,  every  intellectual  object  that 
comes  within  the  sphere  of  their  activity  is 
defined  and  understood. 

Understood  ? to  be  what  ? The  answer  is 
already  given  — given,  and  by  the  same  hand: 
— to  be  (what  they  are)  “ so  contradictory 
that  it  is  impossible  to  attempt  to  reconcile 
them.”  The  application  of  the  observation 
has  there  indeed  its  limits : but  whether  any 
such,  or  any  other,  limits  to  it  were  neces- 
sary, the  reader  will  soon  be  enabled  to 
judge. 

In  those  seats  of  learned  wisdom,  what 
should  a man  do,  were  his  longing  ever  so 
anxious  to  escape  from  praise?  “ We  do  not 
sit  here  to  take  our  rules  of  evidence  from  | 
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Siderfin  or  Keble,”  says  Lord  Mansfield- 
“ and  here,”  says  the  commentator,  “ we 
see  the  force  of  expression  peculiar  to  great 
minds,  who  exercise  the  right  of  thinking  for 
themselves.”  But,  my  good  lord,  if  not  from 
the  decisions  of  preceding  judges,  as  reported 
by  any  man  whom  chance  has  raised  up  to  re- 
port them,  from  whom  would  you  take  your 
rules?  From  your  own  secret  determina- 
tions, never  communicated,  and  impossible 
to  be  conformed  to,  because  impossible  to  be 
known  ? Think  for  yourselves,  and  welcome : 
thinking  for  yourselves,  you  think  for  us: 
but  at  least  render  it  possible  for  us  to  know 
what  you  think,  before  you  ruin  us  for  not 
having  conformed  to  it. 


CHAPTER  V. 

SPECIES  OF  EXCLUSION. 

A LOT  of  evidence  which  one  of  the  parties 
would  wish  to  see  produced,  fails  of  being 
produced.  Whence  comes  this  failure  ? Is  it 
that  it  might  have  been  forthcoming,  but  the 
law  or  the  judge  will  not  suffer  it  to  be  pro- 
duced? In  this  case,  the  exclusion  put  upon 
it  may  be  said  to  be  positive.  Is  it  that  it 
might  have  been  forthcoming,  but  the  law  or 
the  judge  withholds  any  of  those  aids,  any  of 
those  powers  (coercive  or  remunerative,  but 
more  especially  coercive,)  which  in  the  case 
of  this  or  that  other  article  of  evidence  are 
not  refused,  which  are  necessary  to  its  being 
forthcoming,  and  for  want  of  which  it  fails 
of  being  so  ? In  this  case,  the  exclusion  may 
be  said  to  be  negative. 

Supposing  the  exclusion  improper,  in  the 
former  case  the  injury  done  is  more  palpable, 
but  in  the  other  is  not  less  real  or  extensive. 

Positive  or  negative,  at  whose  instance  is 
the  exclusion  put  upon  the  evidence  ? If  the 
person  whose  evidence  is  in  question  be  a 
party  in  the  cause,  then  come  the  questions 
— Is  it  at  his  own  instance ; or  at  that  of  a 
co-party  on  the  same  side ; or  at  that  of  the 
party,  or,  if  several,  of  a party,  on  the  oppo- 
site side  ? If  he  be  an  extraneous  witness, 
then  come  the  questions  — Is  it  at  the  in- 
stance of  a party  on  the  same  side  of  the 
cause  as  that  of  the  party  by  whom  his  evi- 
dence is  or  would  have  been  called  for ; or  at 
the  instance  of  the  party,  or  a party,  on  the 
opposite  side ; or  at  his  own  instance;  or  at 
that  of  a third  person,  a stranger  to  the  cause ; 
or,  in  each  respective  case,  at  the  joint  in- 
stance of  two  or  more  such  persons  ? By  one 
person  the  exclusion  may  be  called  for  on  one 
ground,  by  another  on  another  ground:  on 
one  ground  it  may  be  improper,  on  another 
not. 

The  exclusion  put  upon  the  evidence,  is  it 
put  upon  it  at  all  events,  or  only  in  certain 
events?  or,  vrhat  comes  to  the  same  thing, 
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nrc  there  any  events  in  which  it  may  be  taken 
oil?  Hence  we  see  another  distinction : ab- 
solute exclusion,  conditional  exclusion. 

By  the  wonder-working  hand  of  logic,  con- 
ditions are  changed  into  limitations,  limita- 
tions into  exceptions.  Improper  if  absolute, 
the  exclusion  may,  by  the  conditions,  the  li- 
mitations, the  exceptions,  be  brought  within 
the  pale  of  propriety ; by  its  tendency  to  save 
collateral  inconvenience,  delay,  expense,  or 
vexation. 

Of  possible  conditions,  the  number  is  in- 
finite. Distinguished  from  the  herd,  stand 
those  which  respect  the  existence  of  other 
evidence  to  the  same  facts. 

In  some  instances,  the  evidence  in  ques- 
tion is  excluded,  unless  some  other  evidence 
is  produced  likewise.  Exclusion  nisi  alia,  or 
si  non  alia  (probatio,  understood.) 

The  most  common  as  well  as  important 
case,  is  where  the  other  evidence,  thus  made 
requisite,  is  required  to  be  produced  on  the 
same  side  of  the  cause.  Exclusion  nisi  alia 
ex  eodem  (Jatere,  understood.) 

Of  this  case  an  example  is  presented  by 
the  rule  of  law  which  requires  two  witnesses. 
Every  man  is  excluded — every  man,  be  he 
who  he  may,  unless  he  comes  with  another 
in  his  hand.  Two  propositions  are  here  as- 
sinned:  All  men  are  liars,  and  all  judges 
fools.  Without  the  second,  the  first  '(we 
shall  see)  would  be  insufficient. 

Another  case  is,  where  the  evidence  thus 
made  requisite  is  required  to  have  been 
produced  (or  at  any  rate  to  be  about  to  be  pro- 
duced) on  the  opposite  or  adverse  side.  Ex- 
clusion nisi  alia  ex  opposito,  or  ex  adverso. 

To  this  head  may  be  referred  the  exclusion 
put  upon  counter-evidence,  in  the  case  where 
the  primary  evidence,  by  which  the  demand 
for  it  would  have  been  produced,  fails  itself 
of  being  produced.  If  the  evidence  supposed 
to  have  been  prepared  against  the  character 
of  Testis  fails  of  being  produced,  any  evi- 
dence that  may  have  been  prepared  in  support 
of  the  character  of  the  same  witness,  will  na- 
turally be  excluded.  And  so  in  the  case  of 
alibi  evidence.  Failing,  on  the  other  side, 
the  evidence  which  supposed  the  man  there, 
you  have  no  need  to  prove  him  elsewhere. 

In  every  case  of  conditional  exclusion,  a 
case  of  absolute  exclusion  is  included.  By 
the  condition,  the  limitation,  the  exception, 
the  case  is  divided  into  two  cases : in  one,  the 
evidence  in  question  is  not  excluded ; in  the 


other,  it  is.  To  the  first  of  the  two,  the  dis- 
cussion concerning  the  propriety  of  the  ex- 
clusion is  confined. 

Where  no  condition,  limitation,  or  excep- 
tion, is  spoken  of,  the  exclusion  must  be  un- 
derstood to  be  absolute. 

In  other  instances,  the  evidence  is  excluded, 
if  there  be  other  evidence  : not  excluded,  un- 
less there  be  other  evidence  (understand,  of 
this  or  that  particular  description.)  Exclu- 
sion si  alia. 

If  the  case  afford  other  evidence,  and  that 
other  evidence  sufficient,  and  this  sufficient 
and  admitted  evidence  not  attended  with  a 
mass  of  collateral  inconvenience,  preponde- 
rant over  that  with  which  the  delivery  of  the 
excluded  evidence  would  have  come  accom- 
panied,— the  exclusion,  it  is  plain,  can  do  no 
harm.  To  this  head  belongs  (as  we  shall  see) 
one  of  the  two  classes  of  cases  in  which  the 
exclusion  put  upon  evidence  is  proper  and 
justifiable. 

The  party  whose  interest,  according  to  his 
conception,  would  be  served  by  the  evidence, 
insists  upon  it.  The  collateral  inconvenience 
with  which  it  would  be  attended,  is  not  no- 
ticed by  him,  or  not  regarded  by  him,  or  is 
perhaps  the  very  and  only  cause,  the  final 
cause,  of  the  demand  he  makes  of  it.  But  by 
the  judge  it  will  be  regarded,  and  regarded 
with  other  eyes. 

To  this  head  will  be  found  referable,  kinds 
of  evidence  in  great  masses,  against  which, 
with  more  or  less  reason,  the  door  is,  or  has 
been  proposed  to  be,  shut : — 1.  Inferior  make- 
shift evidence  excluded,  or  proposed  to  be 
excluded,  in  consideration  of  ordinary  regular 
evidence  from  the  same  source  ; 2.  Ordinary 
excluded,  in  expectation  of  super-ordinary, 
more  satisfactory  and  persuasive,  evidence, 
from  the  same  or  other  sources  ; 3.  Where 
the  demand  for  it  is  created  by  some  other 
lot  of  evidence  on  the  same  side  or  on  the  op- 
posite side  of  the  cause, — any  sort  of  evidence 
excluded;  viz.  in  the  case  where  the  evidence 
by  which  (had  it  been  produced)  the  demand 
would  have  been  created,  fails  of  being  pro- 
duced. 

So  far  as  the  supposition  of  better  evidence 
is  verified,  the  inferior  would  produce  the  bad 
effects  of  irrelevant  evidence  : so  far  as  the 
supposition  fails  of  being  verified,  certain  mis- 
decision,  as  certain  as  in  cases  of  deception  by 
bad  and  false  evidence,  is  the  result. 
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VIEW  OF  THE  CASES  IN  WHICH  EXCLUSION  OF 
EVIDENCE  IS  PROPER. 


CHAPTER  I. 

GENERAL  VIEW  OF  THE  CASES  IN  WHICH 
EXCLUSION  IS  PROPER. 

Of  the  production  of  evidence,  pecuniary  ex- 
pense is  an  ordinary  vexation, — in  some  shape 
or  other,  in  some  degree  or  other,  an  inse- 
parable, consequence.  To  warrant  the  pro- 
duction of  any  lot  of  evidence,  the  necessity 
of  it  to  some  one  of  the  other  purposes  of 
justice  (ultimate  decision,  when  due,  on  the 
ijlaintifTs  side,  ultimate  decision,  when  due, 
on  the  defendant’s  side)  is  an  indispensable 
condition.  A lot  of  evidencg  is  proposed  to 
be  produced.  The  advantage  proposed  from 
the  production,— is  it  imaginary  ? — is  it  out- 
weighed by  the  inconvenience?  In  either  case, 
exclusion  is  the  result. 

The  cases,  then,  in  which  exclusion  may 
be  proper,  may  be  distributed  under  two. 
grand  heads : — 

I.  To  the  tirst  head  maybe  referred,  those 
in  which  no  mischief  at  all  can  result  from 
the  exclusion. 

If  this  be  the  case,  it  must  be  either — 1. 
because  the  suit  itself  is  of  such  a nature  that 
no  good  can  come  from  it ; or,  2.  because, 
though  the  part  taken  by  the  party  by  whom 
the  evidence  is  called  for  be  necessary  to  jus- 
tice, the  evidence  in  question  is  not  necessary 
to  his  making  it  good.  The  plaintiff  being 
in  the  right,  the  evidence  is  not  necessary 
to  the'establishment  of  his  demand ; or,  the 
defendant  being  in  the  right,  the  evidence  in 
question  is  not  necessary  to  his  defence — to 
the  saving  him  from  that  burden  which  the 
demand  seeks  to  throw  upon  him. 

To  the  first  of  the  two  divisions  belong 
all  those  cases  in  which  obtainment  of  the 
information  sought  for,  is  sought  for,  not  in 
the  character  of  a means,  but  in  the  character 
of  an  end:  where,  instead  of  calling  for  the 
evidence  for  the  purpose  of  the  suit,  the  suit 
itself  is  instituted  for  no  other  purpose  than 
that  of  coming  at  the  evidence  : coining  at 
the  information  wanted,  by  demanding  it  and 
employing  the  hand  of  the  judge  to  extract  it 
by  force  of  law,  in  the  character  of  evidence. 
The  suit  in  this  case  is  what  has  been  called 
a feigned  suit,  or  might  better  be  called  a 
sham  or  fraudulent  suit ; for  the  suit  itself  is 
real,  though  the  object  of  it  be  disguised. 

On  this  occasion,  however,  if  the  exclusion 
oe  to  be  justified,  it  must  be  understood  that 


the  party  (say  the  plaintiff)  has  no  right,  on 
any  score,  to  the  information  called  for  by 
him  on  the  score  of  evidence : which  is  as 
much  as  to  say,  that  he  could  not  have  ob- 
tained it  by  a suit  professedly  directed  to  that 
end.  For  if,  having  a right  to  it,  he  obtains 
it  like  a corollary  in  mathematics,  in  the  form 
of  evidence  called  for  on  the  occasion  of  an- 
other suit,  so  much  the  better : the  business 
of  two  suits  is  done  in  one : two  birds  are 
killed  with  one  stone.  If,  in  prosecuting  for 
one  crime  or  one  wrong,  you  get  evidence 
that  enables  you  to  punish,  or  compel  satis- 
faction, as  for  another,  so  much  the  better : 
out  of  two  lots  of  vexation,  expense,  and 
delay,  one  is  saved. 

Thus  to  the  man  ofreason  ; not  so  to  the 
man  of  law.  To  him  it  will  be  downright 
cheating  — cheating  him  out  of  that  part  of 
the  expense  which  becomes  profit  in  his  hands. 
If,  of  the  evidence  which  the  case  affords, 
there  be  any  material  part  behind,  there 
wants  no  other  ground  for  postponing  the 
decision,  though  the  suit  be  a single  one. 
But  if,  of  the  mass  of  evidence  sufficient  for 
w’arranting  a dozen  decisions,  in  allowance  or 
disallowance  of  so  many  different  demands, 
the  whole  be  brought  forth  on  the  occasion 
of  one  demand,  — the  controversy  is  as  ripe 
for  the  dozen  decisions  in  this  case,  as  for  the 
single  decision  in  the  other.  But  this  sort  of 
arithmetic  does  not  accord  with  the  books 
of  the  man  of  law.  The  ends  of  justice  only 
are  servqd  by  it : the  ends  of  judicature  are 
sacrificed  by  it. 

To  the  other  division  belong  all  those  cases 
in  which,  howsoever  it  happens,  the  infor- 
mation tendered  or  called  for  in  the  character 
of  evidence,  is  not  necessary  to  justice:  it 
is  irrelevant,  or,  though  relevant,  useless, 
because  there  is  enough  without  it,  whether 
from  a different  source,  or  of  a better  kind 
from  the  same  source  ; or  whether  there  be 
enough  without  it  or  no,  it  is  still  useless, 
because  sure  to  be  refuted  or  outweighed  by 
other  evidence.* 

In  all  these  cases,  as  in  the  former,  if  the 
evidence  in  question  were  produced,  the  vexa- 
tion, expense,  and  delay,  attendant  on  the 
production  of  it,  would  be  so  much  pure  mis- 
chief, unpaid  for  by  any  advantage.  There  is 

“ As  in  the  case  of  an  incorrect  transcnpt 
tendered  on  one  side,  the  original  being  to  be 
produced  on  the  other. 
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more  or  less  to  put  in  one  scale;  there  is  no- 
thing to  put  in  the  other. 

II.  Thus  much  for  the  first  principal  head. 
To  the  other,  belong  all  the  cases  in  which 
there  is  more  or  less  to  put  in  each'of  the 
two  scales : in  the  one,  the  mischief  from 
the  exclusion  of  the  evidence  (a  mischief,  in 
the  composition  of  which,  misdecision,  or  the 
danger  of  it,  will  in  general  be  either  the 
chief  or  the  sole  ingredient :)  in  the  other, 
the  mischief  from  the  admission  of  the  evi- 
dence ; a mischief  which  resolves  itself  into 
vexation,  expense,  and  delay,  jointly  or  se- 
parately, as  already  so  often  mentioned. 

In  all  these  cases,  we  may  see  work,  more 
or  less,  for  the  judge : for  the  legislator,  none : 
at  least  if,  in  the  drawing  of  his  first  lines, 
he  has  wrought  with  a skilful  hand.  In  every 
instance  there  is  a questiort  of  fact  to  be 
tried  ; in  no  instance  need  there  bo,  ought 
there  to  be,  any  question  of  law.  Under- 
stand, any  new  question  of  law,  created  by 
the  arrangements  here  proposed  to  be  made, 
relative  to  exclusion  and  admission  : for  the 
question,  whether  a man  has  a right  to  the 
information  on  any  other  score  than  that  of 
evidence  (evidence  in  relation  to  a different 
suit,)  is  indeed  professedly  a question  of  law, 
but  a question  supposed  to  have  been  already 
settled,  on  its  proper  grounds. 

I.  First  grand  and  proper  head  of  objection 
to  the  admission  of  the  proposed  evidence. 
The  information  is  not  really  wanted  as  evi- 
dence, and  is  such  as  the  party  has  no  right 
to  on  any  other  score.  Or,  though  called  for 
under  the  notion  of  its  serving  as  evidence, 
it  is  not  capable  of  being  of  any  use. 

Questions  for  the  consideration  of  the 
judge ; — 

1.  Has  the  party  a right  to  call  for  the  in- 
formation in  question,  by  a suit  on  purpose, 
having  that  object  and  no  other  ? A question 
of  law ; but  supposed  to  be  already,  settled. 

2.  The  evidence  proposed  for  delivery,  is  it 
necessary  to  jiustice?  Is  it  relevant?  Is  either 
party  in  want  of  it?  To  either  party  is  it  ca- 
pable of  being  of  use?  Questions  which  are, 
all  of  them,  questions  of  fact : questions  upon 
which  no  light  can  be  thrown  by  reference 
to  rules  of  law,  ileduced  or  deducible  from 
anything  that  has  been  done  in  any  preceding 
cause. 

If  the  answer  to  these  several  questions  be 
in  the  negative,  there  is  no  account  to  be 
taken  of  vexation,  expense,  and  delay.  To 
some  amount,  inconvenience  in  all  these 
shapes  cannot  but  be  attendant  on  the  pro- 
duction of  the  evidence:  but,  as  to  the  quan- 
tum, it  is  needless  to  inquire,  since,  for  the 
purpose  of  the  exclusion,  there  is  sure  to  be 
enough;  there  is  nothing  to  set  against  it. 

II.  Second  and  last  grand  and  proper  head 
of  objection  to  the  admission  of  the  proposed 
evidence,  The  delivery  of  it  is  attended  with 


I collateral  inconvenience,  in  the  shape  of  rexa> 
tion,  expense,  and  delay,  to  an  amount  greater 
; thwi  the  advantage  derivable  from  the  ad- 
mission of  it ; that  is,  than  the  mischief  in 
the  shape  of  danger  of  misdecision,  attendant 
on  the  exclusion  of  it. 

Questions  for  the  consideration  of  the 
judge:  — 

1.  Amount  of  the  mischief  of  misdecision 
(or,  what  comes  to  the-  same-  thing,  failure  of 
justice  for  want  of  decision.)  This  depends 
upon  the  nature  andimportance  of  the  cause: 
its  nature,  whether  criminal  or  non-criminal ; 
its  importance,  — if  criminal,  measured,  on 
the  side  of  the  public,  by  the  magnitude  of 
the  mischief — on  the  side  of  the  defendant, 
by  the  magnitude  of  the  punishment ; if  non- 
criminal, measured  on  both  sides  by  the  value 
of  the  benefit  and  burthen  at  stake,  taking 
into  account  the  circumstances  influencing 
sensibility  on  both  sides.*  This  will  be  at 
any  rate  a question  of  fact,  including  or  not 
including  questions  of  laiv,  according  as  the 
legislator  has  done  or  left  undone,  done  well 
or  ill,  the  duty  of  giving  a complete  catalogue 
and  set  of  definitions  of  the  several  crimes, 
with  their  respective  punishments,  of  the  se- 
veral sorts  of  rights,  with  the  several  modes 
of  satisfaction  attached  to  infringement  in 
each  case.  But,  be  there  ever  so  much  of  law, 
it  will  be  a sort  of  law  the  demand  for  which 
is  to  be  set  down  to  other  accounts,  and  not 
to  this. 

2.  Amount  of  the  danger  of  misdecision; 
i.  e.  of  the  probability  of  misdecision,  consi- 
dered as  liable  to  result  from  the.  exclusion 
proposed  to  be  put  upon  the  evidence:  this 
will  at  any  rate  be  a pure  question  of  fact. 

Under  each  of  these  several  heads,  five 
propositions  have  presented  themselves  as 
true : — 

1.  That,  on  each  of  the  grounds  indicated 
by  these  heads,  cases  may  arise  in  which, 
whatever  mischief  may  result  from  exclusion, 
a greater  mischief  may  arise  from  non-exclu- 
sion : a mischief,  viz.  in  the  shape  of  the  vexa- 
tion, expense,  and  delay,  to  which,  separately 
or  in  conjunction,  it  may  happen  to  be  inse- 
parable from  the  admission  of  the  evidence. 

2.  That,  between  the  cases  in  which  the 
quantities  on  the  one  side  are  the  greater,  and 
the  cases  in  which  the  quantities  on  the  other 
side  are  the  greater,  the  separation  is  not  in 
general  (if  indeed  in  any  instance)  so  clear, 
as  to  he  capable  of  serving  with  advantage  as 
a foundation  for  any  general  rules. 

3.  That  therefore  it  is  in  all  these  cases  in- 
cumbent on  the  legislative  authority  to  leave, 
or  rather  to  place,  in  the  hands  of  the  j udi- 
cial,  such  a latitude  of  discretionary  power, 
as  shall  enable  it  to  form  the  estimate  on  both 

* Dumont’s  Traitds  de  Legislation.  “ Intro- 
duction to  Morals  and  Legislation.”  (See  Vol.  I. 
1>..2L) 
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sides,  and  thence  to  draw  the  balance  in  each 
indiridual  instance,  on  the  occasion  of  each 
individual  suit., 

4.  That,  inasmuch  as  on  these  grounds 
general  rules  cannot  to  any  good  purpose  be 
laid  down  in  the  way  of  statute  law,  by  the 
legislature  itself — by  the  only  authority  a- 
vowedly  and  directly  competent,  at  any  given 
point  of  time,  and  of  its  own  motion,  and  by 
its  own  authority,  to  lay  down  general  rules, 
— much  less  can  any  such  rules  be  laid  down, 
to  any  good  purpose,  in  the  way  of  jurispru- 
dential law,  by  a man  exercising,  under  the 
mask  of  the  judge,  the  authority  of  the  legis- 
lator ; professing  obedience,  when  he  is  exer- 
cising power ; pretending  to  find  ready-made 
— made  already  by  an  imaginary  being,  the 
law,  the  very  law  which  he  himself  is  making 
at  the  time. 

5.  That,  to  obviate  this  propensity  to  do 
by  bad  means  that  which  on  this  occasion 
ought  not  to  be  done  by  any  even  the  best 
means,  the  legislator  ought  not  to  content 
himself,  on  this  occasion,  either  with  simply 
abstaining  from  tying  up  the  hands  of  the 
judge,  or  even  with  committing  to  his  hands 
the  requisite  latitude  of  discretion  in  express 
terms  ; but  that  it  will  be  further  necessary 
expressly  to  declare,  that  in  no  instance  shall 
the  judge,  on  forming  his  decision  for  the  ad- 
mission or  exclusion  of  the  evidence  in  that 
individual  cause,  make  or  admit  of  any  refe- 
rence to  what  may  have  been  done  by  any 
other  judge,  or  even  by  himself,  in  any  pre- 
ceding cause:  any  more  than  a jury  does,  in 
giving  damages  for  a trespass  against  person 
or  goods:  for  that,  in  these  cases,  the  path  of 
precedent  is  the  path  of  constant  error. 

Of  the  absence  of  the  discretionary  power 
here  contended  for,  what  is  the  consequence? 
That  the  chances  against  right  decision  will 
be  all  along  as  infinity  to  one ; in  a word,  that 
the  decision  pronounced  will  be  almost  al- 
ways wrong  and  mischievous.  The  ground  of 
decision  in  each  case  will  be,  not  the  circum- 
stances of  that  individual  case,  not  the  pro- 
portions between  the  quantities  in  that  case, 
but  the  circumstances  of,  the  proportions 
between,  the  quantities  in  some  other  case : 
some  other  case,  in  which  they  have  but  one 
chance  against  an  infinity  of  chances  for  not 
being  different  from  what  they  are  in  the  case 
in  band. 

In  a word,  in  a case  of  this  description,  the 
looking  to  precedent  for  a rule  would  be  ex- 
actly as  incongruous  and  mischievous  as  if,  on 
an  account  between  A and  B,  the  balance  were 
to  be  deduced,  not  from  a comparison  of  the 
sum  of  the  items  on  one  side  with  the  sum 
of  the  items  on  the  other,  but  by  copying  the 
balance  of  a former  account,  in  which  the 
items,  as  well  as  the  persons,  were  all  diffe- 
rent : an  account  between  C and  D. 

In  other  words,  and  those  more  familiar  to 


English  ears,  the  question  as  between  admis- 
sion of  the  evidence  on  one  band,  and  exclu- 
sion on  the  ground  of  vexation,  expense,  and 
delay  (jointly  or  separately,)  on  the  other, 
ought  in  every  instance  to  be  treated  as  a 
question  of  fact,  in  no  instance  as  a question 
of  law:  and  accordingly  it  should  be  the  spe- 
cial  care  of  the  legislator,  by  apt  prohibitory 
words,  to  make  sure,  as  far  as  it  depends  upon 
him,  that  no  question  of  law  shall  ever  be 
made  of  it. 

CHAPTER  II. 

EXCLUSION  ON  THE  GROUND  OF  VEXATION, 
IN  WHAT  CASES  PROPER. 

§ 1.  Modifications  of  lohich  vexation,  consU 
dered  as  a pround  for  excluding  evidence, 
is  susceptible. 

The  idea  of  vexation,  judicial  vexation,  is 

a most  extensive  one  : punishment  itself 

punishment  in  all  its  modifications — is  but 
a modification  of  it. 

, Vexation  is  evil,  any  evil,  produced  by  the 
hand  of  law  : if  with  a direct  intention  (ulti- 
mate or  not  ultimate)  the  evil  comes  under 
the  name  of  punishment ; if  not  with  a direct 
intention,  whether  with  or  without  an  indi- 
rect intention  (which  is  as  much  as  to  say, 
with  or  without  a prospect  of  this  result,  in 
the  character  of  a consequence  of  the  act  of 
power  exercised,)  it  then  comes  under  the 
notion,  not  of  punishment,  but  of  vexation. 

From  the  acts  done,  with  or  without  ne- 
cessity, in  a course  of  judicial  procedure ; and 
in  particular  from  the  acts  done  for  the  pur- 
pose of  the  obtainment  and  delivery  of  evi- 
dence,— vexation  (it  will  be  seen)  is  liable 
to  be  produced  in  the  breasts  of  persons  of 
various  descriptions,  implicated  habitually  or 
occasionally  in  the  juridical  transactions:  — 
1.  Parties;  2.  Witnesses;  3.  Third  persons ; 
4.  The  public  at  large  ; 5.  Professional  law- 
yers, in  the  character  of  assistants  to  the 
parties ; 6.  Judges,  and  the  official  lawyers 
under  them. 

As  to  the  vexation  considered  as  liable  to 
fall  upon  the  parties  in  the  mere  character  of 
parties,  it  belongs  not  to  the  present  purpose. 
But  a party,  whether  at  his  own  instance,  or 
at  that  of  an  adversary  or  a co-party,  is  liable 
to  be  received  in  the  character  of  a witness : 
received  to  give  information  relative  to  the 
matters  of  fact  in  question,  just  as  it  might 
happen  to  an  extraneous  witness  to  do.  It  is 
in  this  quality,  and  this  alone,  that  any  vex- 
ation to  which  it  may  happen  to  him  to  stand 
exposed,  is  to  the  purpose  here. 

I.  Of  vexation  by  reason  of  attendance,  the 
evil  will  not,  in  a direct  way,  naturally  tall  on 
any  other  person  than  the  proposed  witness. 

In  the  character  of  a ground  of  exclusion, 
it  therefoi  e has  ho  place,  if,  notwithstanding 


840 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[B.  IX.  P.  Ife 


the  vexation,  the  proposed  witness,  by  his 
own  consent  freely  and  fairly  obtained,  deli- 
vers, or  is  ready  to  deliver,  such  his  testi- 
mony. 

No  more  has  it,  in  the  opinion  of  the  judge, 
if  a compensation,  such  as  in  the  opinion  of 
the  judge  is  an  adequate  one,  be  tendered  to 
him  : and  in  this  case  there  is  nothing  which 
should  render  the  compensation  incapable  of 
being  rightly  estimated,  more  than  in  a mul- 
titude of  other  cases  in  which  such  estimation 
is  performed  in  every  day’s  practice. 

In  a remote  way,  it  may  however  happen 
that  the  dVil  of  vexation  by  reason  of  atten- 
dance shall  fall  on  persons  other  than  the 
proposed  witness. 

One  example  is,  when,  in  consequence  of 
the  evidence  of  the  proposed  witness,  it  be- 
comes necessary  to  the  party  against  whom 
such  evidence  makes,  to  oppose  it  by  coun- 
ter-evidence, such  as  otherwise  would  not 
have  been  produced.  In  this  case,  to  any 
vexation  pressing  on  the  proposed  witness, 
must  be  added  the  vexation  attached  to  the 
delivery  of  such  counter -evidence  which 
vexation  (it  being  supposed  to  be  of  that  sort 
which  attaches  on  attendance)  will,  if  un- 
compensated, rest  on  the  shoulders  of  the 
counter- witness ; if  compensated  (viz.  at  the 
c.xpense  of  the  counter-party,)  upon  those  of 
the  counter-party  at  whose  expense  it  is  com- 
pensated. 

Another  possible  example  is  this: — Over 
and  above  any  vexation  pressing  upon  the 
proposed  attendant  witness  himself  by  reason 
of  his  attendance,  some  vexation  (some  posi- 
tive loss,  for  example,  or  loss  of  an  oppor- 
tunity of  gain)  may  befall  some  third  person, 
by  reason  of  some  connexion  which  his  inte- 
rest has  with  the  attendance  of  the  proposed 
witness  at  another  place.  An  inconvenience 
of  this  sort  will,  to  the  extent  of  it,  form  as 
substantial  an  objection  to  the  delivery  of  the 
evidence,  as  if  the  proposed  witness  were 
himself  the  individual  suffering  under  it.  But, 
in  this  case,  the  difficulty  of  proof,  where  the 
mischief  exists,  will  naturally  be  more  consi- 
derable ; as  likewise  the  danger  of  deception 
by  fallacious  evidence,  where  the  evil  has  no 
real  existence. 

In  a mass  of  vexation  produced  by  reason  of 
attendance,  four  branches  will  in  almost  every 
instance  be  distinguishable  : four  branches, 
producible  respectively  by  the  four  following 
causes : — 

1.  Journey  out,  to  the  seat  of  judicature; 
viz.  from  the  spot  or  spots  at  which,  had  it 
jiot  been  tor  the  obligation  of  the  attendance, 
the  witness  would,  during  the  length  of  time 
consumed  by  the  attendance,  have  been  sta- 
tioned. Of  this  branch  of  the  vexation,  the 
weight  is  of  course  variable  ad  infinitum,  — 
having  no  other  limits  than  those  of  the  globe 
of  the  earth  itself.  Where  the  distance  is 


considerable,  this  branch  of  the  vexation  will 
naturally  be  accompanied  with  the  obligation 
of  pecuniary  disbursement : of  which  else- 
where, under  the  separate  head  of  expense. 

2.  Attendance  in  court  (i.  e.  in  the  pre 
sence  of  the  judge  by  whom  the  evidence  is 
received)  during,  or  for  the  purpose  of,  the 
delivery  of  the  evidence.  If,  the  witness 
being  sick  in  bed,  the  judge,  for  the  purpose 
of  receiving  his  testimony,  visits  him  at  his 
bed-side,  his  chamber  becomes  thereby,  to 
this  purpose,  a court  of  justice. 

3.  Demurrage.  Attendance  in  the  neigh- 
bourhood of  the  court,  for  a length  of  time 
frequently  uncertain — hours,  days,  or  even 
w'eeks — that  he  may  be  in  readiness  to  pay 
his  attendance  in  court,  when  the  time  comes 
for  the  delivery  of  his  evidence. 

4.  Journey  home,  or  from  the  seat  of  judi- 
cature ; viz.  to  the  spot  which,  had  it  not 
been  for  the  fultilling  of  the  obligation  thus 
imposed  on  him,  he  would  at  that  time  have 
occupied. 

II.  Vexation  by  reason  of  disclosure,  may 
fall  to  the  charge  of  any  person  or  persons  to 
whom  it  may  happen  to  sustain  inconvenience 
in  any  shape  from  the  disclosure  of  any  mat- 
ter of  fact  capable  of  being  disclosed  by  de- 
livery of  evidence  ; which  is  as  much  as  to 
say,  any  sort  of  fact  whatsoever. 

These  persons  may  be  — 1.  The  proposed 
witness  himself,  or  persons  specially  connected 
with  him,  whether  in  the  way  of  self-regard- 
ing interest,  or  of  sympathy ; 2.  Other  in- 
dividuals at  large ; 3.  The  public  at  large : 
including  the  members  of  the  governing  body, 
considered  in  respect  of  such  their  public  ca- 
pacity. 

For  the  different  shapes  in  which  vexation, 
in  the  case  of  an  individual  (the  proposed  wit- 
ness, or  any  other,)  may  assume,  look  to  the 
shapes  in  which  injury  may  display  itself,  cor- 
responding to  the  possessions  in  respect  to 
which  injury  may  befall  him;  viz.  person, 
property,  reputation,  condition  in  life.* 

Facts,  from  the  disclosure  of  which  it  may 
happen  to  the  public  at  large,  or  to  govern- 
ment, in  respect  of  the  public  interest,  to 
receive  harm,  may  be  comprised  under  the 
general  denomination  of  state  secrets.\ 

For  the  respects  in  which  it  may  happen 
to  the  public  at  large  to  experience  vexation 
from  this  source,  consult  the  catalogue  of 
public  offences.^ 


Dumont’s  “ Trait^s  de  liCgislation,” — 
“ Introduction  to  Morals  and  Legislation," 
(Vol.  I.  p.  99.) 

•h  If  a witness  is  asked  a question,  the  answer 
to  which  would  disclose  anything  which  might 
prove  detrimental  to  the  public  service,  the  judge 
will  interpose  to  prevent  the  answer  from  being 
given — Ed. 

± Dumont,  nt  supra — “ Introduction,”  &<- 
(V'ol.  I.  pp.  101,  141.) 


PROPER  EXCLUSIONS  — VEXATION. 


Ch.  IL] 

In  respect  of  that  branch  of  the  vexation 
by  reason  of  attendance  which  consists  of 
attendance  in  court,  the  witness  has  as  many 
co-sufferers  as  there  are  persons  of  other  de- 
scriptions on  whom  the  same  duty  is  imposed : 
the  ag^egate  mass  increases,  consequently, 
with  the  number  of  these  persojis. 

Among  these  persons  must  be  distinguished 
— 1,  The  professional  assistants  so  attending 
for  the  several  parties;  2.  The  judge  or 
judges  so  attending,  with  his  or  their  official 
subordinates. 

§ 2.  Vexation  to  the  witness,  or  to  persons  at 

large,  in  so  far  as  affected  by  his  testimony, 

how  far  a proper  ground  of  exclusion. 

Where  the  vexation,  in  all  shapes  taken  to- 
gether, that  would  result  from  the  delivery  of 
the  evidence  in  question,  constitutes  a greater 
evil  than  the  evil  that  would  result  for  want 
of  the  evidence,  the  evidence  in  question 
ought  not  to  be  delivered.  In  the  opposite 
case,  it  ought  to  be  delivered,  and  if  not  about 
to  be  delivered  without  compulsion,  com- 
pelled. 

To  determine  the  preponderance,  as  be- 
tween the  evil  (the  vexation)  by  delivery  of 
the  evidence,  and  the  evil  (injustice  or  dan- 
ger of  injustice)  for  want  of  the  evidence, 
belongs  of  course  to  the  legislator : in  so  far 
as,  in  the  situation  in  which  he  acts,  it  lies 
within  his  power  to  make  such  an  estimate 
as  shall  prove  a just  one  in  all  individual  cases. 
Optimus  legislator  qui  minimum  judici  relin- 
quit. 

In  so  far  as  it  lies  not  within  the  power  of 
the  legislator  to  form  any  such  estimate,  he 
ought  to  invest  the  judge  with  the  power  of 
forming  an  estimate  for  that  purpose  in  each 
individual  case. 

So  little  can  be  done  in  this  way  with  pro- 
priety by  general  rules,  that  the  first  and  fun- 
damental rule  should  be  that  which  gives  the 
requisite  latitude  of  power  to  the  judge  : in 
relation  to  which,  the  limitations,  if  any,  which 
it  may  be  thought  proper  to  apply  to  that 
power  (i.  e.  where  the  legislator  thinks  fit 
to  take  the  determination  upon  himself,)  will 
come  in  afterwards  as  exceptions. 

If  the  suit  itself  is  instituted  for  no  other 
purpose  than  that  of  procuring  the  disclosure 
(the  disclosure  not  being  intended  to  be  made 
use  of  as  evidence  in  any  other  suit,)  there  is 
not,  in  fact,  any  demand  for  the  disclosure  in 
the  character  of  evidence.  There  is  no  real 
suit,  at  least  no  justly-grounded  suit,  for  the 
purpose  of  which  the  disclosure  is  called  for,  to 
any  such  intent  as  that  of  its  serving  in  the 
way  of  evidence.  The  suit  is  a feigned  suit ; 
an  attempt  to  impose  unlawful  compulsion 
upon  the  witness,  making  the  judge  the  in- 
strument of  it — making  him  lend  his  power 
in  this  way  to  a purpose  to  which  it  was  not 
intended,  either  by  himself  or  by  the  legisla- 
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tor,  that  it  should  be  made  subservient.  In 
this  case,  the  vexation,  whatever  it  be,  has 

no  benefit  to  weigh  against  it  in  the  scale 

no  such  benefit,  as  the  power  of  the  law,  ap- 
plied in  the  way  of  judicial  procedure,  was 
intended  to  produce. 

Let  the  compulsory  process  which  the  judge 
has  the  power  of  applying  to  a proposed  wit- 
ness for  the  extraction  of  his  testimony,  be 
the  sort  of  torture  applied  to  produce  the  pre- 
tence of  unanimity  in  an  English  petty  jury; 
viz.  keeping  him  in  a state  of  imprisonment, 
without  meat  or  drink,  and  so  forth.  Let 
the  fact,  the  disclosure  of  which  is  thus  en- 
deavoured to  be  obtained,  be  a secret  in  trade  : 
understood  or  not  understood  in  that  charac- 
ter by  the  proposed  witness ; possessed  by 
some  other  person,  a manufacturer,  and  con- 
stituting his  only  source,  and  that  an  ample 
source,  of  livelihood.  Were  the  disclosure 
compelled,  and  compelled  by  this  means,  here 
would  be  two  persons,  with  a distinct  injury 
inflicted  upon  each : on  the  manufacturer, 
wrongful  interception  of  pecuniary  gain,  equi- 
valent to  WTongful  imposition  of  pecuniary 
loss;  on  the  witness,  unlawful  compulsion, 
by  fear  of  corporally  afflictive  imprisonment. 
Just  as  if  the  plaintiff  had  got  the  witness 
into  a room,  and  there  kept  him  locked  up 
without  food  and  so  forth,  till  he  discovered 
what  was  wanted. 

Such  would  be  the  consequence,  if  in  lend- 
ing his  sanction  to  contracts  (thereby  adopt- 
ing them,  and  converting  them  into  so  many 
particular  laws,)  the  legislator  were  to  include 
wagers ; omitting  to  make  an  exception  in 
respect  of  wagers  having  for  their  object  the 
giving  effect  and  impunity  to  the  sort  of  injury 
just  above  described. 

Two  leading  cautions  present  themselves  as 
proper  to  be  submitted  to  the  legislator : the 
first  tending  to  enlarge  the  sphere  of  exclusion 
on  this  ground  — the  other  to  contract  it. 

I.  Fancy  not,  that,  by  the  regard  due  to 
justice,  you  are  bound  to  lay  down  any  such 
unlimited  rule,  as  that,  on  every  occasion, 
every  man  has  a right  to  the  testimony  of 
every  other  man,  without  regard  to  conse- 
quences. Fiat  justitia,  ruat  ccelum,  might 
lead  you  to  this,  if,  as  they  are  but  too  apt 
to  be,  the  flourishes  of  orators  were  to  be 
taken  for  inviolable  rules. 

Observe  one  consequence ; all  secrets  then 
are  at  an  end.  From  all  those  weaknesses, 
the  mischief  of  which  results  rather  from  di- 
vulgation than  from  commission,  malignity  or 
idle  curiosity  tears  the  veil : the  absolutely 
immaculate,  if  such  there  be  in  the  world, 
excepted,  all  reputation  is  at  an  end.  All 
that  ill-humour,  which,  had  it  not  been  drag- 
ged forth  into  the  light  and  air,  would,  like 
embers  under  ashes,  have  died  away  in  the 
bosom  in  which  it  was  kindled  — died  away 
without  further  consequences,  — all  this  ma- 
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gazine  of  malignant  combustibles,  being  drag- 
ged forth  into  the  light,  blazes  out  and  kindles 
into  quarrels. 

From  this  source  of  unfathomable  mischief, 
states  are  no  more  secure  than  individuals. 
All  cabinets,  all  war-offices,  are  laid  open : 
the  most  vulnerable  part  of  each  weaker  state 
laid  open  to  each  stronger  state  which,  whe- 
ther in  a state  of  actual  or  only  premeditated 
hostility,  lies  in  wait  to  take  advantage  of  it. 

Mischief  enough  without  doubt:  but  by 
what  means  producible?  Oh,  for  the  means, 
nothing  can  be  more  simple.  They  have  been 
inventedj  they  have  been  practised  : nor  yet 
altogether  without  success.  Lay  a wager. 
Would  you  know  the  sex  of  this  or  that  per- 
son ?•  Would  you  know  the  use  or  the  uses 
that  he  or  she  has  made  of  it  ? f Would  you 
know  to  what  happy  exertion  of  invention 
your  too  successful  rival  owes  his  present 
opulence  ? f Would  you,  for  the  benefit  of 
your  liberal  employer  on  the  other  side  of  the 
frontier  line,  know  in  what  part  of  it  the 
magazines  of  your  own  state  are  empty,  in 
what  other  quarter  such  as  are  full  may  be 
fired  to  most  advantage?  ||  Here  are  your 
means.  You  and  an  associate  of  yours  lay  a 
wager:  one,  that  the  matter  in  question  lies 
or  lay  in  one  way ; the  other,  that  it  lies  or 
lay  in  the  opposite  way.  To  determine  this 
wager,  you  call  in  as  witnesses  all  persons 
whose  situation  and  connexion  have  placed 
them  in  a way  to  know.  In  a word,  you  take 
in  reality  that  sort  of  course  which  in  Eng- 
land the  lord  high  chancellor  forces  you  and 
your  adversary  to  say  you  had  taken  (though 
it  is  no  such  thing)  on  pain  of  seeing  justice 
denied  to  that  one  of  you  to  whom  it  is  due. 


• Vexation  in  respect  of  condition  in  life. 

The  history  of  the  illustrious  and  most  extra- 
ordinary lady  who  for  the  greater  part  of  her 
life  appeared  in  a male  character,  and  was  known 
by  the  name  of  the  Chevalier  d’Eon,  affords  a 
real  example  to  this  purpose.  In  the  city  of 
London,  different  sets  of  persons  laid  wagers  on 
the  subject  of  her  sex : one  of  these  wagers  came 
to  a trial  in  the  Court  of  King’s  Bench ; and  on 
the  occasion  of  that  trial  the  lady  herself  was 
summoned  to  mve  her  evidence.  In  this  scanda- 
lous attenmt,  the  vice  of  gaming  was  added  to  the 
private  offence  attempted,  and,  by  the  very  at- 
tempt, committed  in  some  sort,  by  this  indecent 
and  barbarous  impertinence.  Had  she  appeared, 
the  injury  would  nave  been  a modification  of  the 
offence  termed  in  the  English  law  false  impri- 
sonment. Whether  she  appeared  or  no,  it  would, 
in  a comprehensive  system  of  penal  law,  em- 
bracing the  whole  catalogue  of  injurious  acts, 
have  come  at  any  rate  under  the  denomination 
of  ^ simple  personal  injury. — See  Dumont  m# 
supra — “ Introduction  to  Morals  and  Legisla- 
tion,” (Vol.  I.  pp.  09,  130.) 

•f*  Vexation  in  respect  of  reputation. 

± Vexation  in  respect  of  property. 

I)  Vexation  to  government,  and  the  public  at 
large:  vexation  having  the  effect  of  treason,  to 
the  destruction  of  the  stats 
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IL  The  opposite  caution  will  not  require 
many  more  words. 

On  the  score  of  vexation,  do  not  set  down 
on  the  side  of  mischief  (unless  on  the  side  of 
advantage  you  set  down  a sum  much  great- 
er,) the  certain  or  contingent  result  from 
any  disclosure  by  which  it  may  happen  to  the 
witness,  or  anybody  else,  to  be  subjected 
( whether  in  the  way  of  satisfaction  or  even  of 
punishment)  to  any  legal  obligation : or  (w’hat 
is  the  same  thing  in  other  words)  by  which 
the  law  may  come  to  receive  its  execution; 
by  which  the  predictions  and  engagements 
taken  by  the  substantive  branch  of  the  law, 
may  come  to  be  fulfilled. 

Be  the  amount  what  it  may,  all  such  vex- 
ation is  overbalanced.  An  assumption  to  that 
effect  must  in  every  case  be  made.  If  the 
vexation  be  not  overbalanced,  the  fault  lies 
in  the  substantive  branch  of  the  law ; in  that 
part  of  the  law  by  which  the  obligation  is  im- 
posed : it  is  to  that  branch  of  the  law,  and 
that  alone,  that  the  remedy  should  be  ap- 
plied. The  prediction  made  by  the  substan- 
tive branch  of  the  law  should  be  recalled,  not 
disfulfilled ; the  engagement  taken  by  it  dis- 
solved, not  violated. 

To  establish  as  a sufficient  reason  for  the 
exclusion  of  the  evidence,  any  vexation  liable 
to  result  from  it  in  this  shape,  is  exactly  as 
unreasonable  as  in  an  account  current  it  would 
be  to  set  down  on  either  side  a debt  already 
paid  and  overpaid. 

The  tendency  of  the  evidence,  is  it  to  cause 
some  other  debt  to  be  paid,  which  otherwise 
might  not  have  been  paid,  or  of  which  pay- 
ment might  not  otherwise  be  obtained  so 
cheaply  or  so  speedily?  So  much  the  better. 
Is  it  to  cause  some  other  offence  to  be  pu- 
nished, which  otherwise  might  never  have 
been  punished,  or  not  so  cheaply  or  so  soon  ? 
So  much  the  better.  In  both  cases,  justice  is 
done  in  two  causes,  at  the  expense  of  one. 

Upon  the  whole,  then,  let  it  be  understood 
that,  whenever  the  vexation  that  might  be 
produced  by  the  delivery  or  receipt  of  the 
evidence  in  question  is  stated  as  affording  an 
adequate  reason  for  the  exclusion  of  it  (i.  e. 
as  outweighing  the  mischief  that  would  re- 
sult from  the  exclusion  of  it, — viz.  the  mis- 
decision,)  the  vexation  must  be  understood 
to  be  pure,  and  not  having  any  such  counter- 
balance to  it  as  above-mentioned. 

Yet  it  is  in  the  case  where  it  is  thus  over- 
balanced, that  English  lawyers  make  it  a 
matter  of  pride  and  glory  to  carry  it  to  ac- 
count. On  the  other  hand,  where  it  has 
nothing  at  all  to  balance  it,  how  often  shall 
we  not  see  it  left  out  of  the  account  altoge- 
ther, as  if  no  such  mischief  were  produced. 

- Take  for  a feigned  case,  one  that  till  the 
other  day  w'as  in  part  a true  one.  A catholic 
priest,  saying  mass — .that  is,  discharging  the 
indisputable  duties  of  his  office — in  England, 
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is  liaWe  to  be  hanged.*  Delivering  his  testi- 
mony on  a dispute  about  an  affair  of  a few 
shillings,  in  which  he  has  no  concern,  ques- 
tions are  put  to  him,  the  answers  to  which, 
if  true,  will,  with  a force  sufficient  for  con- 
viction, prove  him  to  have  committed  the  act 
thus  converted  into  a crime.  The  vexation 
that  wonld  thus  befall  him,  does  it  constitute 
a sufficient  reason  for  stopping  the  mouth 
either  of  the  witness  oi-  his  examiner  ? By  no 
means.  The  law  which  attaches  this  penalty 
to  the  performance  of  that  religious  duty, 
so  long  as  it  continues  on  the  statute-book, 
must,  to  this  as  well  as  every  other  purpose, 
be  taken  for  a good  law ; and  fit  and  proper 
to  be  executed,  as  well  upon  the  ground  of 
this  as  of  any  other  evidence.  The  law  shall 
be  as  bad  a one  as  it  pleases  the  reader  to 
suppose  it.  But  in  whose  mouth  does  it  lie 
to  call  it  so,  and  to  seek  to  defeat  it  in  this 
way?  In  the  mouth  of  the  legislator?  But 
in  his  hands  is  the  power  of  doing  away  the 
mischief  of  the  law,  not  only  in  this  chance 
and  solitary  instance,  but  in  all  instances,  and 
for  ever.  How  inconsistent  and  absurd,  to 
do  away  the  mischief  in  retail,  and,  in  the 
very  self-same  shape,  leave  it  to  remain  in 
gross!  In  the  mouth  of  the  legislator?  He 
contradicts  himself.  In  the  mouth  of  the 
judge  ? He  contradicts  the  legislator,  usurps 
his  power,  puts  himself  into  his  place. 

Suppose  that — instead  of  applying  the  re- 
medy to  the  really  peccant  part,  the  substan- 
tive branch  of  the  law  — the  legislator  were 
to  be  inconsistent  enough  to  determine  upon 
applying  it,  and  in  the  way  here  in  question, 
to  the  adjective  branch,  — applying  it  in  the 
shape  of  an  evidence-excluding  rule.  What 
shall  be  the  extent  of  the  rule  ? Particular, 
or  general  ? Shall  it  be  particular,  and  stand 
thus  : — A catholic  priest,  if  called  in  as  a 
witness  in  a cause  in  which  he  is  not  a party, 
shall  not  be  compelled  to  make  answer  to  any 
questions,  the  answers  to  which,  if  true, 
would  prove  him  to  be  such  ? By  the  suppo- 
sition, this  persecution  ought  to  be  abolished : 
what  does  the  rule  towards  the  abolition  of 
it? 

Shall  the  exclusion,  though  made  to  no 
other  end  than  that  of  serving  as  a remedy 
against  the  particular  sort  of  tyranny  here  in 
question,  be  general?  and  accordingly,  in- 
stead of  a catholic  priest,  shall  it  say  a per- 
son ? and  instead  of  the  words  to  be  such,  say, 
to  have  been  guilty  of  any  offence  ? What  a 
price  would  here  be  paid  for  the  benefit  of 
this  remedy  1 The  whole  fabric  of  the  law 
weakened,  with  all  the  securities  that  rest 


* By  the  11  & 12  Will.  HI.  c.  4,  the  punish- 
ment was  commuted  to  perpetual  imprisonment 
This  act  was  repealed,  ana  the  exercise  of  the 
Roman  Catholic  religion  tolerated  by  the  18  Geo. 
HI.  c.  60,  and  the  31  Geo.  III.  c.  32 — Ed. 
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upon  it ; and  the  protection  to  the  innocent 
religionist  no  better  on  this  plan  than  on  the 
foregoing  one.  * 

Instead  of  being  the  work  of  the  legislature, 
suppose  the  extension  to  be  the  work  of  the 
Judicial  authority  ; on  the  occasion  of  some 
individual  suit,  the  judge  finding  or  making 
a pretence  for  stopping  the  disclosures,  by  an 
individual  decision  made  on  the  occasion  of 
that  individual  suit ; and  on  the  next  occasion 
of  the  like  kind  another  judge  making,  either 
out  of  the  decision  itself,  or  out  of  something 
of  a general  nature  supposed  to  have  been  said 
on  that  individual  occasion,  a general  rule. 
Of  the  additional  mischief,  intimation  has  just 
been  given.  Insubordination,  contempt,  usur- 
pation ; the  confidence  of  the  subject  in  the 
legislator  shaken  ; disobedience  preached  by 
example — by  the  example  of  those  whose  em- 
ployment, profession,  and  peculiar  duty  it  is, 
to  exact  obedience  from  everybody  else.f 

To  the  vexation  attached,  as  above,  to 
the  delivery  of  the  testimony,  when  the  will, 
the  intention,  to  deliver  it,  has  been  formed, 
must  be  added  for  consideration  the  vexation 
that  may  come  to  be  attached  to  the  coercive 
arrangements  which  it  may  be  necessary  to 
take  for  the  purpose  of  causing  the  will,  the 
intention,  to  be  formed.  To  this  head  be- 
long, in  the  case  of  personal  evidence,  search 
for  the  person  of  the  proposed  witness:  entry, 
with  or  without  force,  into  the  house,  land, 
ship,  or  other  receptacle,  for  that  purpose  : 
arrestation,  detinue,  conveyance,  commit- 
ment, alimentation.  In  the  case  of  real  and 
written  evidence,  — entry  as  before ; search 
as  before;  examination,  seizure ; detinue,  con- 
veyance ; and  in  some  cases,  where  the  source 
of  evidence  is  a living  animal,  alimentation, 
as  before.  In  the  case  of  written  evidence, 
examination  of  books  and  papers,  making  of 
transcripts,  extracts,  translations,  abstracts. 

In  regard  to  vexation  of  this  casual  and 
multifarious  description,  two  propositions 
present  themselves  as  expressive  of  the  line 
of  propriety  on  this  ground. 

1.  In  forming  a comparative  estimate,  as 
between  the  mischief  of  admission  and  the 
mischief  of  exclusion,  for  the  purpose  of  de- 
termining whether  the  evidence  shall  be  re- 


+ Quaere,  on  this  and  every  such  occasion  — 
How  much  more  mischievous  has  the  offence 
been,  in  the  case  where,  after  the  commission  of 
it,  the  proof  of  it  is  brought  out  in  that  indirect 
and  casual  way,  than  if  brought  out  in  any  of 
the  more  common  modes?  What  alteration  is 
made  in  the  past  mischief  of  an  offence,  by  the 
subsequent  incident  (whatever  it  be)  by  which 
the  commission  of  that  same  offence  is  brought 
to  light?  If  none  at  all,  then  why  is  it,  to  wnat 
good  end  is  it,  that  an  offence  shall,  if  brought 
to  light  by  one  incident,  be  punished  with  death, 
— if  by  another  incident,  go  unpunished  alto- 
gether ? 
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ceived  or  excluded,— so  much  of  the  vexation  =| 
(in  whatsoever  shape  or  shapes  it  presents  it- 
self) ought  to  be  taken  into  account,  as  will 
take  place  notwithstanding  any  inclination 
on  the  part  of  the  witness  (including,  in  case 
of  real  or  written  evidence,  the  person  on 
whom  the  production  of  the  source  of  evi- 
dence depends)  to  yield  the  evidence. 

2.  But  in  this  account  no  vexation  ought 
to  be  included,  the  necessity  for  which  is  pro- 
duced by  the  repugnance  of  the  proposed  wit- 
ness. He  himself  being  the  author  of  it,  be 
it  ever  so  heavy,  the  weight  of  it  can  afford 
no  just  reason  for  depriving  the  party  of  the 
benefit  of  the  evidence — of  the  legal  service 
which  is  his  due. 

As  to  the  provision  which  it  may  be  neces- 
sary and  proper  to  make  for  the  forthcoming- 
ncss  of  the  evidence,  considered  under  its 
several  modifications,  as  above,  and  in  the 
several  cases  of  difficulty  that  may  arise, — it 
belongs  rather  to  the  subject  of  procedure  at 
large,  than  to  the  subject  of  evidence.  The 
field  would  be  much  too  wdde  a one  to  be 
inclosed  within  the  limits  of  the  subject  now 
in  hand. 

On  this  part  of  the  ground,  the  utmost  that 
can  be  done  is  to  give  principles.  Proposi- 
tions fit  to  appear  in  terminis,  though  it  were 
not  in  the  character  of  lavvs,  but  of  mere  in- 
structions, could  not  be  given  without  giving 
also  in  terminis  the  laws  (substantive  as  well 
as  adjective)  in  modification  of  which  they 
would  have  to  operate. 

§ 3.  Vexation  to  the  judge,  or  to  any  of  his 

subordinates,  how  far  a proper  ground  of 

exclusion. 

The  sort  of  vexation  herein  question  is  that 
and  that  alone,  against  which  the  exclusion 
of  this  or  that  mass  of  evidence  is  capable  of 
operating  as  a remedy.  The  vexation  will 
therefore  be  of  that  sort,  and  that  sort  only, 
which  is  producible  by  excess  in  respect  of 
the  quantity  of  evidence  which  it  has  been 
made  incumbent  on  him  to  receive,  and  turn 
in  his  thoughts,  to  serve  as  a ground  for  the 
decision  he  is  called  upon  to  pronounce ; in 
a word,  vexation  having  excess  of  evidence 
for  its  cause. 

Flowing  from  this  source,  vexation  to  the 
judge  has  a claim  to  regard  on  a double  ac- 
count;— 1.  In  respect  of  the  feelings  of  the 
individual;  and  2.  In  respect  of  the  conse- 
quence of  it  to  the  cause. 

On  his  own  account,  and  looking  no  fur- 
ther, the  feelings  of  the  judge  have  exactly 
the  same  claim,  neither  stronger  nor  weaker, 
to  be  considered,  as  those  of  any  other  indi- 
vidual in  the  state. 

Considering  the  matter  in  this  single  and 
abstract  point  of  view,  it  may  seem  difficult 
to  comprehend  how  it  should  happen  that,  if 
the  evidence  in  question  be  material,  a lot  of 


vexation  thus  narrow  in  extent  should  ever 
swell  to  such  a pitch  as  to  form  a ground 
Sufficient  in  point  of  reason  and  utility  for 
the  exclusion  of  it.  • 

Difficult,  yes;  but  not  impossible:  espe- 
cially under  English  law;  especially  consider- 
ing among  how  large  a number  of  persons  it 
mayhappen  totbejudicial  power  to  be  shared; 
say  a dozen  occasional  judges  (jurymen,)  and 
one  permanent  one,  with  from  two  or  three 
to  half-a-dozen  or  more  subordinate  judicial 
officers.  These  jurymen  have  all  been  shut 
up  together  for  twenty-four  hours,  a case  that 
has  sometimes  happened  : value  at  stake,  per- 
haps a hundred  thousand  pounds  — perhaps 
not  a hundreth  part  as  many  pence. 

But  (besides  that,  in  this  sense  of  the  word 
material,  there  are  degrees  of  materiality) 
what  may  happen  is,  that  the  information 
proffered  in  the  character  of  evidence  may  be 
irrelevant  altogether;  of  which  case  after- 
wards. In  this  case  there  can  be  no  diffi- 
culty. 

The  service  of  the  judge  is  in  some  in- 
stances voluntary,  in  others  compulsory.  If 
voluntary,  he  derives  from  the  office,  in  some 
shape  or  other,  what  in  his  own  judgment 
(which  is  the  only  competent  one)  is  a sul- 
ficieiit  recompense.  But  even  in  this  case, 
vexation,  labour,  attendance,  should  not  be 
imposed  upon  him  to  no  use : much  less  where 
the  service  is  compulsory,  as  in  the  case  of 
juries,  and  several  other  cases.* 

* The  judge  being  considered  as  the  sort  of 
person  on  whose  shoulders  the  labour  and  other 
vexation  attendant  on  the  delivery  of  evidence 
rests,  the  situation  he  may  be  in  admits  of  an 
ulterior  distinction  of  great  practical  import- 
ance. 

Distinct  from  the  vexation,  the  unbalanced 
mental  suffering,  which  in  each  individual  in- 
stance may  or  may  not  be  the  consequence  of 
the  labour  thus  bestowed,  there  is  one  accompa- 
niment which  is  altogether  inseparable  from  it — . 
viz.  the  consumption  of  time — the  quantity  of 
time  occupied  in  the  bestowing  of  such  labour. 

There  are  classes  of  judges,  to  the  aggregate 
quantity  of  whose  time,  applicable  to  this  pur- 
pose, there  is  no  natural  and  absolute  limit.  In 
this  case  are  all  judges  but  those  who  judge  en 
dernier  resort.  In  this  way,  as  in  aU  others, 
whatever  quantity  of  natural  business  there  may 
be  to  be  done,  judges  in  sufficient  number  may 
naturally  be  found  for  doing  it.  If,  at  the  same 
time  that  there  are  not  fit  persons  enough  ready 
to  take  upon  themselves  the  duty  without  pecu- 
niary retribution,  pecuniary  retribution  cannot 
be  found  in  sufficient  quantity  to  afford  to  the 
number  needed  an  adequate  inducement, — in 
such  ca.se  there  exists  a limit  to  the  quantity  of 
time  applicable  to  the  purpose  in  question,  on 
the  part  of  these  subordinate  classes  of  judges. 

There  is  one  class  of  judges,  to  the  aggr^ate 
quantity  of  whose  time  there  is  a certain  limit. 
In  this  case  are,  in  every  country,  the  judge,  or 
bench  of  judges,  to  whom  it  belongs  to  judge  en 
dernier  resort.  Of  the  four-and-twenty  houra 
in  each  day,  there  is  a certain  proportion  which 


PROPER  EXCLUSIONS— VEXATION. 


361 


Ch.  II.] 

What  applies,  as  above,  to  the  principal, 
applies,  and  for  the  same  reason,  to  all  sub- 
^ ordinates. 

But  in  this  way,  when  the  quantity  of  the 
vexation  swells  to  a certain  pitch,  the  con- 
nexion is  most  intimate  between  the  per- 
sonal  interest  of  the  judge,  and  the  interest 
of  the  public  at  large,  through  the  medium 
of  the  parties,  or  rather  of  such  one  of  them 
as  happens  to  have  right  on  his  side. 

From  an  overload  of  evidence,  comes  per- 
perplexity:  from  perplexity,  misdecision:  if 

(bating  accidents)  it  may  be,  physically  speak- 
ing, in  the  power  of  the  judge  to  bestow  upon 
this  or  any  other  species  of  labour:  beyond  this, 
the  application  of  any  additional  quantity  of  time 
is  not  merely  inconvenient,  but  physically  im- 
possible. 

In  either  of  two  ways,  the  quantity  of  time 
applicable  on  the  part  of  this  court  of  dernier 
resort^  is,  physically  speaking,  susceptible  of 
extension : one  is,  if  two  or  more  such  supreme 
courts  be  instituted,  each  competent  to  all  cases ; 
the  other  is,  if  two  or  more  such  supreme  courts 
be  instituted,  one  competent  to  judge  dernier 
resort  in  one  sort  of  case,  another  in  another 
sort  of  case,  as  in  the  courts  subordinate  to  them. 
But  the  first  sort  of  arrangement  leads  directly 
to  contradiction,  to  dissension,  to  civil  war,  to 
the  dissolution  of  the  government:  the  other 
keeps  perpetually  alive,  at  least,  an  imminent 
danger  of  those  same  calamities.  Geographical 
lines  of  jurisdiction  are  drawn  with  ease  and 
precision  enough : metaphysical,  logical,  not 
without  the  greatest  difficulty.  As  between  sub- 
ordinate and  subordinate,  where  there  is  one 
superior  to  decide,  the  difficulty  is  not  felt.  But 
as  between  two  co-equal  courts,  as  above  sup- 
posed, if  a difference  of  opinion  or  will  obtains, 
and  neitlier  will  yield,  this  case  resolves  itself 
into  the  foregoing  one — into  the  case  just  de- 
scribed, with  its  ruinous  results. 

In  the  constitutions  of  most  States,  there  is,  to 
this  purpose,  no  difficulty.  In  whatever  hands 
the  supreme  authority  resides,  the  judicial  au- 
thority en  dernier  resort  is  lodged,  in  effect: 
along  with  (to  take  the  current  division)  the 
supreme  executive,  and  the  supreme  legislative. 
In  the  constitutions  of  most  states,  this  supreme 
authority  rests  in  the  hands  of  a single  person, 
a monarch  : and  whatsoever  may  in  other  respects 
be  the  disadvantage  attendant  on  that  species  of 
constitution,  as  to  the  point  here  in  question  tliere 
is  at  any  rate  ho  difficulty,  no  danger.  For  this, 
as  for  all  other  purposes,  he  has  time  sufficient  at 
his  comniand.  The  quantity  of  his  own  personal 
time  is  limited,  like  that  of  every  other  man : 
but  the  quantity  of  other  persons’  time,  capable, 
upon_  occasion,  of  being  applied  by  him  to  the 
termination  of  these  or  any  other  disputes,  is 
without  stint. 

Under  a mixed  constitution,  the  difficulty  may 
be  altogether  a distressing  one.  Delay  increas- 
ing arf  infinitum:  injustice  triumphing,  ini- 

S certain : law  trodden  under  foot : power 
ed  to  be  subordinate,  converted  into  des- 
potic and  supreme.  But  the  solution  belongs 
not  to  this  place — it  belong  to  the  head  of  con- 
stitutional law ; and,  till  the  constitution  of  tlie 
government  be  given,  every  attempt  would  be 
premature. 


the  perplexity  be  at  its  maximum,  an  even 
chance  of  it.  Probably  in  every  system,  cer- 
tainly under  the  English,  the  instances  have 
been  but  too  numerous,  in  which  (not  to  say 
misdecision)  decision  which  to  many  impar- 
tial minds  has  presented  itself  as  erroneous, 
has  been  traced  up  to  this  source.* 

When  the  hearing  of  a cause  has  been  drawn 
out  to  a length  regarded  as  excessive,  the 
principal  matter  and  cause  of  the  excess  has 
generally  consisted  of  the  evidence.f 

In  causes  of  certain  descriptions,  to  such 
a pitch  has  the  mischief  swelled,  as  to  be 
regarded  as  a subject  of  general  horror  to 
persons  whose  situation  in  the  state  has  threa- 
tened them  with  this  species  of  forced  ser- 
vice. { 

Much,  in  this  case,  will  depend  upon  the 
modification  given  in  respect  of  time  to  this 
species  of  service  : whether  de  die  in  diem 
(with  or  without  intervals  of  repose,)  or  the 
whole  to  be  executed  within  the  compass  of 
one  sitting,  and  thence,  occasionally,  towards 
the  close  of  it,  in  a state  of  imprisonment  and 
slow'  torture. 

The  personal  suffering  of  the  judge  is  not 
much  in  danger  of  passing  unheeded,  nor  even 
unremedied,  by  the  judge:  at  least  by  such 
person  or  persons  on  whom,  in  that  com- 
manding station,  the  duration  of  each  atten- 
dance depends.  Nor  yet  has  it  the  less  claim 
to  the  legislator’s  care  : since  to  whatever 
relief  it  happens  to  be  assumed  or  granted  in 
these  cases  by  the  subordinate,  without  the 
observation  of  the  superior,  it  may  happen  to 
be  either  insufficient  or  excessive. 

But  under  the  system  of  payment  by  fees 
(that  is,  under  the  regular  part  of  the  exist- 
ing system  of  procedure  in  most  countries,) 
vexation  to  the  judge  is  apt  to  have  an  ul- 
terior and  much  more  important  claim  to 
notice.  Under  this  system,  ve.vation  to  judges 
and  their  subordinates  is  expense  to  suitors: 
changing  its  shape,  it  transfers  its  seat  at  the 
same  time  to  other  shoulders.  The  quantity 
given,  on  what  individual  it  falls,  is  to  the 
public  (that  is,  to  the  aggregate  composed  of 
all  individuals)  a matter  of  indifference.  The 
misfortune  is,  that,  when  the  seat  and  shape 
of  vexation  is  thus  changed,  the  quantity  of 
it  tends  to  increase  with  a velocity  plainly 
infinite.  In  this  tendency,  the  final  cause  of 
the  technical  system  has  already  been  brought 
to  view'.  On  these  terms,  vexation,  instead 
of  being  shrunk  from,  is  courted:  the  crown 
of  martyrdom  graces  the  peruke  of  the  judge. 

Men  of  the  class  of  professional  law'yers 
(assistants  to  the  parties)  being,  under  all 
their  varieties  and  sub- varieties,  men, — vexa- 
tion weighs  as  heavy  on  their  shoulders  us  on 
any  other. 

• Douglas  Cause.  -j- Hastings  Cause.  ^ 

$ 1.  Election  Committees.  2.  M'ellcsley  s 
case. 
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But  vexation  to  the  lawyer  is  expense  to 
the  suitor.  Under  the  fee  system,  this  trans- 
formation is  undergone  by  that  portion  of  the 
vexation  which  in  the  first  instance  alights 
on  the  shoulders  of  the  judge : under  every 
system,  by  that  portion  which  alights  upon 
the  shoulders  of  the  professional  lawyer,  the 
frequently  indispensable  and  naturally  trea- 
cherous assistant  of  the  parties.  But,  under 
the  fee  system,  the  two  avalanches,  being 
connected  from  the  first,  roll  on  and  accumu- 
late together:  pursuing  the  same  object, 
co-operating,  without  any  need  of  concert, 
from  the  beginning  of  the  game  to  the  end, 
the  lawyers  of  both  classes  keep  playing  into 
each  other’s  hands.  At  the  card-table,  signs 
and  tokens  are  necessary  between  the  osten- 
sible partners  and  the  latent  ones  behind  their 
backs : no  such  dangerous  intercourse  is  neces- 
sary amongst  the  partners  in  the  lottery  of 
procedure. 

Under  any  system  of  payment,  pecuniary 
or  non-pecuniary,  by  which  the  interest  of 
the  functionary  were  not  placed  in  a state  of 
opposition  to  his  duty,  the  zeal  by  which  the 
martyr  to  professional  duty  will  never  cease 
to  be  instigated  to  heap  thorns  upon  thorns 
on  his  self-devoted  head,  will  find  a constant 
moderator  in  the  probity,  the  honour,  and  the 
indolence  of  the  judge:  under  the  fee  system 
it  finds  ostensible  checks,  of  which  the  effi- 
ciency is  destroyed,  by  spurs,  not  the  less 
sensible  for  being  invisible. 

Such  being  the  mischiefs  of  which  vexation 
from  the  delivery  of  evidence  is  composed,  or 
of  which  it  is  liable  to  be  productive  — such 
the  mischiefs  to  which  exclusion  of  the  evi- 
dence presents  itself  as  a remedy,  — does  not 
the  nature  of  things  ever  admit  any  cheaper 
remedy?  This  will  be  the  subject  of  inquiry 
in  a separate  chapter  ; * in  which,  in  this 
point  of  view,  the  three  kindred  diseases, 
vexation,  expense,  and  delay,  all  considered 
as  attached  to  evidence,  are  considered  to- 
gether. In  the  case  of  these  political,  as  in 
the  case  of  physiological  diseases,  to  find 
the  best  remedy,  we  must  understand  the 
causes. 

§ 4.  Arrangements  o f English  law  connected 
with  this  subject. 

Towards  this  subject  what  is  the  aspect  of 
English  law  ? The  answer  may  be  contained 
in  a line  or  two,  or  require  a volume.  What 
on  this  ground  has  been  done  by  English  law? 
By  design,  nothing:  but  by  accident,  and 
without  thought,  much  more  than  can  here 
be  brought  to  view. 

By  design,  by  design  towards  such  an  end, 
how  should  anything  have  been  done?  On 
this  subject,  had  anything  been  done,  it  would 


• Jnfrd^  Chap.  VII.  Remedies  succedaneous 
to  Exclmion, 
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have  belonged  to  the  system  of  procedure : 
and,  except  here  and  there  in  patches,  the 
system  of  procedure  has  never  been  the  work 
of  the  legislator.  What  has  been  done,  has* 
been  the  work  of  the  judicial  authority.  But 
to  avert  vexation  is  one  of  the  ends  of  jus- 
tice >^3nd  the  ends  of  judicature,  instead  of 
coinciding,  have  been  at  variance  with  those 
ends.  Vexation  is  inseparably  connected  with 
expense : and  the  ends  of  judicature  have 
been,  not  to  save,  but  (for  the  sake,  and  in 
proportion  to  the  amount,  of  the  profit  ob- 
tainable from  it)  to  embrace  every  occasion 
for  the  augmentation  of,  expense. 

Under  the  head,  for  example,  of  vexation 
to  individuals  (whether  strangers  or  parties) 
in  the  character  of  witnesses,  — ordinary  vex- 
ation, in  respect  of  journeys  to  and  from, 
attendance  and  demurrage : what  on  this  head 
has  been  done? 

By  design,  as  already  observed,  nothing: 
by  accident,  more  or  less : — here  one  thing, 
there  another. 

What  in  this  way  has  been  done  at  all,  has 
been  done  by  the  limits,  the  topographical 
limits,  that  have  taken  place  in  regard  to  fields 
of  judicature.  But,  in  the  tracing  out  these 
limits,  nothing  of  design  has  had  any  share : 
boundaries  have  formed  themselves  here,  as 
boundaries  formed  themselves  after  the  de- 
luge : as  shores  grew  up  against  seas.  May  it 
happen  to  a man  to  have  so  many  hundred  miles 
to  travel  for  the  delivery  of  his  evidence,  or 
only  so  many  miles?  It  depends  upon  the  local 
jurisdiction  of  the  court : and  thence  upon 
the  court  in  which  the  cause  originated,  or  in 
which  it  is  to  be  tried.  Did  it  originate  in 
Westminister  Hall,  three  hundred  and  up- 
wards may  be  the  number  of  miles.  In  a court 
of  quarter-sessions,  for  the  county  of  Rutland 
for  example,  not  so  many  as  twenty  miles. 

Three  h undred  and  upwards,  or  only  twenty, 
— if  the  delivery  of  the  evidence  be  altogether 
free  as  well  as  voluntary,  there  is  no  vexa- 
tion in  the  case : if  obligatory,  then  it  is  that 
vexation  mixes  with  it.  Delivery  of  testi- 
mony, is  it  obligatory  ? Yes  and  no : yes  in 
a hundred  cases ; no  in  a hundred  others. 
To  give  a picture  of  the  law  on  this  one 
head,  that  is,  of  the  clouds  of  uncertainty  in 
which  it  is  involved,  would  require  a volume. 
1.  In  causes  non-criminal,  obligatory  at  one 
stage,  unobligatory  at  another : obligatory  if 
the  persons  capable  of  yielding  testimony  are 
known ; unobligatory  for  want  of  their  being 
known.  2.  In  criminal  causes  ; — in  felonies, 
obligatory:  obligatory  as  well  at  the  first 
stage  as  afterwards.  3.  In  misdemeanours, 
if  prosecuted  by  indictment ; — obligatory,  if 
known,  and  living  within  the  jurisdiction  of 
the  court  (unless,  to  avoid  the  vexation,  their 
device  be  to  travel  a few  miles,  or  as  many 
steps,  to  escape  from  it;)  unobligatory,  for 
want  of  their  being  known,  unless  some  jus- 
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tice  of  the  peace,  under  the  spur  of  that  zeal 
which  has  become  a monopoly  in  the  hands  of 
unlearned  judges,  acting  by  custom,  without 
(which  is  as  much  as  to  say  against)  law,  has, 
by  the  terrors  of  undefined  and  uncognizable 
authority,  contrived  to  wring  the  secret  from 
the  reluctant  breast.  4.  In  the  same  misde- 
meanours, if  prosecuted  by  information 

but  here,  however  abruptly,  the  theme  must 
end.  5.  Then  again  comes  the  Tweed.  Think 
you  that  a judge,  standing  on  one  side  of  that 
river,  speaking  to  a witness  on  the  other, 
could  command  his  evidence  ? No  more  than 
if  it  were  the  Styx.*  6.  Is  it,  again,  for  plain- 
tiff,  or  for  defendant,  that  a man’s  testimony 
is  needed?  Here  comes  another  ocean  of 
distinctions  and  deficiences.  Fancy  not,  that 
because  a man’s  evidence  is  necessary  to  save 
your  life  from  unjust  punishment,  you  can 
have  (unless  it  be  here  and  there  by  accident) 
any  better  security  for  it  than  that  humanity, 
which,  if  it  be  to  be  found  in  individual  bo- 
soms, is  not  to  be  found  in  the  bosom  of  the 
law.f 

The  best  method  of  supplying  all  these 
deficiences,  belongs  to  the  science  of  judicial 
procedure  at  large.  In  the  existing  system, 
how  was  it  possible  they  should  have  been 
supplied  ? To  have  supplied  them,  the  ob- 
jects of  its  regard  must  have  been  the  ends 
of  justice. 

On  the  score  of  the  vexation  of  which  the 
disclosure  would  be  productive  to  the  indivi- 
dual whose  condition  in  life  was  the  subject  of 
inquiry,  — the  party  calling  for  the  disclosure 
having  no  other  interest  in  it  than  what  he 
had  taken  upon  himself  to  give  to  himself  by 
laying  a wager,  and  when  consequently  there 
is  no  gain  to  justice,  to  outweigh  the  vexation 
thus  produced,  — the  court  of  King’s  Bench, 
with  indisputable  propriety,  forbade  the  ex- 
traction of  the  evidence. 

On  the  score  of  vexation  to  the  public  at 
large,  by  the  disclosure  of  facts  comprisable 
under  the  denomination  of  secrets  of  state, 
no  decision  appears  to  have  been  ever  pro- 
nounced. Why?  Because  no  known  case  ever 
presented  itself,  in  which  a decision  to  that 
effect  was  called  for  on  that  ground.  In  this 
instance,  as  in  every  other,  it  depends  upon 
chance  to  open  the  mouth  of  jurisprudence.J 

• But  see  45  Geo.  III.  c.  'J2,  § Z.—Ed. 

-j-  See  Hawkins,  iv.  448. 

J As  to  the  courts  of  judicature,  should  it 
happen  to  any  one  of  them  ever  to  be  called 
upon  to  speak  upon  that  ground,  it  would  pre- 
tend, as  usual,  to  declare  the  law ; it  would  in 
fact  have  law  to  make.  On  this  occasion,  as  on 
every  other,  with  a leaf  taken  out  of  Lord  Mans- 
field’s book,  it  need  never  be  at  a loss. 

W'hatever  it  would  be  contrary  to  “ sound 
policy"  to  do,  ought  not  to  be  done.  Such  was 
the  law  which,  on  one  occasion  the  learned  lord, 
with  the  mute  concurrence  of  his  three  col- 
leagues, took  upon  him  to  make.  But  can  there 
VoL.  VII. 


In  both  houses  of  parliament,  exclusions 
are,  in  every  day’s  practice,  put,  on  this 
ground,  upon  communications  that  otherwise 
would  be  made. 

Where  the  vexation  in  question  is  outweigh- 
ed, outweighed  by  the  profit  to  justice  atlen- 
diint  on  the  execution  given  to  some  article 
or  other  of  the  substantive  branch  of  the  law; 
in  this  case,  the  exclusion  put  upon  evidence, 
the  allowance  given  to  the  plea  of  vexation 
in  the  character  of  a ground  or  justificative 
cause  of  such  exclusion,  will  be  found  under 
the  head  of  cases  where  exclusion  on  the  score 
of  vexation  is  improper,  and  the  allowance 
ranked  among  the  errors  by  which  English 
jurisprudence  is  defiled. 

CHAPTER  III. 

EXCLUSION  ON  THE  GROUND  OF  EXPENSE,  IN 
WHAT  CASES  PROPER. 

Of  the  category  of  expense,  though  the  mis- 
chief of  it  be  but  a modification  of  that  ot 
vexation,  a separate  consideration  requires  to 
be  made. 

There  are  but  two  cases  in  which  expense, 
expense  attendant  on  the  deli  very  of  evidence, 
is  capable. of  forming  a rational  and  legitimate 
ground  for  the  exclusion  of  that  same  evi- 
dence. 

One  is,  the  case  in  which,  not  being  de- 
frayed by  the  party  by  whom  it  is  called  for, 
it  must,  if  delivered  at  all  (which  is  as  much 
as  to  say  not  excluded,)  fall  without  compen- 
sation upon  some  third  person.  The  other 
is,  where,  though  it  were  to  fall  upon  that 


be  anything  so  contrary  to  sound  policy,  as  that, 
by  such  authority,  laws  of  such  latitude,  laws 
involving  an  uncontroulcd  dispensing  power  ex- 
ercisable over  all  other  laws,  should  be  suffered 
to  be  made?  In  one  scale  weigh  the  benefit — 
in  the  other  weigh  the  price.  More  law,  law  co- 
vering a greater  extent  in  the  field  of  legislation, 
is  thus  made  by  a single  judge,  in  a quarter  of 
a minute,  and  at  the  expense  of  a couple  of 
words,  than  the  legislature  would  make  in  a 
century,  by  statutes  upon  statutes,  after  com- 
mittees upon  committees. 

[Mr.  Bentham  seems  to  have  overlooked  one 
remarkable  case,  in  wl  ich  a witness  was  for- 
bidden to  disclose  something  which  the  judge 
thought  proper  to  consider,  or  to  pretend  to  con- 
sider. as  a state  secret.  I allude  to  the  case  of 
Plunkett  V.  Cobbett,  in  which  Lord  Ellen- 
borough  refused  to  suffer  a witness,  who  was  a 
member  of  parliament,  to  be  examined  concern- 
ing words  spoken  in  parliament:  and  this  by 
reason  of  his  duty,  and  in  particular  of  his  oath, 
by  which  he  was  bound  not  to  reveal  the  coun- 
sels of  the  nation, — Phillips  on  Evidence  (edit. 
1820,)  185, 

To  support  this  inference,  the  two  following 
falsehoods  must  have  been  taken  for  true  : — 1. 
That  word.s  spoken  in  parliament  were  state  se- 
crets; 2.  That  in  no  case  ought  state  secrets  to 
be  revealed — Editor.'\ 
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one  of  the  parties  who  is  in  the  wrong,  the 
quantity  of  vexation  attendant  on  it  in  his 
instance  would  be  too  great  to  be  defensible 
on  the  score  of  punishment. 

In  each  of  these  cases,  supposing  them 
really  exemplified,  the  propriety  of  the  ex- 
clusion presents  itself  as  unquestionable. 

The  load  of  rubbish  has  been  improperly 
deposited  as  before.  Penalty  five  shillings. 
For  the  mere  pur(jose  of  levying  this  penalty, 
would  you  put  an  innocent  bystander  to  an 
expense  of  two  voyages  between  London  and 
the  East  Indies?  would  you  even  suliject  the 
delinquent  himself  to  any  such  expense  ? 

All  reason,  therefore,  for  exclusion  on  the 
ground  of  expense  is  taken  away — all  reason 
and  all  pretence,  when  any  person,  who  con- 
ceives himself  to  have  need  of  the  evidence, 
takes  upon  himself  the  expense. 

But  evidence,  and  evidence  the  delivery  of 
which  would  be  attended  with  considerable 
expense,  exists  on  both  sides.  On  one  side, 
there  exists  ability  as  well  as  desire  to  defray 
the  expense  of  his  own  evidence:  on  the  other 
side,  there  exists  inclination  only,  ability  not. 
What  in  this  case  is  to  be  done  ? 

The  knot  is  a Gordian  one : what  presents 
itself  as  capable  of  being  done  towards  unty- 
ing or  cutting  it,  will  be  found  under  another 
head.* 

Expense  is  to  be  considered  at  two  periods : 
1.  When  the  disbursement  is  to  be  made,  or 
at  any  rate  undertaken  for;  2.  At  the  con- 
clusion of  the  cause,  when  the  time  comes  for 
definitive  justice  to  be  done. 

Even  though,  in  the  rubbish  case,  the  ex- 
pense of  fetching  over  the  witness  from  the 
East  Indies  should  have  been  defrayed  by 
the  plaintiff  in  the  first  instance,  would  you, 
in  case  of  conviction,  saddle  the  defendant, 
guilty  as  he  is,  with  the  burthen  of  reim- 
bursing this  expense?  No,  verily,  if  guided 
by  the  rules  of  humanity  and  rational  justice: 
Yes,  if  guided  by  principles  such  as  those  of 
English  law.  Whether  a man  shall  have  his 
costs  or  not  — whether  the  party  who  prevails 
shall  receive  reimbursement  at  the  expense  of 
the  loser,  depends  upon  a thousand  capricious 
and  inconsistent  rules  : hut  it  is  only  in  here 
and  there  an  instance,  that  this  reimbursement 
is  refused  on  the  ground  of  the  excess  of  the 
burthen  imposed  on  the  loser,  in  com|)arison 
with  the  value  of  the  benefit  pursued. 

It  remains  to  bring  to  view  what  has  beeu 
done  by  English  law  under  this  head. 

As  it  is  with  vexation  at  large,  so  is  it 
with  that  partieular  modification  of  it  which 
is  produced  by  forced  expense.  By  the  same 

* In  case  of  pecuniary.inability  of  defendant 
to  produce  his  evidence,  power  to  plaintiff"  to  call 
for  a decision  notwithstanding,  on  condition  of 
defraying  the  expense  of  defendant’s  evidence. 
Defendant  punishable,  in  case  of  mala  fide  in- 
vocation. See  Chap.  VII.  Remedies  succeda- 
suoua  to  Exclusion. 
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causes,  by  the  same  accidents,  by  which 
bounds  have  been  set  to  the  vexation  by 
reason  of  attendance,  bounds  are  also  set  to 
the  expense:  1 speak  of  the  expense  of  jour- 
neys to  and  from,  and  demurrage  in  the  neigh- 
bourhood of,  the  seat  of  judicature : items 
which,  when  added  to  the  fees  of  the  persons 
employed  in  the  collection  of  the  evidence 
compose  in  general,  wherever  the  evidence 
is  delivered  viva  voce,  the  whole,  or  nearly 
the  whole,  of  the  expense  attending  it. 

By  these  bounds — the  bounds  by  which  the 
territorial  field  of  jurisdiction  of  the  court 
stands  limited. — limits  are  thus  far  set  to  the 
expense  to  which  the  party  or  any  other  per- 
son  shall  be  subjected  by  reason  of  the  ex- 
pense of  the  journey,  in  the  instance  of  any 
one  witness.  From  beyond  these  bounds,  no 
man  can  for  that  purpose  be  obliged  to  come: 
and  therefore,  unless  by  the  consent  of  a will- 
ing witness,  no  mass  of  expense  exceeding 
the  expense  of  such  longest  journey,  can  be 
imposed  upon  any  one  who  is  not  disposed  to 
bear.it.  Every  witness,  and  thence  the  tes- 
timony of  every  witness,  who,  were  his  tes- 
timony to  be  delivered,  would  have  to  come 
from  the  greater  distance,  stands  negatively 
excluded;  i.  e.  it  is  not  compellable. 

Thus  much  then  is  done,  is  actually  done, 
though  without  design,  in  English  law  (viz. 
by  general  arrangements,)  towards  the  limi- 
tation  of  the  expense  of  evidence. 

But  in  no  instance  is  any  exclusion  put 
upon  a lot  of  evidence,  on  the  mere  ground 
of  the  inordinateness  of  expense ; understand, 
of  the  mass  of  expense  of  vvhich  the  delivery 
of  the  evidence  would  be  productive  in  that 
individual  cause. 

In  the  first  instance,  each  party  bears  of 
course  the  burthen  of  that  part  of  the  aggre- 
gate mass  of  expense  which  consists  in  the 
money  disbursed  by  himself,  on  the  occasion 
of  whatever  steps  he  takes  in  the  institution 
and  prosecution  of  his  own  claim  — (claim,  on 
the  part  of  the  plaintiff",  to  see  the  obligation 
imposed  upon  the  defendant — on  the  part  of 
the  defendant,  to  see  himself  exonerated  froin 
it.)  When  the  cause  has  received  its  ulti- 
mate decision  in  any  court,  then  comes  the 
question,  whether,  by  him  who  in  that  court 
has  gained  the  cause,  anything,  and  what, 
shall  be  received  from  the  losing  party,  oh 
the  score  of  satisfaction  for  the  disbursements 
made  by  him? 

Deficiency,  inconsistency,  uncertainty,  all 
at  the  highest  pitch,  are  the  result  of  those 
learned  labours,  the  picture  of  which  fills  a 
volume  of  near  seven  hundred  pages. 

To  a set  of  arrangements  on  such  a sub- 
ject, would  it  be  possible  to  give  the  opposite 
qualities  ? In  so  large  a compass,  scarcely — 
in  a twentieth  part  of  it,  with  ease. 

In  regard  to  the  plaintiff",  one  question  is, 
whether  he  be  king  or  no:  for,  if  the  suit  be 
called  a criminal  one,  the  plaintiff"  is  king. 
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whatever  else  he  may  be.  In  this  case,  the 
answer  is  clear.  Be  the  suit  ever  so  unjust, 
and  the  expense  which  the  innocent  defendant 
has  been  put  to  in  defending  himself  against 
it  ever  so  heavy,  he  receives  no  indemnity ; 
for  the  power  of  heaping  ojjpression  in  this 
way  on  innocent  men  in  the  character  of  de- 
fendants, is  among  the  king’s  prerogatives. 
Therefore,  to  prove  that  an  innocent  defen- 
dant ought  to  be  thus  oppressed,  you  want  no 
other  postulate,  than  that  John-a-Nokes  is 
king:  than  which  nothing  is  more  easy  : after 
which,  you  may  write  Q.  E.  D. 

The  rule  is  indeed  scrawled  over  by  ex- 
ceptions: yet  not  so,  but  that  the  ground 
predominates. 

Again.  Be  the  delinquency  of  the  defendant 
ever  so  enormous,  the  expense  of  prosecution 
ever  so  great,  reimbursement  is  not  to  be 
thought  of.  Why  not?  Because,  to  receive 
money  under  the  name  of  costs  is  “ beneath 
the  royal  dignity.”*  Call  it  costs,  he  disdains 


• The  iniquity  of*  this  rule  has  forced  the 
judges  to  take  upon  themselves  the  responsibility 
of  allowing  to  the  prosecutor  a sum  of  money 
under  the  name  of  expenses this,  however, 
they  do  or  leave  undone  as  they  please:  conse- 
quently  the  n)ost  frivolous  reasons  frequently 
suffice  I'or  leaving  it  undone.  It  is  asserted  in 
the  eighty-fourth  number  of  the  Edinburgh  Re- 
view, p.  403,  that,  in  a recent  case,  a judge  re- 
fused to  allow  the  prosecutor  his  expenses,  be- 
cause one  of  the  witnesses  for  the  prosecution 
offended  him  by  his  demeanour — Editor. 


“ The  Editor  of  the  original  edition  is  here  mis- 
taken. The  judges  never  took  upon  themselves 
the  responsibility  of  allowing  any  expenses.  Hale 
(2.282)  complained  of  the  want  of  power  in  the 
judges  to  allow  such  expenses,  as  a great  defect 
in  OUT  judicial  system.  The  2.r  Geo.  II.  c.  36  al- 
lowed certain  expenses  to  the  prosecutor,  and  the 
27  Geo.  II.  c.  3 did  the  same  to  the  witnesses  for 
the  crown  ; but  a condition  precedent  was,  that 
the  prisoner  should  be  convicted.  This  unjust 
provision  was  repealed  by  the  18  Geo.  III.  c.  18, 
which  allows  the  expenses  whether  the  prisoner 
is  convicted  or  acquitted.  The  58  Geo.  III.  c. 
70  was  also  passed  for  the  purpose  of  regulating 
the  expenses  of  prosecutors  and  witnesses.  But 
as  none  of  these  acts  extended  to  misdemeanours, 
they  were  all  repealed  by  the  7 Geo.  I V.  c.  64, 
which  grants  expenses  in  all  cases  of  felony,  and 
in  certain  cases  of  misdemeanour.  The  judges 
have  undoubtedly  a discretion,  and  very  pro- 
perly so;  for  it  now  and  then  happens,  that  a 
witness  swears  falsely,  keeps  back  the  truth,  or 
wilfully  prevaricates.  Sometimes  a witness  has 
had  some  participation  in  the  crime  of  the  pri- 
soner, as  where  he  has  purchased  the  stolen  pro- 
erty  of  him  under  suspicious  circumstances, 
n all  such  cases  it  is  usual  to  disallow  the  ex- 
penses, It  may  be  doubted  if  the  case  referred 
to  in  the  Edinburgh  Review  ever  happened.  If 
a witness  misconducts  himself  in  the  box, — 
presents  himself  in  a state  of  intoxication, — 
makes  use  of  indecent  expressions,  or  otherwise 
insults  the  court,  he  is  puni.shed  as  for  contempt 
of  court,  by  the  disallowance  of  his  expenses ; 


to  receive  it  back,  though  he  is  so  much  out 
of  pocket : that  is,  the  law  servants  of  the  real 
king  disdain  to  see  either  their  royal  master 
receive  it,  or  the  John-a-Nokes,  who  really 
disbursed  the  money,  and  whom  they  have 
set  a strutting  under  the  king’s  name.  Call 
it  costs,  he  disdains  receiving  it,  though  it 
be  a hundred  pounds  (it  is  frequently  much 
more  ;)  call  it  a fine,  he  is  ready  to  pocket  it, 
though  it  be  a shilling:  the  elephant  disdains 
the  cannon,  but  is  ready  to  pick  up  the  pin. 
Rendered  s{)lendid  by  this  its  destination, 
many  a shilling,  bating  official  clipping,  finds 
its  way,  and  by  itself,  into  the  real  and  royal 
privy  purse.f 

Indications  may  be  found  to  show  that,  in 
England,  lawyers  have  had  it  in  their  heads 
to  set  bounds  to  the  excess  of  vexation  and 
expense.  In  their  heads,  at  times,  yes : in 
their  hearts,  scarce  ever.  Bounds  to  the  ex- 
cess of  vexation  and  expense  from  all  causes 
put  together,  natural  and  fictitious,  yes:  not 
to  this,  an  article  of  natural  expense,  taken 
by  itself. 

Under  the  direction  of  lawyers,  statute  law 
has,  in  some  Instances,  interposed  in  some 
such  view;  but  how?  Byrefusing,  to  the 
party  injured,  the  reimbursement  of  his  share 
of  the  costs  of  suit;  and  thereby  doing  much 
more  than  refusing  him  any  redress  at  all  for' 
the  injury,  where  the  value  of  the  injury  is 
judged  not  to  exceed  a certain  amount.:];  And 
what  amount?  A sum,  w'hich,  if  annual, 
would  have  constituted  an  independent  pro- 
vision for  a parliamentary  elector. 

But,  in  this  case,  no  separate  account  is 
taken  of  that  part  of  the  expense  which  is 
occasioned  by  the  production  of  evidence ; not 
to  speak  of  what  may  have  been  occasioned 
by  the  production  of  this  or  that  particular 
article  of  evidence. 

In  the  equity  courts,  jurisprudential  law 
has  explained  itself  in  the  same  way.  For 
any  sum  below  a certain  amount,  no  redress 
is  given  in  these  courts.  Why  ? Because  it 
would  be  beneath  their  dignity.  And  to  what 

-)•  The  following  is  another  exception  to  the 
reimbursement  of  expenses: — 

“ VI'hen  a party,”  says  Phillips,*’  “ after  ob- 
taining  leave  by  consent,  examines  witnesses 
abroad  on  depositions,  he  will  not  be  entitled  to 
any  allowance,  in  the  taxation  of  costs,  for  the 
expense  of  taking  the  depositions,  although  he 
may  proceed  in  the  action.®  The  same  rule  pre- 
vails in  the  Court  of  Chancery : if  a party  ap- 
plies to  that  court  for  a commission  to  examine 
witnesses,  he  must  pay  the  expenses.” 

J H ullocke  on  Costs,  pp.  35-39.  Tidd,  87o» 
58  Geo.  III.  c.  30. — EdL 


but  this  would  in  no  way  affect  any  other  wit- 
ness, or  the  prosecutor,  unless  they  were  also 

guilty  of  similar  improprieties Ed. 

*’  Vol.  i.  p.  14.  , „ 

® “ Stephens  v.  Crichton,  2 East,  2H.L  Tay- 
lor V.  R.  Exch.  As.  CoJ.  8 East,  383.” 
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amount?  £10;  a sum,  in  those  days,  equal 
at  least  to  the  expense  of  two  years’  subsis- 
tence of  an  average  individual  of  any  of  those 
classes  of  which  nine-tenths  of  the  body  of 
the  people  are  composed.  Outl.awry  was  thus 
pronounced  upon  the  great  body  of  the  people. 
Outlawry : and  to  what  end  ? To  maintain  the 
dignity  of  the  judge ! The  dignity  of  an  equity 
judge  consists,  in  what  ? In  refusing  to  do  jus- 
tice. Dignity,  forsooth  ? What  has  dignity  to 
do  in  this  case?  The  fees  on  the  less  valuable, 
would  they  have  been  worth  less  than  the  fees 
to  the  same  amount  on  the  more  valuable, 
cause? — would  Vespasian  had  found  them  be- 
neath his  dignity  ? But  pride,  in  these  instan- 
ces, blinded  the  eyes  of  avarice.  Humanity  ? 
No  such  motive  was  so  much  as  dreamed  of. 

At  common  law,  to  a cause  in  which  it  is 
settled  that  either  nothing  shall  be  given  to 
the  plaintiff,  or,  if  anything,  one  shilling,  a 
moi'e  than  ordinary  degree  of  importance  is 
not  unfrequently  ascribed  : and  the  question 
in  dispute  argued  with  great  ceremony.  So 
different,  on  the  head  of  dignity,  are  the  no- 
tions that  prevail  on  the  one  side,  and  on  the 
other  side,  of  a twelve-foot  passage. 

Suppose  any  reason,  grounded  in  utility, 
for  the  denial  of  justice  in  all  pecuniary  de- 
mands under  £10,  and  conceive  what  a charac- 
ter you  are  giving  of  an  equity  suit!  Think 
of  the  virulence  of  that  disease,  to  which,  in 
the  judgment  of  the  inoculators,  denial  of 
justice,  and  in  a great  majority  of  the  cases 
that  would  otherwise  have  occurred,  is  an 
eligible  remedy  ! 

Along  with  the  vexation,  the  expense  of 
evidence  has,  in  the  same  lumping  style,  un- 
dergone a remedy  by  exclusion,  in  another 
way;  viz.  by  barring  it  out.* 

* A case  that  happened  within  these  fifty 
years®  will  serve  at  once  to  show  the  demand 
for  a discretionary  remedial  power  to  be  exer- 
cised by  the  judge,  and  the  oscitancy  of  English 
law. 

Action  in  the  King’s  Bench  at  Westminster; 
two  of  plaintiff’s  witnesses,  a captain  and  first 
lieutenant  of  a French  merchantman,  brought 
over  from  France:  these  two  witnesses,  if  the 
affidavit  of  the  real  plaintiff(a  Frenchman)  was 
to  be  believed,  had  been  appointed  each  of  them 
as  supercargo  to  a French  East-Indiainan,  which 
appointment  they  had  both  foregone,  and  he,  as 
he  believed,  would  have  to  indemnify  them  for 
the  loss.  Profits  a stated  allowance,  five  per  cent 
on  the  voyage  outward,  ditto  on  the  homeward, 
besides  provisions  and  other  advantages.  Value 
of  each  cargo,  say  £50,000:  this  gives  loss  to 
each  above  £6,000:  to  both  £10,000. 

The  appointment,  if  real,  was  probably  made 
only  to  give  colour  to  the  demand ; for  what 
power  was  there  capable  of  stopping  them  ? But, 
if  the  loss  was  not  really  sustained,  that,  or  a 
greater,  might,  in  that  same  shape,  come  to  be 
sustained.  The  cause  was  an  insurance  cause : the 


“ Thelusson  v.  Staples,  20  G.  3.  Dough  438, 
in  H uUock,  438. 


CHAPTER  IV. 

EXCLUSION  ON  THE  GROUND  OF  DELAY, 

IN  WHAT  CASES  PROPER. 

A LOT  ofevidenqp  being  proposed, —the  delay 

in  question  in  the  character  of  a ground  or 
exclusion,  is  that  which  might  m some  cases 
happen  to  be  produced  by  a determination  to 
give  admission  to  that  evidence.  The  question 
for  decision  then  is: — of  the  two  mischiefs, 
the  two  opposite,  and,  as  it  were,  rival,  mis- 
chiefs and  injustices,  which  is  the  greater? 

the  injustice  attached  to  the  misdecision  or 
danger  of  misdecision  that  would  be  produced 
by  the  exclusion  of  the  evidence?  or  the  col- 
lateral injustice  attached  to  the  quantum  of 
delay  (of  extra  delay,  it  must  here  be  under- 
stood) that  must  be  incurred,  if,  antecedently 
to  the  decision,  that  quantity  of  time  be  al- 
lowed, which  is  understood  to  be  necessary 
to  the  production  of  the  evidence  ? 

Were  all  the  material  evidence  forthcoming 


value  at  stake  might  therefore  h.ave  been  suffi- 
dent  to  cover  even  so  great  a loss.  But  suppose 
the  value  at  stake  no  more  than  a few  pounds: 
shall  it  be  in  the  power  of  a man,  in  the  charac- 
ter of  plaintiff,  to  subject  his  adversary,  as  it 
were  in  a parenthe.sis,  to  a loss  of  £10,000,  in 
addition  to  (suppose)  £5,  the  amount  of  the  sa- 
tisfaction due  ? 

The  master,  the  subordinate  judge  by  whom 
all  questions  concerning  costs  are  determined, 
and  (as  it  is  very  fit  they  should  be)  without  a 
jury,  disallowed  this  claim  of  indemnity:  but 
what  he  did  allow  was,  the  expense  attached  to 
the  voyage  and  journey  and  demurr^e  of  these 
two  witnesses  to  and  fro  between  France  and 
England. 

Reference  made  by  the  court  (^Lord  Mansfield 
the  chief  justice)  to  a rule  spoken  of  as  esta- 
blished, viz.  that  contingent  damages  (meaning 
damages  occasioned  to  a witness  by  the  obliga- 
tion of  delivering  his  testimony)  could  not  be 
allowed  for:  certificate  from  the  master,  that 
such  application  had  frequently  been  made,  and 
always  without  success. 

The  precedent,  said  Lord  Mansfield,  would 
be  a dangerous  one:  since  thus,  with  or  without 
collusion  with  the  witnesses,  a plaintiff  might, 
on  the  occasion  of  the  most  trifling  claim,  load 
his  adversary  with  a burthen  to  an  unlimited  and 
intolerable  amount.  But  even  where  contingent 
(i  e.  consequential)  damages  are  out  of  the  ques- 
tion, how  excessive  and  disproportionate  may  be 
the  burthen  thus  imposed  in  the  shape  of  ordi- 
nary charges. 

W'^hat  a dilemma!  Injustice  by  denial  of  jus- 
tice for  want  of  evidence;  or  still  worse  injustice, 
by  vexation  and  expense  on  the  score  of  evidence. 
Is  there  no  middle  course  ? We  shall  see. 

This  dilemma, — is  it  the  work  of  nature?  — 
Now  and  then,  and  to  a certain  degree,  yes : but 
much  more  frequently,  and  in  a much  greater 
degree,  the  work  of  learned  art — one  of  the  host 
of  mischiefs  produced  by  the  rule  by  which, 
and  especially  at  the  outset  of  the  cause,  the 
parties  stand  excluded  from  the  presence  of  the 
jud>'p 
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which  the  case  has  happened  to  furnish,  a de- 
cision might  be  pronounced  to-morrow.  But, 
of  this  existing  and  obtainable  stock,  a part, 
more  or  less  material,  exists  at  the  antipodes. 
Shall  the  decision  wait  till  a correspondence 
can  be  had  with  the  antipodes  for  that  pur- 
pose ? 

The  cause  having  but  one  party  on  each 
side — the  cause  being,  in  that  respect,  and  in 
that  sense,  a simple  one, — the  proposition  for 
the  exclusion,  if  any  such  proposition  come 
at  all,  must  come  either  from  the  party  who 
conceives  himself  to  stand  in  need  of  the  evi- 
dence (say  the  plaintiff,)  or  from  the  opposite 
party.  From  the  party  whose  wish  it  is  to  see 
the  evidence  delivered,  no  such  proposition 
can  come:  since  he  has  but  to  forbear  calling 
for  the  evidence,  and  the  exclusion  thus  at- 
taches upon  it  silently  and  of  course. 

If,  in  this  simple  case,  a demand  be  made 
for  an  exclusion  to  be  put  upon  the  evidence 
— a demand  having  for  its  ground  the  delay 
that  would  be  necessary  for  the  production 
of  it,  — it  is  from  the  opposite  side  (say  the 
defendant’s)  that  the  demand  must  come. 
For  anything  1 know,  the  evidence  alleged  by 
the  plaintiff  to  exist,  may  or  may  not  exist: 
the  effect  of  it,  if  produced,  may  or  may  not 
be  more  or  less  material,  more  or  less  neces- 
sary, more  or  less  conclusive.  But  the  case 
is  such,  that,  if  the  decision  be  not  passed 
till  the  requisite  time  has  been  taken  for  the 
arrival  of  the  evidence,  added  to  what  notice 
may  be  to  be  taken  of  it,  the  mischief  re- 
sulting to  us  from  that  delay  will  be  greater 
than  the  mischief  resulting  to  the  plaintiff 
from  the  disallowance  of  his  claim : at  any  rate, 
than  whatever  chance  of  such  miscarriage  may 
be  the  result  of  the  non-production  of  that 
evidence. 

Reverse  the  case,  the  mischief  of  the  delay 
will  be  more  sensible.  It  is  the  defendant 
that  applies  for  the  delay,  to  save  the  exclu- 
sion (the  negative  sort  of  exclusion)  that,  for 
want  of  it,  would  be  put  upon  the  evidence 
he  has  to  produce.  No,  says  the  plaintiff;  — 
the  mischief  from  this  delay  would  on  my  side 
be  so  great,  that,  in  consideration  of  it,  my 
petition  is  that  the  cause  may  go  on  in  its 
natural  course — that  the  delay  prayed  for  may 
be  refused:  although  of  such  refusal  the  sure 
consequence  will  be,  that  an  exclusion  will 
thus  be  put  upon  the  article  of  evidence. 

Again,  let  the  cause  be  a complex  one  — 
complex  in  respect  of  its  affording  divers  par- 
ties (say  five)  on  a side:  and  first,  say,  on  the 
plaintiff’s.  One  plaintiff  applies  for  the  delay, 
as  necessary  to  the  delivery  of  the  evidence: 
the  other  plaintiff  opposes  the  delay  ; in  other 
words,  applies  for  the  exclusion,  the  evidence 
not  being,  in  his  view  of  the  matter,  worth 
the  purchase.  To  the  present  purpose,  this 
third  case  differs  from  the  first  only  in  name. 
The  parties  stand  on  the  same  side  of  the 
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cause;  but,  on  this  point  at  any  rate,  their  in- 
terests are  opposite.  The  plaintiff,  by  whom 
the  application  for  delay  is  opposed,  is  lo 
this  purpose,  as  against  his  co-plaintiff,  a de- 
fendartt. 

The  two  quantities  here  compared  with  one 
another,  being  both  of  them  in  their  nature 
susceptible  of  variation  upon  a scale  of  almost 
indefinite  length  — on  the  one  hand  the  mate- 
riality, the  probative  force,  of  the  evidence,  on 
the  other  hand  the  duration  of  the  delay;  the 
ratio  of  each  to  the  other  is  of  course  susceptible 
of  variation  upon  a correspondent  scale. 

If,  however  (as  will  frequently  be  the  case,) 
the  evidence  in  question  be  indispensably 
necessary  to  warrant  a decision  on  that  side, 
— the  mischief  of  mere  delay,  that  is,  mere 
postponement  of  the  decision  on  one  side  of 
other  (abstraction  made  of  the  contingent 
mischiefs  with  which  it  may  happen  to  it  lo 
be  pregnant,  viz.  on  the  one  side  deperition  of 
the  matter  of  satisfaction,  on  the  other  side 
deperition  of  counter  evidence,)  can  seldom 
be  equal  to  the  mischief  of  the  exclusion. 
From  the  exclusion  of  the  evidence,  results 
in  this  case,  by  the  supposition,  and  that  as  a 
necessary  consequence,  misdecision  to  the  pre- 
judice of  that  same  side:  and  the  mischief 
resulting  from  that  misdecision,  perpetual  and 
irremediable : whereas  from  delay,  considered 
in  respect  of  that  part  of  its  mischief  which 
is  certain,  no  worse  effect  ensues  than  the 
temporary  duration  of  that  same  mischief, 
which,  in  case  of  exclusion,  is  perpetual. 

In  respect  of  the  evidence,  the  supposed 
temporary  absence  of  which  produces  the  de- 
mand for  the  delay,  — what  are  the  expec- 
tations entertained  by  the  plaintiff  (or  the 
defendant,  if  the  delay  be  prayed  for  on  his 
side  ;)  and  what  the  grounds  of  them  ? What 
assurance  has  he  that  the  witness  cannot  now 
be  forthcoming  ? that  he  will  be  forthcoming 
within  any  reasonable  space  of  time?  that  he 
knows  anything  about  the  matter,  and  that 
what  he  knows  will,  if  truly  reported  by  him, 
operate  to  the  effect  alleged,  and  with  a suf- 
ficiently persuasive  force  ? All  these  ques- 
tions together  constitute  a sort  of  incidental 
cause,  collateral  indeed  to  the  principal  cause, 
but  sometimes  not  inferior  to  it  in  import- 
ance, because  the  main  cause  itself  may  alto- 
gether turn  upon  it.  All  these  questions,  with 
others  that  might  be  added,  constitute  a com- 
plex question  — a question  of  fact,  which,  like 
any  other  question  of  fact,  must  be  tried  by 
the  light  of  its  own  evidence,  — of  such  evi- 
dence as  it  happens  to  afford:  direct  evidence, 
circumstantial  evidence,  the  evidence  of  the 
prosecutor  if  necessary,  the  evidence  of  any 
other  individual  as  it  may  happen.  The  wit- 
ness (understand,  he  in  whose  absence  the 
demand  for  delay  originates)  was  an  inmate 
of  the  owner  of  the  goods  taken  in  the  w'ay 
of  theft  or  robbery,  — he  was  in  the  house  at 
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the  time : he  was  a lodger  in  the  house  of  the 
individual  killed,  and  of  whose  murder  the  de- 
fendant stands  accused,  — he  was  in  the  house 
at»the  time,  or  came  in  soon  afterwards.  The 
question,  whether  the  alleged  witness  was  in 
a situation  that  would  qualify  him  to  give 
evidence,  is  a question  of  fact,  to  be  tried, 
like  any  other  question  of  fact,  upon  its  own 
evidence.  Does  the  main  cause  turn  upon  it  ? 
It  is  a question  that  requires  to  be  examined 
into  with  the  same  care,  and  therefore  with 
the  assistance  of  the  same  securities  for  trust- 
worthiness, as  those  which  are  looked  upon 
as  indispensable  to  the  principal  cause. 

Between  delay  for  the  sake  of  evidence, 
on  the  one  hand,  and  exclusion  of  the  evi- 
dence, for  want  of  tlie  requsitc  delay,  on  the 
other,  the  connexion  will,  after  all,  if  care- 
fully and  honestly  looked  into,  be  found  (like 
so  many  other  of  the  evils  with  which  the 
system  of  procedure  is  pregnant)  in  a much 
greater  degree  factitious  than  real.  Such  will 
be  the  result  presented  by  the  chapter,*  the 
business  of  which  is  to  bring  to  view  the 
arrangements  capable  of  serving  in  lieu  of  ab- 
solute exclusion,  in  the  character  of  remedies 
to  vexation,  expense,  and  delay. f 

The  strongest  case,  in  favour  of  the  ex- 
clusion, is  where  imprisonment,  itself  tanta- 
mount in  vexation  to  a severe  punishment,  is 
the  lot  of  the  defendant  during  the  continu- 
ance of  the  delay.  Here,  then,  is  punishment 
— a perfectly  distinct  and  incontestable  lot  of 
punishment,  inflicted : inflicted,  where  per- 
haps it  is  undue,  and,  at  any  rate,  before  it 
is  proved  to  be  due. 

In  this  case,  however,  there  is  an  evident 
medium  between  the  continuance  of  this  per- 
haps unjust  punishment,  and  exclusion  of  the 
evidence  — whence  acquittal  from  all  pu- 
nishment. Bail  him,  if  he  can  find  bail;  if 
he  cannot,  it  will  in  general  be  a further 
presumption  of  delinquency  : if  no  bail,  take 
other  securities  for  appearance,  of  which  many 
might  be  enumerated,  if  the  present  were  a 
fit  place  for  it : in  default  of  all  such  secu- 
rities, discharge  him  out  of  prison,  even  with- 
out security.  But  liberation  from  prison  is 
one  thing — definitive  acquittal  is  another  : — 
because  the  plea  is  sufficient  when  applied  to 
the  one,  it  follows  not  that  it  must  be  so 
when  applied  to  the  other. 

At  any  rate,  the  question  (it  will  be  seen) 
turns  still  upon  proportions.  The  perhaps 
altogether  undue  or  excessive  vexation  being 
a determinate  quantity,  the  proportion  will 
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+ Remedy  against  deperition  of  the  evidence 
on  the  other  side, — immediate  collection  of  that 
same  evidence. 

Remedy  against  deperition,  of  the  means  of 
satisfaction  on  the  former  side, — sequestration, 
or  vadiation  in  this  or  that  shape,  wnicltsoever, 
being  sufficiently  efficient,  may  be  least  burthen- 
some. 


depend  upon  the  quantity  of  the  delay.  Ad. 
mitting  it  to  be  better  that  a delinquent  should 
go  unpunished,  than  that  a punishment  should 

remain  hanging  over  his  head  for  years, it 

follows  not  that  the  proposition  would  be 
true,  if,  instead  oi years,  a man  were  to  say 
days  or  weeks. 

All  this  while,  an  argument  that  pleads 
against  the  delay,  and  therefore  in  favour  of 
the  exclusion,  ought  not  to  be  lost  sight  of. 
The  evidence,  if  produced,  will  tend  to  coni 
viction  : will  operate  in  disfavour  of  the  de- 
fendant. A result  this,  of  which  the  proba- 
bility at  least  must  be  assumed,  to  justify  the 
delay,  with  the  vexation  thus  attached  to  it. 
But  the  supposed  prob;ibility,  on  what  is  the 
persuasion  of  it  grounded  ? It  is  on  the  part 
of  the  plaintiff  that  the  evidence  is  called  for  : 
a considerable  presumption  this,  hut  by  no 
means  a conclusive  one. 

Expecting  to  see  the  defendant  proved 
guilty,  expecting  to  find  the  guilt  established 
by  this  evidence,  he  applies  accordingly  fgr 
the  delay  necessary  to  the  obtainment  of  this 
evidence : on  this  supposition,  indeed,  it  is  a 
matter  scarcely  to  be  apprehended  that  it 
would  be  the  endeavour  or  wish  of  the  plain- 
tiff to  extend  the  quantity  of  delay  for  thd" 
purpose  of  vexation,  — to  extend  it  beyond 
the  exigency  of  the  case  ; for,  the  longer  the 
delay  continues,  the  longer  the  manifest  ob- 
ject of  the  prosecution,  the  natural  wish  on 
the  part  of  the  plaintiff,  continues  unaccom- 
plished. 

So  much  for  ordinary  probability.  But  a 
case  neither  improbable,  nor  perhaps  altoge- 
ther without  example,  is  this  : — The  plain- 
tiff has  no  expectation  that  the  evidence  he 
applies  for  will  operate  to  the  conviction  of 
the  accused  : he  entertains  no  such  persua- 
sion or  suspicion  as  that  the  accused  is  really 
guilty  of  the  crime  : the  object,  the  real  ob- 
ject, of  the  application  for  delay,  is  not 
justice,  but  vexation:  the  vexation  of  an  in- 
dividual, of  whose  innocence  the  accuser  him- 
self is  conscious. 

The  case  is  a possible  one  ; though,  if  ex- 
amples of  it  were  to  be  looked  ibr,  happily 
for  mankind  they  would  be  found  (I  believe) 
extremely  rare.  But  the  case  where,  on  the 
part  of  the  plaintiff,  an  ill-grounded  but  sin- 
cere persuasion  of  the  defendant’s  guilt,  or  an 
exaggerated  estimation  of  it,  has  been  pro- 
ductive of  an  ill -grounded  prosecution,  is 
much  less  rare. 

On  the  ground  of  that  one  of  the  evils 
opposite  to  the  ends  of  justice  which  we  are 
now  considering,  — in  so  far  as  evidence  (t.  e. 
an  extra  quantity  of  delay,  considered  as  being 
necessary  to  the  production  of  it)  is  the  cause 
of  the  disease,  and  exclusion  proposable  as  the 
cure, — English  law,  however  heedless,  is  not 
quite  so  impotent,  as  on  the  ground  of  either 
of  the  two  preceding  ones. 
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Delay?  Oh  yes : of  that  there  is  no  want : 
but,  for  exclusion  to  be  put  upon  evidence 
for  the  avoidance  of  preponderant  delay,  no 
tokens  of  any  provision — no  token  of  so  much 
as  a thought. 

To  the  allegations  on  both  sides,  in  gene- 
ral terms,  respecting  the  general  matters  of 
fact  on  which  depend  the  propriety  or  impro- 
priety of  excluding  an  article  of  evidence  to 
save  the  delay  that  would  be  necessary  to  the 
production  of  it,  the  ears  of  the  courts  are 
open.  But,  as  to  any  tolerable  security  for 
the  truth  of  these  allegations,  on  this  occasion 
as  on  all  others,  learned  judges  know  better 
than  to  suffer  themselves  ever  to  receive  it. 

Between  every  two  operations,  needful  or 
needless,  a determinate  length  of  delay  being 
fixed*  by  general  rules  — a length  in  most 
instances  too  great,  in  here  and  there  an  in- 
stance too  scanty,  — where,  on  the  ground  of 
the  impracticability  of  causing  the  evidence 
to  be  forthcoming  at  the  regular  time,  coupled 
with  the  probability  of  obtaining  it  at  a more 
distant  period  of  time,  a further  length  of 
time  is  or  is  pretended  to  be  needful,  a spe- 
cial application  is  made  to  the  court  for  this 
indulgence.  In  this  case,  if  the  materiality 
of  the  article  of  evidence  in  question  be  out 
of  dispute,  and  yet  the  demand  of  the  delay 
be  resisted,  the  consequence  of  such  resist- 
ance, if  successful,  is  a virtual  exclusion  put 
upon  the  evidence  ; and  this  on  the  score  of 
delay,  i.  e.  of  the  undue  delay  that  would  be 
the  necessary  result,  if  the  lot  of  evidence  in 
question  were  to  be  received.  It  is  in  this 
way,  and  this  way  alone,  that,  on  the  ground 
of  delay,  i.  e.  of  the  mischief  that  may  come 
to  be  the  result  of  it,  any  exclusion  can  be 
put  upon  any  article  of  evidence. 

The  question  here  concerned  is  of  the  num- 
ber of  those  incidental  questions,  on  which 
the  fate  of  the  cause  is  liable  to  be  completely 
dependent ; as  completely  as  upon  any  evi- 
dence respecting  the  principal  matter  in  dis- 
pute. 

For  the  truth,  correctness,  and  complete- 
ness, of  the  evidence  on  which  the  decision 
of  this  incidental  point  is  founded,  there  is  in 
every  such  case  exactly  the  same  demand  for 
the  best  security  that  can  be  afforded  (what- 
ever that  security  may  be,)  as  for  the  cor- 
rectness and  completeness  of  the  evidence 
respecting  the  principal  matter  in  dispute. 

Note,  that,  independently  of  all  ultimate 
loss  by  deperition  of  evidence,  or  of  the  mat- 
ter of  satisfaction,  mere  delay  may,  to  a maid 
fde  defendant,  be  productive  of  certain  gain, 
at  the  expense  of  an  injured  plaintiff,  to  an 
amount  to  which  there  is  no  certain  limit. 
Sum  in  dispute  £10,000  ; trial  staved  off  till 
next  assizes,  six  months  distant ; interest  at 
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five  per  cent.  ; sure  profit  £250  : deducting 
only  the  expense  of  tiie  business  thus  made, 
as  the  reward  to  the  law  partnership  for  their 
service,  the  price  of  the  delay  thus  manufac- 
tured. 

For  grounding  an  application  for  delay  on 
the  score  of  the  absence  of  a material  witness, 
forms,  every  day  in  use,  are  given  in  the  books 
of  practice:  the  testimony"^ of  a witness  (a 
single  witness  is  sufficient,)  delivered  in  the 
affidavit  mode.  Thus  far,  nothing  particular; 
learned  judges  (as  above  mentioned)  never 
suffering  themselves  to  receive  testimony  in 
any  but  this  worst  of  shapes.  But  the  evi- 
dence received  in  this  bad  shape  is  hearsay 
evidence : supposed  declarations,  supposed 
to  Lave  been  made  extrajudicially,  and  even 
by  persons  undesignated, — by  the  common 
voucher,  the  French  On;  this  supposed  tes- 
timony thus  transmitted  to  the  court,  through 
the  pen  of  the  affidavit-man’s  attorney,  when 
the  immediate  testimony  of  these  supposed 
extrajudicially-spcaking  witnesses  might,  for 
anything  that  appears,  have  been  obtained  — 
obtained  with  as  little  trouble,  and  without 
the  expense.  And,  unless  opposed  on  the 
other  side  (opposed  by  testimony,  which,  so 
far  as  the  mode  of  delivery  at  least  is  con- 
cerned, cannot  be  of  any  better  complexion,) 
the  evidence  is  conclusive.! 

Observe  the  form  stated  as  being  in  com- 
mon use  in  the  King’s  Bench.  J 1.  “ The  de- 
ponent (as  he  is  advised  and  believes)  cannot 
safely  proceed  to  the  trial  . . . without  the 
testimony  of”  [the  proposed  witness.]  No 
averment,  even  in  the  way  of  opinion,  in 
general  terms,  that  he  can  safely  proceed  with 
such  testimony,  — that  hehas  any  just  ground 
to  stand  upon. 

2.  “ In  consequence  of  the  notice  of  trial 
. . . he,  this  deponent,  caused  inquiry  to  be 
made,”  &c.  (stating  [says  the  form]  the  na- 
ture and  result  of  the  inquiry  made  after  the 
witness,  and  the  time  when  he  is  likely  to 
attend.) 

Here  we  see  hearsay  evidence  of  the  second 
remove  : the  persons  inquired  of,  if  any  such 
there  were,  not  upon  oath,  not  judicially  ex- 
amined, nor  even,  without  examination,  judi- 
cially deposing  : the  supposed  inquirer  again 
in  the  same  case. 

Such  is  the  sort  of  evidence  which,  if  the 
statement  be  correct,  is  habitually  received, 


•F  What  if,  at  what  is  callrd  the  trial,  when 
proof  came  to  be  given  of  the  matter  of  fact 
principally  in  question  in  the  cause,  other  evi- 
dence in  abundance  (immediate  viva  voce  evi- 
dence) being  at  command, — an  advocate  were 
to  take  upon  him  to  produce,  instead  of  it,  this 
hearsay  evidence  in  the  affidavit  mode  ? The 
thing  is  impossible : but  supposing  it  done,  the 
judge  would  suppose  him  out  of  nis  sense.s,  or 
send  him  to  his  horn-book. 

J Tidd’s  Practice,  Forms,  p.  1%. 
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iind  (unless  victoriously  opposed  by  counter- 
evidence) habitually  acted  upon  as  conclusive 
by  file  King’s  Bench. 

The  Common  Pleas  seems  not  much  more 
nice.  The  following  extracts  are  fiom  a 
learned  practiser  in  that  court,  who  docs 
not  express  indeed  that  it  is  exclusively,  or 
more  frequently,  in  use  in  that  court,  than 
in  the  King’s  Bench. 

Here  divers  particulars  respecting  the  na- 
ture and  result  of  the  inquiry  (as  above)  are 
given.  . . “ He,  this  deponent  [no  intermediate 
inquirer  here,]  hath  been  [not  .said  when] 
to  the  house  of  the  said  P.  W.  [the  proposed 
witness]  and  was  informed  [not  said  hy  whom] 
thathe  was  gone  to  Norwich  [notsaid  when,] 
and  that  he,  this  deponent,  hath  sent  there 
[fiot  said  whom  nor  when]  for  the  purpose 
of  subpoenaing  him  ; but  that  the  said  P.  W. 
is  gone  from  thence,  as  this  deponent  hath 
heard  [not  said  from  whom,]  and  verily  be- 
lieves to  be  true  : and  that  he,  this  deponent, 
cannot  get  any  information  where  the  said 
P.  W,  is,  but  is  informed  [not  said  by  whom, 
or  when,  or  v/here,  nor  that  he  so  much  as 
believes  the  information  to  be  true]  that  he 
will  be  at  home  in  two  months ” 

Can  any  danger  attend  the  attempt,  suc- 
cessful or  unsuccessful,  to  stave  off  a just 
demand  for  an  indefinite  length  of  time,  or 
for  ever,  by  false  representations  thus  con- 
veyed? 

The  application  may,  it  is  true,  'be  op- 
posed : but  with  what  eflTect  ? Not  a question 
can  the  opponent  (the  plaintiff)  put  to  any 
one  in  this  chain  of  witnesses.  It  may  be  a 
complete  tissue  of  lies:  and  nothing  can  he 
do  that  can  contribute  to  the  detection  of 
an  / one  of  them.  The  defendant’s  attorney 
being  the  deponent,  his  client  may  have  posted 
persons  to  give  such  false. answers  or  state- 
ments (not  that  it  is  worth  the  while;)  or 
the  like  friendly  deception  may  have  been 
put  by  the  attorney  upon  the  defendant,  his 
client. 

The  least  unpromising  course  seems  to  be 
to  follow  the  precedent  of  the  ingenious  at- 
torney, who,  to  combat  the  forged  bond, 
forged  the  release.  The  plaintiff  makes  a 
couiiter-alfidavit,  saying  nothing  of  the  de- 
fendant’s story  (for,  be  it  ever  so  false,  what 
can  he  say  of  it  to  any  purpose?)  but  telling 
a like  story  of  his  own,  showing  how  he  has 
an  equally  material  witness  now  forthcoming, 

’ but  whose  testimony,  were  the  required  de- 
lay granted,  would  be  lost. 

If  to  a dishonest  defence  success  may  thus 
be  given,  defeat  to  a just  demand,  — so,  on 
the  other  hand,  may  defeat  be  given  to  a just 
defence,  success  to  an  unjust  demand,  by  the 
same  system  of — what  shall  we  say  ? Inquiry  ? 
where  not  a question  can  be  put  ? say  at  any 

• Sellon’s  (Irompton,  i.  421, 
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rate  receipt  of  evidence.  Affidavit.f  “ that 
A B and  C D are  material  witnesses  for  de- 
fendant in  this  cause,  without  whose  evi- 
dence defendant  cannot  safely  proceed  to 
trial,  as  defendant  is  advised  and  verily  be- 
lieves,” was  held  bad;  “ because  the  belief 
seemed  to  go  through  the  whole,  as  well  to 
A B and  C D being  material  witnesses,  as  to 
the  other  necessary  part  of  the  affidavit,  that 
the  party  cannot  safely  make  defence  without 
their  testimony;  the  former  part,  respecting 
A B and  C D being  material  witnesses,  ought 
to  be  positively  sworn ; belief  as  to  it  is  not 
sufficient,  but  as  to  the  latter  part  it  is.” 

“ Held  bad — and  certainly  not  without 
something  like  a pretext,  at  any  rate.  Pos- 
sibly, in  the  way  above  suggested,  evasion 
was  designed : but  possibly,  and  much  more 
probably,  not.  But  to  what  use  pretend  to 
stop  up  this  loop-hole,  when  so  many  doors  are 
left  wide  open  in  so  many  other  places  ? 

To  the  materiality  of  the  evidence,  “ be- 
lief” not  sufficient,  “ positive  swearing  ” ne- 
cessary. Precious  distinction  ! as  if  anything 
could  ever  be  sworn  to,  howsoever  positively, 
but  belief : as  if  the  materiality  of  an  article 
of  evidence  were  not  a matter  of  opinion  ; and 
not  only  of  opinion,  but  (for  so  it  has  been 
made  by  lawyers)  a matter  of  law.  What  an 
indignation  was  once  manifested  at  the  pre- 
sumption of  a deponent,  who  took  upon  him 
to  “ swear  the  law  !”  Ignorant  and  presump- 
tuous man  ! to  pretend  to  know  the  law! 

Held  bad:  and  what  was  the  consequence? 
Was  the  cause  called  on,  without  the  defen- 
dant’s material,  and  (if  his  statement  were 
true)  necessary,  witness  ? and  was  the  sub- 
jecting him  to  the  obligation  of  complying 
with  an  unjust  demand  the  ultimate  result? 
Let  us  hope  rather,  though  it  is  not  said, 
that  the  badness  of  the  expression  was  not  so 
fatal  but  that  opportunity  was  given  to  amend 
it;  viz.  by  ulterior  affidavits. 

But  the  badness,  the  real  badness,  where 
is  it?  Not  in  the  suitors,  justly  and  unjustly 
suspected  of  evasion,  but  in  the  practice  of 
the  court,  by  which  questions  are  never  tried 
but  upon  evidence  so  bad,  as  to  afford  to  in- 
sincerity a perpetual  chance  of  success,  with- 
out the  smallest  danger  of  punishment,  or 
even  of  shame. 

Suppose  the  maker  of  this  “ bad”  affidavit 
present  in  court,  answering  upon  oath,  im- 
promptu; instead  of  having  employed,  as 
many  days  as  he  thought  fit,  in  studying 
means  of  evasion,  with  his  attorney  at  bis 
elbow.  A word  or  two  in  the  way  of  ques- 
tion, half  a minute  in  the  way  of  time,  and 
the  ambiguity  would  have  vanished. 

A case  must  not  be  omitted,  — a case  of 
prodigious  extent  in  the  field  of  law,  — in 
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which  no  competition  takes  place  between 
the  mischief  of  delay  and  the  mischief  of 
exclusion ; but,  the  delay  (with  or  without 
design)  taking  place,  the  exclusion  follows 
without  remedy  — follows  by  act  of  law. 

It  results  from  the  principle  of  fixed  times 
with  long  intervals.  The  time  for  the  trial  is 
come : it  has  been  fixed,  as  it  is  of  course,  by 
a blind  rule.  A witness,  or  an  article  of  writ- 
ten evidence,  that  was  to  have  been  produced, 
fails  of  being  produced.  A few  days,  hours, 
or  minutes  more,  the  evidence  would  have 
been  produced.  But  the  time  is  past.  It 
therefore  cannot  be  produced.  In  the  first 
place,  suppose  the  failure  on  the  plaintiff’s 
side  : what  is  the  consequence  ? Misdecision, 
to  the  prejudice  of  that  side.  To  the  plain- 
tiff, loss  of  the  right  in  respect  of  punishment : 
to  the  malefactor  (whatever  may  have  been 
his  guilt,)  impunity  ; temporary  or  ultimate, 
according  to  circumstances. 

In  this  case,  the  exclusion  of  the  evidence, 
that  is,  the  non-forthcomingness  of  it  for 
want  of  the  delay,  may  have  been  designed 
or  undesigned : the  work  of  man,  or  the 
work  of  adverse  fortune.  But  the  mischief  re- 
sulting from  it,  the  misdecision,  is  the  work, 
exclusively  the  work,  of  the  man  of  law : the 
work  of  the  technical  system,  with  its  fixed 
days  and  excessive  intervals.  Considered  in 
respect  of  its  duration,  the  exclusion  may  be 
distinguished  into  two  periods.  The  first  is 
not  the  work  of  the  man  of  law  : his  is  not 
the  blame  : accident,  or  unlicensed  misbeha- 
viour, is  the  cause:  but  the  second  is  his 
altogether.  A slight  evil  he  sees  produced 
without  his  participation : this  does  not  sa- 
tisfy him  ; but,  upon  the  mere  ground  of  this 
slight  evil,  he  inflicts  another  — in  all  cases 
a much  greater,  in  some  cases  an  infinitely 
greater,  evil,  of  the  same  kind. 

At  the  preappointed  time,  the  evidence  is 
not  forthcoming : what,  in  point  of  reason  and 
justice,  is  the  practical  result  ? Appoint  for 
the  production  of  it  the  earliest  open  day  in 
which,  according  to  probability,  it  can  be 
forthcoming.  No,  says  the  man  of  law  to 
himself : no  purpose  of  mine  will  be  answered 
at  this  rate. 

In  cases  not  criminal  (*.  e.  where,  be  the 
case  what  it  may,  the  species  of  suit  belongs 
to  that  class,)  if  it  be  on  the  plaintiff’s  side 
that  the  failure  takes  place,  the  mischief  is  not 
irreparable.  It  depends  upon  him  to  suffer 
a nonsuit,  and  proceed  anew,  paying  costs : 
w'hereupon,  at  the  end  of  six  or  twelve  months 
from  that  time,  and  at  the  expense  of  three 
or  four  or  five  score  pounds,  if  the  evidence 
has  not  perished  in  the  meantime,  he  may  take 
another  chance. 

If  it  be  on  the  defend'ant’s  side,  it  may  per- 
haps be  allowed  to  him  to  take  such  other 
chance  : but  it  depends  not  upon  himself ; and 
it  must  be  at  an  increased  expense.  On  the 


trial  in  question,  the  verdict  must  be  against 
him  — he  in  general  paying  the  costs  on  both 
sides,  — and,  if  he  obtains  the  felicity  of  a 
new  trial,  it  cannot  be  till  after  motion  and 
argument  thereupon. 

In  criminal  cases  opens  a very  different 
scene. 

If  it  be  on  the  defendant’s  side  that  the 
failure  takes  place,  it  seems  rather  difficult  to 
pronounce,  in  every  case,  what  may  be  the 
result.  On  an  application  made  on  the  ground 
in  question  on  that  side,  power  for  putting  off 
the  cause  is  not  wanting;  and  in  each  instance 
the  great  probability  seems  to  be,  that,  the 
judge  being  satisfied  of  the  propriety  of  the 
application,  due  time  would  accordingly  be 
given. 

It  is  where  the  plaintiff’s  is  the  side  on 
which  the  failure  takes  place,  that  the  preju- 
dice applies,  and  the  mischief  Hows  in  conse- 
quence. Breaking  out  on  this  side,  no  mischief 
is  ever  to  be  repaired : and  this  is  called  hu- 
manity and  justice. 

At  the  preappointed  hour,  a witness  who 
should  have  appeared,  fails  to  appear  : an 
article  of  written  evidence  which  should  have 
been  produced,  fails  of  being  produced.  Had 
the  failure  been  foreseen,  application  for  time 
might  have  been  made,  and  time  granted  ac- 
cordingly. The  failure  not  having  been  fore- 
seen, not  having  been  foreseeable,  no  time 
is  to  be  granted  : the  omission  is  fatal : the 
malefactor  triumphs.* 

Behold  here  another  exemplification  of  the 
practice  of  deciding,  and  against  the  merits, 
on  grounds  foreign  to  the  merits. 

Behold  here  again  the  power  of  pardon 
thrown  out  of  the  window,  like  medals  on  a 
coronation  day,  to  any  one  that  will  take  it 
up  : to  any  witness  whose  testimony  is  neces- 
sary ; to  the  possessor,  for  the  time  being,  of 
any  piece  of  paper,  the  production  of  which  is 
necessary  : to  any  one  who,  by  fraud  or  force, 
discoverable  or  undiscoverabic,  will  manage 
so  as  to  keep  the  man  or  the  piece  of  paper 
out  of  the  way  for  a few  minutes. 

All  this  is  in  favorem  vitce.  No  man’s  life 
shall  be  put  twice  in  jeopardy.  Hypocrites 
Say,  why  is  man’s  life  ever  put  once  in  jeo- 
pardy ? Did  ye  ever,  could  ye  ever,  give  any 
better  reason  for  your  human  sacrifices,  than 
used  to  be  given  in  Mexico,  and  is  now  given 
in  New  Zealand  ? “ Because  it  is  what  we 

do,  and  have  been  used  to  do,  for  so  many 
hundred  years?” 

But  the  same  hypocrisy  reigns  where  there 
is  no  life  in  jeopardy.  On  the  continent,  non 


• This  can  only  occur  of  necessity,  after  the 
jury  have  been  charged  to  try  the  indictment  in 
question.  Before  the  jury  are  actually  charged, 
the  court  will,  up  to  the  very  last  moment,  listen 
to  any  application  to  postpone  the  trial,  either  on 
the  part  of  the  prosecutor,  or  of  the  prisoner : and 
such  applications  are  made  every  day. — Ed. 
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bis  in  idem  is  moreover  a maxim  of  Rome-bred 
law : a maxim  made  indeed  of  stretching  stuff, 
like  all  maxims  of  all  lawyers. 

The  malefactor  in  whose  instance  the  wit- 
ness or  the  bearer  of  a paper  has  fallen  sick, 
or  been  drowned,  or  been  made  drunk,  and 
so  forgotten  himself,  — how  much  less  guilty 
is  he  than  if  the  man  had  come  to  his  time  ? 
If  the  chance  of  triumph  must  be  secured  to 
every  malefactor,  let  it  at  any  rate  be  a fair 
chance  : let  fortune  judge,  not  fraud  in  for- 
tune’s name.  Admit  dice  and  boxes  among 
the  furniture  of  the  temple  of  justice:  but 
let  the  dice  be  fair,  the  boxes  fairly  handled ; 
no  loading  or  cogging,  as  at  present. 

CHAPTER  V. 

EXCLUSION  OF  IRRELEVANT  EVIDENCE, 
PROPER. 

Of  the  mi.schief  liable  to  result  from  the 
admission  of  irrelevant  evidence,  no  separate 
mention  need  be  made : be  it  what  it  may,  it 
is  resolvable  in  toto  into  the  mischief  produ- 
cible by  vexation,  expense,  and  delay. 

The  difference  between  the  ground  of  ex- 
clusion in  the  present  case,  and  in  those  others, 
consists  in  this:  — in  those  three  cases  (t.  e. 
in  every  case  where  the  evidence  is  not  irre- 
levant,) there  is  an  option  to  make  — there  is 
a quantity  of  mischief,  a weight  in  each  scale  : 
there  is  something  to  lose  by  the  proposed 
exclusion,  — a chance  in  favour  of  justice; 
there  is  a disadvantage  that  must  be  incurred 
by  the  proposed  exclusion,  — a probability  in 
favour  of  misdecision,  or  perhaps  a certainty. 
But  in  this  case,  in  the  case  where  the  in- 
formation proposed  to  be  delivered  in  the 
character  of  evidence  is  irrelevant,  there  is 
nothing  that  can  be  lost  by  the  proposed  ex- 
clusion : not  the  least  danger  of  misdecision 
is  incurred  by  it. 

In  this  case,  then,  the  inquiry  is  much  more 
simple  than  in  any  one  of  those  three  others : 
there,  there  are  two  quantities  to  weigh,  two 
values  to  find  : here,  but  one.  Suppose  the 
proposed  evidence  irrelevant,  exclusion  is  the 
indisputable  consequence. 

Irrelevant  evidence  is  evidence  that  bears  no 
efficient  relation  to  the  fact  which  it  is  brought 
to  prove  ; evidence  Avhich  proves  nothing:  as 
well  might  one  say,  no  evidence. 

Fit,  unquestionably  fit,  to  be  excluded.  But 
to  what  purpose  speak  of  it  ? Who  is  there  to 
whom  it  could  occur  to  propose  the  admission 
of  any  discourse  coming  under  this  description? 
Who  is  there,  whose  purpose  could  in  any  way 
be  served  by  it  ? 

To  a party,  plaintiff  or  defendant,  acting  in 
bond  fide,  — believing  himself  to  have  right  on 
his  side,  and  seeking  nothing  but  the  means  of 
proving  it, — there  can  be  but  one  inducement 
for  the  demanding  or  delivering  irrelevant  e\-i- 


[B.  IX.  P.  H. 

dence ; viz.  the  belief  of  its  being  relevant ; 
add,  material  and  needful,  without  which  th« 
relevancy  of  it  would  not  help  him. 

False  conceptions  on  this  bead  are  far  from 
being  unfrequent : conceptions  which,  what- 
ever ground  there  may  have  been  for  them  in 
opinion,  prove  false  in  the  result. 

By  the  force  of  prejudice,  in  a weak  judg- 
ment, in  a disorderly  imagination,  there  is  no 
saying  what  reverie  may  not  be  presented  in 
the  character  of  a lot  of  evidence..  If  every 
such  supposed  or  pretended  article  of  infor- 
mation were  liable  to  be  obtruded  upon  the 
judge,  and  in  any  quantity,  at  the  instance 
and  at  the  pleasure  of  either  party,  and  of 
each  party,  no  power  of  exclusion  on  this 
ground  being  left  to  the  judge,  — it  is  easy  to 
conceive  how  completely,  in  any  cause,  the 
justice  of  the  case  might  by  this  means  be 
overwhelmed. 

Prosecution  for  witchcraft:  oral  evidence 
in  support  of  the  charge.  On  the  part  of  the 
defendant,  no  direct  evidence,  but  the  general 
proposition,  the  alleged  improbability  of  the 
fact,  in  the  character  of  circumstantial  evi- 
dence.* In  reply,  on  the  part  of  the  plaintiff, 
to  prove  the  probability,  Glanville’s  History 
of  Witchcraft,  or  any  other  article  of  the 
demonological  library,  proffered  in  evidence. 
Upon  this  invitation,  shall  it  be  the  duty  of 
the  judge  to  take  up  the  book  on  the  spot, 
and,  previously  to  his  giving  his  decision  in 
the  cause,  to  read  it  from  beginning  to  end? 
and  so  on  with  regard  to  every  other  article 
in  that  same  libraiy  ? If  not,  and  if  he«hould 
not  think  fit  to  read  it,  his  reason  for.  reject- 
ing it  would  naturally  be  founded  on  some 
such  ground  as  what  is  expressed  by  the 
above-mentioned  clause.  In  a reasonable  mind 
(he  would  say)  it  does  not  appear  to  me  that 
the  contents  of  this  book  are  of  a nature  to 
contribute  anything,  or  at  least  anything  worth 
regarding,  toward  the  forming  a persuasion 
affirming  the  existence  of  the  alleged  acts  of 
witchcraft,  charged  by  the  plaintiff  to  have 
been  committed  by  the  defendant. 

To  a party  acting  in  maid  fide,  the  induce- 
ments, constant  and  casual  together,  are 
equally  obvious.  W’e  have  seen  the  mischiefs 
liable  to  result  to  the  party  in  the  right,  from 
excessive  loads  of  matter,  relevant  or  irrele- 
vant, thrown  upon  the  mind  of  the  judge: 
perplexity,  deception,  misdecision.  We  have 
seen  the  mischief  in  the  shape  of  vexation, 
expense,  and  delay,  capable  of  being  drawn 
down  from  the  same  source  upon  the  party 
who  has  right  upon  his  side : so  many  mis- 
chiefs, so  many  inducements,  in  the  eyes  of 
a malicious  and  unscrupulous  adversary. 

The  following  are  natural  exemplifications 
of  irrelevant  evidence:  — 


* See  Book  V.  Circumstantial;  Chap.  XVI. 
Improbability,  dec. 
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1.  Be  the  suit  cnrainal  or  non-cnminiil,  Accordingly,  to  the  extent  in  * 

evidence  against  Tertius  is  relevant  or  irre-  mode  (including  its  sub-modifications)  is  em- 
levant  as  against  Reus,  according  as  partici-  ployed,  irrelevancy,  in  the  character  of  a 
pation  is  or  is  not  brought  home  to  him.  Will  source  of  vexation,  expense,  and  delay,  is 
it  be  so,  or  not?  Sometimes  it  will  not  be  to  scarce  known  : exclusion  takes  place  instawter, 
be  known,  till  the  whole  of  it  has  been  gone  and  no  mischief  is  produced  on  either  side, 
through : sometimes  the  fact  of  the  participa-  None  by  the  exclusion,  because  what  is  ex- 
tion  may  be  proved  or  disproved  in  the  first  eluded  is  of  no  use:  none  by  the  irrelevant 
instance.  The  line  of  conduct  by  which  a evidence,  because,  before  it  has  time  to  pro- 
burthen,  a legal  obligation,  criminal  or  non-  duce  any  mischief,  the  door  is  shut  against  it. 
criminal,  is,  or  ought  to  be,  imposed  upon  In  the  following  modes  of  collection,  ac- 
Tertius,  is  (we  shall  say)  a chain  of  acts,  the  cordingly,  the  plague  of  irrelevancy  is  in  a 
connexion  of  which  with  the  conduct  of  Reus  manner  unknown : — 1.  In  the  natural  mode, 
may  be  proved  by  some  act  antecedent  to  the  as  employed  in  causes  tried  in  courts  of  con- 
very  first  link,  subsequent  to  the  last,  or  in  science,  and  before  justices  of  the  peace  out 
concomitancy  with  any  intermediate  one.  An  of  sessions;  2.  In  the  jury  trial  mode;  3.  In 
example  of  the  first-mentioned  case,  an  order;  preliminary  examinations  taken  before  a jus- 
of  the  next,  an  act  of  confirmation  ; of  the  rice  of  the  peace,  or  before  a coroner;  4.  In 
last,  extrajudicial  discourse  of  a confessorial  examinations  before  committees  of  inquiry, 
nature,  in  the  way  of  conversation,  acknow-  or  commissioners  of  inquiry, 
ledging  participation  by  any  of  those  modes  2.  Irrelevant  evidence  is  the  peculiar  growth 
of  behaviour  which  in  a criminal  case  dejio-  of  equity.  In  the  language  of  that  country,  it 
minate  a man  an  accessary,  whether  before  is  called  scandal  and  impirlinence.  For  the 
the  fact  or  after  the  fact.  designation  of  matter  to  which  nothing  worse 

What  may  have  happened  is,  that,  though  can  be  objected  than  that  it  is  useless,  the 
Reus  was  in  confederacy,  all  along,  with  word  impertinence  seems  to  have  been  em- 
Tertius,  and  though  evidence  sufficient  for  ployed:  when  the  irrelevancy  is  aggravated 
the  proof  of  the  confederacy  exists,  and  can  by  injuriousness,  the  word  scandal. 
he  produced,  yet  the  nature  of  it  cannot  be  A consequence  inseparable  from  the  modes 
understood  till  after  the  part  acted  by  Tertius  of  collection  there  in  use,  is,  that  in  this  case 
has  been  brought  to  view.  the  peccant  matter,  before  it  is  turned  out. 

In  all  these  cases,  prove  participation  upon  must  be  let  in.  This  circumstance  we  may  be 
Reus,  everything  that  has  been  done  by  Ter-  pretty  well  assured  was  not  overlooked,  when 
tius  is  material:  all  evidence  which  contri-  the  mode  of  collection  came  to  be  chosen,  in, 
butes  to  proof  of  it  is  relevant.  If  no  such  by,  and  for,  those  courts.  Nothing  could  be 
participation  be  proved,  all  that  was  done  by  better  ad.ipted  to  the  ends  of  judicature.  Bu- 
Tertius  is,  with  regard  to  Reus,  immaterial ; siness  made  by  the  quantity  of  peccant  matter 
all  the  evidence  of  it  irrelevant.  let  in  ; business  made  by  the  discussions  re- 

If  (as  in  case  of  an  order,  or  formal  act  of  lative  to  the  exclusion  of  it:  business  made 
ratification)  it  be  agreed  or  established  that  by  admission  in  the  first  place;  business  made 
no  proof  of  participation,  no  other  proof,  can  by  exclusion  in  the  second  place, 
be  given,  than  what  is  distinctly  separate  from  The  mischief  swelled  to  such  a height  as 
the  evidence  of  the  principal  course  of  action ; to  be  past  endurance  the  auditory  nerves  of 
if,  at  the  same  time,  the  proof  of  the  act  of  par-  the  judge  (of  a judge  who  never  beard  any- 
ticipation  be  short,  that  of  the  principal  course  thing  about  the  matter)  were  continually 
of  action  long;  the  proof,  or  what  is  given  for  wounded  by  it:  it  became  necessary  to  apply 
proof,  of  the  act  of  participation,  should  come  a preventive  remedy.  Order  that  no  answer' 
first.  Why?  Because,  failing  this  proof,  evi-  be  given  in  without  having  been  signed,  and 
dence  of  the  principal  course  of  action  falls  thence  manufactured  and  dressed  up,  by  coun- 
into  the  category  of  irrelevant  evidence,  and  sel : order  that  no  interrogations  be  exhibited 
the  suit  should  of  course  be  rid  of  it.  for  the  examination  of  witnesses,  without  hav- 

What  has  been  done  by  English  law  in  ing  received  the  same  security  against  scan- 
relation  to  irrelevant  evidence,  distributes  it-  dal  and  impertin  ncc.  An  additional  load  of 
self  naturally  under  two  heads:  what  has  been  vexation,  expense,  and  delay,  laid  upon  all 
done  for  the  exclusion  of  irrelevant  matter,  causes,  andtbecbanceofmisdecisionincreased 
and  what  has  been  done  for  the  accumulation  by  the  sophistication  of  the  evidence,  for  ti.e 
of  it.  adding  of  a sham  security  ag-ainst  the  irrele- 

First,  as  to  the  exclusion  of  it.  In  this  vant  matter  that  might  come  to  be  introduced 
respect,  much  depends  upon  the  words  in  in  here  and  there  a cause  I As  if  the  respon- 
which  the  evidence  is  collected.  sibility  of  the  underling  sort  of  lawyer  whom 

1.  Collected  vivd  voce  coram  judice  et  par-  . Ready-written  deposition  of  a defendant.Ts 
tibus^  all  irr©lcvant  matter^  everything  that  extracted  by  ready-written  allegations  anti  inter- 
appears  to  wander  from  the  point,  is  nipped  rogations  delivered  on  the  part  of  the  plaintiff.— . 
in  the  bud.  See  Book  II.  jSecurttie*. 
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the  judge  punishes  every  d:iy  without  scruple, 
could  receive  any  material  addition  from  the 
responsibility  of  anothersort  of  lawyer,  whose 
situation  is  too  near  that  of  the  judge  to  be 
exposed  to  punishment. 

Business  made  by  letting  in  the  irrelevancy ; 
business  made  by  tossing  it  about  when  in, 
and  throwing  it  out;  business  made  by  station- 
ing a set  of  porters  whose  constant  employ- 
ment is  to  keep  it  out.  Should  irrelevancy 
creep  in  notwithstanding,  does  the  responsi- 
bility amount  to  anything  ? Oh,  no  : that 
would  be  contrary  to  all  rule.  It  is  the  law- 
yer that  transgresses ; it  is  the  client  that  is 
punished  for  it. 

How  irrelevancy  is  shut  out,  when  it  is 
men’s  wish  to  shut  it  out,  has  been  seen  al- 
ready. But  what  could  be  more  adverse  to 
the  ends  of  judicature  ? 

VVe  come  now  to  speak  of  the  arrangements 
whereby  the  accumulation  of  the  same  valij- 
able  matter  is  compelled,  or  otherwise  encou- 
nrged,  in  subservience  to  the  same  ends. 

1.  Of  one  of  the  consequences  of  the  exclu- 
sion put  upon  the  most  satisfactory  kind  of 
evidence,  confessorial  evidence,  a momentary 
mention  has  been  already  made  : the  time  of 
the  judge  consumed,  his  faculties  oppressed, 
by  an  inundation  of  inferior,  of  hearsay  and 
other  extraneous,  evidence.  First  sample  of 
virtually  irrelevant  evidence  artificially  and 
habitually  accumulated, — extraneous,  vice 
confessorial  at  large. 

2.  In  this  case,  and  from  the  rest  of  the 
matter  belonging  to  this  case,  should  be  dis- 
tinguished the  more  particular  case  where 
the  use  of  the  confessorial  evidence  is  to  serve 
for  the  authentication  of  an  article  of  written 
evidence  (contractual,  or  casual  and  infor- 
mal :)  a sort  of  evidence  extractable  from 
the  party,  without  any  additional  vexation, 
expense,  or  delay;  and  not  without  a bound- 
less mass  of  vexation,  expense,  and  delay,  from 
extraneous  sources.  Second  sample  of  vir- 
tually irrelevant  evidence  artificially  accumu- 
lated,— extraneous  evidence  vice  confessorial 
for  the  purpose  of  authentication. 

In  a mass  of  assertive  matter,  whatsoever 
is  false  without  conveying  instruction  by  its 
falsity,  is,  on  that  account,  whether  relevant 
or  irrelevant,  at  any  rate  superfluous  and  use- 
less. The  falsehoods  of  the  thief,  or  other 
unlicensed  malefactor,  — such  falsehoods,  es- 
pecially when  drawn  from  him  by  interroga- 
tion, in  court  or  out  of  court,  are  pregnant 
with  instruction,  useful  instruction  : the  fic- 
tions and  other  falsehoods  of  the  lawyer,  re- 
levant or  irrelevant,  always  superfluous  and 
useless,  barren  of  instruction,  are  pregnant 
with  nothing  but  confusion  and  misconcep- 
tion, their  intended  fruit. 

3.  Of  the  nature  of  that  sort  of  discourse 
which  forms  the  matter  of  written  pleadings, 
a slight  sketch  has  been  already  given  : of 


its  inutility — of  its  repugnancy  to  the  ends 
of  justice — of  its  subserviency  to  the  ends 
of  judicature.  Third  sample  of  virtually  ir- 
relevant evidence  artificially  accumulated, 

matter  of  written  pleadings,  and  more  espe- 
cially of  that  sort  of  written  pleading  which 
is  called  special. 

AVhat ! Pleading  ? the  matter  so  carefully 
distinguished  from  evidence?  Do  you  call 
pleading  evidence  ? 

It  is,  and  it  is  not,  evidence.  It  is  not,  to 
any  good  purpose ; it  is,  to  a variety  of  bad 
ones.  It  is  not,  for  the  purpose  of  giving 
termination,  or  at  least  any  right  termina- 
tion, to  the  suit ; it  is,  for  the  purpose  of 
giving  continuance  to  the  suit.  It  is  not,  for 
the  purpose  of  grounding  any  right  decision 
upon,  and  in  favour  of,  the  merits ; it  is,  for 
the  purpose  of  grounding  wrong  decisions  on 
points  foreign  to  the  merits.  It  is  not,  for 
the  purpose  of  any  decision,  subservient  to 
any  of  the  ends  of  justice,  because,  being 
partly  irrelevant  and  partly  false,  it  is  known 
to  be  unworthy  of  all  regard,  and  accordingly 
no  regard  is  ever  paid  to  it:  it  is,  for  the 
purpose  of  producing,  without  compensation, 
that  vexation,  expense,  and  delay,  for  which 
a compensation  is  afforded  by  genuine  evi- 
dence : it  is,  for  producing  that  misdecision, 
the  danger  of  which  constitutes  the  charac- 
teristic mischief  of  false  evidence. 

In  lawyers’  language,  it  is  not  evidence ; 
because  lawyers  have  settled  with  themselves 
not  to  give  the  name  of  evidence  to  any  asser- 
tion, which,  in  case  of  mendacity,  they  are  not 
prepared  to  punish.  It  is  evidence,  because, 
with  the  exception  of  that  accidental  and  ad- 
ventitious property,  viz.  that  of  subjecting 
the  utterer  to  punishment  in  case  of  menda- 
city, it  has  all  the  characters  of  evidence. 

It  is  not  evidence,  for  the  purpose  of  sub- 
jecting to  punishment  the  liar  by  whom  it  is 
delivered;  it  is  evidence,  for  the  purpose  of 
subjecting  to  pillage  the  innocent  suitor  at 
whose  expense  it  is  delivered. 

4.  Bills  in  equity  may  either  be  included 
under  the  last  preceding  head,  or  be  consi- 
dered as  constituting  a separate  one. 

The  matter  of  them  may  be  considered  as 
part  of  the  matter  of  written  pleading,  inas- 
much as  it  takes  shelter,  along  with  the  rest, 
under  the  wing  of  the  mendacity-licence. 

It  may  be  considered  as  a separate  article, 
in  virtue  of  the  multifariousness  of  its  con- 
tents : in  virtue  of  its  containing  (over  and 
above  the  matter  of  assesteon)  matter  of  in- 
terrogation, and  matter  of  surplusage,  — 
general  matter,  which,  if  the  appropriate 
matter  happens  to  be  more  or  less  true,  is 
still  irrelevant. 

From  the  rest  of  the  irrelevant  matter, 
which,  whatever  might  be  the  consequence  of 
omitting  it,  never  is  omitted,  may  be  distin- 
guished one  never-omitted  portion  of  scandal 
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and  impertinence;  impertinence,  and  that  of 
a scandalous  nature,  regularly  put  in  by  the 
learned  person  whom  the  party  is  forced  to  pay 
for  keeping  out  scandal  and  impertinence. 

Another  diflference.  In  the  sort  of  matter 
that  is  more  apt  fo  be  presented  by  the  word 
pleading  — in  what  at  common  law  goes  by 
that  name  — a man  puts  in,  or  does  not  put 
in,  lies,  as  he  sees  convenient:  at  any  rate, 
the  obligation  of  mendacity  does  not  extend 
to  any  of  the  assertions  appropriate  to  the 
individual  suit.  In  the  matter  of  a bill,  one 
necessary  part  is  appropriate  matter,  in  re- 
si)ect  of  which  matter  the  learned  draughts- 
man is  forced  to  tell  lies,  on  pain  of  loss  of 
cause  to  his  client ; this  part  is  distinguished 
by  the  name  of  chai  ging  part ; a chain  of  as- 
sertions, constituting  the  indispensable  foun- 
dation of  the  corresponding  chain  of  questions. 
What  you  do  not  know,  and  ask  to  know 
(ask  of  the  defendant  whom  you  suppose  to 
Know,)  you  must  declare  that  you  know,  and 
pretend  to  tell  the  court  how  it  is. 

5.  To  the  account  of  the  difference  in  re- 
spect of  the  mode  of  collecting  the  evidence, 
as  between  common  law  and  equity,  must  be 
set  down  an  unknown  mass  of  irrelevant  or 
otherwise  redundant  matter,  in  such  of  the 
written  instruments  as  have  the  name  of 
evidence.  The  commissioner  or  examiner, 
the  judge  ad  hoc,  by  whom  the  evidence  is 
extracted  in  this  shape,  is  paid  according  to 
the  quantity.  That  in  this  state  of  things  a 
portion  of  surplusage  should  in  the  aggregate 
mass  of  causes  be  generated  (not  to  say  in 
each  particular  cause,)  follows  as  matter  of 
course.  It  is  equally  obvious,  that  the  quan- 
tity of  it  lies  not  within  the  reach  of  calcula- 
tion; varying  with  individual  circumstances, 
as  well  as  with  the  idiosyncracy  of  the  indi- 
vidual in  each  individual  cause. 

6.  Indistinctness  is  the  parent,  not  only  of 
confusion,  but  of  surplusage.  Confusion  gene- 
rates business : surplusage  is  business  ready 
generated.  In  the  courts  called  ecclesiastical, 
the  plaintiff s story,  true  or  false,  possesses  at 
any  rate  that  species  and  degree  of  distinct- 
ness which  is  produced  by  a division  into  num- 
bered articles.  The  principle  of  distinctness 
thus  infused  into  the  charges,  with  the  indi- 
rect questions  virtually  included  in  them,  ex- 
tends itself  to  the  answers,  and  so  on  to  any 
objections  (or,  as  they  are  called,  exceptions) 
which,  on  the  score  of  insufficiency,  or  any 
other,  may  come  to  have  been  taken  to  the 
answer.  In  equity  practice, — after  the  clouds 
of  confusion  that  have  been  raised  by  an  un- 
divided bill,  followed  by  an  undivided  answer, 
each  with  its  train  of  surplusage, — two  spe- 
cies of  instruments  (viz.  the  list  of  questions 
by  which,  under  the  name  of  interrogatories, 
testimony  is  extracted  from  extraneous  wit- 
nesses, and  the  list  of  observations  by  which, 
under  the  name  of  exceptions,  ulterior  re- 


sponses are  called  for  at  the  hands  of  a de- 
fendant) have  somehow  or  other  been  suffered 
to  receive  the  benefit  of  this  principle.  To 
no  lawyer  by  whom  any  such  articulated  in- 
strument was  ever  drawn  — to  no  professional 
lawyer  (not  to  speak  of  judges,)  could  the 
distinctness  and  comparative  perspicuity  of 
the  instrument  thus  divided,  have  ever  been 
a secret : by  no  such  lawyer  could  that  con- 
fusion, which,  in  the  undivided  instruments, 
results  from  the  non-application  of  that  prin- 
ciple, have  been  unexperienced,  have  passed 
unperceived.  It  would  therefore  have  long 
ago  been  applied  to  every  such  instrument, 
had  distinctness  been  among  the  ends  of  ju- 
dicature. 

7.  Of  affidavit  evidence,  that  worst  sort  of 
evidence,  on  which,  and  which  alone,  so  many 
causes  are  tried  — the  only  sort  which  a judge 
of  the  learned  class  ever  receives  for  his  own 
use,  — mention  has  been  made  already.  To 
point  out  how  efficient,  in  the  character  of  a 
cause  of  clearness,  the  same  principle,  arti- 
culate division,  would  be  in  this  case,  the 
slightest  hint  may  (after  what  has  been  said 
already)  suffice.  In  the  caseof  a billin  equity, 
the  line  that  separates  question  from  question 
forms  a sort  of  indirect  principle  of  division, 
and  thence  of  distinctness,  however  inade- 
quate. In  an  affiavdit,  even  this  faint  light 
is  wanting.  What  can  be  more  evident  than 
the  utility  of  affidavit  evidence  to  the  ends  of 
judicature? 

The  confusion  that  pervades  affidavit  evi- 
dence is  still  more  favourable  to  evasion ; and 
tlience  (through  flie  medium  of  deception)  to 
misdecision ; thence  to  vexation,  expense,  and 
delay,  through  the  medium  of  irrelevancy. 
But  its  subserviency  to  the  intermediate  ends 
of  technical  judicature  does  not  lessen  its  sub- 
serviency to  these  ultimate  ends;  nor  there- 
fore supersede  the  mention  of  it. 

When,  in  a bill  in  equity,  an  answer,  or  a 
deposition,  the  adverse  party  has  observed 
what  to  him  appears  to  come  under  the  de- 
nomination of  scandal  or  impertinence, — he 
applies  to  the  court,  that  the  obnoxious  in- 
strument may  be  referred  to  the  master  (the 
subordi  nite  judge  of  the  court,)  to  report 
whether  there  be  any  matter  of  that  descrip- 
tion; and  if  yes,  to  cause  it  to  be  expunged: 
costs  to  be  paid  by  the  delinquent. 

How  useful  an  arrangement,  if,  in  the  eqtntg 
(as  the  phrase  is)  of  this  equity  practice, 
some  master  were  employed,  or  some  other 
connoisseur  in  scandal  and  impertinence,  to 
look  over  the  whole  of  the  current  mass  of 
" practical  forms  " in  this  view.  Ten  volumes 
of  this  sort  of  matter  lie  before  me,  all  in  one 
modern  publication,  virtual  folios,  though  no- 
minal octavos. 

Impertinence  (to  speak  technically)  he 
might  find  to  constitute  the  ground  of  all  of 
them;  scandal,  an  appropriate  sort  of  em- 
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broidery,  in  not  a few  : more  particularly  in 
those  copious  effusions  of  technical  eloquence 
called  indictments  and  informations:  more 
particularly  still  where  the  effusion  comes 
under  the  denomination  of  a libel,  or  (on  that 
or  any  other  score)  comes  under  the  denomi- 
nation of  a state  or  political  offence. 

On  the  occasion  of  a libel  more  particularly, 
certain  scandal  is  (or  at  least  used  to  be)  re- 
gularly employed  to  encounter  problemati- 
cal; vicious  or  virtuous,  the  defendant’s  life, 
character,  and  behaviour,  is  or  was  aspersed 
Between  the  two  scandals,  observe  the  dif- 
ference : that  which  is  certainly  scandal,  is 
uttered  under  a licence,  and  the  author  paid 
for  it : that  which  may  either  be  scandal  or 
useful  truth,  is  uttered  without  the  licence  ; 
and  the  author,  guilty  or  not  guilty,  together 
with  an  indeterminate  train  of  innocent  men 
in  the  character  of  printers  and  venders,  is 
made  to  pay  for  it. 

In  the  mean  time,‘and  until  themn.srer  here 
spoken  of  shall  have  received  the  reference, 
and  made  his  report,  and  that  report  been 
acted  upon,  and  the  expunction  effected,  — 
the  way  might  be  paved,  at  any  rate,  for 
such  a reform,  by  a constitutional  resolve; 
I mean,  among  jurymen,  but  more  especially 
special  jurymen,  and  on  the  occasion  of  all 
tliose  political  offences  of  which  the  mischie- 
vousness is  so  problematical  as  it  is  commonly 
in  the  case  of  state  libels:  — to  lay  it  down 
to  themselves  as  an  inviolable  rule,  to  pro- 
nounce a verdict  of  not  guilty,  if,  among  all 
these  charges  so  coupled  together  in  the  con- 
junctive,  there  be  a single ^ne,  which  (whe- 
ther capable  of  proof  or  not  capable)  is  not 
fully  proved.  Of  what  use  is  that  man’s 
conscience  to  him,  who  suffers  an  attorney- 
general,  or  any  other  lawyer  at  the  bar,  with 
or  without  the  support  of  an  imperious  and 
brow-beating  lawyer  upon  the  bench,  to  force 
him  to  commit  perjury  ? 


CHAPTER  VI. 

EXCLUSION  OF  THE  EVIDENCE  OK  A CATHOLIC 
PRIEST,  RESPECTING  THE  CO.NFESSIONS  IN- 
TRUSTED TO  HIM,  PROPER. 

Among  the  cases  in  which  the  exclusion  of 
evidence  presents  itself  as  expedient,  the 
case  of  catholic  confession  possesses  a special 
claim  to  notice.* 

In  a political  state,  in  which  this  most  ex- 
tensively adopted  modification  of  the  Chris- 
tian religion  is  established  upon  a footing 
either  of  equality  or  preference,  the  necessity 
of  the  exclusion  demanded  on  this  ground 
will  probably  appear  too  imperious  to  admit 
of  dispute. 


• For  the  Author’s  farther  views  on  this  sub- 
ject, vide  supra^  VoL  VI.  p.  H8. 
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In  taking  a view  of  the  reasons  which  plead 
in  favour  of  it,  let  us  therefore  suppose  the 
scene  to  lie  in  a country  in  which  the  catho- 
lic religion  is  barely  tolerated : in  which  the 
wish  would  be  to  see  the  number  of  its  vo- 
taries decline,  but  without  being  accompanied 
with  any  intention  to  aim  at  its  suppression 
by  coercive  methods. 

Any  reasons  which  plead  in  favour  of  the 
exclusion  in  this  case  will,  d fortiori,  serve 
to  justify  the  maintenance  of  it,  in  a country 
in  which  this  religion  is  predominant  or  esta- 
blished. 

These  reasons  seem  referable  partly  to  the 
one,  partly  to  the  other,  of  two  of  the  beads 
above  mentioned: — viz.  1.  Evidence  (the  ag- 
gregate mass  of  evidence)  not  lessened  ; and 
2.  Vexation,  preponderant  vexation. 

1.  First  reason  in  favour  of  the  exclusion: 
mass  of  evidence  not  lessened  by  it. 

Suppose  it  an  established,  and  thence  a 
known  rule  of  procedure,  that  a catholic  priest 
is  not  exempted  from  the  obligation  of  dis- 
closing (if  called  upon  in  a judicial  way,  like 
any  other  witness)  statements  made  to  him 
in  such  his  character,  by  a person  appearing 
before  him  in  the  character  of  a penitent,  in 
the  catholic  sense  : statements  of  such  a na- 
ture, as  would  operate  in  the  character  of 
self-prejudicing  (including  self-criminative) 
evidence,  if  reported  by  such  his  confessor,  in 
or  for  the  use  of  a court  of  justice. 

What  would  be  the  consequence  ? — That, 
of  that  quantity  of  confessorial  evidence  which 
is  now  delivered  in  secret  fora  purpose  purely 
religious,  a certain  proportion  (it  is  impossible 
to  say  what,  but  probably  a very  considerable 
one)  would  not  be  so  delivered:  would  be 
kept  back,  under  the  apprehension  of  its  being 
made  use  of  for  a judicial  purpose.  The  rule 
would  operate  as  a prohibition  upon  all  such 
confessions  for  the  spiritual  purpose,  as  w'oiild 
be  nppliaible  to  the  temporal  purpose  : and 
the  penalty  would  be,  whatever  consequence 
of  a penal  or  otherwise  burthensome  nature 
might  be  expected  to  flow  from  the  decision 
which  such  testimony  would  warrant,  and 
would  therefore  be  calculated  to  draw^  forth. 

So  far  as  the  prohibition  thus  applied  had 
its  natural  effect — the  effect  of  preventing  the 
practice,  — so  far,  the  support  afforded  to  the 
exclusion  by  the  reason  “ mtiss  of  evidence 
not  lessened,”  would  extend.  So  far  as  the 
prohibition  failed  of  being  followed  by  this 
effect,  the  reason  operating  iii  support  of  the 
exclusion  would  be  to  be  sought  for  under 
another  head : vexation,  preponderant  vexa- 
' tion. 

Of  this  vexation,  then,  what  would  be  the 
quality  and  the  amount?  It  would  present 
itself  in  a variety  of  shapes  : — 

1.  I set  out  with  the  supposition,  that,  in 
the  country  in  question,  the  catholic  religion 
was  meant  to  be  tolerated.  But  with  any 


Ch.VI.]  proper  exclusions - 

idea  of  toleration,  a coercion  of  this  nature 
is  altogether  inconsistent  and  incompatible. 
In  the  character  of  penitents,  the  people 
would  be  pressed  with  the  whole  weight  of 
the  penal  branch  of  the  law ; inhibited  from 
the  exercise  of  this  essential  and  indispensable 
article  of  their  religion ; prohibited,  on  pain 
of  death,  from  the  confession  of  all  such  mis- 
deeds as,  if  judicially  disclosed,  would  have 
the  effect  of  drawing  down  upon  them  that 
punishment;  and  so,  in  the  case  of  inferior 
misdeeds,  combated  by  inferior  punishments. 

Such  would  be  the  consequence  to  peni- 
tents : to  confessors,  the  consequences  would 
be  at  least  equally  oppressive.  To  them,  it 
would  be  a downright  persecution  : if  any 
hardship,  inflicted  on  a man  on  a religious 
account,  be  susceptible  of  that,  now  happily 
odious,  name.  To  all  individuals  of  that  pro- 
fession, it  would  be  an  order  to  violate  what 
by  them  is  numbered  amongst  the  most  sacred 
of  religious  duties.  In  this  case,  as  in  the 
case  of  all  conflicts  of  this  kind,  some  would 
stand  firm  under  the  persecution,  others  would 
sink  under  it.  To  the  former,  supposing 
arrangements  on  this  head  efficient  and  con- 
sistent, it  would  have  the  effect  of  imprison- 
ment— a most  severe  imprisonment  for  life. 
As  to  those  who  sunk  under  it, — what  pro- 
portion of  the  number  would  on  this  occasion 
be  visited  by  the  torments  of  a wounded  con- 
science, and  to  what  degree  of  intensity  those 
torments  would  amount  in  the  instance  of 
each  individual,  are  questions,  the  answer  to 
which  must  on  this  occasion  be  referred  by  a 
non-catholic  to  the  most  competent  judges 
amongst  catholics : but  a species  of  suffering, 
the  estimation  of  which  does  not  require  any 
such  appropriate  and  precise  information,  is 
the  infamy  that  could  not  but  attach  itself  to 
the  violation  of  so  important  a professional  as 
well  as  religious  duty. 

The  advantage  gained  by  the  coercion — 
gained  in  the  shape  of  assistance  to  justice, 
would  be  casual,  and  even  rare  : the  mischief 
produced  by  it,  constant  and  all-extensive. 
Without  reckoning  the  instances  in  which  it 
happened  to  the  apprehension  to  be  realized, 
the  alarm  itself,  intense  and  all-comprehen- 
sive as  it  would  be,  would  be  a most  extensive 
as  well  as  afflictive  grievance. 

But  the  vexation  pointed  to  as  above  would 
not  be  the  only  price  that  would  be  to  be 
paid  for  so  inadequate  an  advantage.  The 
advantages  of  a temporal  nature,  which,  in 
the  countries  in  which  this  religious  practice 
is  in  use,  flow  from  it  at  present,  w'ould  in  a 
great  degree  be  lost ; the  loss  of  them  would 
be  as  extensive  as  the  good  effects  of  the  co- 
ercion in  the  character  of  an  aid  to  justice. 

To  form  any  comparative  estimate  of  the 
bad  and  good  effects  flowing  from  this  insti- 
tution, belongs  not,  even  in  a point  of  view 
purely  emporal,  to  the  design  of  this  work. 
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The  basis  of  the  inquiry  is,  that  this  insti- 
tution is  an  essential  feature  of  the  catholic 
religion,  and  that  the  catholic  religion  is  not 
to  be  suppressed  by  force. 

If  in  some  shapes  the  revelation  of  testi- 
mony  thus  obtained  would  be  of  use  to  jus- 
tice, there  are  others  in  which  the  disclosures 
thus  made  are  actually  of  use  to  justice,  under 
the  assurance  of  their  never  reaching  the  ears 
of  the  judge.  Repentance,  and  consequent 
abstinence  from  future  misdeeds  of  the  like 
nature ; repentance,  followed  even  by  satis- 
faction in  some  shape  or  other,  satisfaction 
more  or  less  adequate  for  the  past : such  are 
the  well  known  consequences  of  the  institu- 
tion ; though  in  a proportion  which,  besides 
being  everywhere  unascert<ainable,  will  in 
every  country  and  in  every  age  be  variable, 
according  to  the  degree  and  quality  of  the 
influence  exercised  over  the  people  by  the 
religious  sanction  in  that  form,  and  the  com- 
plexion of  the  moral  part  of  their  character 
in  other  respects. 

But,  without  any  violation  of  this  part  of 
his  religious  duty,  and  even  without  having 
succeeded  so  far  as  to  have  produced  in  the 
breast  of  the  misdoer  any  permanent  and  effi- 
cacious repentance,  modes  are  not  wanting  in 
which  it  may  be  in  the  power,  as  it  naturally 
w'ill  be  in  the  inclination,  of  a conscientious 
and  intelligent  confessor,  to  furnish  such  in- 
formation as  shiill  render  essential  service  to 
the  interests  of  justice.  Imean,  by  ministering 
to  the  prevention  of  such  individual  misdeeds 
as,  though  meditated,  are  as  yet  at  a stage 
short  of  consummation ; or  of  such  othei  s 
as,  though  as  yet  not  distinctly  in  contempla- 
tion, are  in  a way  to  present  themselves  to  the 
same  corrupted  mind.  Who  the  misdoer  is, 
the  confessor  knows  better  than  to  disclose; 
as  little  will  he  give  any  such  information  as 
may  lead  to  the  arrestation  of  the  delinquent, 
under  circumstances  likely  to  end  in  his  being 
crushed  by  the  afflictive  hand  of  the  law.  But, 
without  any  such  disclosure,  he  may  disclose 
what  shall  be  sufficient  to  prevent  the  con- 
summation of  the  impending  mi.schief.  “ At 
such  or  such  an  hour,  go  not,  unless  accom- 
panied, to  such  or  such  a place:  strengthen 
such  or  such  a door:  be  caieful  to  keep  well 
fastened  such  or  such  a window.” 

Warnings  of  tliis  kind,  if  I understand  a- 
right,  have  not  unfrequently  been  given;  — 
warnings,  which  might  have  been  given,  and 
would  have  been  given  in  better  times,  might 
(had  they  been  given)  have  operated  as  pre- 
ventives to  the  most  grievous  public  cala- 
mities. At  the  time  of  the  religious  wars  in 
France,  more  than  one  of  the  fanatics,  who, 
with  different  degrees  of  success,  aimed  a mur- 
derous hand  at  the  person  of  the  monarch, 
prepared  themselves  for  the  enterpri.'-e,  ac- 
cording to  the  histories  of  the  times,  by  pre- 
vious confessions,  in  the  course  of  which  the 
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design  was  more  or  less  disclosed.  Without 
exposing  the  intended  assassin,  it  might  na- 
turally have  been  in  the  |)ower  of  the  con- 
fessor to  have  frustrated  his  flagitious  project 
without  "Opportunity,  the  attempt  would  not 
have  been  made ; and,  without  the  attempt, 
the  design  would  not  have  afforded  evidence 
sufficient  for  the  purpose  of  penal  justice. 

The  discussion  has  been  rendered  the  more 
particular,  for  the  purpose  of  givingthe  clearer 
view  of  the  essential  differences  by  which  this 
case  stands  distinguished  from  another,  with 
which  it  might  be  liable  to  be  confounded : 1 
mean  the  case  of  those  disclosures  which  may 
come  to  be  made  by  an  individual,  criminal 
or  non-criminal,  to  a law  adviser,  in  the  cha- 
racter of  attorney  or  advocate;  a topic  which 
will  come  to  be  considered  in  its  place.* 

CHAPTER  VII. 

REMEDIES  SUCCEDANEOUS  TO  THE 
EXCLUSION  OF  EVIDENCE. 

We  have  seen  how  easily  it  may  happen  that 
the  evils  opposite  to  the  collateral  ends  of 
justice  shall  be  greater  than  the  evils  opposite 
to  the  direct  ends  ; that  the  vexation,  ex- 
pense, and  delay,  produced  by  the  delivery  of 
this  or  that  lot  of  evidence,  shall  constitute 
a greater  mass  of  evil  than  that  of  the  undue 
decision  or  failure  of  justice  that  may  take 
place  for  want  of  it;  and  this,  even  supposing 
the  misdecision  to  be  not  merely  the  acciden- 
tal or  probat)le,  but  the  necessary,  result  of 
the  exclusion  put  upon  the  evidence.  We  have 
seen  that,  in  this  case,  if  there  be  no  other 
resource,  the  propriety  of  the  exclusion  is  a 
necessary  result. 

But,  how  necessary  soever,  it  is  manifestly 
an  extreme  and  a most  disastrous  remedy.  It 
is  sitting  down  under  the  disease,  to  save  the 
unpleasant  consequences  apprehended  from 
the  remedy.  It  is  taking  the  course  the 
patient  would  take,  who  should  resolve  to 
endure  the  torment  of  the  stone,  in  order  to 
save  the  pain  and  danger  of  the  operation. 

But  as,  under  the  pressure  of  that  bodily 
affliction,  a skilful  physician  will  naturally 
look  out  with  anxious  diligence  for  whatever 
milder  remedy  presents  any  prospect  of  re- 
lief,— so,  where  vexation,  expense,  and  delay, 
is  the  disease,  a vigilant  and  honest  legislator 
will  never  embrace  exclusion  and  thence  inis- 
decision  in  the  character  of  a remedy,  without 
applying  all  his  industry  to  the  discovery  of 
other  remedies  that  may  be  applied  without 
contravention  of  any  of  the  ends  of  justice. 

If  the  exclusion  of  evidence  be  proper  and 
justifiable  in  any  case,  it  can  only  be  in  de- 
fault, or  by  reason  of  the  insufficiency,  of 
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such  milder  remedies.  The  indication  there- 
fore of  what  presents  itself  in  that  character, 
is  a task  which  seems  indispensable  to  the 
present  work. 

The  following  short  descriptions  may  serve, 
in  the  first  instance,  to  afford  a general  con- 
ception of  the  principal  arrangements  that 
offer  themselves  to  this  view.  Explanations, 
when  they  appear  necessary,  will  follow.  Lvt 
it  not  be  regarded  as  an  objection,  if  a set  of 
arrangements  presented  here  in  the  charac- 
ter of  succedanea  to  a comparatively  narrow 
abuse,  exclusion  of  evidence,  should  be  found 
to  include  the  leading  features  of  a system 
competent  to  the  extirpation  of  the  immense 
mountain  of  abuse,  of  which  that  inferior  hill 
forms  a part.  Its  utility  with  reference  to  that 
extraneous  purpose,  neither  destroys  nor  im- 
pairs its  utility  with  reference  to  the  direct 
purpose  of  this  work. 

1.  Against  vexation,  expense,  and  delay, 
taken  together:  — 

1.  Anticipative  survey  of  the  contents  of 
the  budget  of  evidence  on  both  sides. 

2.  Tribunals  within  reach: — in  which  is 
included,  limitation  of  the  loc:d  extent  of 
judicial  districts;  thence  augmentation,  or 
(according  to  what  has  been,  or  has  not  been, 
done  before)  restoration,  or  non-reduction, 
of  their  number:  the  county  courts,  and  more 
especially  the  hundred  courts,  of  former  times 
in  England. 

3.  Sittings  of  each  uninterrupted.  Exem- 
plifications : the  different  courts  of  conscience 
scattered  here  and  there  over  the  face  of  the 
country  ; but  more  particularly  and  literally 
the  London  police  offices.*  Also,  the  courts 
held  to  so  many  purposes  by  justices  of  peace, 
acting,  not  in  general  sessions,  but  in  volun- 
tary division  meetings ; or  singly,  at  their  own 
houses. 

4.  Meeting  of  the  parties  coram  judice,  at 
the  outset  of  every  cause,  for  the  purpose  of 
the  above-mentioned  anticipative  survey,  as 
well  as  for  so  many  other  purposes.  Exem- 
plifications : — practice  of  the  courts  of  con- 
science, and  of  the  courts  held  by  justices  of 
the  peace,  as  above. 

5.  Examination  by  epistolary  correspon- 
dence ; and,  by  that  means,  of  persons  resi- 
dent at  any  magnitude  of  distance:  whether 
within  or  without  the  effectual  jurisdiction 
of  the  court  in  question,  or  the  government 
under  which  it  acts.  This,  in  the  case  where 
examination  vivd  voce  is  barred  by  impracti- 
cability, physical  or  prudential. 

II.  Against  expense,  exclusively  or  more 
particularly : — 

(6)  1.  Power  to  any  party  to  insist  upon 
the  production  of  any  evidence,  not  withstand- 
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ing  any  preponderancy  of  expense,  on  condi- 
tion of  bearing  the  burthen  of  it  definitively, 
as  well  as  in  the  first  instance.  This  includes 
'the  defraying  the  expense  necessary  to  the 
production  of  evidence  deemed  necessary  to 
the  opposite  party,  in  preference  to  the  see- 
ing a decision  pronounced  in  favour  of  the 
adversary  (say  the  defendant)  on  the  ground 
of  the  inordinateness  of  such  necessary  ex- 
pense. 

(7)  2.  Advertisement  for  assistance  to  jus- 
tice for  the  expense  of  evidence.  The  need 
of  such  assistance  to  be  certified  by  the  judge, 
if  he  thinks  fit,  after  hearing  what,  on  the 
occasion  of  the  anticipative  survey,  has  been 
said  on  both  sides. 

(8)  3.  Abolition  of  taxes  upon  justice. 

Ill  Against  delay : — 

Against  delay,  in  respect  of  the  contin- 
gently consequent  deperition  of  the  matter  of 
evidence : — 

(9)  1.  Prompt  collection  of  forthcoming, 
without  waiting  for  the  unfortbcoming,  evi- 
dence. 

Against  delay  in  respect  of  the  contin- 
gently consequent  deperition  of  the  matter 
of  satisfaction : — 

(10)  2.  Provisional  decision  on  either  side: 
taking  sufficient  security  for  restitution  ad 
integrum,  in  the  event  of  a subsequent  pro- 
duction of  the  as  yet  unforthcoming  evi- 
dence. 

(11)  3.  Provisional  sequestration  of  the 
matter  of  satisfaction,  without  ulterior  deci- 
sion at  that  time. 

IV.  Against  vexation  to  thejudicial  breasts, 
and  consequent  delay,  in  the  paramount  ap- 
pellate judicature  of  the  House  of  Lords  (a 
very  particular  case,  peculiar  to  the  British 
constitution.) 

(12)  1.  Application  of  the  principle  of  the 
Grenville  Act  to  that  upper  house  of  parlia- 
ment. 

After  this  summary  view,  let  us  now  de- 
scend to  particulars. 

L Remedy  the  first : — Anticipative  survey 
of  the  contents  of  the  budget  of  evidence ; 
viz.  of  the  contents  of  it  on  both  sides,  and 
(when  there  are  divers  persons  on  the  plain- 
tiff’s side,  or  on  the  defendant’s  side,  or  on 
both)  on  all  sides. 

That  vexation,  expense,  and  delay,  may  be 
saved,  by  putting  an  exclusion  upon  a lot  of 
evidence,  is  manifest  enough.  Be  the  evidence 
ever  so  necessary  to  right  decision,  the  pro- 
duction of  it  will  always  be  attended  with 
some  portion  (be  it  ever  so  small)  of  each  of 
those  collateral  inconveniences.  Exclude  the 
evidence,  you  exclude  right  decision,  you  ex- 
clude justice ; but,  on  the  other  hand,  you 
exclude  along  with  it  those  collateral,  and 
minor,  and  (generally  speaking)  inferior,  in- 
conveniences. 

Among  the  advantages  resulting  from  the 
Vot.  VIL 
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preparatory  operation,  one  is  obvious  enough : 
the  exclusion  which  it  would,  every  now  and 
then,  enable  the  judge  to  put  upon  evidence 
that  would  otherwise  have  been  to  be  re- 
ceived— upon  evidence  deemed  irrelevant  or 
superfluous ; which  is  as  much  as  to  say,  of 
such  a nature,  that,  by  the  exclusion  of  it,  no 
prejudice  could  come  to  the  ends  of  justice. 

But,  On  the  present  occasion,  it  is  not  in 
the  character  of  a means  of  exclusion  that 
this  operation  is  proposed,  but  as  a means  of 
saving  the  judge  from  the  necessity  of  putting 
exclusion  upon  evidence:  from  the  necessity 
of  an  operation  so  adverse,  or  even  fatal,  to 
the  direct  ends  of  justice,  in  the  case  where 
the  lot  of  evidence  which  but  for  that  sur- 
vey would  have  been  to  be  excluded,  was 
material ; and  still  more,  if  it  was  absolutely 
necessary  to  eqable  the  judge  to  pronounce 
such  a decision  as  shall  be  conformable  to 
those  direct  and  principally -to-be- regarded 
ends.  In  this  character,  the  use  of  the  anti- 
cipative survey  is  not  quite  so  obvious  as  in 
the  other  character  just  mentioned. 

1.  Under  the  blind  arrangements  made,  on 
the  ground  here  in  question,  by  English  juris- 
prudence (a  limited  allowance  of  time  for  the 
whole  trial,  including  the  production  of  all 
the  evidence  — a limited  allowance  of  time, 
for  a quantity  of  business  that  may  be  any 
number  of  times  greater  than  the  whole  quan- 
tity of  the  business  that  can  possibly  be  done 
in  that  time,) — an  incident  which,  for  want 
of  such  anticipative  survey,  must  every  now 
and  then  take  place,  is,  that,  in  the  confusion 
produced  by  this  forced  condensation,  a quan- 
tity of  evidence  altogether  indispensable  shall 
stand  excluded  ; while  another  mass,  which 
upon  the  anticipative  survey  would  have  been 
seen  to  be  superfluous,  has  been  admitted.  In- 
troduce the  anticipative  survey,  the  super- 
fluous evidence  is  excluded ; and,  by  means 
of  the  room  thus  gained,  the  indispensable 
mass  of  evidence,  the  evidence  necessary  to 
the  principal  end  of  justice,  is  let  in. 

Of  the  blind  fixation  and  limitation  of  the 
quantity  of  time  allotted  for  the  reception  of 
a mass  of  evidence,  the  quantity  of  which, 
for  the  purpose  of  any  general  rule,  is  incap- 
able of  being  foreknown,  — of  this  imbecility 
or  this  fraud,  the  consequence  is,  an  indis- 
criminating  exclusion  of  an  indeterminable 
proportion  of  the  whole  mass  of  the  evidence 
which  would  otherwise  have  been  delivered. 
Of  the  prevalence  of  this  blind  practice  in  the 
English  system,  an  indication  somewhat  more 
in  detail  has  been  given  in  another  place.* 
Rendering  the  practice  on  this  head  com- 
pletely consistent  with  the  ends  of  justice, 
is  what  could  not  he  done  without  the  aboli- 
tion of  those  barricades,  and  the  restitution 
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of  natural  liberty.  But,  supposing  tliem  to 
lettiain,  in  the  proposed  nnticipative  survey 
may  be  seen  the  only  remedy  by  vrhich  the 
venom  of  that  abuse  can  be  mitigated,  and 
the  mischief  of  it  reduced. 

English  home-bred  law,  as  also  Rome-bred 
law  (English  as  well  as  continental,)  afford 
each  of  them  a remarkable  exemplification  of 
a blind  and  indiscriminate  exclusion  put  upon 
masses  of  evidence,  in  nature  as  well  as  quan- 
tity altogether  indeterminate : English  home- 
bred, by  means  of  the  limited  and  unextensi- 
ble  quantity  of  time  allowed  in  most  cases  for 
the  reception  of  the  whole  mass  of  evidence ; 
Rome-bred,  in  consequence  of  the  studied 
secrecy,  by  the  operation  of  which  the  door 
is  shut  against  all  such  counter-evidence,  or 
other  ulterior  evidence,  the  demand  for  which 
would  have  been  created  and»  made  known, 
had  the  mass  of  evidence  adduced  by  each 
party  been  known  in  time  to  the  other.  These 
examples,  while  they  bring  to  view  the  de- 
mand for  the  anticipative  survey  here  pro- 
posed, will  serve  to  show,  at  the  same  time, 
how  exclusion  of  evidence  is  liable  to  be  pro- 
duced, not  only  without  benefit,  but  without 
thought:  and,  while  they  show  the  use  of 
this  survey  in  other  respects,  will  also  show 
in  what  it  has  the  effect  of  preserving  from 
exclusion,  evidence  which  would  otherwise 
have  been  subjected  to  that  fate.* 

The  following  would  be  the  sort  of  antici- 
pative survey  which  I would  propose  : — 

Each  party,  in  the  presence  of  the  other  or 
others,  produces  a list  of  the  contents  of  his 
budget  of  proposed  evidence  : names  and  de- 
scriptions of  the  proposed  witnesses  ; whence 
they  or  their  testimony  have  to  come ; with 
the  articles  of  real  and  written  evidence  (if 
any)  which  they  will  respectively  have  to  pro- 
duce, and  the  particular  purposes  for  which 
each  article  of  evidence  is  wanted.  Each  party, 
in  a word,  gives  in,  for  the  consideration  of 
the  judge  and  the  opposite  party  or  parties, 
the  same  sort  of  information  (so  far  as  evi- 
dence is  concerned)  that,  under  the  existing 
system  each  party’s  attorney  puts  into  the  sort 
of  document  called  a brief,  for  the  instruction 
of  the  advocate. 

Results  of  such  a survey : — 

1.  All  evidence  which  (supposing  it  to  be 
true)  will,  in  the  opinion  of  the  judge,  be  either 
irrelevant,  or  unnecessary,  or  unavailing, 
discarded  beforehand ; and  the  vexation,  ex- 
pense, and  delay,  attached  to  the  production 
of  it,  saved. 

2.  Item,  all  evidence,  from  the  production 
of  which,  though,  material  and  even  necessary, 
a preponderant  amount  of  vexation,  expense, 
and  delay,  would  be  inseparable. 


* See  Part  VI.  Disguised  Exclusions ; Chap. 
III.  Exclusion  put  upon  indeterminate  por- 
tions of  the  matter  of  Evidence. 


3.  In  the  instance  of  each  article,  arrange- 
ments taken  in  concert,  for  the  production  of 
it  in  such  time  and  manner  as  shall  be  attend- 
ed with  least  delay,  vexation,  and  expense. 

It  is  only  where  the  cause  labours  under  a 
certain  degree  of  complexity,  that  the  demand 
for  this  sort  of  survey  can  have  place.  In  the 
great  majority  of  causes,  this  one  meeting 
would  serve  for  the  termination  as  well  as 
commencement  of  the  cause  : as  it  does  in  the 
English  courts  of  conscience. 

In  some  cases,  neither  the  effect  nor  the 
substance  of  the  evidence  can  be  anticipated : 
the  effect  of  an  original,  for  example,  from  an 
alleged  transcript:  and  the  points  to  which 
it  is  possible  for  a witness  to  speak  may  of- 
ten be  foreknown  with  certainty,  when  the 
effect  of  his  testimony  can  not  reasonably  be 
presumed. 

Many  are  the  cases  in  which  the  irrelevancy 
or  inutility  of  one  mass  of  evidence  follows 
with  certainty  from  the  omission  of  another. 
Discard  Titius,  all  testimonies  respecting  his 
character,  all  evidences  which  are  wanted  for 
no  other  purpose  than  to  operate  in  opposition 
or  support  of  his,  become  (whether  irrelevant 
or  no)  useless. 

Confront  the  anticipative  survey  with  spe- 
cial pleading.  The  information  which  specia. 
pleading  gives  (or  rather  professes  to  give 
without  giving,)  and  in  the  worst  possible 
mode,  and  by  a chain  of  communication  pur- 
posely wire-drawn  through  a course  of  months 
or  years,  — that,  and  more,  the  anticipative 
survey  gives,  freely  and  honestly  gives,  in  the 
course  of  a single  meeting,  commonly  in  fewer 
minutes  than  the  other  course  would  consume 
months.  Special  pleading  brings  forward  the 
allegations,  carefully  keeping  back  the  evi- 
dence (if  any)  from  which  they  are  to  receive 
their  support : the  anticipative  survey  brings 
to  view  at  the  same  time,  the  allegations,  and 
either  the  evidence  itself  or  the  sources  from 
which  it  is  to  come.  Special  pleading,  gi  ving 
(i.  e.  selling)  encouragement,  reward,  to  false 
allegations,  to  which, — exempting  them  from 
the  punishment  provided  for  allegations  re- 
cognised in  the  character  of  evidence, — it  has 
secured  the  effect  of  evidence:  the  anticipa- 
tive survey,  throwing  the  sunshine  of  cross- 
examination  upon  every  syllable  that  is  said, 
— call  it  allegation,  call  it  evidence. 

Meantime,  this  anticipative  survey,  what 
is  it?  Is  it  vision,  imagination,  innovation? 
Comes  it  from  Formosa  ? from  Utopia  ? No : 
not  it  indeed : nothing  is  there  in  the  least 
new  in  it,  but  the  name.  You  may  see  it,  in 
every  court  where  Justice  is  in  honour,  and, 
at  the  same  time,  permitted  by  Power  to  show 
her  face.  You  may  see  it  in  every  arbitration 
court ; in  every  police  office ; in  the  court  of 
every  justice  of  the  peace  throughout  the 
kingdom,  acting  out  of  the  trammels  of  regu- 
lar iniquity.  You  may  see  it  in  any  court  of 
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conscience,  as  often  as  the  nature  of  the  cause 
admits  of  its  containing  a mass  of  eviden- 
tiary matter  complex  enough  to  afford  a de- 
mand for  any  such  distant  scrutiny.  You  may 
see  it  in  every  counsel’s,  in  every  attorney’s, 
brief:  with  no  other  difference  than  between 
complete,  correct,  and  voluntarily  or  invo- 
luntarily honest,  information,  on  the  one  hand, 
and,  purposely  incomplete,  purposely  incor- 
rect, mutilated,  garbled,  sophisticated,  on  the 
other. 

II.  Remedy  the  second: — Tribunals  within 
reach. 

In  other  points  of  view,  the  importance  of 
this  remedy  belongs  not  to  the  present  pur- 
pose. Diminish  in  idea  the  importance  of  the 
matter  in  dispute  in  the  cause  ; increase  the 
distance  of  the  spot  from  which  a witness,  or 
the  bearer  of  an  article  of  real  or  written  evi- 
dence (who  to  this  purpose  may  be  called  a 
witness,)  has  to  come  ; increase,  in  like  man- 
ner, the  number  of  such  witnesses; — you  may 
always  bring  about  a state  of  things  in  which 
the  vexation,  expense,  and  delay,  attached 
to  such  conveyance,  shall  severally  or  jointly 
form  a mass  of  collateral  inconvenience  pre- 
ponderant over  the  evil  opposite  to  the  direct 
ends  of  justice  in  the  case  in  question  ; over 
the  evil  of  misdecision.  But  wherever  this 
reversal  of  the  more  usual  and  natural  pro- 
portion takes  place,  exclusion  of  the  evidence 
(though  misdecision  follow)  is  the  result  au- 
thorized and  required  by  a due  regard  to  the 
aggregate  of  the  ends  of  justice.  But  mis- 
decision, especially  when  manifest,  is  a great 
and  glaring  evil : it  is  a lamentable  resource. 
Diminish,  on  the  other  hand,  the  distance  of 
the  spot  from  whence  the  witness  or  witnesses 
have  to  come,  in  order  to  reach  the  seat  of 
judicature,  you  may  make  sure  of  coming  to 
a state  of  things  in  which  the  aggregate  in- 
convenience of  vexation,  expense,  and  delay, 
by  reason  of  attendance,  can  never  be  equal 
in  weight  to  the  evil  of  misdecision  in  any  the 
least  important  cause. 

The  length  to  which,  in  point  of  prudential 
and  even  physical  practicability,  the  applica- 
tion of  this  remedy  can  be  carried,  depends, 
it  is  manifest,  upon  the  state  of  the  popula- 
tion. Confront,  on  this  ground,  the  state  of 
London  or  Paris,  with  that  of  Siberia  or  the 
hack  settlements  in  America. 

In  default  or  aid  of  viva  voce  deposition 
and  examination,  comes  naturally  the  epis- 
tolary mode,  as  mentioned  elsewhere.  Un- 
fortunately, the  same  causes  which  render 
the  establishment  of  tribunals  within  every- 
body’s reach  for  vivd  voce  deposition  and  mu- 
tual examination  of  the  parties,  impracticable, 
render  the  epistolary  mode  of  communication 
unapt  to  be  generally  practicable. 

But,  in  this  same  state  of  things,  the  sub- 
stitution of  professional  agents,  as  under  the 
technical  system,  would  in  general  be  not  less  j 
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impracticable  ; and,  instead  of  assuaging  the 
inconvenience,  would  be  more  apt  to  aggra- 
vate it. 

The  consequence  is,  that,  in  a thinly  peo- 
pled country,  for  slight  injuries  (more  pre- 
cisely as  to  the  degree  it  is  impossible  to 
speak)  the  nature  of  things  admits  not  of  a 
remedy.  Within  the  bosom  of  each  family, 
absolute  power  in  the  head ; as  between  a 
member  of  one  family  and  that  of  another, 
independence  and  anarchy  : such  is  the  state 
of  things,  unless  in  so  far  as  it  may  be  sus- 
ceptible of  relief  from  the  occasional  and  rare 
visitations  of  delegated  (yet  to  this  purpose 
absolute)  power  from  a distance. 

In  a system  of  abuse,  particular  abuses  serve 
sometimes  as  palliatives,  sometimes  as  covers 
and  apparent  justifications,  to  each  other. 

In  the  abse||ce  of  tribunals  within  reach, 
may  be  seen  the  most  plausible  pretence  for 
the  expulsion  of  the  parties  from  the  presence 
of  the  j udge. 

Out  of  British  ground,  it  would  be  difficult 
to  form  an  idea  of  the  pitch  to  which  the 
grievance  opposite  to  the  arrangement  now 
proposed  has  been  raised  in  England.  Value 
at  stake,  a few  thousands  of  pounds,  or  a 
few  shillings;  station  of  the  judge  in  the 
metropolis ; abode  of  suitors  at  350  miles 
distance. 

Even  in  England,  it  is  comparatively  an 
innovation.  In  former  times,  each  county, 
each  hundred,  had  its  court;  not  to  speak  of 
minor  ones  : and  if  for  one  sort  of  cause,  why 
not  for  another?  But  the  great  judges,  whose 
lips  were  close  to  the  sovereign’s  ear,  stole 
the  sword  from  his  side,  and  crushed  their 
little  rivals  at  a distance  ; the  metropolitan 
courts  swallowed  up  the  country  ones.  By 
these  and  other  devices,  personal  attendance 
being  rendered  intolerable  to  the  parties,  — 
admission  of  substitutes,  under  the  name  of 
attorneys,  was  prayed  for,  and  granted,  as  an 
indulgence.  Dependants,  accomplices,  and 
instruments  of  the  judges, — these  substitutes 
became  the  natural  enemies,  and  (with  their 
confederates  the  advocates,  called  serjeants 
and  apprentices)  the  sure  betrayers,  of  the 
parties  their  employers. 

To  these  real  grievances,  circuit  courts  add- 
ed a sham  remedy : excess  of  delay,  crowned 
by  excess  of  precipitation.  In  each  separate 
cause,  six  or  twelve  months  consumed  in  the 
London  offices,  in  doing  worse  than  nothing; 
at  each  one  of  a given  list  of  county  towns, 
from  one  to  four  days  employed  in  a year,  in 
running  causes  against  time  : for  any  given 
number  of  causes,  each  of  any  given  length, 
exactly  at  every  place  the  same  time. 

III.  Remedy  the  third:  — Sittings  uninter- 
rupted. 

This  remedy  corresponds  to  another  arti- 
cle in  the  list  of  the  devices  of  tlie  technical 
system,  viz.  fixed  times  with  long  intervals : 
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and  consists  in  the  removal  of  that  abuse.  In 
other  respects,  the  mischievousness  of  that 
abuse,  the  consequent  importance  of  this  re- 
medy, are  topics  that  belong  not  to  the  pre- 
sent head.* 

What  belongs  to  tbe  present  head,  is  to 
show  how  the  evil  attached  to  misdecision 
by  reason  of  exclusion  of  evidence,  and  thence 
to  exclusion  of  evidence,  may  be  removed  or 
lessened  by  these  other  means ; viz.  by  filling 
up  the  vast  gulfs  fixed  at  present  between 
the  to-day  and  the  to-morrow,  in  the  chrono- 
logy of  technical  judicature. 

In  Westminster  Hall,  as  everybody  knows 
or  is  supposed  to  know,  there  are  exactly  four 
days,  and  no  more,  in  every  year : each  day 
consisting  oftwenty-eight  ordinary  days,  more 
or  less.  Distance  between  to-day  and  to- 
morrow various : minimum,  about  one  month ; 
maximum,  more  than  four  calendar  months. 

In  the  rest  of  England,  certain  northern 
counties  excepted,  there  are,  according  to  the 
same  chronology,  but  two  days  in  a year,  viz. 
in  the  juridical  metropolis,  the  assize  town 
of  each  county : each  such  day  consisting  of 
two  ordinary  days,  or  thereabouts  ; distance 
between  to-day  and  to-morrow,  half  a year. 

In  three  northern  counties  there  is  but 
one  such  day  ;f  the  length  of  it  not  differing, 
in  any  considerable  degree,  from  that  of  a 
southern  day : distance  between  to-day  and 
to-morrow,  one  whole  year. 

To  give  a complete  and  accurate  system  of 
juridical  chronology  would  be  to  give  a com- 
plete institute  of  a separate  branch  of  science, 
forming,  as  already  observed,  a twig  of  that 
branch  of  the  flash  language.  Illustration 
only  being  the  object  here,  the  above  outline 
will  be  sufficiently  full  and  accurate  for  the 
present  purpose. 

Of  these  great  gulfs  between  day  and  day, 
the  effect  in  respect  of  exclusion  of  evidence 
is  two-fold:  — 1.  To  increase  the  evil  of  it, 
when  it  takes  place ; 2.  And  thereby  the  co- 
gency of  the  demand  for  it. 

The  plaintiff’s  right  rests  upon  a deed. 
To-day  the  original  is  not,  could  not  have 
oeeri,  forthcoming:  to-morrow,  at  least  for 
anything  that  is  known  to  the  contrary,  it 
will  or  would  be:  a transcript,  a correct 
and  complete  transcript,  is  forthcoming  now. 
Birt,  the  original  being  in  existence,  the  tran- 
script, not  being  the  best  evidence,  stands 
excluded,  unless  the  defendant,  by  and  with 
the  advice  of  his  learned  assistants,  thinks  fit 
to  admit  it. 

Observe  now  the  difference  between  na- 
tural time,  and  juridical  time. 

The  juridical  to-morrow,  is  it  the  natural 
to-morrow  ? The  delay,  taken  by  itself,  is 
scarce  an  object  to  either  party:  no  advan- 
tage worth  stickling  for  to  a maid  fide  de- 


• See  Book  VIII.  Chap.  X. 
+ Vide  supra,  p.  51,  Sub-note 
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fendant  and  his  learned  accomplices.  The 
ppense,  though  commonly  an  inferior,  would 
indeed  be  something  of  an  object  more  or 
less  (understand  the  expense  of  a fresh  hear- 
ing, with  its  fresh  fees.)  But,  forasmuch 
as  in  most  cases  the  costs  on  both  sides  fall 
to  the  charge  of  him  against  whom  the  deci- 
sion passes,  the  costs  of  the  delay  thus  pur- 
chased would  fall  upon  the  purchaser:  and  the 
amount  of  the  respite  being,  by  the  supposition, 
no  more  than  a natural  day,  it  can  scarce  ever 
ha[>pen  that  the  advantage  thus  to  be  purchased 
shall  be  adequate  to  the  expense.  He  will, 
therefore,  of  course,  admit  the  transcript  in- 
stead of  the  original:  in  other  words,  not  call 
for  the  putting  upon  the  original  that  exclu- 
sion which  be  has  a right  to  call  for. 

The  juridical  to-morrow,  on  the  other 
hand,  is  it  so  long  to  look  for  as  this  day  six 
months  ? In  the  ordinary  state  of  things,  the 
exclusion  of  the  inferior  second-hand  evidence 
will  be  rigorously  exacted.  The  injured  plain- 
tiff excepted,  it  is  the  interest  of  all  parties 
that  the  application  of  the  excluding  rule  be 
exacted  without  mercy.  It  is  the  interest  of 
the  malefactor’s  learned  accomplices  of  all 
classes ; and  they  have  taken  care  that  it 
shall  be  his.  Costs  of  to-day’s  fruitless  hear- 
ing ; so  much  revenge  at  any  rate.  Half  a 
year’s  interest  upon  the  sum  due : or,  what 
comes  to  the  same  thing,  upon  a sum  equal 
to  the  value  of  the  service  (in  what  shape  so- 
ever) demanded  by  the  plaintiff,  at  the  charge 
of  the  defendant,  at  the  hands  of  the  judge. 
Half  a year’s  interest  upon  the  sum  due : to 
this  amount  is  the  premium  which  the  learned 
contrivers  of  the  system  have  taken  care  to 
secure,  for  encouraging  men  to  engage  and 
persevere  (in  the  teeth  of  conscience)  in  tbe 
defence  of  a bad  cause:  a bounty,  to  the 
value  of  which,  as  any  one  may  see,  there  are 
no  limits.  Add  to  the  above,  the  chance  of 
saving  the  principal,  by  the  deperition  of  the 
evidence  in  the  course  of  this  juridical  day ; or 
the  certainty  of  it  by  withdrawing  the  matter 
of  satisfaction,  the  defendant’s  property,  out 
of  the  plaintiff’s  reach.  Add  again  two  other 
chances,  which,  in  a mass  of  cases  covering  a 
great  exent  of  ground  in  the  field  of  law,  for 
the  better  encouragement  of  business-making 
injustice,  the  same  learned  wits  have  been 
ingenious  enough  to  provide,  and  happy  enough 
to  preserve.  In  many  cases,  upon  the  death 
of  the  malefactor,  death  of  the  suit,  for  the 
benefit  of  his  representatives : upon  the  death 
of  the  party  injured,  death  of  the  suit,  for  the 
benefit  of  the  malefactor  himself. 

Thus  stands  the  premium  in  the  south  of 
England ; and  in  the  northern  counties  above 
mentioned,  the  value  of  it,  as  above' men- 
tioned, is  exactly  double. 

Thus  at  common  law : but  in  equity,  it 
sets  calculation  at  defiance. 

Thus  stand  the  interests  of  the  defendant, 
dishonest  or  honest : thus  stand  the  interests 
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of  the  defendant’s  honest  or  dishonest,  but 
in  both  cases  equally  unpunishable  and  irre- 
proachable, professional  assistants  and  ad- 
visers. 

But  the  interest  of  the  injured  plaintiff’s 
assistants  and  advisers,  which  way  do  they 
point?  The  same  way  as  those  of  their  own 
client?  No:  but  the  same  way,  and  with 
equal  force,  as  those  of  his  adversary’s  equally 
learned  professional  assistants  and  advisers. 

In  this  state  of  things,  is  it  in  the  nature  of 
man  — is  it  in  the  nature  of  the  man  of  law, 
that  the  exertions  made  for  the  admission 
should  be  equally  sincere,  equally  strenuous, 
with  the  exertions  made  for  the  exclusion,  of 
the  evidence? 

In  equity  you  have  plaintiffsand  defendants 
by  dozens,  scores,  or  even  hundreds,  on  a side. 
Observe  the  consequence : Mors  Ricardi,  vita 
Roberti;  from  the  mortality  of  the  suitors, 
comes  the  mortality  of  the  suit.  Onfe  of  the 
plaintiffs  dying,  the  lawyers  kill  the  suit : then 
comes  a bill  of  reviver,  to  raise  it  like  the 
phoenix  from  its  ashes.* 

IV.  Remedy  the  fourth  : — Meeting  of  the 
jferties  at  the  outset,  in  the  presence  of  the 
judge. 

This  renjedy  corresponds  to  the  first  and 
fundamental  article  in  the  list  of  the  devices 
of  the  technical  system,  viz.  exclusion  of  the 
parties  from  the  presence  of  the  judge:  and 
consists  in  the  removal  of  that  abuse.  In 
other  points  of  view,  the  mischievousness  of 
that  abuse,  the  importance  of  this  remedy, 
belong  not  to  the  present  purpose. 

What  belongs  to  the  present  purpose,  is 
simply  the  importance  of  this  meeting,  and  at 
this  stage  of  the  cause,  to  a preceding  article 
in  this  list  of  remedies — the  proposed  antici- 
pative  survey  of  the  contents,  of  the  budget 
of  evidence  on  both  sides:  nor  to  this  opera- 
tion in  respect  of  every  beneficial  effect  with 
which  it  is  pregnant,  but  only  in  respect  of 
the  room  it  is  capable  of  making  for  material 
evidence,  by  the  exclusion  of  superfluous  and 
less  material  evidence. 

In  regard  to  the  matter  of  fact  which  con- 
stitutes the  principal  subject-matter  in  dis- 
pute, it  may,  in  the  instance  of  each  one  of 
the  parties,  have  happened,  or  not  have  hap- 
pened, to  him,  to  have  been  in  a situation 
enabling  him  to  deliver  evidence,  direct  or 
circumstantial,  respecting  it.  But  a matter 
to  which  it  is  scarce  possible,  in  regard  to 


• The  multiplicity  of  parties  is  no  fault  of 
equity.  There  are  no  more  parties  than  interests  t 
and  there  ought  not  to  be  fewer.  When  the 
cause  is  in  this  way  to  a certain  degree  complex, 
common  law  knows  not  how  to  deal  with  it : — 
what  is  done  (if  anything  be  done\  must  be  done 
by  equity.  But  the  greater  quantity  of  natural 
and  inevitable  delay  is  afforded  by  the  case,  the 
greater  the  barbarity  in  thus  making  artificial 
oelays  to>heap  upon  it. 
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either  of  them,  that  he  should  not  be  able 
to  speak,  in  the  way  of  evidence,  — and  to 
which,  in  most  cases,  he  will  be  better  able 
to  speak  than  any  one  else,  — is  the  result 
and  particulars  of  his  information  and  expec- 
tations relative  to  the  quantity  and  quality 
of  the  mass,  and  of  each  article  in  the  mass 
of  the  evidence  which  he  looks  upon  himself 
as  able  (with  the  assistance  of  the  arm  of 
justice)  to  procure.^ 

Whether  the  correctness,  or  the  complete- 
ness, of  the  information  on  this  head  be  con- 
sidered— whether  In  each  instance  the  party 
be  considered  as  honest  or  dishonest,  sincere 
or  insincere, — the  importance  of  his  presence 
will  still  be  out  of  doubt.  Honest,  bis  own 
purpose  — dishonest,  the  purpose  of  his  in- 
jured adversary — can  never  be  adequately 
answered  by  any  person  in  his  stead. 

It  is  from  himself,  in  most  instances,  that 
the  information  will  have  to  come.  From  any 
other  person,  from  any  professional  law-as- 
sistant of  his,  the  information  thus  afforded 
would  in  all  such  instances  be  upon  no  better 
footing  than  second-hand  evidence,  derived, 
or  pretended  to  have  been  derived,  from  the 
client : false  perhaps  in  its  origin,  and  with- 
out danger  to  the  author  of  the  falsehood ; or, 
if  true,  truncated  or  perverted  by  the  negli- 
genceor  sinister  interest  of  the  lawyer  through 
whose  lips  it  would  be  to  be  delivered. 

From  the  original  source,  the  breast  of 
the  client,  all  pertinent  questions  that  could 
be  put  on  the  other  side  would  come  accom- 
panied with  a reasonable  expectation  of  their 
extracting  (true  or  false)  an  instructive  an- 
swer. Directed  to  the  breast  of  the  law- 
assistant, — if,  on  the  part  of  the  client,  there 
were  any  deficiency  in  respect  of  the  maximum 
of  honesty  and  sincerity,  all  such  expectation 
would  in  general  be  vain.  Such  and  so  much 
information  as  in  the  conception  of  the  client 
it  would  be  for  his  advantage  to  be  handed 
in  to  the  judge, — such  and  so  much  he  would 
(in  so  far  as  it  occurred  to  him)  communicate 
to  his  professional  substitute  for  that  purpose: 
such  and  so  much  as  in  his  conception  threa- 
tened a contrary  effect,  such  and  so  much, 
it  would  be  equally  his  care  not  to  communi- 
cate. 

In  lieu  of  original  viva,  voce  testimony,  con- 
ceive the  business  of  the  proposed  survey 

+ The  persons  and  things  he  looks  to  as  the 
sources  of  the  evidence  he  expects  to  produce, 
are  they  at  his  command  ? In  that  case,  he  is 
already  in  a condition  fully  and  determinately 
to  give  an  inventory  of  the  contents  of  his  side 
of  the  budget  of  evidence.  Are  they,  any  of 
them,  in  any  respect,  out  of  his  reach  or  know- 
ledge ? In  that  ca.se,  he  stands  in  need  of  the 
arm  of  justice,  to  enable  him,  by  means  of  the 
investigative  process,  to  hunt  out  the  sources 
from  which  (as  far  as  it  exists  and  is  attainable) 
the  evidenc^  the  information  he  looks  for,  must 
be  made  to  flow. 
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managed  in  the  only  way  in  which  learned 
judges  will  allow  themselves  to  manage  by 
themselves  any  sort  of  evidence  — by  the  affi- 
davit testimony  of  the  parties,  their  respec- 
tive attorneys,  or  all  together.  With  the 
outside  show  of  justice,  the  learned  and  vene- 
rable personages  in  question  would  as  usual 
be  delighted  ; with  the  inward  fruit  and  ef- 
fect, they  would  not,  any  more  than  usually, 
be  afflicted. 

On  this,  or  any  other  occasion,  affidavits 
from  the  defendants,  lawyers  or  non-lawyers, 
would  they  be  an  adequate  succedaneum  to 
the  presence  of  the  deponents  themselves  ? 
Yes,  if,  like  the  man,  the  paper  could  stand 
up  and  answer  questions,  could  betray  what 
it  would  wish  to  conceal, — by  blushes,  by 
hesitation,  by  evasive  responsion,  by  self- 
detected  or  otherwise  detected  mendacity,  or 
by  silence. 

V.  Remedy  the  fifth:  — Examination  in  the 
epistolary  mode. 

This  remedy  has  not  its  counterpart  any- 
where in  the  list  of  the  engines  of  chicane. 

The  idea  of  this  remedy  is,  on  the  contrary, 
drawn  from  that  fountain,  in  other  respects 
so  rich  in  abuse,  the  practice  of  the  courts  of 
technical  procedure. 

The  mode  here  in  question  is  the  mode  in 
which,  in  equity  procedure,  evidence  is  ex- 
tracted from  a defendant,  by  the  hill,  the 
amendments  (if  any)  to  the  bill,  and  the  ex- 
ceptions (if  any)  taken  to  the  answer. 

That  this  mode,  if  substituted  to  the  best 
mode  (examination  vivd  voce  per  partes  et  per 
judicem)  is  not  so  favourable  to  the  ends  of 
justice,  as  the  same  mode  subjoined,  where 
the  importance  of  the  cause  warrants  so  great 
an  addition  to  the  delay,  vexation,  and  ex- 
pense — subjoined,  I say,  to  that  vivd  voce 
mode  — seems  to  be  out  of  dispute. 

But  a case  has  been  already  mentioned  (and 
that  a case  which,  in  so  commercial  a coun- 
try as  England,  cannot  but  receive  frequent 
exemplification,)  in  which  vivd  voce  exami- 
nation will  be  in  general  not  to  be  obtained ; 
viz.  where,  at  the  time  in  question,  the  resi- 
dence of  the  proposed  witness  is  within  the 
dominions  of  some  foreign  state.  In  this  case, 
if  no  assurance,  regardedassufficient,begiven, 
that  the  proposed  witness  will,  within  a suf- 
ficiently short  interval,  be  forthcoming  in 
England  (taking  that  for  the  proposed  coun- 
try,) in  such  manner  that  his  testimony  shall 
be  delivered  in  the  accustomed  mode  (regard 
being  had  to  the  nature  of  the  suit,) — the 
effect  of  the  expatriation  is  thereby  to  put  an 
exclusion  upon  the  testimony. 

In  this  same  sort  of  case,  it  will  not  un- 
frequently  happen  that  the  proposed  witness, 
though  at  the  time,  not  resident  within  the 
jurisdiction  of  any  English  court,  shall  in  effect 
be  not  the  less  subject  to  the  power  of  i4;  as 
(for  example)  in  virtue  of  some  property 
there,  which  he  is  unable  or  unwilling  to  re- 


move ; or  in  virtue  of  any  other  bond  of  at- 
tachment, by  which  his  affections  are  fastened 
to  the  spot. 

In  this  case,  give  to  the  party  who  has  need 
of  the  testimony  the  power  of  extracting  the 
testimony  of  the  proposed  witness  in  this 
mode,  you  apply  a remedy  succedaneous  to 
I that  of  exclusion  ; you  obtain  a mass  of  evi- 
I dence,  which  (by  reason  of  the  delay  attached 
to  the  production,  or  to  the  chance  of  the 
production  of  it)  it  might  otherwise  have 
been  necessary  — prudentially,  or  even  physi- 
cally, necessary  — to  exclude. 

Upon  the  face  of  it,  this  remedy  is  bad  in 
the  way  of  diet,  good  in  the  way  of  medicine: 
bad,  by  reason  of  the  opportunity  it  allows 
for  mendacity-serving  premeditation  and  in- 
struction, and  of  its  depriving  the  cause  of 
the  circumstantial  evidence  afforded  by  de- 
portment: good,  viz.  in  cases  where,  preme- 
ditation being  necessary  to  complete  an*&  cor- 
rect responsion,  examination  vivd  voce  is  not 
of  itself  sufficient;  and  in  the  cases  in  which,, 
by  reason  of  distance  from  every  judgment 
seat  the  power  of  which  is  applicable  to  this 
purpose,  such  examination  is  not  to  be  had. 

Pursuing  no  ends  but  those  of  judicature — 
blind,  when  not  hostile,  to  all  better  ends, — 
the  English  technical  system,  where  it  does 
employ  this  remedy,  employs  it  in  the  way 
of  diet  — refuses  to  employ  it  in  the  way  of 
medicine. 

In  the  room  of  the  mode  of  examination 
better  adapted  (as  above)  to  ordinary  use, 
English  equity,  within  the  irregular  and  com- 
paratively narrow  field  of  its  jurisdiction,  em- 
ploys this  mode  of  examination  in  all  cases. 
In  lieu  of  that  preferable  mode  of  examina- 
tion, where  rendered  impracticable  by  dis- 
tance, it  does  not  indeed  reject  altogether  the 
assistance  of  this  remedy,  but,  by  useless  clogs 
and  conditions  impairs  the  efficacy  of  it.  The 
defendant  himself  being  the  proposed  witness 
— his  own  self-regarding  testimony  being  to 
be  extracted  by  the  adversary,  in  the  hope  of 
its  having  the  effect  of  self-prejudicing  testi- 
mony, — a set  of  commissioners  are  to  be  sent 
to  the  antipodes,  or  found  there,  to  apply  to 
him,  in  the  character  of  a security  for  vera- 
city (by  means  of  the  ceremony  of  an  oath,) 
that  eventual  punishment,  to  the  application 
of  which  no  such  ceremony  is  (except  thus 
by  positive  institution)  necessary.  From  the 
plaintiff,  while  remaining  such,  no  such  tes- 
timony is  permitted  to  be  obtained ; and  from 
an  extraneous  witness,  though  in  tlje  same 
cause,  testimony  (if  in  that  distant  situation 
extracted  at  all)  is  not  allowed  to  be  ex- 
tracted in  that  mode  ; is  not  allowed  to  be 
extracted  but  in  another,  the  vivd  voce  mode, 
per  judices  ad  hoc,  appointed  on  both  sides, 
the  parties  not  present  (neither  by  themselves 
nor  by  their  advocates  ;)  nor  in  any  mode  can 
it  at  this  distance  be  extracted  but  by  consent 
of  parties  on  both  sides. 
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Out  of  the  oomparatively  narrow  field  of 
equity  jurisdiction  (with  the  addition  of  the 
still  narrower  fields  of  ecclesiastical  court  and 
admiralty  court  jurisdiction,)  the  remedy, 
except  in  an  extraordinary  case  presently  to 
be  mentioned,  is  alike  unknown  for  diet  and 
for  medicine. 

From  the  superior  courts  of  common  law, 
commissions  for  taking  examinations  of  wit- 
nesses (extraneous  witnesses  only,  not  parties 
in  the  character  of  witnesses)  have  been 
known  to  be  sent  into  foreign  parts,  in  imita- 
tion of  the  commissions  issued,  also,  at  more 
early  periods,  and  in  more  frequent  instances, 
from  the  courts  of  equity,  as  above.*  But 
this  appears  never  yet  to  have  been  done,  but 
by  consent  of  both  parties.  Precious  remedy! 
Good  against  hona  fide,  inapplicable  against 
maid  fide,  litigation  ! Inapplicable,  where  the 
disease  cries  aloud  for  remedy : good,  where 
there  is  no  disease,  or  next  to  none ! But,  in 
this  case,  the  mode  of  examination,  whether 
better  or  worse  than  epistolary,  is  not  episto- 
lary, but  vivd  voce. 

Neither  by  equity  nor  by  common  law  is 
the  remedy  applied  in  any  other  than  that 
class  of  causes  indicated  by  the  denomina- 
tion of  civil,  synonymous  in  this  case  to  non- 
criminal  causes. 

Such,  according  to  a rough  outline,  are  the 
distinctions  themselves : causa  patet,  here  as 
elsewhere. 

When,  to  give  the  suitor  a partial  relief 
under  the  denial  of  justice  produced  in  the 
practice  of  the  common-law  courts  by  the  ex- 
clusion of  both  parties  from  the  presence  of 
the  judge,  equity  came  in  and  proffered  her 
treacherous  assistance, — it  was  on  condition 
of  paying  her  retainers  to  scribble  questions 
instead  of  speaking  them  ; and  thus,  instead 
of  prompt  and  spoken  answers,  to  extract 
studied  answers,  manufactured  by  others  of 
her  retainers,  to  be  set  to  work  on  the  other 
side.  On  what  occasions  was  it  that  these 
pretended  servants  of  justice  were  ready  and 
desirous  of  lending  to  this  purpose  their  dear- 
paid  services?  Not  on  the  few  occasions  alone 
in  which,  on  the  part  of  the  party  in  the 
right,  and  for  the  purposes  of  justice,  there 
was  a real  need  of  it ; but  on  all  occasions  in 
which,  by  the  sale  of  their  services,  there  was 
money  to  be  got ; that  is,  on  all  occasions 
whatever,  that  arose  within  the  limits  of  that 
field,  which,  in  the  scramble  for  jurisdiction 
had  fallen  to  their  share. 

VI.  Remedy  the  sixth : — Remedy  the  first 
applying  to  expense  alone.  Power  to  either 
party  to  charge  himself  with  the  expense  of 

• If  the  cause  of  action  has  arisen  in  India, 
the  superior  courts  may  issue  a commission  to 
examine  witnesses  in  India,  without  the  consent 
of  the  parties.  13  Geo.  III.  c.  63.  See  above, 
p.  1116.  As  to  the  equity  courts,  sec  2 JMaddock, 
405 Ed. 
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an  article  of  evidence,  to  the  relief  of  a party 
on  the  other  side. 

The  application  of  this  remedy  admits  of 
two  diversities.  Forget  not  that,  in  both, 
the  use  of  it  is  to  serve  in  the  character  of  a 
makeshift  provision,  the  intention  of  which 
is  to  save  justice  from  the  danger  which  she 
cannot  fail  of  incurring  as  often  as  the  door 
is  shut  against  needful  evidence. 

The  first  case  is  where,  it  being  presup- 
posed that  the  burthen  of  the  evidence  on 
both  sides  is  to  be  made  to  rest  on  the  shoal- 
ders  of  the  party  in  whose  disfavour  the  causd 
is  decided,  this  burthen  (as  to  such  part  of 
it  as  one  of  the  parties  has  created)  would, 
when  compared  to  the  value  in  dispute,  be 
too  heavy  to  be  thrown  on  the  other  of  the 
parties.  Value  in  dispute,  say  X5 : expense 
of  necessary  evidence  on  the  plaintiflT s side, 
say  £500 : expense  of  evidence  on  the  de- 
fendant’s side,  not  worth  bringing  to  account. 
Under  the  natural  arrangement  respecting 
costs  in  ordinary  cases,  the  plaintiff  producing 
this  expensive  evidence,  would,  in  case  of 
success,  be  entitled  to  throw  the  burthen 
upon  the  defendant.  But,  rather  than  that 
any  such  disproportionate  oppression  should 
be  inflicted,  much  better  would  it  be  that 
this  thus  inordinately  expensive  evidence 
should  be  excluded  ; although  of  such  exclu- 
sion the  consequence  by  the  supposition  would 
be,  that,  as  to  the  subject-matter  of  the  de- 
mand, the  £5,  the  plaintiff  would  be  without 
remedy. 

But  suppose  the  plaintiff  to  stand  up  and 
say.  My  honour,  my  interest,  or,  if  so  you 
will  have  it,  my  caprice,  is  (in  a way  which 
I do  or  do  not  choose  to  mention)  in  such 
sort  concerned  in  the  business,  that,  rather 
than  not  have  the  business  settled,  I am  con- 
tent, in  the  event  of  my  gaining  the  suit,  to 
remain  charged  with  the  burthen  of  this  mass 
of  evidence.  The  remedy  here  in  question 
consists  in  the  making  it  a matter  of  obliga- 
tion, or  of  discretion,  on  the  part  of  the  judge, 
to  accede  to  a proposition  to  the  above  effect. 

The  remaining  case  is  of  a nature  not  so 
apt  to  take  place,  nor,  in  respect  of  the  mat- 
ter of  fact,  so  easy  to  establish. 

The  plaintiff  having  brought  his  action  for 
the  £5,  as  before,  the  defendant  stands  up 
and  says,  1 have  a good  defence ; the  money 
is  not  due.  But,  to  produce  the  evidence 
necessary  to  the  proof  of  this  my  defence,  an 
expense  of  not  less  than  £500  would  be  in- 
dispensable : I have  or  have  not  the  £500  ; 
but,  whether  I have  or  no,  the  hardship  of 
being  charged  with  such  an  expense  would  be 
extreme.  A less  evil  would  certainly  be  the 
payment  of  the  £5  claimed,  though  not  due  : 
but  persuaded  as  I am  that  nothing  at  all  is 
due,  even  this  would  be  no  small  hardship  on 
me. 

To  apply  the  proposed  remedy  to  this  second 
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case,  it  would  be  necessary  for  the  plaintiff 
on  his  part  to  stand  up  and  say  (reasons  ima- 
ginable as  before,)  Rather  than  not  have  a 
decision  in  my  favour  on  this  my  demand,  I 
am  content  to  relieve  the  defendant  from  this 
expense,  and  take  it  upon  myself,  enormous 
as  it  is,  in  the  first  instance.  Here  is  the 
money  t let  it  be  applied  to  the  production  of 
the  evidence,  in  the  keeping,  and  under  the 
direction  of  the  court. 

Even  here  the  disproportion  is  not  too  great 
to  have  been  actually  exemplified.  But,  if  it 
appears  too  great  for  probability,  pare  it  down 
till  you  bring  it  within  the  pale. 

To  pre-establish,  in  relation  to  the  article 
of  evidence  in  question,  every  circumstance 
necessary  to  give  probability  and  rationality 
to  the  offer  above  exemplified,  — the  nature 
and  effect  of  this  distant  evidence,  the  trust- 
worthiness of  it,  the  necessity  of  that  expense 
to  the  obtaining  it,  and  the  assurance  of  its 
being  obtained  by  means  of  that  expense, — 
will  be  apt  to  be  matter  of  no  ordinary  diffi- 
culty. But  cases  where  the  necessary  expense 
has  been  much  greater,  have  been  already  ex- 
amined, and,  when  the  expense  of  a voyage 
round  (or  about  half  round)  the  world  is  con- 
sidered, may  easily  be  conceived : and  as  to 
the  probable  nature  and  effect,  and  the  trust- 
worthiness, these  are  points  continually  ex- 
posed to  uncertainty,  andas  continually  calling 
for  calculations,  which  by  each  suitor,  on  his 
own  account,  are  as  constantly  made:  with 
more  or  less  anxiety,  ability,  and  exactness. 

Where  the  expense  of  producing  the  evidence 
rises  to  a certain  pitch,  the  resource  of  episto- 
lary examination  will,  in  most  cases,  be  apt 
to  present  itself  as  being  upon  the  whole  the 
more  eligible  remedy. 

• The  discussions  necessary  to  the  settling  of 
the  several  points  in  question,  as  above,  pre- 
suppose the  establishment  of  the  proposed 
anticipative  survey,  and  help  to  exemplify  the 
utility  of  it.  They  are  no  other  than  such  as, 
in  every  day’s  practice,  come  under  discussion 
between  client  and  attorney.  In  the  place 
where  the  scene  lies,  rests  the  only  difference : 
in  the  ono  case,  the  client’s  parlour,  or  the 
attorney’s  office ; in  the  other  case,  the  place 
of  mutual  rendezvous,  the  court  of  justice. 

Technical  practice — English  or  continental, 
English  home-bred  or  continental  Rome-bred 
(it  is  but  repetition  to  say,)  knows  of  no  such 
remedies  — knows  of  no  such  temperaments. 
The  pound  of  flesh  on  the  one  side,  or  the 
pound  of  flesh  on  the  other : such,  when  the 
flesh  of  suitors  is  concerned,  is  the  alternative 
given  by  the  man  of  law.  In  either  case,  the 
man  of  law  makes  equally  sure  of  his  share. 

VII.  Remedy  the  seventh : — Remedy  the 
second  against  expense  alone.  Advertisement 
for  pecuniary  assistance  for  defraying  the  ex- 
pense of  evidence. 

If  ever  there  can  be  a beneficial  application 
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of  money,  it  is  this.  To  every  man,  be  he 
who  he  may,  what  is  more  valuable,  what 
more  necessary,  than  justice  ? What  is  there 
that  is  valuable  to  a man,  and  of  which  the 
preservation  depends  not  upon  justice?  By 
whom  can  property,  reputation,  condition  in 
life,  life  itself,  be  retained — by  whom  can 
property,  reputation,  or  condition  oflife,  when 
ravished,  be  recovered,  without  justice  ? 

Gratuitously  bestowed,  what  can  be  more 
generously  bestowed  than  assistance  given  to 
a man  to  enable  him  to  call  in  to  his  assistance 
the  hand  of  justice  ? 

Gratuitously,  or  for  a price,  what  assistance 
can  be  more  innoxious,  more  secure  against 
all  abuse,  than  assistance  lent  to  justice — lent 
under  the  direction  of  the  judge  ? 

On  every  occasion  on  which  charity  presents 
a demand,  what  nation  so  prompt,  so  ardent 
as  the  English,  to  pour  the  balm  of  relief  in- 
to the  bosom  of  distress  ? 

The  probability  of  the  demand  for  an  inor- 
dinately expensive  mass  of  evidence — the  na- 
ture, materiality,  and  necessity  of  the  evidence 
so  demanded, — the  inability  of  the  party  to 
defray  the  expense ; all  these  points  have 
been  established  to  the  satisfaction  of  the 
judge,  by  the  anticipative  survey.  He  gives 
a certificate,  and  (with  it,  and  on  the  ground 
of  it)  an  authority  to  solicit  for  this  purpose, 
from  the  lovers  of  justice,  contributions,  to 
be  lodged  in  the  hands  of  the  officers  of  the 
court. 

The  lawyer  alone  continues  to  uphold  the 
scarecrow  set  up  so  many  centuries  ago  to 
frighten  away  from  this  field  the  hand  of  cha- 
rity. For  depriving  the  indigent  of  all  chance 
for  justice,  what  has  been  left  undone  that 
could  be  done  ? Claims  that  for  indigence, 
for  mere  indigence,  could  not  be  prosecuted, 
have  been  forbidden,  as  if  in  odium  spoliali* 

■ — are  still  forbidden — to  be  sold. 

Advertisement  for  subscriptions  ? Oh  yes  r 
for  relief  of  distress  in  other  shapes,  no  rule 
of  law  forbids  it.  But  for  distress  (however 
exquisite)  for  lack  of  justice,  advertisement 
would  be  useless : subscription  would  be  too 
dangerous.  Dangerous?  Yes,  dangerous: 
for  has  not  the  man  of  law  contrived  to  con- 
vert it  into  a crime  ? Charity  thus  exercising 
itself,  has  it  not,  by  the  spell  of  jargon,  been 
stamped  with  the  name  of  barretry,  or  main- 
tenance, or  champerty,  or  some  other  stigma, 
on  pretence  of  which,  charity,  or  mutually 
beneficial  traffic,  may  be  alike  converted  into 
crimes  ? Perhaps  yes ; perhaps  no : here,  as 
elsewhere,  authorities  lean  one  way,  authori- 
ties lean  the  other.  In  waters  thus  troubled 
and  thus  deep,  what  is  the  wonder  if  men 
choose  not  to  run  the  risk  of  being  drowned  ? 

• In  odium  spoliatoris  is  a common-place 
expression,  employed  among  equity  lawyers,  to 
justify  any  exertion  regarded  as  extraordinary^ 
for  the  giving  redress  against  fraud. 
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Forty  years  ago  this  abuse  was  denounced, 
in  company  with  a kindred  abuse,  still  more 
mischievous,  because  still  more  extensive.* 
Forty  years  hence  the  denunciation  may  be 
repeated,  and  with  as  little  fruit.  For,  under 
the  reign  of  jurispriidehce,  one  generation  wit- 
nesses the  birth  of  an  abuse,  three  or  four 
more  the  maturity,  and  then  perhaps  comes 
the  death. 

As  to  the  buying  and  selling  of  legal  de- 
mands of  all  sorts,  the  only  objection  that 
could  at  any  time  have  been  made  against  it, 
is  in  this  strain : judges  are  so  weak,  so  de- 
pendent, so  cowardly,  so  corrupt  — feudal 
barons  so  profligate  and  so  formidable,  that, 
after  buying  a bad  title  for  the  purpose,  by 
his  own  hands  or  by  that  of  a retainer  of  his, 
a baron  (it  will  frequently  happen)  will,  by 
bribery  or  intimidation,  engage  the  judges  to 
give  to  this  bad  title  the  effect  of  a good  one. 

Supposing  it  good  for  anything,  what  an 
argument,  to  come  from  learned  lips ! 

Supposing  it  at  that  time  good  for  any- 
thing, what  would  it  be  worth  at  present?  Be- 
tween the  present  state  of  judicature  in  that 
respect,  and  the  state  of  judicature  as  above 
delineated,  is  there  any  more  resemblance 
than  between  the  present  state  of  judicature 
in  England,  and  the  present  state  of  it  in 
Otaheite  ? Three  or  four  centuries  ago,  the 
benefit  had  danger  mixed  with  it ; therefore, 
now  that  the  effects  of  the  remedy  would  be 
all  pure  benefit,  the  proscription  put  upon  it 
is  to  continue:  such  is  the  logic  of  jurispru- 
dence. 

Not  that  there  ever  was,  or  could  have  been, 
a time  in  which  the  reason  was  worth  a straw. 
He  who  could  thus  convert  a bad  bought  title 
into  a good  one,  what  should  have  hindered 
him  from  giving  the  same  effect  to  a bad  one 
of  his  own  making  ? The  purchase-money 
would  have  been  so  much  saved,  applicable 
to  the  purpose  of  bribing  the  judge,  or  sub- 
orning witnesses. 

For  restoring  the  indigent  to  a chance  of 
justice,  there  is  what  is  called  a remedy,  in 
the  pauper  acts.  Like  so  many  others,  how- 
ever, to  which  men  of  law  have  given  a per- 
mit, it  may  be  set  down  to  the  account  of 
sham  remedies.  What  it  applies  to,  is  that 
factitious  part  of  the  expense,  which  ought 
not  to  have  been  imposed  upon  the  most  opu- 
lent : what  it  does  not  apply  to,  is  that  part 
(that  here  in  question  included)  which  presses 
upon  all  ranks,  being  natural  and  inevitable. 

VIII.  Remedy  the  eighth:  — Abolition  of 
taxes  upon  justice. 

In  speaking  of  this  or  any  other  expedient 
for  obtaining  pecuniary  supplies  for  the  relief 
of  this  species  of  distress,  it  is  impossible  to 
avoid  thinking  of  the  factitious  loads  by  which 
it  has  everywhere  been  aggravated.  I speak 


• See  Defence  of  Usury,"  in  Vol.  III. 
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not  here  of  what  has  been  done  by  the  judge 
for  his  own  profit;  but  of  what  has  been  done 
by  the  finance  minister  for  his  own  use.  The 
subject  has  elsewhere  been  treated  pretty 
much  at  large.  See  “ Protest  against  Law 
Taxes,"  (Vol.  II.  p.  573.)  f 

Upon  evidence  itself,  the  tax  does  not  in 
every  instance  bear  with  any  peculiar  weight. 
But,  being  imposed  in  the  preliminary  proceed- 
ings rendered  necessary  to  the  introduction 
of  evidence,  and  the  subsequent  proceedings 
necessary  to  the  giving  effect  to  evidence,  the 
influence  is  the  same  as  if  the  tax  had  been 
imposed  directly  upon  the  evidence. 

Like  most  other  taxes,  it  operates  partly 
as  a burthen,  partly  as  a prohibition  : as  a 
burthen  upon  him  who  stands  up  for  his  right, 
notwithstanding  the  tax;  as  a prohibition 
upon  him  who  (through  utter  inability,  or  in 
choosing  the  least  evil)  gives  up  his  right : 
giving  up  a just  debt  or  other  demand,  or  sub- 
mitting to  an  unjust  one,  or  submitting  to  be 
punished  for  an  offence  never  committed,  by 
the  coercive  force  of  the  tax. 

A tax  upon  capital,  when  the  amount  is 
considerable,  is  regarded  as  a had  tax.  Why? 
Because,  for  the  sake  of  a present  supply,  it 
nips  future  prosperity  in  the  bud.  The  force 
of  the  objection,  it  is  evident,  depends  upon 
the  quantum.  The  tax  may  be  a very  bad  one, 
or  it  may  be  as  tolerable  as  most' others. 

But  a tax  upon  capital  would  be  a blessing, 
in  comparison  with  the  taxes  upon  justice.  It 
takes  men,  indeed,  as  it  finds  them ; but  it 
does  not  single  out  the  distressed. 

The  existing  taxes  upon  justice  are  a tax 
upon  the  distressed,  falling  almost  always 
upon  capital,  carrying  off  sometimes  this  or 
that  proportion  of  capital,  and  (by  the  help 
of  those  other  taxes  upon  justice,  which  are 
imposed  by  lawyers  for  their  own  benefit,  and 
sunk  in  the  pockets  of  the  collectors)  in  many 
instances  the  whole  of  it. 

They  fasten  down,  in  a state  of  slavery 
under  the  rich,  not  those  commonly  under- 
stood by  the  name  of  poor — indigent  persons 
of  the  labouring  classes — but  the  indigent  of 
all  classes. 

The  tax  on  medicine,  though  equally  bad 
in  principle  (and  the  only  one  that  can  be  so,) 
is,  in  comparison,  owing  to  its  comparative 
lightness,  probably  much  inferior  in  mischie- 
vousness. If  it  were  possible  that  a return 
should  be  made  of  the  number  of  persons 
killed  by  it  in  England,  in  a year,  I should 
not  expect  to  find  it  amount  to  more  than  a 
few  hundreds. 

+ The  reader  will  observe,  that  this  work  was 
written  before  the  late  repeal  of  the  stamp  duties 
on  law  proceedings  [6  Geo.  IV.  c.  41,J  wliich 
has  been  justly  deemed  one  of  the  most  meri- 
torious acts  of  the  present  [1826]  enlightenea 
administration.  The  arguments  in  the  text, 
however,  are  general,  and  aj'ply  equally  to  all 
nations. — Editor, 
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A law-suit  is  a perpetual  blister  upon  the 
mind.  If  your  wish  be  to  do  as  much  mischief 
as  possible  by  another  tax  to  the  same  amount 
as  that  of  the  impost  upon  justice  (including 
that  part  which  lawyers  have  imposed  and 
collect  for  their  own  benefit,)  get  a return 
from  the  physicians  and  apothecaries  all  over 
England,  of  the  patients  under  their  care,  and 
distribute  among  them  an  impost  to  an  equal 
amount.  Proportions  are  of  course  no  more 
to  be  regarded  in  the  one  case  than  they  are 
in  the  other : but,  lest  the  lawyer  and  his 
partner,  the  law-taxing  financier,  should  leave 
you  behind  them,  omit  not  to  employ  col- 
lectors to  go  about  in  cold  nights  to  strip 
the  last  blanket  from  the  beds  of  the  most 
wretched  of  the  patients. 

The  medicine  tax,  if  it  kills  men,  suffers 
them  to  die  at  home.  The  law-tax  sends 
them  to  rot,  broken-hearted,  in  jails. 

Oh,  but  the  necessities  of  the  country  are 
so  great!  they  furnish  us  an  excuse  for  bad 
taxes ; be  the  oppression  of  the  tax  more  or 
less,  it  is  too  late  to  think  about  it.  Notable 
excuse  for  barbarity  and  ignorance  1 Exactly 
the  reverse  : the  greater  the  aggregate  pres- 
sure of  the  taxes,  the  more  solicitous  should 
be  your  study  to  choose  the  least  oppressive. 

IX.  Remedy  the  ninth:  — Remedy  the  first 
against  delay ; and  thence  against  intervening 
deperition  of  evidence,  and  of  the  matter  of 
satisfaction : — Collection  of  forthcoming  evi- 
dence, without  waiting  for  unforthcoming 
evidence,  or  for  fixed  days. 

Of  those  things  which  ought  to  be  done, 
wliat  is  there  that  ought  not  to  be  done  at 
the  only  time  at  which  it  can  be  done  ? Be- 
cause one  lot  of  evidence  cannot  yet  be  had, 
or  because,  though  it  might  be  had,  it  is  not 
suffered  to  be  got,  is  that  a reason  why  an- 
other should  be  lost  ? In  an  exclusion  thus 
indirectly  put  upon  a lot  of  evidence,  value 
unknown,  is  there  anything  like  common 
honesty  or  common  sense  ? 

This  remedy  (so  far  as  it  extends)  corre- 
sponds therefore  to  two  articles  in  the  list  of 
the  devices  of  the  technical  system,  viz.  sit- 
tings at  long  intervals,  and  blind  fixation  of 
times  ; and  is  no  more  than  a particular  appli- 
cation of  the  remedy  already  proposed  (under 
the  head  of  sittings  uninterrupted)  for  that 
barefaced  and  most  pernicious  abuse. 

The  exclusion  to  which  it  is  a remedy,  is 
purely  factitious — the  work  of  the  technical 
system,  with  its  blind  or  too  sharp-sighted 
arrangements.  Six  or  twelve  months  must 
elapse,  before  any  evidence  can  so  much  as 
begin  to  be  collected.  What  follows  ? That 
all  the  evidence  which,  having  been  obtain- 
able within  that  time,  is  not  obtainable  after, 
that  time,  stands  excluded  in  the  lump.  Is 
it  possible,  that,  in  the  mind  that  devised 
these  arrangements,  any  the  smallest  spark 
of  regard  should  have  been  felt  for  the  ends 
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of  justice  ? any  more  effective  feeling  for  the 
sufferings  of  the  oppressed,  than  the  wolf  has 
for  those  of  the  lamb  he  slaughters  ? What 
is  it  that  the  man  wanted  to  be  informed  of? 
Was  it  a secret  to  him  that  witnesses  are 
men,  or  that  men  die? 

Even  now,  in  the  eyes  of  an  English  lawyer, 
this  abuse  is  the  very  summit  of  perfection. 
How  should  it  be  otherwise  ? It  gives  him 
holidays  : absolutely  matchless  holidays  : it 
subtracts  nothing  from  the  mass  of  fees.  Sub- 
tracts ? It  adds  to  the  mass : it  makes  busi- 
ness : it  forms  a capital  article  in  the  mass  of 
advantage  provided  for  the  encouragement  of 
mala  fide  demands,  and  more  especially  maid 
fide  defences. 

Provision  being  wanted  for  a new-born  or- 
phan, or  information  lodged  for  an  offence,— 
what  if  a justice  of  the  peace  were  to  say. 
Come  again  this  day  six  months : then,  and 
not  till  then,  I receive  your  evidence  ? But 
when,  from  any  one  of  those  seats  of  natural 
justice,  was  anything  heard  thus  monstrous? 
No ; the  licence  to  work  iniquity  descends 
not  upon  these  unlearned  judges  : not  being 
granted  by  them,  it  has  been  neither  granted 
to  them,  nor  to  their  use. 

If,  in  the  arrangement  of  terms  and  circuits, 
there  be  common  sense  or  common  honesty, 
give  to  diseased  indigence,  as  well  as  op- 
pressed and  plundered  innocence,  the  benefit 
of  it.  Extend  it  from  courts  of  justice  to  hos- 
pitals : let  no  hospital  be  founded  in  future, 
without  vacations  of  two  months  and  four 
months  for  physicians,  surgeons,  and  nurses. 
Men  die  for  want  of  timely  medicine:  but  do 
notmen  also  die  for  wantof  timely  sustenance  ? 
For  want  of  the  substance  which  the  client, 
by  the  advice  and  assistance  of  his  lawyer, 
has  ravished ; and  which  the  official  lawyer, 
lest  the  amusements  of  his  long  vacation 
should  be  disturbed,  refuses  to  restore  ; are 
not  all  jails  for  debt  slaughter-houses,  filled 
and  emptied  for  their  benefit  ? 

Even  courts  of  justice  have  not  received 
the  benefit  of  this  arrangement  to  its  full 
extent.  The  reason  has  been  already  gi  ven. 
Against  the  depredations  and  violence  of  the 
unlicensed  malefactor,  neither  the  house,  the 
pocket,  nor  the  person  of  the  lawyer  are  (hap- 
pily for  mankind)  more  secure  than  those  of 
another  man : and  were  the  matter  of  wealth 
to  perish,  so  would  the  matter  of  fees.  Ac- 
cordingly, instead  of  once  or  twice  in  the 
year,  the  Old  Bailey  sits  eight  times  ;*  and 
the  sound  of  the  word  vacation  is  not  so  much 
as  heard  in  Bow  Street. 

Equity,  indeed,  has  her  examinations  de 
bene  esse,  and  her  examinations  in  perpetuam 

* The  Old  Bailey  Sessions  were  superseded 
by  the  4 & 5 Will.  IV.  c.  36,  which  established 
the  Central  Criminal  Court:  the  sittings  are  held 
twelve  times  a year.  The  chief  metropolitan 
police  court  is  in  Bow  Street. — Ed. 
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rei  memoriam.  For,  equity  finding  more  fees 
to  collect  than  could  be  got  in  within  the 
limits  of  the  common-law  harvest-time,  her 
shops  are  never  shut  long  together  : more- 
over,  her  birth-place  was  on  the  continent, 
where  men  were  cursed  with  no  such  regalia 
beneficia*  as  terms  and  circuits. 

But,  to  measure  the  ratio  of  this  remedy 
to  an  adequate  one,  compare  the  scanty  and 
irregular  and  undefined  field  of  equity  juris- 
diction with  the  remainder  of  the  field  of  law, 
criminal  and  non -criminal.  Compare  the 
examination  of  an  equity  examiner’s  dark 
closet  with  the  examination  of  a police  office  : 
efficiency  with  efficiency,  delay  with  delay, 
expense  with  expense. 

As  to  common  law  ; even  those  resources, 
miserable  and  treacherous  as  they  are,  are 
more  than  she  has  ever  had  a heart  or  a head 
to  give  herself.  When  she  is  in  a mood  to 
have  them,  she  borrows  them  of  equity  : for 
now,  the  whole  trade  being  consolidated  into 
one  vast  firm,  and  all  interests  mixed  together 
and  rendered  undistinguishable,  shop  and  shop 
are  upon  the  best  terms  imaginable. 

On  this  head,  equity  has  a whim  or  an 
artifice,  in  so  general  a view  scarce  worth 
mentioning,  unless  it  were  for  curiosity’s  sake. 
If  your  witness  is  dying,  or  making  off ; if, 
in  short,  the  evidence  you  depend  upon  is 
wanted  at  any  of  these  odd  times ; in  such 
case,  although  you  are  in  the  right,  and  found 
to  be  so,  you  must  thus  far  pay  the  piper,  as 
if  the  right  were  not  on  your  side. 

The  same  whim  or  the  same  artifice  go- 
verned on  the  continent,  as  often  as,  in  a suit 
not  criminal,  any  one  of  the  parties  called  for 
the  testimony  of  an  adversary. 

X.  Remedy  the  tenth: — Remedy  the  second 
against  delay : — Provisional  decision,  without 
waiting  for  the  best  evidence. 

When  the  original  of  a deed  or  other  writ- 
ten document  is  so  situated  that  the  produc- 
tion ot  it  cannot  be  effected  without  a more 
than  ordinary  degree  of  vexation,  expense, 
and  delay, — lodged  in  some  place  between 
this  and  the  antipodes,  in  the  hands  of  some 
possessor,  who,  proprietor  or  not,  does  or  does 
not  choose  to  part  with  it  or  to  bring  it ; — 
where  such  is  the  situation,  or  supposed  si- 
tuation, of  a supposed  or  alleged  original,  at 
the  time  that  an  alleged  transcript,  or  suffi- 

•  The  epithet  given  by  Glanville,  who  wrote 
in  Henry  the  Second’s  time,  to  the  then  new- 
invented  grand  assize : a sort  of  circuit,  travelled 
once  in  seven  years.  In  other  words,  a licence 
for  injustice,  renewable  or  not  at  that  period : a 
remedy  which,  if  worth  anything  at  any  time, 
would  have  been  worth  more  before  the  flood 
than  since.  Qucere-,  How  did  the  business  of 
justice  go  on  before  this  grand  improvement  ? 
Answer : As  to  times  and  places,  at  least,  much 
less  badly  than  at  present:  for,  in  those  days, 
the  metropolitan  courts  had  not  swallowed  up 
the  local  ones. 


cient  extract  or  abstract,  is  ready  to  be  pro- 
duced ; — a question  may  arise  as  between 
the  two  documents,  the  alleged  original  and 
alleged  transcript  (both  certainly  not  being 
necessary,  one  perhaps  sufficient,)  which, 
if  either  of  them,  shall  be  admitted  Were 
both  present,  the  admission  of  the  transcript 
(unless  it  were  for  momentary  provisional  con- 
sultation, for  the  purpose  or  in  the  course  of 
argument)  would  evidently  be  attended  with 
some  (howsoever  little)  danger,  and  with  no 
use.  A transcript,  bow  little  soever  inferior 
in  point  of  trustworthiness  to  the  original, 
can  never,  so  long  as  man  is  fallible,  be  con- 
sidered as  exactly  upon  a par  wifh  it.  But 
the  original  is  so  circumstanced,  that,  rather 
than  load  the  cause  with  the  vexation,  ex- 
pense, and  delay,  attached  to  the  produc- 
tion of  it,  it  would  be  better  to  exclude  it : 
nay,  even  although,  to  the  prejudice  of  the 
side  by  which  it  should  have  been  produced, 
misdecision  were  sure  to  follow.  It  ought 
therefore  to  stand  excluded  : and  thereby  the 
whole  of  the  evidence  from  that  source,  were 
there  no  other  remedy. 

But  the  transcript,  — although,  in  prefer- 
ence to  or  indiscriminately  with  the  original, 
it  ought  not  to  be  produced,  — yet,  rather 
than  the  evidence  from  that  source  should  be 
altogether  lost,  and  misdecision  take  place 
in  consequence,  might  (if  ordinarily  well  au- 
thenticated)— might,  with  much  less  danger 
than  what  is  frequently  incurred  in  practice, 
be  (under  the  conditions  above  proposed)  re- 
ceived instead  of  it.  Nevertheless,  mischief 
from  misdecision  ought  at  the  same  time  (so 
far  as  is  consistent  with  the  regard  due  to  the 
avoidance  of  preponderant  collateral  incon- 
venience in  the  shape  of  vexation,  expense, 
and  delay)  to  be  obviated  as  effectually  as 
possible.  Accordingly,  previously  to  execu- 
tion, obligation  (or  at  least  liberty)  ought  to 
be  in  the  hands  of  the  judge,  for  taking  from 
the  party  thus  to  be  instated,  sufficient  se- 
curity for  the  eventual  reinstatement  of  the 
other  party;  in  case  that,  within  a time  to 
be  limited,  the  propriety  of  the  opposite  de- 
cision should  have  been  made  appear,  — the 
authenticity  of  the  transcript,  or  its  correct- 
ness or  completeness  with  relation  to  the 
point  in  question,  having  been  disproved. 

The  character  ascribed  to  the  proposed 
arrangement  (viz.  that  of  a remedy  succeda- 
neous  to  the  exclusion  of  evidence)  belongs 
to  it  beyond  dispute.  Under  English  prac- 
tice, but  for  this  remedy,  both  would  or 
might  have  been  excluded — the  original,  and 
the  transcript : the  original,  by  reason  of 
the  preponderant  inconvenience  attending  the 
production  of  it;  the  transcript,  by  reason 
of  its  being  but  a transcript,  and  the  original 
still  in  existence,  and  the  production  of  it, 
though  prudentially,  not  physically  impracti- 
cable. In  virtue  of  this  arrangcmenl,  neither 
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stands  excluded  : the  transcript  is  admitted 
absolutely  and  at  the  instant  j the  original 
left  to  be  produced,  eventually  and  if  need 
be,  at  another  time. 

In  English  practice,  the  original  being  lost, 
— the  previous  existence  ofit,  the  subsequent 
deperition  of  it,  and  the  authenticity  of  the 
alleged  transcript,  being  proved  by  what  is 
regarded  as  sufficient  evidence,  — the  tran- 
script is  received  instead  of  it.  The  alleged 
transcript  received,  when  there  exists  no 
longer  the  original  with  which  upon  occasion 
it  is  capable  of  being  compared  ! With  how 
much  more  safety,  when  the  original  with 
which  it  nfey  be  compared  is  still  in  exist- 
ence? when,  in  case  of  perjury,  the  witness 
swearing  to  the  correctness  of  the  transcript 
is  capable  of  being  detected,  convicted,  pu- 
nished ? 

When  received  (if  received  at  all)  it  is,  in 
practice,  received  absolutely:  without  any 
such  conditions  imposed;  conditions,  in  case 
of  misdecision  on  the  ground  of  it,  providing 
for  the  reparation  of  the  injustice. 

XL  Remedy  the  eleventh;  — Remedy  the 
third  against  delay: — Provisional  sequestra- 
tion. 

This  is  an  arrangement  of  still  more  entire 
security,  capable  of  being  substituted,  upon 
occasion,  to  those  measures,  which  would  be 
the  natural  result  of  unreserved  admission  of 
the  evidence,  and  unreserved  decision  on  the 
ground  of  it. 

The  party  in  whose  behalf  this  makeshift 
evidence  is  produced,  instead  of  the  regular 
evidence  from  the  same  source,  is  (forinstance) 
the  plaintiff : the  decision  regularly  called  for 
by  this  evidence,  would  be,  the  putting  that 
party  in  immediate  possession  of  the  sub- 
ject-matter in  dispute,  on  condition  of  finding 
security  for  eventual  restitution  in  kind,  or 
other  adequate  satisfaction,  as  proposed  by 
the  last  preceding  remedy.  But,  the  charac- 
ter or  situation  of  the  plaintiff  is  not  (to  the 
purpose  here  in  question  at  least)  altogether 
trustworthy;  the  subject-matter  is  a female, 
whose  honour  and  condition  in  life,  in  the 
character  of  daughter,  ward,  or  wife,  claimed 
as  such  by  one  or  both  the  parties,  is  at  stake; 
the  subject-matter,  though  of  the  class  of 
things,  is  an  article  susceptible  of  a pretium 
affectionis,  and  thence  of  damage  not  to  be 
repaired  by  money.  On  any  of  these  accounts 
(not  to  look  for  others,)  it  may  be  more 
advisable  upon  the  whole,  that, — until  the 
authenticity  of  the  supposed  transcript  can  be 
put  out  of  doubt  (for  example,  by  being  sent 
to  the  original  for  reauthentication,  under 
official  or  other  altogether  unsuspected  care) 
— the  subject-matter  should  either  be  suf- 
fered to  remain  in  the  hands  of  the  defendant 
(he  on  his  part  finding  security,)  or  be  lodged 
in  the  hand  of  the  official  or  other  unsuspect- 
ed third  persons,  satisfaction  in  the  mean- 
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time  being  made  to  the  plaintiff  for  the  loss 
of  possession  sustained  by  him. 

While  the  bill,  without  the  benefit  of  which 
equity  will  not  grant  even  her  de  bene  esse 
examination,  is  scribbling  by  the  plaintiffs 
lawyers,  or  an  answer  to  it  by  the  defend- 
ant’s — while  the  examiner’s  clerk,  closeted 
with  the  witness  like  a confessor  with  his 
penitent,  is  setting  down  what  the  witness 
says,  between  sleeping  and  waking,  or  what 
he  does  not  say,  regardless  whether  it  be 
sense  or  nonsense,  complete  or  incomplete, 
true  or  false,  — all  this  while  the  defendant 
(if  he  be  what  defendants  so  often  are)  is 
making  the  best  use  of  the  time  thus  given 
him,  eating  the  plaintiff’s  property,  or  send- 
ing or  putting  it  out  of  reach,  according  to 
his  humour  and  bis  circumstances. 

White  the  boy  is  running  to  the  chandler’s 
shop  to  buy  the  salt  to  lay  upon  the  sparrow’s 
tail  (an  instruction  not  grudged  to  infant 
bird-catchers,)  the  bird  hops  or  flies  off  at 
leisure.  If  it  were  in  the  nature  of  equity, 
English  equity,  to  be  sincere,  she  would  find 
her  emblem  in  this  child.  But  no:  the  im- 
putation would  be  unjust  to  her,  if  this  lame- 
ness were  to  be  ascribed  to  blindness. 

By  preventing  mischief,  mischief  in  any  of 
the  shapes  in  which  equity  is  at  every  man’s 
service  to  prevent  it,  there  would  be  nothing 
to  be  got.  By  making  a show,  and  that  a false 
one,  of  being  ready  to  prevent  it,  much  is  to 
be  got,  and  is  got.  The  groom,  who,  having 
a common  interest  with  the  horse-stealer, 
waits  till  the  steed  is  stolen,  and  then  marches 
up  to  shut  the  stable  door  in  ceremony, — he, 
and  not  the  infant  bird-catcher,  is  the  true 
emblem  of  English  equity. 

While  the  bill  is  preparing,  to  ground  the 
writ  ne  exeat  regno,  the  cuckoo  swindler  that 
should  have  been  hedged  in,  is  winging  his 
way  to  the  continent,  laughing  at  or  with  the 
hedgers.  While  the  Injunction  Bill,  by  which 
waste  should  have  been  stayed,  is  scribbling, 
the  axe  of  the  disseisor  or  malicious  life- 
holder  is  levelling  to  the  ground  the  lofty 
oaks  from  which  the  venerable  mansion  has 
derived  shelter  and  dignity  from  age  to  age. 
While,  in  all  the  luxury  of  skins  and  parch- 
ment, the  female  orphan  is  dressing  out  to 
make  her  appearance  in  the  character  of  a 
ward  of  the  court,  the  sharper  whom  the 
charms  of  her  person  or  her  purse  have  laid 
at  her  feet,  is  clasping  her  in  his  arras,  at  the 
temple  of  the  Caledonia  hymen,  laughing  with 
her  to  think  how  the  union  of  hearts  has  been 
facilitated  by  the  incompleteness  of  the  union 
between  kingdoms. 

Malefactor,  whoever  you  are,  you  deserve 
to  be  confined  for  idiocy,  or  your  solicitor 
struck  off  the  roll  for  ignorance,  if  ever  it  he 
your  ill  fate  to  see  your  schemes  anticipated 
and  frustrated  by  English  equity. 

Among  the  almost  numberless  uses  of  the 
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initial  meeting  of  the  parties  in  the  presence 
of  the  judge,  one  is  (as  already  intimated) 
Che  putting  an  instant  stop  to  so  sure  a course 
for  eluding  the  power  of  justice. 

Is  the  party’s  solvency  out  of  suspicion,  out 
of  danger?  No  use  in  conveying  him  to  a jail, 
or  to  a spunging-house : as  little  in  forcing 
him  to  beg  or  buy  sureties  for  bis  eventual 
forthcomingness.  Is  his  solvency  a point  too 
dubious  or  too  complicated  to  be  settled  at 
the  first  examination  ? A guard  placed  over 
him  in  his  own  house  would  give  it  all  the 
useful  properties  of  a spunging-house  without 
any  of  the  pernicious : — as  if  a guard  could 
not  as  well  remain  in  charge  of  his  person,  as 
at  present  of  his  goods  1 Consign  the  defen- 
dant to  either  a jail  or  a spunging-house,  for 
no  better  or  other  reason  than  that  (without 
any  doubt  of  his  solvency)  the  plaintiiF  be- 
lieves, or  pretends  to  believe,  that  the  money 
he  claims  of  him  is  due ! The  reason  were  as 
good  for  hanging  him. 

The  inquiry  thus  made,  does  his  solvency 
prove  dubious  ? Seizing  his  person  affords  no 
security.  In  jail,  or  in  a spunging-house,  his 
effects,  for  every  purpose  of  removal  or  dis- 
sipation, are  as  much  in  his  power  as  if  he 
were  at  home.  Secure  the  effects  themselves, 
all  removal,  all  dissipation  is  at  end. 

Of  this  same  blind  arrangement,  of  which, 
in  some  instances  exclusion  of  necessary  evi- 
dence, in  other  instances  unnecessary  vexa- 
tion, expense,  and  delay,  for  the  averting  the 
mischief  of  such  exclusion,  is  the  result,  — 
and  which  arrangement  consists  itself  in  the 
constant  and  inexorable  establishment  of  fac- 
titious delay,  without  use  or  shadow  of  pre- 
tence, of  which  delay  a frequent  and  natural 
result  is  deperition  of  evidence,  — another 
fruit  is  the  deperition  of  the  matter  of  satis- 
faction, in  the  manner  above  delineated.  To 
secure  the  subject-matter  in  dispute  from 
perishing,  or  going  into  wrong  hands,  nothing 
can  as  yet  be  done,  for  want  of  evidence. 
Why  ? Because  it  is  by  evidence  alone  that 
the  defendant’s  title  to  it  can  be  made  dubious, 
the  plaintiff’s  probable : and,  to  this  as  to  all 
other  purposes,  the  receipt  of  evidence,  in- 
stead of  being  brought  forward  as  early  as 
possible,  is  put  off  as  long  as  possible ! Why 
not  brought  forward  as  early  as  possible?  Be- 
cause (as  there  has  so  often  been  occasion  to 
state)  it  was  against  the  interest  of  the  foun- 
ders of  the  system,  that  any  evidence  fit  to 
be  acted  upon  should  be  brought  forward  at 
this  early  stage. 

On  all  these  several  points,  the  interest  of 
the  founders  of  the  system  was  in  clear  and 
diametrical  opposition  to  that  of  the  suitors, 
and  more  especially  to  that  of  the  honest 
among  suitors,  which  is  as  much  as  to  say,  to 
the  ends  of  justice.  It  was  the  interest  of  these 
arbiters  of  human  destiny,  that  as  much  hu- 
man misery  should  be  produced,  as  the  sove- 


reign and  the  people  would  bear  to  see  pro- 
duced : and  as  much  misery  as  the  sovereign 
and  the  people  have  borne  to  see  produced 
has  been  produced  accordingly.  It  was  their 
interest  that  as  little  relief  under  this  misery 
should  be  afforded,  as  the  sovereign  and  the 
people  would  bear  to  see  withholden ; and  as 
much  relief  as  could  be  withholden,  has  thus 
been  withholden  accordingly. 

What  is,  and  ever  has  been,  the  interest  of 
the  people,  taken  in  the  aggregate,  in  their 
character  of  suitors,  is,  that  as  few  of  them 
as  possible  should  go  to  jail;  that  as  little  as 
possible  of  the  mass  of  property  at  the  dis- 
posal of  the  judges  should  either  perish,  or  be 
lost  to  the  person  intitled  to  receive  it ; and 
that,  to  avert  as  far  as  possible  both  these 
mischiefs,  the  defendant  (in  all  cases  where 
his  solvency  w'as  exposed  to  doubt,  or  where 
in  any  other  way  the  plaintiff  stood  exposed 
to  the  danger  of  suffering  irreparable  damage) 
should  be  brought  into  the  presence  of  the 
judge,  to  have,  for  the  benefit  of  all  his  cre- 
ditors (and,  above  all,  for  his  own  benefit, 
and  at  his  own  request,)  the  state  of  his  pe- 
cuniary circumstances  laid  open  to  the  judge 
as  early  as  possible. 

Unfortunately,  on  these  same  subjects  and 
occasions,  what  all  along  has  been,  and  still 
continues  to  be,  the  interest  of  the  judges,  is, 
that  on  neither  side  (much  less  on  both  sides) 
should  the  suitors  ever  be  suffered  to  come 
into  their  presence,  when  it  is  possible  to 
prevent  it : that,  above  all  things,  no  such  un- 
pleasant company  should  be  forced  upon  them 
at  the  outset  of  the  cause : that,  instead  of 
this,  as  many  individuals  as  possible  should 
go  to  jail,  and  (unless  when  the  jails  were 
already  so  full  as  to  hold  no  more)  be  kept 
there  as  long  as  possible ; that,  while  the  de- 
fendant is  so  lying  in  jail,  the  property  which, 
by  law  and  justice,  ought  to  have  been  re- 
stored or  transferred  by  him  or  from  him  to 
the  use  of  the  plaintiff,  should  remain  at  the 
disposal  of  him,  the  defendant,  to  be  wasted 
or  embezzled  by  him,  to  as  large  an  amount 
as  possible  : that,  while  in  those  receptacles 
of  infection  debtors  were  rotting  in  body  and 
mind,  while  oppressed  debtors  and  injured 
creditors  were  dying  broken-hearted  j udges, 
the  authors  of  this  misery,  with  their  depen- 
dants, proteges,  and  bottle  companions,  should 
have  as  much  time  to  enjoy  and  amuse  them- 
selves in  as  possible : and  that,  lest  business 
should  be  presented  to  them  in  any  other  than 
the  most  pleasant  and  least  troublesome  form, 
the  fate  of  the  wretches  on  both  sides  should 
never  be  disposed  of  by  these  its  arbiters,  on 
any  other  ground  than  that  of  a sort  of  evi- 
dence utterly  unfit  for  the  purpose,  and  uni- 
versally acknowledged  so  to  be.* 


• Wliat  is  perfectly  known  to  all  lawyers  at 
present,  and  to  all  non-lawyers  as  soon  as  they 
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In  complaining  of  this,  as  of  any  other 
branch  of  the  system  of  aWse,  it  has  been  a 
practice  among  men  of  law  to  dispute  the 
legality  of  it.  Dispute  the  legality  of  a sort 


please,  is,  that  the  practice  of  imprisonment  for 
debt  is  the  result  of  a traffick,®  in  which  the 
judges  of  all  the  common  law-courts  took  a share ; 
and  which  consisted  in  selling  (on  pretences  as 
notoriously  false  as  any  swindler  was  ever  nii- 
nished  for)  the  liberty  of  the  people  in  the  cba- 
racter  of  defendants,  to  all  persons  who  (with  or 
without  so  much  as  the  pretence  of  title)  found 
their  account  in  the  purchase  of  it. 

It  may  be  considered  as  a particular  branch 
of  the  slave-trade:  with  this  peculiarity,  that 
the  colour  of  the  thing  (the  person  converted 
into  a thing)  made  no  difference.  Crowded  jails 
matched  witn  crowded  ships : the  long  vacation, 
with  the  long  passage. 

Not  to  speak  of  former  struggles ; soon  after 
the  Restoration,  the  three  great  common-law 
courts  in  Westminster  Hall  became  so  many 
rival  shops.  Like  other  shops,  they  fought  for 
custom:  the  liberty  of  the  defendant  was  the 
bonus  they  each  of  them  made  itself  master  of, 
and  offered  as  a lure  to  draw  in  purchasers.  It 
became,  conseauently,  in  the  hand  of  each,  a 
weapon  with  which  he  fought  his  rivals. 

It  was  the  King’s  Bench  that  began.  In  cri- 
minal suits,  of  which  alone  it  had  been  intended 
by  the  sovereign  that  it  should  have  cognizance, 
it  had  been  in  possession  of  the  undisputed 
practice,  and  thence  of  the  right,  of  enabling  the 
plaintiff  (the  prosecutor)  to  consign  the  defen- 
dant (that  is,  anybody)  to  prison  (a  prison  of  its 
own)  in  the  first  instance,  that  is,  without  evi- 
dence. The  Common  Pleas,  for  which  alone  of 
the  three  courts  the  cognizance  of  civil  suits  had 
been  intended,  possessed  no  such  right,  unless 
in  a particular  and  narrow  description  of  causes. 

The  judges  of  the  King’s  Bench  formed  a 
scheme  for  filching  custom  from  their  brethren 
of  the  Common  Pleas.  Encouragement  was 
given  to  plaintiffs  to  bring  false  accusations 
against  defendants:  accusations,  the  falsehood 
of  which  was  completely  understood,  as  well  by 
the  judges  by  whom  they  were  received,  as  by 
the  plaintiffs  by  whom  they  were  delivered.  On 
the  ground  of  a false  accusation  of  this  sort,  the 
defendant,  as  of  course,  went  to  jail  in  some 
cases — was  supposed,  to  be  in  jail  in  others.  Be- 
ing thus,  or  being  supposed  to  be,  in  jail,  he 
was  at  any  rate  in  thejjowerof  the  judges,  to  be 
dealt  with  as  they  pleased:  being  thus  in  their 
power,  they  suffered  any  other  demand  to  be 
brought  against  him,  though  it  were  only  of  a 
civil  nature.  In  what  cases  the  man  was  really 
in  their  custody,  and  in  what  not,  it  is  impossible 
for  us  now  to  know ; it  was  never  intended  that 
we  should.  The  mass  of  jargon  called,  in  West- 
minster HaU,  by  the  name  of  a record,  was  (as 

® The  practice  to  which  this  bears  reference, 
has  been  radically  altered  by  1 & 2 Viet.  c.  110. 
—Ed. 

I’  For  the  indeterminateness  of  the  distinction 
between  civil  and  criminal,  see  above:  mean- 
time they  may  serve,  like  x and  y in  algebra, 
to  designate  quantities,  of  which,  at  the  outset 
nothing  more  is  known  than  that  they  are  both 
undefined,  and  that  they  are  supposed  to  be  dif- 
ferent from  each  other. 


of  practice  persevered  in  by  the  superior 
courts  in  general,  for  centuries  1 Dispute  aa 
well  the  validity  of  an  act  of  parliament.  As 
if,  while  legislators  connive  or  sleep,  a law 


has  been  so  often  observed)  a mass  of  jargon  in 
which  an  indeterminate  quantity  of  truth,  in 
great  part  useless,  was  invariably  intermixed 
with  an  indeterminate  mass  of  falsehood,  serving 
as  a screen  for  whatever  injustice  it  might  be 
deemed  profitable  and  safe  to  perpetrate.  When 
the  man  was  not  in  jail,  the  bonus  employ^ed  as 
above  to  draw  custom  into  the  King’s  Bench 
shop,  was  not  made  use  of:  what  that  shop  got 
for  itself,  was  nothing  more  than  the  possibility 
of  selling  to  customers  a branch  of  juridical  ser- 
vice, of  which,  till  then,  a monopoly  had  been 
jwssessed  by  the  Common  Pleas.  But,  in  the 
cases  in  question,  the  Common  Pleas  not  being 
in  the  practice  of  sending  a man  to  jail ; the 
King’s  Bench,  in  so  far  as  they  took  upon  them- 
selves to  send  a man  to  jail  in  these  same  cases, 
gave  themselves  thereby  an  advantage  (and 
through  themselves  to  their  customer)  in  which 
their  bretheren  on  the  other  side  of  the  hall  had 
as  yet  no  share. 

The  success  of  the  king  himself  (in  his  court 
at  Westminster,  where,  as  all  the  world  knows, 
he  is  actually  and  constantly  present)  was  pro- 
digious : the  distress  and  impoverishment  of  the 
king  not  himself,  was  proportionable:  grass 
threatened  to  grow  in  the  Common  Pleas.  Truth 
being  in  equal  detestation  on  all  sides  of  the 
hall,  and  the  practice  of  making  use  of  her, 
either  for  offence  or  for  defence,  equally  un- 
known ; the  king  not  himself,  after  lying  a while 
in  the  state  of  the  fallen  angels,  awoke,  and,  by 
the  help  of  another  falsehood,  correctly  moulded 
upon  the  foregoing  one,  stood  upon  his  defence. 

For  details,  this  is  not  the  place.  In  substance, 
the  story  is  of  course  told  or  alluded  to  in  the 
institutional  books  and  books  of  practice.  But 
in  the  JMemoirs  of  the  Ijife  of  the  I.<ord  Keeper 
Guilford  (as  related  by  his  brother,  natural  and 
professional,  the  Honourable  Roger  North,  one 
of  His  Majesty’s  counsel,  learned  in  the  law,) 
the  whole  war,  with  all  its  stratagems,  is  related 
in  considerable  detail,  and  pure  of  all  disguise. 
The  only  interests  professed  to  have  ever  come 
in  view,  are  the  interests  of  the  lawyers — of  the 
partnership  in  all  its  branches.  Of  the  interests 
of  the  suitors,  no  more  account  is  taken,  or  men- 
tion made,  than,  at  an  auction  of  a West-India 
estate,  of  the  interests  of  the  negroes.  For  the 
ends  or  dictates  of  justice,  no  more  regard  is 
professed  on  either  side,  than  on  either  side  in 
the  conferences  reported  by  Thucydides  between 
the  Athenians  ana  the  Melians. 

The  honourable  and  learned  author  was  com- 
pletely in  the  secret:  if  any  secret  there  could 
be  said  to  be,  in  a business  in  which  causes  as 
well  as  effects,  motives  as  well  as  measures,  were 
so  completely  in  the  sunshine.  It  was  under  the 
conduct  of  his  right  honourable  brother,  then 
chief  justice  of  the  Common  Pleas,  that  the  de- 
fensive part  of  the  warfare  was  carried  on:®  the 
success  of  it  is  matter  of  as  undisguised  a triumph 
as  ever  sat  on  the  brow  of  a King’s  Bench  or  Old 
Bailey  advocate,  when  relating  how,  with  the 
aid  of  his  science,  a malefactor  was  rescued 
from  condign  punishment  by  a quibble. 


C 


Vide  supra,  p.  235,  note  +.— Ed. 
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were  not  exactly  what  the  judges,  for  the 
time  being,  are  pleased  to  make  of  it. 

The  cause  of  this  paralogism  must  be 
looked  for  in  a notion,  entertained  through 
prejudice,  or  affected  from  prudence,  of  the 
excellence  of  the  law  : of  its  subserviency  to 
the  ends  of  justice  : whatever  is  not  reason 
is  not  law.  Whether  the  opposite  inference 
would  not  be  the  more  rational  one,  the 
reader  is  by  this  time  in  a way  to  j udge. 

The  subject-matters  of  law  are  persons 
and  things : the  force  of  law  is  occupied  in 
causing  them  to  be  forthcoming  : both,  inci- 
dentally, in  the  character  of  sources  of  evi- 
dence; both,  ultimately  (and,  for  precaution’s 
sake,  incidentally,)  in  the  character  of  par- 
cels of  the  matter  of  satisfaction : persons, 
besides  (in  cases  of  corporal  punishment,)  in 
the  character  of  subject-matters  of  the  punish- 
ment. 

The  operations,  the  object  of  which  is  to 
cause  them  to  be  forthcoming  for  the  purpose 
of  satisfaction  or  punishment,  are,  in  the 
books  of  practice,  ranged  under  the  head  of 
execution : by  them  is  done,  or  pretended  to 
be  done,  that  which  the  decision,  judgment, 
decree,  commanded  to  be  done. 

In  this  part  of  the  field  of  law,  as  in  most 
others,  the  dictates  of  utility,  as  pointed  out 
by  the  ends  of  justice,  are  plain  and  simple. 
General  rule  : — in  no  case  to  omit  any  ope- 
ration by  which  the  forthcomingness  of  the 
article  can  be  made  more  sure.  Exception, 
where  the  operation  is  either  physically  pr 
prudentially  impracticable  ; — prudentially, 
because  the  vexation  and  expense  attached  to 
the  execution  of  the  decision,  would  be  a 
greater  evil  than  that  of  its  not  being  exe- 
cuted. Memento : — in  the  pursuit  of  this 
object,  to  take  that  course,  in  which  the 
quantity  of  expense  and  vexation  created  shall 
be  the  least  that  can  be. 

Uncertain,  confused,  voluminous,  and,  by 
its  very  voluminousness,  rendered  defective 
(for  the  more  abundant  the  swarm  of  absurd 
and  pernicious  aistinctions  and  diversifications, 
the  more  abundant  the  defects  ;)  fraudulent 
to  creditors,  oppressive  to  debtors,  beneficial 
to  lawyers — to  lawyers  of  all  classes,  from 
the  chancellor  to  the  bailiff’s  follower,  — and 
to  none  but  lawyers  : — such,  in  its  bearings 
upon  this  part  of  the  field  of  procedure,  as 
upon  every  other,  is  the  system  still  in  force 
in  England.* 

* The  distinction  between  insolvency  and 
bankruptcy^  is  of  a piere  witr  the  distinction 
between  realty  and  personally : each  a source  of 


To  frame  a system  free  from  all  these  abuses, 
— a system  in  which  the  ends  of  justice  and 
dictates  of  utility,  as  above  indicated,  shall 
be  accomplished,  and  in  the  compass  of  from 
ten  to  fifty  pages,  would  be  an  easy  task  : in 
from  one  hundred  to  five  hundred  pages,  an 
impossible  one. 

fraud  and  vexation  to  the  suitor ; each  a gold 
mine  to  the  man  of  law.  Precious  distinction  ! 
a wall  of  paper  to  fraud,  a wall  of  adamant  to 
justice.  For  the  purposes  of  fraud,  every  debtor 
is  a bankrupt  at  pleasure:  for  (not  to  s])eak  of 
sham-traders)  who  can  prevent  his  being  a real 
one?  Every  non-trader  may  be  made  a bank- 
rupt, for  the  purpose  of  fraud;  no  such  person 
can  be  made  a bankrupt  for  the  purposes  of 
justice. 

Ages  ago,  at  the  touch  of  the  sceptre  which 
sanctioned  the  laws  of  bankruptcy,  all  distinction 
between  realty  and  personalty  in  the  hands  of 
the  bankrupt  vanished.  On  that  ground,  nohair- 

splitting  as  between  person,  lands,  and  goods 

sometimes  one  to  be  had,  sometimes  another, 
sometimes  all  three  (according  to  the  sort  of  court 
resorted  to,  the  sort  of  suit  instituted,  or  pro- 
cess employed, — not  to  speak  of  other  causes 
of  variation,  all  equally  foreign  to  the  merits,) 

sometimes  half  of  one,  or  one  and  a half: 

distinctions,  which  are  all  kept  up  against  the 
creditors  of  non-traders,  and  cherished  with  an 
affection  proportioned  to  their  absurdity,  their 
mischievousness,  and  their  consequent  fruitful- 
ness in  made  business. 

Your  debtor  owes  you  two  thousand  pounds. 
Moveable  or  other  personal  property  not  worth 
recurring  to:  land  or  other  real  property  worth 
a thousand  pounds:  his  body  out  of  the  reach 
of  justice.  Of  his  thousand  nounds  you  may 
have  half,  and  but  half: — Why?  Answer:  — 
Because,  had  you  and  he  lived  three  or  four 
hundred  years  ago,  it  might  (unless  he  were  an 
old  man,  or  an  old  woman,  or  a young  one,  or  a 
child,  with  a dozen  or  two  of  other  exceptions, 
not  one  of  them  taken  into  account)  it  might 
have  been  of  use  to  the  purposes  of  national  de- 
fence that  your  debtor  should  keep  in  his  hands 
half  the  property,  the  whole  of  which  should 
have  been  yours ; keep  it,  lest  the  monarch 
should  want  men  to  attend  him  in  his  wars.  Even 
in  its  prime,  the  reason  was  a foolish  one : the 
fund  bearing  no  sort  of  proportion  to  the  pur- 
poses by  which  in  pretension  it  was  designed : 
and  when  creditor  A had  cutoff  his  half,  creditor 
B would  come  and  halve  that  half,  and  so  on, 
alphabet  upon  alphabet,  in  any  number.  But 
at  each  division  the  use  of  the  lawyer’s  knife 
was  to  be  bought,  bought  at  his  own  price  ; and 
there  lurks  the  real  reason  at  the  bottom  of  the 
ostensible  one. 

But  a reason  which  at  one  time  had  a shadow 
of  utility,  though  even  that  shadow  is  no  more, 
is  of  the  best  and  rarest  sort.  Expect  not  any- 
thing like  it  but  on  great  occasions. 


“ Vide  supra,  p.  306,  sub-note 
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VIEW  OF  THE  CASES  IN  WHICH  EVIDENCE  HAS  IMPROPERLY  BEEN 
EXCLUDED  ON  THE  GROUND  OF  DANGER  OF  DECEPTION.* 


CHAPTER  I. 

CASES  ENUMERATED. 

In  regard  to  evidence,  admission,  non-exclu- 
sion (it  has  already  been  shown,)  is  the  ge- 
neral rule.  Evidence  is  the  basis  of  justice: 
exclude  evidence,  you  exclude  justice. 

The  propriety  of  the  general  rule  being  so 
conspicuous  — whatever  be  proposed  in  the 
character  of  an  exception,  the  onus  probandi, 
in  respect  of  the  propriety  of  it,  lies  upon  the 
proposer  of  the  exception — upon  the  exclu- 
sionist.  In  the  last  preceding  Book,  this  task 
has  been  performed. 

If,  as  above  supposed,  in  the  account  stated 
in  the  preceding  book,  the  entire  list  of  the 
cases  in  which  exclusion  of  evidence  can  be 
reconcilable  to  the  ends  of  justice,  is  in- 
cluded ; in  all  other  cases  in  and  for  which  it 
ever  has  been  or  can  be  proposed,  it  will  be 
improper. 

Having  done  with  the  cases  in  which  it 
may  be  proper,  the  examination  of  the  cases 
in  which  it  cannot  be  proper  will  occupy  the 
remaining  part  of  this  Book. 

In  technical  jargon,  the  question  as  be- 
tween admission,  and  non-admission,  admis- 
sion and  exclusion,  is  clotfied  in  different 
language.  For  admission,  competency  is  the 
word — .for  exclusion,  incompetency.  Not  only 
so,  but  incompetency  finds  another  synonym, 
or  at  least  a substitute,  such  as  would  not 
easily  have  been  suspected;  and  this  is  cre- 
dibility. An  objection  is  made  to  the  admis- 
sion of  the  witness:  a question  is  to  be  argued : 
— The  question  is  now  as  between  compe- 
tency and  credibility  ; whether  the  objection 
goes  to  the  competency  of  the  witness,  or 
only  to  his  credibility : — If,  being  considered 
as  applying  itself  to  his  competency,  the 
objection  is  deemed  well-grounded,  exclusion 
is  the  consequence : if,  as  levelled  at  the 
same  mark,  the  objection  is  considered  as 
ill-grounded,  as  insufficient,  admission  is  the 
consequence ; the  witness  is  to  be  heard,  as 
if  no  objection  had  been  adduced. 

Objections  to  the  competency  being  ob- 
jections the  effect  of  which  is  to  operate  the 
exclusion  of  the  witness  altogether;  and  ob- 
jections to  his  credit  having  no  such  effect ; 

• For  the  Author’s  further  remarks  on  this 
subject,  see  Vol.  VI.  p.  105,  et  seq. 


it  might  seem  that  the  latter  class  of  objec- 
tions have  no  effect  at  all : but  that  is  not 
the  case.  The  objection  itself,  being  the  al- 
legation of  a matter  of  fact,  must  be  made 
good  by  evidence.  If  an  objection  is  not  good 
as  an  objection  either  to  competency  or  to 
credibility,  evidence  in  proof  of  the  objection 
is  not  admitted  to  be  produced.  If  it  be  al- 
lowed to  be  good  as  an  objection  to  compe- 
tency, the  objection  is  allowed  to  be  produced, 
and  the  witness  not.  If  it  be  good  as  to  cre- 
dibility, but  not  as  to  competency,  the  wit- 
ness, and  the  evidence  of  the  objection  to 
him,  are  allowed  to  be  produced  together. 

Those  who  support  the  evidence  against 
an  objection  to  its  competency,  have  seldom 
any  unwillingness  to  have  the  same  objection 
received  in  the  character  of  an  objection  to 
credibility.  Why  ? Because  in  this  case  the 
objection  frequently  amounts  exactly  to  no- 
thing at  all.  How  so  ? Because  it  is  so  per- 
fectly frivolous,  that,  in  the  scales  of  common 
sense  (the  false  scales  and  weights  of  common 
law  being  put  out  of  the  way,)  it  would  not 
weigh  against  the  evidence  to  the  value  of  a 
feather.  The  objection  being  good,  is  it  good 
as  against  competency?  the  man  is  not  so 
much  as  heard.  Does  it  apply  to  credibility  ? 
he  is  not  the  less  believed. 

In  effect,  the  difference  amounts  to  diame- 
trical opposition : in  language,  it  is  presented 
as  but  a sort  of  a hair- breadth  difference; 
so  minute,  so  microscopical,  that  by  a high- 
seated  eye  it  has  happened  to  it  to  be  over- 
looked. Like  the  difference  between  purport 
and  tenor,  it  was  that  sort  of  difference  to 
which  a lawyer  (if,  with  the  reputation  of  a 
great  orator,  seated  on  a high  and  command- 
ing station — in  a word,  a Mansfield)  might, 
without  shame,  confess  himself  to  have  been 
scarcely  sensible.  In  sound,  the  difference  is 
like  the  famous  one  between  tweedle-dum  and 
tweedle-dee : nor,  in  effect,  is  there  any  greater 
difference  than  between  justice  and  injustice 
— a difference  which,  to  a learned  eye,  is  too 
minute  to  have  any  claim  to  notice. 

In  practice,  they  had  been  confounded : so 
happily  confounded,  that,  when  a statute  had 
required  that  a witness  or  witnesses  should 
be  credible,  it  was  a matter  of  doubt  whether 
credibility  was  or  was  not  the  same  as  com- 
petency. Instead  of  talking  of  credibility. 
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speak  of  inadmisgibilitt/,  non-admission,  or 
exclusion  ; instead  of  competency,  speak  of 
gdmissibiiity,  admission,  and  non-exclusion  ; 
you  could  then  be  understood  without  dif- 
ficulty : the  difficulty  would  then  be  in  con- 
triving how  to  misunderstand  you.  But,  well 
suited  as  such  clearness  would  have  been  to 
the  purposes  of  common  sense  and  common 
honesty,  it  would  have  been  proportionably 
ill  suited  to  the  purposes  of  common  law. 
The  absurdity  of  the  arrangement  was  in 
some  measure  hidden  from  view,  by  the  cloud 
which  hung  over  the  language.  Prevented 
from  knowing  so  much  as  what  it  was  that 
was  done,  non-lawyers  were  the  more  effec- 
tually prevented  from  seeing  into  the  irra- 
tionsdity  and  mischievousness  of  what  was 
done-*  and,  upon  this  part  of  the  ground  as 
upon  every  other,  the  rubbish  thrown  up  by 
the  lawyers,  while  working  and  fighting  in 
the  dark,  contributed  its  part  to  thicken  the 
entrenchment  which  defends  the  garrison  of 
the  old  castle  of  chicane. 

Deception,  and  vexation,  have  already  been 
mentioned  as  the  two  inconveniences,  in  the 
apprehension  of  which  (in  so  far  as  any  rea- 
son, or  so  much  as  the  slightest  colour  of  a 
reason,  has  ever  been  assigned  or  glanced  at) 
the  exclusionary  system,  in  what  cases  soever 
it  has  been  applied,  has  had  its  root. 

Exclusions  grounded  on  the  consideration 
of  vexation,  form  the  matter  of  the  next  suc- 
ceeding Part. 

The  present  Part  is  appropriated  to  the 
consideration  of  those  jexam pies  of  exclusion, 
in  which  the  fear  of  deception  has  been  the 
ground,  real  or  ostensible. 

Incorrectness,  and  incompleteness.  In  these 
two  expressions  may  be  included  all  the  pro- 
perties, by  means  of  which  it  can  happen  to 
the  testimony  of  a witness  to  produce  decep- 
tion in  the  bosom  of  the  judge. 

.If,  in  respect  of  either  or  both  these  qua- 
lities, there  be  any  failure  on  the  part  of  the 
witness,  the  root  or  cause  of  it  will  be  to  be 
found  either  in  the  will,  or  in  the  understand- 
ing ; in  the  volitional,  or  the  intellectual, 
branch  of  his  mental  frame.  With  relation 
to  the  result  here  in  question,  the  state  of 
those  faculties  respectively  may  be  said  to  be 
an  unfit  one. 

When,  on  the  part  of  the  testimony,  incor- 
rectness or  incompleteness  in  any  degree  has 
its  source  in  an  unfit  state  of  the  will,  interest, 
sinister  interest  is  the  cause  of  it : when  in  an 
unfit  state  of  the  understanding,  imbecility. 

Our  business,  at  present,  is  to  bring  to  view, 
not  so  much  what  ought  to  have  been,  as  what 
has  been,  done  and  thought. 

Topics  different  in  appearance,  though  in 
effect  coincident,  have  been,  in  the  existing 
systems,  substituted  or  added  to  the  above. 
Qualities  or  acts  considered  as  blemishes  upon 
the  moral  character  of  the  proposed  witness, 
have,  io  a variety  of  instances,  been  consi- 
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dered  as  grounds  of  exclusion.  For  the  desig- 
nation of  all  these,  one  word,  improbity,  may 
on  occasion  serve. 

But  improbity,  on  what  score  does  it  pre- 
sent itself,  in  reality  or  in  appearance,  as  con- 
stituting a proper  ground  of  exclusion  ? and 
what  relation,  if  any,  does  improbity  bear  to 
interest  ? 

One  answer  will  serve  for  both  these  ques- 
tions : — 

Interest,  when  acting  in  such  a direction 
and  with  such  effect  as  to  give  birth  to  false- 
hood, may  be  termed  sinister  interest.  The 
effect  of  improbity  is  to  render  a man,  in  pro- 
portion to  the  degree  of  it,  more  and  more 
apt  to  be  led  into  falsehood  by  the  force  of 
sinister  interest. 

Thus  it  is  that  improbity,  considered  as  a 
ground  of  exclusion,  coincides  with,  and  is  in- 
cluded in,  the  ground  expressed  by  the  word 
interest.  Be  it  lying,  be  it  what  it  will,  no 
man  does  anything  wrong,  anymore  than  right, 
without  interest,  without  a motive.  Suppose 
everything  capable  of  acting  in  the  character 
of  a motive  in  a mendacity-prompting  direc- 
tion, out  of  the  question,  a man  of  the  most 
profligate  character  will  be  no  more  likely  to 
deliver  false  testimony,  than  an  average  man 
taken  at  large. 

Under  the  head  of  improbity  may  be  in- 
cluded, to  the  present  purpose,  that  of  reli- 
gion. Improbity  has  been  generally  ascribed 
to  a man  on  the  supposition  of  his  having  no 
religion,  or  having  a bad  one.  Religion  has, 
accordingly,  furnished  pretences  for  refusing 
to  hear  evidence  : with  what  reason,  will  be 
seen  in  its  place.  He  who  is  considered  as 
having  no  religion,  no  God,  is  termed  an 
atheist ; he  whose  religion  is  bad,  whose  God 
is  considered  as  a bad  one,  whose  notions  con- 
cerning God  are  considered  as  bad  notions, 
has  been  termed  a cacotheist.  Subordinate 
to  the  head  religion,  atheism  and  cacotkeism 
may,  accordingly,  constitute  two  distinguish- 
able heads. 

Subordinate,  in  like  maoner,  to  the  more 
extensive  head  of  imbecility,  we  shall  find 
three  particular  heads : infancy,  dotage  or 
superannuation,  and  insanity  (including  casual 
mental  debility.) 

By  reason  of  infancy,  and  to  the  extent  of 
the  age  denoted  by  that  word,  every  man  is 
kept  in  a state  of  relative  imbecility.  In  the 
course  of  his  life,  every  man  is  subject  to  have 
his  intellectual  faculties  more  or  less  disturbed 
and  weakened  by  mental  debility  (whether 
caused  by  bodily  debility  or  not;)  and,  to- 
wards the  close  of  it,  by  dotage. 

Putting  together  these  several  articles,  we 
have  eight  general  heads,  under  which  the 
circumstances  that  have  been  employed  as 
grounds  or  pretences  for  putting  exclusion 
upon  evidence  may  be  ranked;  viz. — 

1.  Interest.  Sinister  interest  of  all  sort* 
without  distinction. 
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2.  Pecuniary  interest. 

3.  Inprobity  at  large. 

4.  Atheism; 

5.  Cacotheism. 

6.  Infancy.  Imbecility  in  respect  of  infancy. 

7.  Insanity. 

8.  Dotage. 

In  the  former  set  of  cases  which  have  just 
been  under  our  review,  we  have  seen  but  little 
work,  in  the  way  of  e.xclusion,  for  the  provi- 
dence of  the  legislator ; and  of  that  little,  the 
greater  part  left  everywhere  undone.  In  the 
set  of  cases  now  coming  under  review,  we 
shall  see  nothing  at  all,  in  point  of  propriety, 
to  be  done  in  that  same  way  by  the  providence 
of  the  legislator ; and  at  the  same  time  in 
point  of  fact  we  shall  see  him  (or  rather  his 
substitute,  his  essentially  and  everlastingly 
incompetent  substitute,  the  judge)  at  work 
everywhere,  in  all  directions,  and  with  a sort 
of  activity  as  pernicious  in  effect  as  it  is  rash 
and  unwarranted  in  principle, 

CHAPTER  II. 

DANGER  OF  DECEPTION,  NOT  A PROPER  GROUND 
FOR  EXCLUSION  OF  EVIDENCE. 

§ 1.  Exclusion  of  evidence,  no  security 
against  misdecision. 

Misdecision  is  the  word  to  be  used  in  this 
place,  not  deception.  Why  ? Because  in  misde- 
cision consists  the  mischief,  the  only  mischief. 
Suppose  deception,  and  yet  no  misdecision, 
there  is  no  real  mischief : suppose  misdecision, 
yet  no  deception,  the  mischief  is  as  great  as 
if  deception  had  been  the  cause  of  it. 

Deception  supposes  conception : previous 
hearing,  or  what  is  equivalent.  The  judge 
who  should  ascend  the  bench  with  a resolu- 
tion never  to  hear  anybody,  would  conduct 
himself  badly  enough ; but  in  no  case  could 
it  be  said  of  him  that  he  had  been  deceived. 
Misdecision,  as  many  instances  of  it  as  there 
were  causes  endeavoured  to  be  brought  before 
him  : misdecision,  in  abundance  ; deception, 
none. 

The  first  thing  to  be  done  then,  is  to  show 
that,  on  whatever  ground  exclusion  may  be 
placed,  it  is  not  in  the  nature  of  it  to  afford 
any  security  against  misdecision.  This  accom- 
plished  (if  it  be  accomplished  ;)  the  remain- 
der of  the  book,  were  all  minds  upon  a level 
with  the  highest,  would  be  but  actum  agere. 
But  the  mind  of  the  public  is  not  so  easily 
satisfied : prejudice  is  not  eradicated  upon 
such  easy  terms. 

In  every  case,  the  evidence  (whatever  it  be) 
which  it  is  on  any  side  proposed  to  produce, 
is  either  necessary,  or  less  than  necessary,  to 
the  -decision  prayed  for  on  that  side  : say  (to 
take  the  clearest  example,)  the  only  evidence 
or  not  the  only  evidence,  on  that  side. 

1.  In  the  first  place,  let  it  be  necessary. 

Exclusion,  if  put  upon  necessary  evidence. 


produces,  if  the  evidence  would  have  hem 
true,  a certainty  of  misdecision  : deception, 
supposing  it  to  have  taken  place,  can  do  no 
worse.  But  no  man  surely  will  be  found  who 
will  either  think  or  say,  that,  of  falsehood 
(supposing  the  evidence  false,)  deception  will 
in  any  one  instance  be  a certain  consequence. 
To  say  this,  would  be  as  much  as  to  say, 
every  judge  is  a machine.  What,  then,  is 
the  effect  of  exclusion  ? To  produce,  for  fear 
of  an  uncertain  mischief — to  produce  to  a 
certainty,  and  in  the  first  instance,  the  very 
mischief  which  it  professes  to  avert.  It  is  as 
if  a copyist,  considering  that  he  now  and  then 
makes  mistakes,  should,  for  greater  security 
against  incorrectness,  determine  never  to  copy 
any  more  but  in  the  dark. 

What,  then,  would  the  lawyer  be  with  his 
exclusionary  remedy,  supposing  he  were  sin- 
cere ? He  would  be  like  the  panic-struck 
bird,  which,  for  fear  of  the  serpent,  flies  into 
its  mouth. 

What  should  we  say  of  a lottery,  at  £20 
a ticket,  so  many  blanks  to  a prize,  £20  the 
highest  prize  ? — £20  paid  to  purchase  a chance 
of  £20  ? Among  non-lawyers,  where  is  the 
man  to  be  found  that  would  be  weak  enough 
to  make  such  a lottery,  weak  enough  to  put 
into  it  if  made?  The  learned  judge  who  shuts 
the  door  ag.Ainst  evidence,  to  save  himself  or 
Co.  from  being  deceived  by  it,  makes  exactly 
such  a lottery,  and  buys  tickets  in  it.  He 
buys  tickets  in  it:  but  with  whose  money? 
Not  with  any  of  his  own  money,  indeed : no, 
truly,  he  knows  better  things:  but  with  the 
money  of  suitors. 

llapax  owes  you  £20  that  he  borrowed  of 
you : Oculatus  Suspectus  was  present  at  the 
transaction t his  evidence  is  the  only  proof 
you  jave  of  it.  If  the  judge  refuses  to  hear 
Oc”,*-»»iir,  Suspectus,  misdecision  to  your  pre- 
judice is  the  certain  consequence;  your  money 
is  gone. 

You  borrowed  £20  once  of  Rapax ; he  has 
abundant  evidence  of  it:  but  you  paid  him 
— Oculatus  Suspectus  saw  you  pay.  him : of 
this  payment  his  t^.stimony  is  the  only  evi- 
dence. If  the  judge  refuses  to  hear  Oculatus 
Suspectus,  misdecision  to  your  prejudice  is 
the  certain  consequence : here,  too,  your  £20 
is  gone. 

On  the  other  hand,  suppose,  in  either  case, 
Oculatus  to  be  a false  witness : is  deception 
on  the  part  of  the  judge,  is  misdecision  and 
wrongful  disposal  of  the  money,  a certain 
consequence?  Nothing  like  it.  Every  day, 
false  testimony  is  delivered:  every  day,  fetefi 
testimony  is  detected.  : ' 

2.  Next  and  lastly,  let  the  evidence  tn. 
question  be  less  than  necessary.  Bri^inot 
absolutely  necessary,  it  ,must  be  because tfcaw  ■ 
is  other  evidence  on  that  same<aidc< 
case,  though  the  evideace  . bc«*riufle^  *^ 
decision  is  not  the  certain  coweqiiene**  ■ _ 

But  in  this  case,  the  party  \i»l»addaoe«  w 
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evidence  havin]^  other  evidence  sufficient  to 
warrant  a decision  in  his  favour,  there  is 
nothing  gained  by  the  exclusion.  Excluding 
the  'evidence,  you  decide  in  favour  of  the 
party  who  produces  it : what  could  you  have 
done  more,  if  you  had  admitted  it? 

Not  that,  in  this  case,  the  exclusion  is 
merely  nugatory.  It  imposes  upon  the  party 
on  whose  side  the  evidence  was  produced,  the 
additional  delay,  vexation,  and  expense,  of 
procuring  other  evidence ; and  if  these  exceed 
his  means,  he  loses  his  cause,  and  misdecision, 
or  failure  of  justice,  is  the  consequence. 

In  neither  case,  therefore,  can  the  exclu- 
sionary system  be  conducive  to  the  ends  of 
justice. 

Of  the  apprehended  danger  of  misdecision 
from  the  receiptof  evidence  of  a comparatively 
untrustworthy  kipd,  what  is  the  amount  and 
value?  In  every  case,  either  nothing  or  next 
to  nothing.  The  legislator  is  sufficiently  upon 
his  guard  against  it ; indeed,  more  than  suf- 
ficiently; and  so  much  more  than  sufficiently, 
as  to  prohibit  the  reception  of  it  without 
knowing  what  it  is.  But  being  himself  so 
much  more  than  sufficiently  upon  his  guard, 
what  ground  can  he  have  for  the  apprehen- 
sion that  the  judge,  on  his  part,  will  be  less 
than  sufficiently  upon  his  guard  ? The  judge 
who,  with  such  warning  as  may  be  given  him 
jhy  the  legislator  in  the  way  of  instruction,  is 
not  sufficiently  proof  against  that  deception 
against  which  the  legislator  has  thus  been  so 
sufficiently  upon  his  guard  without  warning, 
ought  not  to  be  deemed  qualified  for  his  office. 

From  the  precautions  taken  by  lawyers, 
who  would  not  have  supposed  that  the  danger 
was  all  of  it  on  one  side? — that,  while  it  is 
an  event  unhappily  so  frequeftt  for  false  tes- 
timony to  obtain  a credit  that  is  not  its  due, 
it  was  a misfortune  that  could  never  happen 
for  true  testimony  to  fail  of  obtaining  the 
credit  that  is  its  due?  Yet,  in  point  of  fact, 
who  is  it  that  can  be  assured,  that  in  a case 
so  open  to  general  suspicion  as  most  of  those 
to  which  the  exclusionary  rules  refer,  it  may 
not  have  happened  as  often  to  true  evidence 
to  be  disbelieved,  as  to  false  evidence  to  be 
believed  ? Fortunately  for  mankind,  the  nature 
of  things  does  not  admit  of  any  such  drastic 
remedy  against  the  former  misfortune,  as  the 
quackery  of  lawyers  has  employed  against  the 
latter. 

The  witness  in  question,  supposing  him  to 
have  been  admitted,  would  either  have  been 
disbelieved  or  believed.  In  the  first  case,  the 
rule  is  superfluous  and  useless.  All  the  use  of 
it  consists  in  warding  off  a danger,  which,  the 
event  shews,  would  not  have  been  realized.  , 

Wherever  the  witness,  if  admitted,  would 
have  been  believed,  observe  the  consequence; 
observe  the  ground,  in  point  of  reason,  upon 
^hich  the  law  rests.  The  jury,  who  have 
seen  the  witness — who  would  have  heard 
hia  whole  story — who  would  have  heard  him 


cross-examined,  and  had  the  opportunity  of 
cross-examining  him  themselves — who  would 
have  heard  the  other  witnesses,  if  there  were 
any — who  would  have  seen  who  and  what 
the  defendant  and  the  prosecutor  are— and 
who  would  have  observed  the  whole  com- 
plexion of  the  case, — the  jury,  who  would 
have  had  the  benefit  of  the  observations  of 
the  counsel  and  the  judge,  would  have  be- 
lieved his  relation  to  be  true.  The  law,  which 
has  not  seen  the  witness,  which  knows  no- 
thing of  accused  or  prosecutor,  which  — in  a 
word,  knows  nothing  of  the  case,  pronounces 
him  unfit  to  be  believed;  and  so  unfit,  and 
the  danger  of  hearing  him  so  great,  that, 
rather  than  run  the  risk,  it  chooseS,  as  the 
lesser  evil,  to  license  the  commission  of  all 
sorts  of  offences  in  his  presence.  When  I 
said  the  law,  I might  have  said  the  judge  — 
the  single  judge,  to  whose  partial  and  hasty 
conception,  hurried  away  and  engrossed  by 
some  particular  incident  in  the  particular 
case  before  him,  it  first  occurred  to  lay  down 
such  a rule. 

All  this  while,  the  admission  of  a witness, 
— the  disallowance  of  the  rule  which,  on 
the  ground  of  any  supposed  objection  to  his 
veracity,  forbids  him  to  be  heard,  — would 
not  preclude  the  production  of  the  ground 
of  objection,  whatever  it  may  be ; the  record 
(for  instance,)  or  other  evidence,  proving  his 
having  been  convicted  of  a crime  reputed 
infamous.  Wherever  the  production  of  such 
ground  of  objection  would  have  had  the  ef- 
fect of  preventing  the  jury  from  crediting  his 
evidence,  the  rule  is  superfluous  and  useless. 
-The  only  case  where  it  has  any  effect  is  that 
in  which,  after  hearing  the  objection  against 
him,  they  were  to  be  satisfied  of  its  being  in- 
sufficient and  inconclusive,  and  to  credit  his 
testimony  notwithstanding. 

Against  danger  of  misdecision,  resulting 
from  the  admission  of  a lying  witness,  or 
rather  of  a witness  disposed  to  lie,  there  are 
abundant  remedies.  There  is  the  natural 
sagacity  of  the  jury — there  is  the  cultivated 
sagacity  of  the  judge  — there  is  the  perhaps 
equally  cultivated,  and  still  more  keenly 
sharpened,  sagacity  of  the  counsel  for  the 
defendant — there  is,  in  penal  cases  (especially 
in  cases  of  the  most  highly  penal  nature,)  the 
candour  of  the  counsel  for  the  prosecution. 
For  (though,  in  cases  of  guilt,  the  more  flagrant 
the  guilt,  the  greater  the  glory,  and  thence 
the  greater  the  zeal  of  the  defending  counsel,) 
what  counsel  ever  presses  for  a conviction,  in 
a case  any  way  serious,  of  a defendant  of 
whose  innocence  he  is  himself  assured  ? Be- 
sides all  these  securities,  there  is  in  this  coun- 
try, after  all,  the  mercy  (which  in  this  case 
would  be  but  the  justice)  of  the  crown.* 

• The  case  of  MacDaniel*  and  £gan,  the 
treacherous  thief-takers,  or  blood-conspiratOMt 


Leach,  44 — Ed. 
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Where  is  the  consistency  between  this 
utter  distrust  of  juries,  and  the  implicit  faith 
bestowed,  with  so  much  affectation,  on  the 
decisions  they  are  permitted  to  give  on  such 
evidence  as  they  are  permitted  to  receive? 
When  a parcel  of  people  you  know  nothing 
of,  except  that  they  are  housekeeping  tiades- 
men,  or  something  of  that  sort,  are  got  toge- 
ther by  bap-hazard,  or  by  what  ought  to  be 
hap-hazard,  to  the  number  of  twelve,  and 
shut  up  together  in  a place  from  which  they 
cannot  get  out  till  the  most  obstinate  among 
them  has  subdued  the  rest;  political  ortho- 
doxy commands  them  to  be  looked  upon  as 
infallible.  I have  no  great  opinion  of  human 
infallibility;  and  if  it  were  necessary  to  be- 
lieve in  it,  I would  go  to  work  by  degrees, 
and  begin  with  the  Pope.  All  I contend  for 
(but  this  I do  contend  for)  is,  that  these 
twelve  men,  whoever  they  are,  that  have 
heard  what  the  witness  had  to  say — heard 
him  examined  and  cross-examined,  and  ex- 
amined him  themselves  as  long  as  any  of  them 
thought  proper  — are  more  likely  to  judge 
right  as  to  whether  he  has  spoken  truth  or 
no,  than  a judge,  who  lived  centuries  ago, 
who  never  set  eyes  on  the  man,  nor  ever 
beard  a syllable  from  or  about  him  in  bis  life, 
is  likely  to  judge  right  on  the  question  whe- 
ther the  man  would  say  true  or  no  if  be  were 
to  be  heard.  If  there  be  one  business  that 
belongs  to  a jury  more  particularly  than  an- 
other, it  is,  one  should  think,  the  judging  of 
the  probability  of  evidence  : if  they  are  not 
fit  to  be  trusted  with  this,  not  even  with  the 
benefit  of  the  judge’s  assistance  and  advice, 
what  is  it  they  are  fit  to  be  trusted  with  ? 
Better  trust  them  with  nothing  at  all,  and 
do  without  them  altogether. 

A question  continually  started  to  the  jury 
by  the  judge  is,  — Do  you  believe  this  evi- 
dence?— and  it  happens  but  too  often  that 
the  verdict  declares  the  negative.  Indeed, 
little  less  of  their  attention  is  occupied  in 
determining  with  themselves  who  is  to  be 
believed,  than  in  drawing  inferences  from  the 
evidence  on  which  theix  belief  has  been  be- 
stowed. In  all  these  instances,  false  evidence 
is  poured  in  upon  them,  without  the  smallest 
mark  to  distinguish  it  from  the  true.  In  all 
the  cases  of  exclusion,  the  witness  presents 


will  strikingly  illustrate  the  ditficulty  of  obtain- 
ing credence  in  a court  of  justice  for  a false 
story.  The  blood  of  the  innocent  was,  in  the 
estimation  of  these  monsters  in  iniquity,  a price 
not  too  great  to  be  paid  for  the  illicit  gain.  The 
reward  was  to  be  obtained  at  any  price : but  how 
was  it  to  be  obtained  ? Not  even  here  by  per- 
jury ; but  by  a course  still  more  oblique,  and 
which  recommended  itself  to  those  veteran  prac- 
titioners in  criminal  law  as  more  feasible  and- 
more  safe.  The  crime  was  first  to  be  produced, 
in  order  to  be  related.  An  imaginary  crime 
would  not  have  served  their  purpose.  The  dif- 
ficulty of  framing  a tale  of  this  kind,  which, 
thougo  false,  sbomd  stand  the  action  of  counter- 


himself  with  a mark  upon  his  forehead,  point- 
ing out  the  reason  there  is  for  looking  upon 
his  evidence  as  likely  to  prove  false.  If  he 
did  not,  there  would  be  no  ground  for  shut- 
ting the  door  upon  him.  Hahet  fmnum  m 
cornu.  Are  men  more  in  danger  of  being  de- 
ceived when  they  have  warning  given  them 
than  when  they  have  none? 

But,  when  the  testimony  of  a witness  be- 
ing false,  is  not  believed,  the  very  falsehood 
itself  is  a source  of  instruction,  and  security 
against  misdecision. 

Misdecision,  be  it  never  out  of  mind,  is  the 
only  real  evil ; falsehood,  unless  in  so  far  as 
it  produces  misdecision,  none  at  all.  Yet,  to 
no  Such  object  as  misdecision  is  the  eye  ever 
directed  by  lawyers:  of  no  such  word  is  any 
trace  to  be  found  in  their  books.  Falsehood  is 
the  great  and  only  object  of  all  fears.  What? 
would  you  lend  an  ear  to  falsehood?  Why 
not,  if  from  fal§ehood  you  can  obtain  a clue 
that  guides  to  truth  ? Instruction  ? do  you 
think  to  derive  instruction  from  a liar?  Why 
not,  as  well  as  from  any  other  enemy? 

In  what  other  case  can  you  be  so  sure  of 
hearing  falsehood,  as  when  you  have  to  take 
the  examination  of  a notorious  and  profes- 
sional malefactor,  on  the  occasion  of  some 
offence  of  which  he  stands  accused?  Yet,  the 
surer  you  are  of  hearing  from  him  all  such 
falsehoods  as  promise  to  suit  his  purpose,  the 
more  instructive  and  satisfactory,  if  pertinent, 
are  all  such  truths  as  his  propensity  to  false- 
hood has  not  enabled  him  to  keep  back. 

Be  the  deponent  who  he  may,  the  thread 
of  his  testimony  should  all  along  be  .divided, 
by  the  eye  of  the  judge's  mind  — carefully  se- 
parated and  divided,  into  two  parts: — that 
which  runs  in  the  presumable  direction  of 
his  wishes;  and  that  which  runs  in  a direc- 
tion counter  to  that  of  bis  wishes.  In  the  for- 
mer part,  so  far  as  depends  upon  bias,  upon 
interest,  may  be  seen  a sort  of  evidence  less 
trustworthy  than  if  he  were  indifferent;  in 
the  other,  a sort  of  evidence  more  trustwor- 
thy. 

The  severer  the  impending  evil,  on  the 
score  of  punishment,  or  on  any  other,  the 
stronger,  of  course,  will  be  a man’s  wishes  to 
avoid  saying  anything  that  may  help  to  sub- 
ject him  to  it ; and  the  more  depraved  the 


interrogation  and  the  other  tests,  and  obtain  credit 
as  if  it  were  true,  was  too  formidable  to  en- 
countered. Their  plan  was,  first  to  engage  a man 
really  to  commit  a crime,  of  the  circumstances  of 
which  they  were  apprized ; for  the  convenience 
of  having  memory  to  draw  upon,  and  not  mere 
imagination,  in  the  picture  which  the  prosecu- 
tion of  their  scheme  called  upom  them  to  give 
of  it  at  the  trial,  in  the  character  of  witnawe** 
Those  who  were  not  to  be  witbholden  by  *ny 
other  consideration,  were  thus  wi^oldea  firom 
the  engaging  in  a system  of  peijurious  depr^ 
dation  by  the  thoroughly  understood  and  con- 
tinually contemplated  difBculQr  and  den'ger  of 
the  attempt. 
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disposition  of  the  man,  the  stronger  his  pro- 
pensity, on  every  occasion,  to  pursue,  in  word 
as  weU  as  deed,  the  course  indicated  by  the 
wishes  of  the  moment,  in  spite  of  all  sug- 
gestions of  ultimate  interest  and  moral  obli- 
gation. Both  these  considerations  laid  to- 
gether, hence  it  is,  that  of  one  part  of  every 
malefactor’s,  of  every  liar’s,  evidence  (viz. 
the  part  which  tells  against  himself,)  it  may 
be  said,  ani  with  unquestionable  truth,  the 
more  determined  the  liar,  the  better  the  evi- 
dence. As  to  the  ratio  of  the  trustworthy 
part  to  the  untrustworthy,  it  will  depend  upon 
the  verity-insuring  force  of  the  scrutinizing 
operations  to  which  it  is  subjected. 

Falsehood  a certmn  cause  of  deception  and 
misdecision?  On  the  contrary,  in  how  many 
cases  is  it  a guide  to  truth,  a security  for 
rectitude  of  decision  ? In  the  very  sort  of  case 
in  which  falsehood  is  most  probable,  decep- 
tion, as  a consequence  of  it,  is  least  probable. 

Falsehood,  where  wilful,  forms  a species, 
a most  instructive  and  useful  species,  of  evi- 
dence. It  forms  a particular  modification  of 
circumstantial  evidence.  Falsehood  on  any 
occasion  is  circumstantial  evidence  of  crimi- 
nality, of  delinquency — of  consciousness  of 
misbehaviour,  on  eitherside  of  the  cause,  and 
in  any  shape. 

When  a person  labouring  under  suspicion 
of  a crime  is  in  a course  of  examination,  is 
it  generally  expected  that  all  he  says  will  be 
true  ? On  the  contrary,  — the  severer  the 
punishment,  and  the  stronger  the  persuasion 
of  his  guilt,  the  stronger  is  the  persuasion, 
that,  so  far  as  what  he  has  to  say  to  any  point 
will,  if  true,  tend  to  his  conviction  (appearing 
to  him,  as  it  naturally  will,  to  have  that  ten- 
dency,) whatever  it  may  happen  to  him  to 
Say  as  to  that  part  will  not  be  true. 

Accordingly,  it  is  from  that  sort  of  source 
which,  with  the  fullest  and  most  universal 
assurance,  is  looked  to  as  a source  of  false 
evidence,  that  w'hatever  assertion  operates  in 
favhur  of  one  side  of  the  cause  (viz.  to  the 
prejudice  of  the  interests  and  presumed  wishes 
of  him  whose  evidence  it  is)  is  regarded  as 
ihe  most  satisfactory  of  all  evidence:  regard- 
ed, and  by  everybody : the  very  lawyers  not 
excepted,  who  to  guard  themselves  against 
deception,  are  so  anxious  to  shut  the  door  of 
judicature  against  any  source  of  evidence  to 
which  it  can  by  possibility  happen  to  yield 
false  evidence.  But,  forasmuch  as  the  eyes  of 
all  mankind,  judges  themselves  not  excepted, 
arc  universally  open  to  the  falsity  of  false  tes- 
timony, universally  upon  their  guard  against 
deception  from  the  source  that  wears  any  ap- 
pearance of  yielding  it, — how  can  it  be,  that, 
or  the  part  of  judges,  deception  by  reason  of 
that  same  evidence,  deception  from  whatever 
tilse  evidence  flows  from  that  source,  should 
be  the  certain,  or  so  much  as  the  preponde- 
rantly probable,  consequence? 


Not  that,  even  in  the  cases  where  falsehood 
itself  is  looked  to  as  the  most  instructive 
source  of  information  — not  that,  even  in  the 
case  of  persons  thus  circumstanced,  of  persons 
from  whom  falsehood  is  expected  in  a larger 
proportion  than  from  any  others, — not  that, 
even  from  them,  there  seems  reason  to  expect 
that  falsehood  should  come  in  greater  quan- 
tity than  truth.  Truth,  even  in  these  cases, 
will  be  the  general  rule  — falsehood,  but  an 
exception.  Take  what  false  proposition  you 
w'ill,  there  will  be  three  conditions  incident 
to  the  utterance  of  it:  — 1.  That  it  appear 
necessary  to  the  accomplishment  of  the  de- 
ponent's w'ishes  (viz.  for  acquittal,  if  defen- 
dant, and  so  in  other  cases;)  2.  That  if  it  be 
not  too  palpably  false  to  exclude  a prospect  of 
gaining  credence;  3.  That  it  be  not  of  a sort 
to  expose  him  to  subsequent  punishment  too 
severe  to  be  risked. 

Symptoms  of  terror  and  confusion  exhibited 
in  deportment — non-responsion — indistinct 
and  evasive  responsion, — all  these  indications 
have,  on  the  same  sort  of  occasion,  and  in  the 
same  character  of  circumstantial  evidence, 
their  hse,  their  universally  felt  and  acknow- 
ledged use:  yet  (such  is  the  instruction  de- 
rivable from  falsehood)  responsion,  direct  re- 
sponsion,  is  on  the  same  occasions  still  pressed 
for;  as  being  (though  replete  with  falsehood, 
or  rather  for  that  very  reason)  pregnant  w'ith 
a sort  and  degree  of  instruction  and  satis- 
faction, over  and  above  any  instruction  and 
satisfaction  that  is  to  be  derived  from  those 
other  sources,  any  or  all  of  them  j)ut  together. 
From  manifest  improbability  on  the  face  of 
it,  from  self-contradiction,  from  counter-evi- 
dence— from  any  of  these  sources,  detection 
may  flow:  and  then  it  is  that  (by  operating 
as  evidence  of  character,  evidence  much  more 
conclusive  than  any  extraneous  testimony  on 
that  head,)  the  falsehood,  as  such,  and  recog- 
nised as  such,  affords  its  instruction,  produces 
its  effect  in  the  character  of  circumstantial 
evidence. 

The  case  here  spoken  of,  is  that  of  a person 
labouring  under  the  suspicion  of  criminality, 
and  on  that  score  stationed,  by  an  act  of  the 
judge,  in  the  situation  of  defendant:  the  suit 
having  punishment  for  its  object,  real  or 
professed.  In  this  case,  where  any  objection 
has  been  made  to  the  propriety  of  receiving 
evidence  drawn  from  such  a source,  from  the 
lips  or  pen  of  an  individual  placed  in  that  dis- 
tressing situation,  it  has  been  rested,  not  on 
the  ground  of  danger  of  deception,  but  on  a 
very  different  ground, — certainty  of  vexation 
on  the  part  of  the  defendant,  the  proposed 
witness : of  which  in  its  place. 

True  it  is,  that  it  is  only  when  either  re- 
cognised, or  at  least  suspected,  to  be  what  it 
is,  that  falsehood  becomes  thus  instructive, 
becomes  a fence  against  deception,  instead  of 
a source  and  cause  of  it.  Equally  true  it  is. 
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that  it  is  morally  impossible  that,  in  any  of 
the  cases  in  which  the  door  ever  has  been 
shut  or  been  proposed  to  be  shut  against  evi- 
dence in  consideration  of  the  danger  of  de- 
ception, the  falsity  of  it  (whatsoever  felsity 
it  may  happen  to  it  to  contain)  should  fail  oi 

having  been  suspected. 

Thus  it  is,  that  exclusion  can  in  no  case, 
on  any  assignable  ground,  be  put  upon  evi- 
dence, without  wearing  on  the  face  of  it  a 
proof  of  its  own  injustice  — a proof  of  the 
unsolidity  of  the  ground. 

Will  it  be  said  that,  though  the  ground  of 
the  exclusion  be  just,  it  may  happen  to  the 
judge  not  to  be  apprized  of  the  justice  of 
it?  Admitting  the  case  to  be  realized,  the 
utmost  that  it  would  prove  would  be,  that 
the  appropriate  arrangements  should  in  every 
case  be  taken  for  making  sure  that  the  judge 
shall  be  thus  aware  of  it.  What,  then,  on  the 
principle  of  this  observation,  is  the  proper 
course?  Not  exclusion  to  be  put  upon  the 
evidence,  but  instruction  to  be  given  to  the 
judge.  But  this  is  precisely  the  remedy  which, 
as  a succedaneum  to  be  in  all  cases  substituted 
to  exclusion,  it  is  the  object  of  these  pages 
to  recommend. 

The  judge  who,  so  much  at  his  ease,  pro- 
nounces a fact  not  true,  because,  the  witness 
by  whom  the  existence  of  it  has  been  testi- 
fied may  find  himself  a gainer  in  the  event  of 
its  being  credited,  or  on  this  or  that  particu- 
lar occasion  has  been  known  to  have  swerved 
from  the  path  of  probity — would  this  same 
judge,  with  equal  readiness,  pronounce  the 
same  judgment,  were  a fact  of  the  same  de- 
scription to  call  for  his  decision  for  any  per- 
sonal purpose  of  bis  own?  Not  he,  indeed. 
Because  a servant  of  his  is  believed  by  him 
to  be  addicted  to  lying,  does  he  on  that  ac- 
count lay  down  any  such  rule  to  himself,  as 
never  to  put  a question  to  that  servant  in 
relation  to  his  own  conduct,  or  to  that  of  any 
other  servant?  Not  he,  indeed.  If  it  be  his 
misfortune  to  have  a child  whose  character  is 
tainted  with  that  vice,  does  he  lay  down  any 
such  rule  in  bis  dealings  towards  this  way- 
ward child?  Not  he,  indeed.  The  judge  who, 
on  the  like  hastily  taken  grounds,  determines 
that  the  will  of  this  or  that  testator  shall  be 
void,  and  that  the  augmentation  or  diminu- 
tion intended  to  be  made  by  it  in  regard  to 
the  share  of  this  or  that  one  of  bis  children 
shall  in  consequence  be  without  effect, — 
the  same  judge,  if,  with  a view  of  making 
an  augmentation  or  diminution  to  that  same 
amount  in  regard  to  the  share  of  one  of  his 
own  children,  he  has  to  make  inquiry  into 
facts, — does  he  pay  so  much  as  the  slightest 
regard  to  any  of  these  exclusive  rules?  Not 
he, indeed. 

Why  this  difference  ? Because,  in  regard 
to  the  conclusion  be  forms  in  his  individual 
capacity,  he  is  sincerely  desirous  that  it  be 
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just  and  true:  whereas,  in  regard  to  the  co:^ 
elusion  he  forms  in  his  official  capacity,  he 
cares  not  a straw  whether  it  be  true  or  un- 
true. In  this  case,  all  his  concern  is  that  it 
be  found  j ustifiable ; conformable  to  the  stand- 
ard, whether  in  the  way  of  statute  law  or  juris- 
prudential law,  to  which,  by  bis  superiors  and 
the  public,  his  decisions  are  expected  and 
required  to  be  found  conformable. 

§ 2.  Probable  source  of  this  branch  of  the  ex- 
clusionary system  — its  inconsistencies. 

The  closer  we  look  into  the  origin  of  this 
system  of  exclusion,  the  more  thoroughly  we 
may  be  convinced  of  its  hollowness  and  in- 
justice. 

By  whom  have  the  exclusions  been  put  ? 
By  the  legislator,  in  the  way  of  statute  law  ? 
No;  but  by  the  judge,  in  the  way  of  juris- 
prudential law. 

If  by  the  legislator,  operating  in  the  way 
of  statute  law,  the  ground  for  it,  though 
still  untenable,  would  not  have  been  so  com- 
pletely hollow.  To  the  legislator,  in  his  situ- 
ation, it  might  have  been  competent  to  say, 
— The  judge,  I fear,  will  not  be  sufficiently 
upon  his  guard  against  evidence  thus  circum- 
stanced: the  safe  course  will  be  to  exclude  it; 
and  so,  excluded  it  shall  be  — I will  not  trust 
him  with  it.  Here,  as  already  shown,  there 
would  have  been  shortsightedness,  rashness, 
error:  Inconsistency,  however,  there  would 
have  been  none. 

But  from  the  judge,  nothing  could  have 
been  more  inconsistent,  nothing  (on  any  other 
supposition  than  that  of  improbity)  more 
absurd.  I will  not  trust  myself  with  this 
evidence : it  will  deceive  me  : 1 am  not  upon 
my  guard  against  it.  Is  such  folly  conceiv- 
able ? Had  it  been  prevalent,  the  practice  of 
taking  the  examination  of  the  defendant,  on 
a capital  or  other  criminal  charge,  never  could 
have  taken  place.  Yet,  on  the  continent  of 
Europe,  in  the  seat  of  Rome-bred  law,  from 
which  the  doctrine  of  exclusion  was  probably 
imported  into  England,  such  examination 
was  and  is  not  only  custoniary  but  indispens- 
able. 

.What  then  ? Ought  deafness,  as  well  as 
blindness,  to  be  among  the  attributes  o^  Jus- 
tice ? Is  the  story  of  the  Syrens  not  fable, 
but  history  ? and  is  every  man,  every  ruffian, 
that  comes  before  you,  a Syren?  so  that, 
wherever  there  is  possibility  of  falsehood  in 
evidence,  there  is  no  safety  for  you  but  in 
stopping  up  your  ears?  No,  learned  sir:  no 
more  than  you — you  who,  if  honest,>can  thus 
reason,  are  an  (Edipus  or  an  Ulysses.  Such 
diffidence, — beyond  that  of  the  njost  inexpe- 
rienced virgin, — is  it  credible,  in  the  situation 
of  him  who  never  awakes  in  tie  morning  bu® 
to  see  the  fate  of  men  lying  at  his  feet  ? 

Not  qualified  to  judge  of  the /vci^ty  op 
correctness  of  a man  speaking  ^ hiatter  Of 
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fact?  What  is  it,  then,  that  you  are  qualified 
for  ? 1«  not  this  your  occupation  ? Day  by 
day,  on  one  occasion  or  other,  is  not  this  the 
occupation  of  every  man  that  breathes  ? 

But  no  ; inuprobity,  in  some  shape  or  other, 
presents  to  the  difficulty  a solution  much 
more  natural  than  is  presented  by  the  hy- 
pothesis of  any  such  morbid  diffidence.  The 
origin  of  the  exclusive  system  lies  deep  in  the 
recesses  of  distant  time : it  dates  in  ages  of 
barbarism  — ages,  in  comparison  with  which 
the  present,  whatever  may  be  the  dream  of 
vulgar  prejudice,  is  the  age  of  virtue. 

Corruption  as  likely  a cause  as  any — gross 
and  determined  partiality  : whatsoever  bond 
of  connexion — sympathy,  common  interest, 
or  bribery — may  have  been  the  cause.  In 
judicature,  corruption,  in  the  worst  cases, 
must  have  a pretence ; and  how  many  pre- 
tences have  been  acted  upon,  still  more  shal- 
low and  unplausible  than  this  ? Shallow  as 
this  is,  the  system  of  nullification  stands  not, 
in  any  part  of  it,  upon  any  equally  specious 
grounds. 

Indolence,  a cause  at  all  times  adequate  to 
the  effect — a cause  still  adequate  to  the  pro- 
duction of  it,  even  now  that,  on  these  higher 
seats,  within  the  Englisli  pale  at  least,  cor- 
ruption even  in  its  most  refined  shape  may  be 
pronounced  rare,  confined  to  cases  of  a par- 
ticular sort;  and  in  its  grosser  shapes  pro- 
bably without  example. 

This  man,  were  I to  hear  him,  would  come 
out  with  a parcel  of  lies.  It  would  be  a 
plague  to  hear  him  : I have  heard  enough  al- 
ready : shut  the  door  in  his  face. 

As  sheep  follows  sheep,  judge,  in  the  tech- 
nical system,  follows  judge.  Here,  quoth 
judge  B,  is  a man,  who,  on  such  or  such  a 
score,  lies  under  a temptation  to  speak  false. 
In  this  or  that  shape,  in  the  situation  he  is 
in,  he  has  an  interest  in  the  cause.  Exactly 
in  this  sort  of  situation  was  a man  whom  my 
brother  A (though  it  is  so  long  ago,  I re- 
member it  as  if  it  had  been  but  yesterday) 
would  not  hear.  Exactly  in  the  same  situa- 
tion? In  respect  of  exposure  to  temptation, 
perhaps  yes;  hut  when  brother  A refused 
to  hear  the  man,  perhaps  it  was  that  he  had 
already  heard  witnesses  to  the  same  fact  till 
he  was  tired,  and  on  the  same  side. 

Suppose  a riper  age:  history  of  judicial 
transactions  broughtto  lightin  bits  and  scraps 
at  the  command  of  booksellers  (no  thanks  to 
legislators  or  to  lawyers.)  Of  the  cause  of 
suspicion,  a short  indication  ; but,  as  to  the 
absence  or  presence  of  other  evidence  to  the 
same  or  a different  fact  on  the  same  side,  a 
man  might  be  a much  better  reporter  than 
reporters  commonly  are  (or  at  least  used  to 
be,)  without  thinking  of  it.* 


• It  seems  much  more  probable,  that  the  ex- 
clusion of  evidence  originated  in  the  ignorance 
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The  grounds  of  suspicion  in  evidence  mav 
be  ranked  under  four  causes ; 

1.  The  fact  spoken  to — not  the  fact  itself 
which  is  in  question,  but  a fact  supposed  to 
be  connected  with  it — so  connected  with  it, 
that  the  existence  of  the  evidentiary  fact  af- 
fords a reason  for  inferring  the  existence  of 
the  fact  thus  evidenced  to.  This  is  circum- 
stantial evidence,  considered  as  contradistin- 
guished from  direct. 

2.  The  information  in  question  not  deli- 
vered immediately  from  the  source  of  the 
information  (the  person,  the  thing,  or  the 
script,"  from  which  it  is  derived.)  This  is 
transmitted  evidence,  considered  as  contra- 
distinguished from  immediate  : hearsay  evi- 
dence, transcriptitious  evidence,  in  their  infi- 
nitely diversifiable  degrees  of  remoteness  from 
the  source. 

3.  The  evidence  in  question  not  collected 
or  delivered  in  the  best  mode — not  delivered 
under  the  influence  of  those  securities  for 
trustworthiness,  which  are  commonly,  and 
might  be  generally,  employed  for  securing 
the  correctness  and  completeness  of  the  mas.s 
of  information : sanction  of  an  oath,  exami- 
nation, cross-examination,  fixation  by  writing, 
and  so  forth.  In  this  rank  are,  in  their  own 
nature,  and  without  the  default  of  any  person, 
all  casually-written  documents,  such  as  let- 
ters and  memoiandums  ; and,  by  the  default 
of  the  legislator  or  the  judge,  all  evidence 
collected  in  any  mode  inferior  in  etliciency, 
from  a source  from  which  evidence  might, 
without  preponderant  collateral  inconvenience 
in  the  shape  of  expense,  vexation,  and  delay, 
be  collected  in  the  best  shape.  Examples : — 
affidavit  evidence ; nakedly  assertive  discourse 
(as  in  unsworn  pleadings  ;)  and  evidence  col- 
lected per  judicem  solum,  sine  partihus. 

4.  The  person  who  is  the  source  of  the  in- 
formation, exposed  to  some  assignable  cause 
of  suspicion,  affecting  the  trustworthiness  ot 
his  statements. 

Here,  then,  are  four  causes  of  weakness  in 
the  evidence,  of  which  the  one  here  in  ques- 
tion is  but  one.  In  the  other  three  cases, 
either  no  exclusion  at  all  is  put  upon  the 
evidence  (as  in  the  case  of  circumstantial  evi- 
dence in  general;)  or  an  exclusion  is  put  in 

of  an  uncivilized  age,  than  in  the  sinister  in- 
terest of  the  judge.  In  a rude  state  of  society, 
where  the  art  of  extracting  truth  from  the  lips  of 
a witness  is  not  understood,  and  where  testimo- 
nies are  counted,  not  weighed,  it  seems  to  have 
been  the  universal  practice  to  strike  out  of  the 
account  the  testimony  of  all  witnesses  who  were 
considered  to  be  under  the  influence  of  any  men- 
dacity-promoting cause.  Exclusionary  rules  of 
evidence  have  nowhere  been  carried  so  far  as 
under  the  systems  of  procedure  which  have  been 
the  least  fettered  with  technicalities.  Take,  for 
instance  the  Hindoo  law  of  evidence.  See  MilP s 
History  of  British  India,  book  ii.  chap,  iv — 
Editor. 
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some  instances,  not  put  in  others,  according 
to  a system  of  infinitely  diversitie(i  and  incon- 
sistent rules  (as  in  the  case  of  the  different 
modifications  of  unoriginal  and  casually-writ- 
ten evidence  above  mentioned;)  or  the  weak- 
ness of  the  evidence  in  the  state  in  which  it 
is  delivered,  or  offered  to  be  delivered,  is  the 
act  and  deed  of  the  exclusionist  himself:  he 
himself  bespeaking  it  in  a weak  and  bad 
shape,  refusing  to  receive  it  in  a better  shape, 

even  when,  in  the  best  possible  shape,  it 

would  be  received  with  less  collateral  incon- 
venience, as  above. 

This  same  psychological  epicure,  the  deli- 
cacy of  whose  palate  refuses  all  aliment  that, 
in  its  unconcocted  state,  presents  a suspicion 
of  any  the  slightest  taint,  will  not  suffer  it 
to  be  served  up  to  any  table  of  his  own,  for 
his  own  use,  unless,  by  cooks  from  his  own 
kitchen,  it  has  been  brought,  by  a process  of 
mortification,  into  a sort  of  carrion  state. 

A degree  of  ridicule  attaches  itself  to  the 
labour  of  him  who  perseveres  in  combating 
with  the  arm  of  reason  a practice  in  the  pro- 
duction of  which  improbity  and  imbecility 
took  undistinguishable  parts,  and  in  which, 
as  soon  almost  as  the  idea  is  started,  any  one, 
whose  eyes  are  not  determinedly  closed,  may 
see  that  reason  had  never  any  share. 

Witnesses,  each  of  them  with  a mark  of 
suspicion  stamped  upon  his  forehead,  present 
themselves  to  the  English  exclusionist  for 
admittance.  Blindfolded  by  a bandage  bor- 
rowed certainly  not  from  justice,  but  from 
knavery  or  prejudice,  some  of  them  he  re- 
jects, in  consideration,  as  he  says,  of  the 
mark;  and  in  regard  to  those,  the  objec- 
tion, in  the  jargon  of  English  jurisprudence, 
goes  to  the  competency : others  of  them  he 
admits,  notwithstanding  the  mark ; and  as  to 
these,  the  objection  goes  only  to  the  credit ; 
in  plain  English,  amounts  to  nothing — .pro- 
duces no  effect  at  all. 

The  whole  assemblage  of  suspicious  charac- 
ters being  thus  distinguished  into  ttvo  groups, 
whose  lot  is  so  different,  the  elect  and  the 
reprobate,  — a requisition  that  would  be  to  be 
made  (if  reason  had  any  share  in  the  concern,) 
is,  that  some  sign  should  be  shown,  by  which 
it  might  be  made  to  appear  that,  in  the  least 
I’eprobate  of  the  reprobate,  the  force  of  the 
cause  of  suspicion  is  greater  than  in  any  of 
the  elect:  or,  if  this  be  too  much  to  require, 
that,  at  the  least,  in  an  average  man  of  the 
reprobate,  the  force  of  that  same  cause  w'as 
greater  than  in  an  average  man  of  the  elect. 

Such  criterion,  then,  is  it  anywhere  to  be 
found  ? So  far  from  it,  that,  on  the  contrary, 
instances  will  be  found,  instances  to  an  in- 
definite extent,  in  which,  where  the  force  of 
the  cause  of  suspicion  is  at  its  maximum,  or 
but  a hair’s-breadth  below  it,  the  proposed 
witness  is  admitted  notwithstanding,  — ad- 
mitted into  the  class  of  competent  witnesses: 
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where  that  same  force  is  at  its  minimum,  a 
quantity  purely  ideal,  utterly  incapable  of 
ever  having  any  the  smallest  effect  in  prac- 
tice, the  witness  is  shut  out.* 

The  shape  in  which  it  may  happen  to  tes- 
timony  to  be  collected,  has  just  been  men- 
tioned as  one  among  the  sources  of  the  weak- 
ness to  which  evidence  is  subject.  On  this 
ground  an  argument  may  be  built  by  the  ex- 
clusionists:  let  us  hear  it. 

In  Home-bred  procedure,  the  means  of 
detecting  or  preventing  mendacity  are  so  per- 
fectly insignificant,  that  it  would  be  dangerous 
in  the  highest  degree  to  admit  evidence  from 
any  but  the  purest  and  most  unsuspected 
source.  Parties  not  admitted : no  questions 
asked  but  in  a whispering  room,  as  between 
confessor  and  penitent,  bythejudge:  no  coun- 
ter-interrogation (for  the  cross-examination 
of  Rome-bred  law  is  an  abuse  of  words,  the 
penner  of  the  counter-interrogations  know- 
ing nothing  of  the  answers  to  the. interroga- 
tions:) no  counter-evidence,  for  we  keep  the 
evidence  as  close  as  possible,  lest  there  should 
be  any.  Not  a creature  to  hear  the  evidence,  • 
but  one  who  cares  not  a straw  whether  it  be 
true  or  false.  Thus  circumstanced,  the  evi- 
dence is  true  or  untrue,  pure  or  impure,  accord- 
ing to  the  source  from  which  it  flows.  Under 
such  a system,  ought  anything  under  the  de- 
gree of  angelic  purity  ever  to  be  heard  ? 

Answer : No,  most  certainly.  Accordingly, 
until  the  time  comes  when  angels  can  be  sub- 
poena’d, under  such  a system  there  is  but  one 
proper  course,  which  is,  to  exclude  everybody. 
That  done,  if  you  think  it  better  to  receive, 
evidence  than  to  decide  without  evidence,  you 
will  admit  the  evidence  in  a shape  in  which 
it  is  fit  to  be  received. 

The  argument,  such  as  it  is,  serves,  in  the 
manner  we  have  seen,  to  justify  the  applica- 
tion of  the  exclusionary  system  to  the  cases 
in  which  the  evidence  is  collected  in  the  Ro- 
man mode.  It  will  operate  still  more  strongly 
in  favour  of  the  application  of  it  to  evidence 
received  in  the  English  affidavit  mode. 

Be  this  as  it  may,— certain  it  is,  that,  under 
the  Rome-bred  system  (upon  the  continent, 
understand,)  the  exclusionary  system  has  been 
carried  to  still  greater  lengths  than  under  the  , 
English  ; and  accordingly,  under  the  former, 
compared  with  the  latter,  if  the  mischief  be 
greater,  the  inconsistency  is  less. 

The  rules  of  evidence  are  the  same  in 
equity  as  in  law.  So  it  has  been  said,  and 
always  without  exception,  any  number 
times  over,  by  chancellor  after  chancellor.  It 
is  not  true ; but,  so  far  as  it  is  true,  in  point , 
of  consistency  at  least,  so  much  .the  WMM, 
The  worse  the  mode  -of  collection,  the  tnot© 
select  ought  to  be  the  evidence.  There  ought 
to  be  gradations  upon  gradations — v^vfisbs- 

• See  the  following  Cbajrtwsb.  « • 
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hind  valves.  One' exclusionary  system,  for 
evidence  in  causes  tried  by  or  before  a jury ; 
another,  for  causes  tried  in  equity ; another, 
for  causes  tried  by  learned  common-law 
judges,  upon  affidavit  evidence.  Single-re- 
fined might  do  for  the  jury  box ; none  but 
double- refined  ought  ever  to  be  received  into 
an  examiner’s  office  ; none  but  treble-refined 
ever  banded  up  to  the  bench. 

Thus  stands  it  in  point  of  consistency: 
how  in  point  of  fact  ? In  the  shape  of  affida- 
vit evidence,  everything  is  good,  from  every- 
body: from  plaintiffs,  from  defendants,  from 
felons,  from  perjurers.  Present  your  evidence 
to  a learned  judge,  he  cares  not  where  it 
comes  from,  so  it  come  in  a bad  shape — in 
a shape  in  which  it  is  lilable  and  filed  ; — • 
anglicd,  in  a shape  in  which  fees  are  paid  upon 
it. 

CHAPTER  III. 

IMPROPRIETY  OF  EXCLUSION  ON  THE  GROUND 
OF  INTEREST. 

§;  1.  Interest  in  general,  not  a proper  ground 
of  exclusion. 

Seeing  that  deception  is  so  far  from  being 
a certain,  so  far  from  being  even  a prepon- 
derantly probable,  consequence  of  falsity  in 
evidence,  even  when  the  existence  of  the 
falsity  is  certain, — it  seems  almost  a super- 
fluous task  to  show,  that  to  regard  any  of 
those  circumstances  which  have  been  held  as 
grounds  of  exclusion,  as  being,  in  any  state 
of  things  whatever,  to  a certainty  productive 
of  falsehood  in  the  evidence.,  is  a presumption 
altogether  unwarrantable. 

The  impropriety  of  it  will  appear  in  a 
clearer  and  stronger  light,  when  we  come  to 
view,  one  by  one,  the  several  alleged  causes 
of  exclusion,  for  security  against  deception  ; 
the  several  circumstances,  of  whicb,' falsity 
in  the  evidence  has  been  regarded  as  the 
necessary,  or  at  least  preponderantly  probable, 
result. 

To  begin  with  the  article  of  interest.  I 
say  here,  not  sinister 'interest,  but  interest 
without  addition  : for  such  is  the  expression 
employed  in  the  books  of  English  jurispru- 
dence. 

On  this  occasion,  as  on  every  other,  to 
understand  what  interest  means,  we  must 
look  to  motives:  to  understand  what  motive 
means,  we  must  look  to  pain  and  pleasure, 
to  fear  and  hope;  fear,  the  expectation  of  pain 
or  of  loss  of  pleasure — hope,  the  expectation 
of  pleasure  or  of  exemption  from  pain.  The 
causes  of  physical  motion  and  rest,  are  at- 
traction, impulse,  and  so  forth:  the  causes  of 
psychological  motion  and  rest,  are  motives. 
Action,  or  (in  opposition  to  action)  rest,— 
action,  whether  positive  or  negative, — action 
without  motive,  without  interest,  is  an  effect ' 
without  a cause. 
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It  is  not  out  of  every  sort  of  pleasure,  out 
of  every  sort  of  pain,  that  a motive,  an  in- 
terest,  is  (at  least  in  a sense  applicable  to  the 
present  purpose)  capable  of  arising.  Some  ' 
pleasures,  some  pains,  are  of  too  ethereal  and 
perishable  a nature  to  excite  an  interest,  to 
operate  in  the  character  of  a motive. 

The  pleasures  and  pains  which  present 
themselves  as  capable  of  acting  in  that  cha- 
racter, have,  in  another  work,*  been  reduced 
to  a certain  number  of  heads. 

In  the  estimation  of  vulgar  prejudice,  there 
is  a natural  alliance  between  improbity  and 
intelligence,  between  probity  and  imbecility. 
In  the  estimate  of  discernment,  they  are  dif- 
ferently grouped : improbity  and  hebetude  — 
probity  and, intelligence. 

Ignoramus  has,  for  the  purpose  of  this 
topic,  composed  his  system  of  psychology. 
What  is  it?  A counterpart  to  the  learned 
Plowden’s  system  of  mineralogical  chemis- 
try: equal  as  touching  its  simplicity — equal 
as  touching  its  truth.  Two  parent  metals, 
sulphur  and  mercury:  the  mother,  sulphur; 
the  father,  mercury.  Are  they  in  good  health? 
they  beget  the  noble  metals  : are  they  in  bad 
health?  they  beget  the  base.  Fortes  creantur 
fortibus  et  bonis. 

With  minds  of  every  class  the  mind  of  the 
lawyer  has  to  deal.  Of  the  structure  of  the 
human  mind  what  does  the  lawyer  know? 
Exactly  what  the  grub  knows  of  the  bud  it 
preys  upon.  By  tradition,  by  a blind  and 
rickety  kind  of  experience,  by  something 
resembling  instinct,  he  knows  by  what  so- 
phisms the  minds  of  jurymen  are  poisoned  ; 
by  what  jargon  their  understandings  are  be- 
wildered ; how,  by  a name  of  reproach,  the 
man  who  asks  for  the  execution  of  the  laws, 
and  the  formation  of  good  ones,  is  painted 
as  an  enemy,  — the  judge  who  by  quibbles 
paralyzes  the  laws  which  exist,  and  strains 
every  nerve  to  prevent  their  improvement, 
is  pointed  out  as  an  idol  to  be  stuffed  with 
adoration  and  with  offerings. 

In  the  view  taken  of  the  subject  by  the 
man  of  law,  — to  judge  of  trustworthiness,  or 
at  least,  of  fitness  to  be  heard,  interest  or  no 
interest  is  (flagrant  and  stigmatized  impiobity 
apart)  the  only  question.  Men  at  large  ai  e 
not  under  the  action  of  anything  that  can 
with  propriety  be  expressed  by  the  name  of 
interest;  therefore  they  are  to  be  admitted. 

Is  a man  exposed  to  the  action  of  anything 
that  can  be  designated  by  tliatin  vidious  name  ? 
So  sure  as  he  is,  so  sure  will  his  testimony  be 
false.  Enough : all  scrutiny  is  unnecessary : 
shut  the  door  in  his  face. 

Sinister  interest — the  term  and  the  distinc- 
tion are  alike  unknown  to  them.  Sinister 
interest  ? Everything  that  can  be  called  in- 
terest is  to  their  eyes  sinister. 


• Sprmgs  of  Action  Table.  (Vol.  I.  p.  195.) 
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Sinister  interest,  a term  so  well  known  to 
moralists  and  politicians,  is  altogether  un- 
, known  to  lawyers,  who  have  at  least  equal 
need  of  it. 

What,  then  ? Is  it  that  there  are  certain 
sorts  of  interests  that  are  always  sinister  in- 
terests, while  there  are  other  sorts,  which,  if 
language,  like  heraldry,  were  made  by  analogy 
instead  of  by  accident,  would  be  called  dexter 
interests  ? No,  truly.  No  sort  of  interest  that 
is  capable  of  being  a sinister  interest  — no 
sort  of  interest  that  is  not  capable  of  being 
a dexter  interest.  Acting  in  a direction  to 
draw  a man’s  conduct  aside  from  the  path  of 
probity,  any  sort  of  interest  may  be  a sinister 
interest:  acting  in  a direction  to  confine  a 
man’s  conduct  within  the  path  of  probity, 
every  sort  of  interest  is  a dexter  interest. 
The  modification  of  probity  here  in  question 
is  veracity.  Any  interest  acting  in  a direction 
to  draw  his  conduct  aside  from  the  line  of 
veracity,  is  a sinister  interest,  — say,  in  this 
case,  a mendacity-prompting  or  instigating 
interest ; every  interest  acting  in  a direction 
to  confine  his  discourse,  his  conduct,  his  de- 
portment, within  the  path  of  truth,  of  verity, 
of  veracity,  is  a dexter  interest, — say,  in  this 
case,  a veracity-securing  interest. 

Man  in  general  not  interested,  devoid  of 
interest?  His  testimony  not  exposed  to  the 
action  of  interest?  Say  rather  (for  so  you 
must  say  if  you  would  say  true,)  no  man,  no 
man’s  testimony,  that  is  not  exposed  to  the 
action  of  interest. 

Well : and  that  interest  a sinister  one  ? 
Not  it,  indeed.  So  far  from  it,  there  is  no 
man  whose  testimony  is  not  exposed  to  the 
action  of,  is  not  acted  upon  by,  at  least  three 
regular  and  standing,  commonly  four,  forces 
of  this  kind  — .all  tending  to  confine  his  con- 
duct within  the  path  of  probity,  his  discourse 
and  deportment  within  the  path  of  veracity 
and  truth. 

1.  Motive  belonging  to  the  physical  sanc- 
tion : — Aversion  to  labour;  love  of  ease: 
trouble  of  inventing  and  uttering  a false  state- 
ment, which,  to  answer  its  purpose,  must  be 
so  elaborated  and  dished  up  as  to  pass  for 
true. 

2.  Motive  belonging  to  the  political  sanc- 
tion : — Fear  of  legal  punishment ; viz.  if  it  be 
a case  in  which  (as  in  general)  punishment 
stands  annexed  by  the  legislator  or  the  judge 
to  false  and  mendacious  testimony. 

3.  Motive  belonging  to  the  moral,  or  say 
popular,  sanction : — Fear  of  shame,  in  case  of 
detection  or  unremoved  suspicion. 

4.  Motive  belonging  to  the  religious  sanc- 
tion : — Fear  of  supernatural  punishment,  in 
this  world  or  in  the  world  to  come. 

Of  these  four  motives,  the  three  first  have 
more  or  less  influence  on  every  human  mind  ; 
the  last,  probably,  on  most  minds. 

On  most  minds,  did  I say  ? On  all  with- 
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out  exception,  if  the  English  lawyer  ia  to  be 
believed : for,  by  a contrivance  of  his  own, 
he  has  shut  the  door  against  all  witnesses  on 
whose  hearts  motives  of  this  class  fail  of  ex- 
erting their  due  influence.* 

In  the  above  list  we  may  see  the  regular 
forces  which  are  upon  duty  on  all  occasions 
to  guard  the  heart  and  the  tongue  against  the 
seductions  to  mendacity.  But,  in  addition  to 
these,  there  may  be,  by  accident,  any  ijumber 
of  others,  acting  as  auxiliaries  in  their  support. 
No  sort  of  motive  (even  these  tutelary  ones 
not  excepted)  to  which  it  may  not  happen  to' 
act  in  the  direction  of  a seductive  one  — no 
motive,  over  and  above  these  tutelary  ones, 
to  which  it  may  not  happen  to  act  also  in  the 
direction  of  a tutelary  one.  For  what  motive 
is  there  to  which  it  has  not  happened,  does 
not  continually  happen,  to  be  employed  in 
stimulating  men  to  actions  of  all  sorts,  good 
and  bad,  in  the  way  of  reward?  in  restraining 
them  from  actions  of  all  sorts,  in  the  way  of 
punishment  ? f 

Between  two  opposite  propositions,  both 
of  them  absurd  in  theory,  because  both  (Jf 
them  notoriously  false  in  fact,  the  choice  is 
not  an  easy  one.  But  if  a choice  were  un- 
avoidable, the  absurdity  would  be  less  gross 
to  say.  No  man  who  is  exposed  to  the  action 
of  interest  will  speak  false, — than  to  say.  No 
man  who  is  exposed  to  the  action  of  interest 
will  speak  true.  Of  a man’s,  of  every  man’s, 
being  subjected  to  the  action  of  divers  men- 
dacity-restraining motives,  you  may  be  always 
sure  : of  his  being  subjected  to  the  action  of 
any  mendacity-promoting  motives,  you  cannot 
be  always  sure. 

But  suppose  you  were  sure.  Does  it  lol- 
low,  because  there  is  a motive  of  some  sort 
prompting  a man  to  lie,  that  for  that  reason 
he  will  lie  ? That  there  is  danger  in  such  a 
case,  is  not  to  be  disputed : but  does  the  dan- 
ger approach  to  certainty  ? This  will  not  be 
contended.  If  it  did,  instead  of  shutting  the 
door  against  some  witnesses,  you  ought  not 
to  open  it  to  any.  An  interest  of  a certain 
kind  acts  upon  a man  in  a direction  opposite 
to  the  path  of  duty : but  will  he  obey  the 
impulse  ? That  will  depend  upon  the  forces 
tending  to  confine  him  to  that  path — upon 
the  prevalence  of  the  one  set  of  opposite  forces 
or  the  other.  All  bodies  on  or  about  the 
earth  tend  to  the  centre  of  the  earth  ; yet  all 
bodies  are  not  there.  All  mountains  have  a 
tendency  to  fall  into  a level  with  the  plains ; 
yet,  notwithstanding,  there  are  mountains. 
All  waters  seek  a level ; yet,  notwithstandingr 
there  are  waves. 

In  a machine,  motion  or  rest  will  depend 
upon  the  proportion  between  the  sum  of  ..the 

• Fide  in/rd,  Vha.p,V. 

•b  See  Book  I.  Theoretic  Grounds ; Chap.  XI. 
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impelling  and  the  ewn  of  the  restraining  forces ; 
in  the  human  mind  the  result  will  be  the  same. 
Everything  depends  upon  proportions;  and 
6f  any  proportions  in  the  case,  the  man  of 
law  takes  no  more  thought  than  the  machine 
does. 

Upon  the  proportion  between  the  impell- 
ing and  the  restraining  forces  it  depends,  whe- 
ther the  waggon  moves  or  no,  and  at  tVhat 
rate  it  moves : upon  the  proportion  between 
the  mendapity- promoting  and  the  mendacity- 
restraining forces  it  depends,  whether  any 
mendacity  be  produced  or  no,  and  in  what  de- 
gree and  quantity.  Any  interest,  interest  of 
any  sort  and  quantity,  sufficient  to  produce 
mendacity  ? As  rational  would  it  be  to  say, 
any  horse  or  dog,  or  flea,  put  to  a waggon, 
is  sufficient  to  move  it : to  move  it,  and  set 
it  a-Eunning  at  the  pace  of  a mail-coach. 

In  the  human  mind  there  is  a force  to  which 
there  is  nothing  exactly  correspondent  in  the 
machine — the  force  of  sensibility : of  sensi- 
bility with  reference  to  the  action  of  the 
various  sorts  of  pains  and  pleasures,  and  their 
respective  sources,  in  the  character  of  mo- 
tives. 

Take  what  everybody  understands,  money : 
for  precision’s  sake,  take  at  once  £10;  the 
£10  of  the  day,  whatever  be  the  ratio  of  it  to 
the  £10  of  yesterday:  to  the  present  purpose, 
depreciation  will  not  affect  it.  This  £10, 
will  its  action  be  the  same  in  the  bosom  of 
Croesus  as  of  Irus?  in  the  bosom  of  Diogenes, 
as  in  that  of  Catiline?  No  man  will  fancy  any 
such  thing  for  a moment:  no  man,  uidess, 
peradventure,  it  have  happened  to  him  to 
have  been  stultified  by  legal  scietice. 

In  each  individual  instance,  whether  men- 
dacity (temptation  presenting  itself)  shall  be 
produced  or  no,  will  depend  upon  four  dis- 
tinguishable quantities:  quantities  above  in- 
dicated. On  the  one  side  — 1.  Sum  of  the 
mendacity -promoting  motives;  2.  The  pa- 
tient’s sensibility  to  ditto.  On  the  other  side, 
3.  Sum  of  the  mendacity-restraining  motives, 
regularly  acting  and  occasional ; 4.  Patient’s 
sensibility  to  ditto.  Upon  these  several  quan- 
tities: consequently  upon  the  ratio  or  pro- 
portion of  the  sum  of  the  quantities  on  the 
one  side  to  that  of  the  quantities  on  the  other. 
Of  the  proportion,  the  exclusionist  knows 
not  anything : he  knows  not  any  of  the  quan- 
tities; he  will  not  suffer  himself  to  know  any- 
thing: he  regards  mendacity  as  certain;  he 
excludes  the  evidence. 

Of  none  of  these  several  quantities  can 
anything  be  known  or  conjectured,  without 
examination  and  sifting  of  the  evidence.  No- 
thing can  be  known  without  experiment:  and 
he  will  not  suffer  experiment  to  be  made. 

It  is  in  psychology  as  in  ship-building  and- 
navigation.  Suppose  the  ship’s  w’ay  to  depend 
upon  the  joint  action  of  six  influencing  cir- 
cumstances— six  jointly  acting,  but  mutually 


conflicting,  causes:  and  these,  each  of  them, 
say  (for  supposition’s  sake)  of  equal  force.  If, 
in  the  investigations  and  reasonings  on  this 
subject,  so  much  as  one  of  the  six  be  omitted, 
error  is  the  inevitable  consequence : the  forms 
of  mathematical  language,  instead  of  a check 
to  the  error,  will  operate  but  as  a cloak  to 
it.  The  vessel  will  be  in  one  part  of  the 
world,  while  the  Lagranges  and  the  Eulers 
are  proving  it  to  be  in  another. 

In  this  respect,  what  course  of  ratiocination 
has  been  pursued  by  lawyers,  debating  on  the 
ground  of  established  systems?  Of  the  whole 
catalogue  of  motives,  each  capable  of  acting 
upon  the  w'ill  with  the  most  efficient — ali 
consequently  with  a practically  equal,  force, 
they  have  taken  observation  of  perhaps  one, 
perhaps  two ; while  on  each  side,  or  (what  is 
worse)  on  one  side  only,  the  will  of  the  pa- 
tient has  been  acted  upon  by  perhaps  twice  or 
thr'ce  the  number.  What,  in  consequence, 
has  been  the  justness  of  the  conclusion?  Much 
about  what  it  would  be  in  navigation,  if  cal- 
culations made  for  a submarine  vessel,  or  an 
air-balloon,  were  to  be  applied  to  a ship  of 
ordinary  make  and  size  : or  as  if,  in  calcula- 
ting the  course  of  an  ordinary  vessel,  no  ac- 
count were  taken  of  the  depth  of  water  drawn 
by  her,  or  of  the  position  of  her  sails. 

In  this  state  of  the  progress  made  by  law'- 
yers  in  the  theory  of  psychology,  no  w'onder 
if  we  should  find  the  theory  and  practice  on 
the  subject  of  evidence  in  no  better  plight 
than  navigation  was  among  the  most  polished 
nations  of  Europe,  when  the  scene  of  it  was 
confined  to  the  Mediterranean,  and  when, 
dreading  to  lose  sight  of  land,  the  navigator 
crept  along  the  shore. 

Between  these  two  otherwise  resembling 
cases,  there  is,  however,  one  veiy  material 
and  lamentable  difference.  In  navigation, 
ignorance,  deficient  in  adequate  power,  erred 
by  over-caution  and  timidity : in  jurispru- 
dence, ignorance,  supersaturated  with  power, 
is  driven  aground  continually  by  hastiness  and 
rashness. 

It  would  be  tedious,  and  surely  by  this  time 
superfluous,  to  pursue  absurdity  on  thisground 
through  all  its  mazes. 

No  presumption  so  slender,  which  is  not, 
under  some  established  system,  taken  for  con- 
clusive: if  fact,  notorious  or  proveable  fact, 
run  counter,  it  makes  no  difference.  Men- 
dacity is  presumed  from  affection  — from  bare 
wishes:  wishesthemselvesare  presumed  from 
situations,  from  relations.  Brother  will  be 
for  brother,  master  for  servant,  servant  for 
master,  and  so  on.  What?  when  you  see  them 
fighting  with  one  another  every  day?  Is  it 
for  his  excessive  fondness  for  Abel,  that  Cain 
would  have  been  excluded  by  you?  No  mat- 
ter: it  makes  no  difference. 

Among  the  causes  of  exclusion  in  Scotch 
jurisprudence,  imported  or  not  from  the  con- 
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tinent,  is  this : if  a man  applies  to  either  party, 
tendering  his  testimony.* 

Observe,  first  the  absurdity  of  this  exclu- 
sion, and  then  the  mischievousness  of  it. 

Absurdity.  What?  On  the  north  side  of 
the  Tweed,  does  no  such  affection  exist  in 
any  human  bosom  as  the  love  of  justice?  In 
a legal  bosom,  it  seems,  no;  any  more  than 
on  the  south  side.  To  the  man  born  blind, 
all  colours  are  alike  unknown : but  M'as  ever 
blind  man  found  absurd  enough  to  deny,  or 
thoughtless  enough  to  forget,  the  existence 
of  colours? 

Mischievousness.  Mischief  the  first : A man 
saw  you  robbed,  beaten,  left  for  dead:  him, 
you,  for  your  part,  did  not  see ; you  were  too 
much  engaged.  To  him,  you,  on  your  part, 
cannot  apply  to  testify  what  he  saw;  for  you 
know  not  that  he  saw  anything:  to  yourself, 
be,  on  his  part,  must  not.  Did  you  proffer 
that  testimony  of  yours  to  the  plaintiff?  asks 
the  advocate  on  the  other  side.  Yes,  I did. 
Oh!  then,  away  with  you;  tell  it  anywhere 
else  you  will,  you  must  not  tell  it  here:  so 
sure  as  you  opened  your  mouth,  so  sure  you 
would  be  perjured. 

Mischief  the  second : Directions  to  worth- 
less witnesses : to  all  who,  in  the  school  of 
technical  jurisprudence,  have  learnt  to  hate 
justice:  to  all  who  are  in  fact  (if  any  such 
there  be)  as  worthless  as  the  man  of  law  sup- 
poses every  man  to  be.  If  you  see  any  man 
barbarously  injured,  and,  to  earn  a bribe,  or 
save  the  trouble  of  testifying,  you  desire  he 
should  be  without  remedy,  go  and  offer  him 
your  service.  If  you  see  a man  purloining 
public  money,  making  laws  for  honour,  break- 
ing them  for  profit,  don’t  stand  upon  rules  of 
evidence  established  for  the  plain  purpose  of 
giving  impunity  to  malefactors;  don’t  slink 
under  a plea  that  will  ruin  you  with  every 
man  who  has  any  regard  for  justice;  go  to 
the  prosecutor  at  once,  and  force  upon  him 
your  evidence : the  more  obtrusive  your  ad- 
dress, the  surer  you  may  make  yourself  of 
destroying  the  competency,  and,  if  that  won’t 
do,  the  credibility,  of  your  evidence. 

To  this  rule,  such  is  its  absurdity,  it  can 
hardly  have  happened  to  be  frecjuently  acted 
upon:  but,  like  every  other  absurd  and  mis- 
chievous rule  of  which  the  system  is  com- 
posed, it  lies  in  readiness,  well  adapted  to 
serve  a cause  too  desperate  to  be  served  by 
less  vile  means  — perfectly  adapted  to  afford 
to  long- robed  iniquity  the  necessary  pre- 
tence. 

In  this  example,  we  may  see  a specimen  of 
the  sort  of  evidence  on  the  ground  of  which 
the  technical  lawyer  builds  a pretence  for  the 

• Erskine.  Macdowal,  vol.  ii.  — [Two  insti- 
tutional writers  of  the  middle  of  the  eighteenth 
century.  If  the  doctrine  was  ever  fully  admit- 
ted, it  has  for  sometime  past  been  in  desuetude. 
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exclusion  of  other  evidence.  In  partial  afFho. 
tion,  say  rather  in  preferable  regard,  he  sees 
evidence,  and  that  conclusive  evidence,  of 
perjury;  as  if  to  wish  well  to  your  friend, 
and  to  perjure  yourself  for  him,  were  inse- 
parable. In  the  mere  act  of  saying,  I saw 
so  and  so,  and  am  ready  to  testify  what  I 
saw,  they  see  evidence  of  partial  affection  — 
ScoHco-jaryonici,  partial  counsel : as  if  it 
were  impossible  without  injustice  to  wish  to 
declare  to  justice  what  he  saw. 

Compare  Scotch  and  English  judicial  sci- 
ence. In  Scotland,  for  informing  the  con- 
science of  learned  judges,  no  spontaneous 
witnesses  receivable.  In  England,  for  in- 
forming consciences  of  the  same  learned  tex- 
ture, no  witnesses  receivable  but  willing 
ones.f  Such  is  the  metamorphosis  undergone 
by  learned  Justice  in  her  passage  from  one 
side  to  the  other  of  the  Tweed.  Between 
willing  and  spontaneous  there  is  certainly  some 
difference : the  expression  has  carefully  pre- 
served it.  Let  jurisprudence  make  the  most 
of  it : there  is  not  an  atom  to  be  lost. 

Observe,  on  this  ground  as  on  so  many 
others,  the  consistency  of  the  men  of  law. 
and  especially  English  law.  Delinquency,  ac- 
cording to  them,  is  not  ever  to  be  presumed. 
Yet,  as  often  as,  on  the  ground  of  danger  of 
deception  through  falsehood,  they  exclude 
evidence,  what  is  it  they  do  but  presume  de- 
linquency ? What  is  it,  as  often  as  on  this 
ground  they  exclude  testimony  that  would 
otherwise  be  received  by  them  in  the  cha- 
racter of  evidence,  — what  is  it  they  do  but 
presume  perjury?  Actual  perjury,  no;  be- 
cause their  providence  has  prevented  it:  ac- 
tual perjury,  no  more  than  actual  murder, 
when,  the  pistol  or  gun  having  been  fired, 
a tutelary  hand  has  just  had  time  to  beat 
down  the  guilty  hand  in  the  act  of  pulling 
the  trigger:  actual  perjury  not  committed, 
but  the  state  of  the  mind  exactly  as  if  it 
had. 

Perjury  presumed,  not  indeed  for  the  pu- 
nishing of  the  presumed  perjurer,  but  for  the 
inflicting  punishment,  or  (if  that  be  not  tbe 
word)  vexation,  on  an  innocent  and  injured 
man : vexation  to  an  unlimited  extent. 

Suppose  the  excluded  testimony  necessary 
to  save  the  life  of  a man  capitally  prosecuted, 
as  for  murder : here,  one  man  being  pre- 
sumed an  intended  perjurer,  another  man 
suffers  death.J 


+ For  their  own  use,  English  judges,  learned, 
ones  at  least  (as  has  been  so  often  mention^,) 
receive  no  testimony  but  in  the  affidavit 
But  no  man  can  be  compelled  to  give 
mony  in  this  shape.  The  appropriate  sun^e^ 
the  subpoena  ad  testificandum^  tq>plies  liot'to 
this  shape.  , - . 

:{:  A man  who  had  an  estate  /wt" 
the  auter  vie  being  the  life  of 
capital  crime, — would  histeStiratwyt  ™ JStigntn 
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§ 2.  Peculiar  impropriety  of  exclusion  on  the 
ground  of  pecuniary  interest ; and  absurdi- 
ties of  English  law  under  this  head. 

' ' If,  on  the  ground  of  interest  generally  consi~ 
■dered — if,  on  the  ground  of  any  other  species 
of  interest  in  particular — the  unreasonable- 
ness of  exclusion  is  demonstrable, — it  is  in  the 
instance  of  pecuniary  interest  that  it  is  most 
palpable.  In  the  case  of  any  other  species  of 
interest — the  interest  not  having  any  palpable 
physical  cause,  the  quantity  of  which  might 
serve  as  an  index  and  measure  of  its  force, 
— the  strength  of  it  where  it  is  strong,  the 
weakness  of  it  where  it  is  weak,  is  not  so 
universally  manifest  and  incontestable.  Sup- 
pose, for  example,  it  be  contended  that  en- 
mity, known  enmity,  is  a reasonable  ground 
of  exclusion.  Enmity,  like  any  other  passion, 
is  variable  ad  infinitum  in  degree  ; capable  of 
-existing  ip  any  the  lowest  degree,  as  well  as 
in  the  highest.  But  the  force  of  enmity, 
as  of  almost  every  other  passion  except  the 
love  of  money,  can  no  otherwise  be  measured 
than  by  its  effects;  so  that  if  in  this  or  that 
instance  no  visible  effects  have  followed  from 
it,  the  only  proof  of  which  the  existence  and 
action  of  it  is  susceptible  is  wanting  to  the 
case.  In  the  instance  of  pecuniary  interest,  the 
argument  stands  upon  a very  different  footing. 
Without  reckoning  the  variations  in  degree, 
resulting  from  the  variations  in  the  degree  of 
opulence  of  which  the  pecuniary  circumstances 
of  the  party  are  susceptible, — the  degrees  of 
which  the  force  of  pecuniary  interest  is  sus- 
ceptible are  not  only  prodigiously  numerous, 
but  also,  in  the  lowest  degrees,  susceptible 
of  an  existence  as  palpable  and  ponderable  as 
in  the  highest.  As  a thousand  pounds,  ap- 
plied in  the  shape  of  reward,  will  be  recog- 
nised as  acting  on  the  mind  in  the  character 
of  a lot  of  pecuniary  interest,  with  a force 
proportioneff  to  its  amount,  — so  in  like  man- 
ner will  a shilling,  a penny,  or  a farthing. 
The  legislator,  and  the  administrator,  the 
great  dealers  in  this  species  of  ware,  can  as 


law,  be  admitted  at  the.instance  of  the  prisoner  ?» 
I leave  the  question,  a maiden  one,  for  the  solace 
of  future  contingent  quibblers.  But  this  I know, 
that  if  I were  a judge,  and  it  were  a way  with 
me  unon  the  bench  to  do  a kindness  to  a friend’s 
friend,  the  man  should  be  hanged  or  not,  as  I 
pleased.  Hang  or  not  hang,  I should  be  sure, 
not  only  of  my  job,  but  of  my  praise.  Loading 
the  gallows,  I should  have  praise  for  my  justice ; 
exonerating  it,  for  my  humanity : the  job  should 
determine  which. 

But  be  this  as  it  may,  in  the  case  of  interest, 
pecuniary  interest  ^ in  the  case  of  improbity, 
as  evidenced  by  felony  and  conviction  thereof, 
there  could  be  no  doubt 


In  criminal  cases,  any  person’s  testimony  is 
admitted  on  behalf  of  a prisoner,  excepting  the 
Vtfe-or  husband,  as  the  case  may  be. — Ed. 
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well  cut  out  in  pennyworths’  and  farthings* 
worths  the  portion  of  pecuniary  interest  which 
they  may  be  minded  to  create,  as  in  hundred 
pounds’  worths  and  thousand  pounds’  worths ; 
and  how  questionable  soever,  or  even  hope- 
less, the  influence  of  this'species  of  interest 
may  be,  when  broken  down  into  these  minute 
and  almost  impalpable  lots,  yet  the  existence 
of  it  in  this  case  is  not  less  manifest  and  in- 
disputable than  in  the  other. 

Thus  it  is  that,  in  the  instance  of  pecu- 
niary interest,  the  impropriety  of  the  exclu- 
sion is  exposed  to  view  by  a circumstance 
which  has  no  place  in  any  other.  Generally 
speaking,  no  other  species  of  interest  appears 
so  much  as  to  exist,  but  in  cases  in  which  it 
acts,  not  with  considerable  force  only,  but 
with  effect.  It  is  not  seen  to  exist,  but  where 
it  is  seen  to  act ; nor  is  seen  to  act,  but  where 
it  is  seen  to  triumph.  Far  otherwise  is  it 
with  pecuniary  interest.  The  portions  in 
which  it  is  seen  to  exist  are  in  many  instances 
so  minute,  that  in  those  instances  the  notion 
of  its  prevalence  is  too  palpably  absurd  to 
be  embraced,  or  so  much  as  pretended  to  be 
embraced,  by  anybody.  Who,  for  instance, 
speaking  of  the  people  of  England,  would 
take  upon  himself  to  maintain,  with  a grave 
face,  that  the  majority  of  them  would  be 
ready,  upon  all  occasions,  each  of  them  to 
perjure  himself  for  the  value  of  a farthing? 
Propositions,  however,  far  beyond  this  in 
extravagance,  have  been  implicity  assumed 
by  many  a decision  that,  on  this  ground,  has 
issued  from  English  benches.  An  interest, 
corresponding  to  some  minute  fraction  of  a 
farthing,  has  in  many  instances  been  assumed 
as  a legitimate  cause  for  the  exclusion  of  a 
witness,  on  the  sole  ground  of  the  pecuniary 
interest  generated  by  that  cause. 

In  vain  would  it  be  to  say,  that  this  is 
among  the  cases  in  which  we  cannot  draw 
the  line ; and  that,  therefore,  in  order  to  shut 
out  the  evidence  in  the  cases  in  which  the 
sinister  influence  exerted  on  it  by  this  species 
of  interest  would  be  operative,  and  produc- 
tive of  the  apprehended  ill  effect,  we  must  be 
content  to  shut  it  out  in  many  instances  in 
which,  manifestly  enough,  it  cannot  be  ope- 
rative. The  very  impossibility  of  drawing  a 
line,  a proper  line,  anywhere,  is  an  argument, 
and  that  of  itself  a conclusive  one,  against 
the  exclusionary  principle.  A line  of  this  sort 
(it  must  be  confessed)  would,  in  whatsoever 
place  drawn,  be  an  improper  one.  But,  by 
the  principle  of  exclusion,  a line  of  this  sort 
is  not  only  drawn,  but  drawn  at  the  very 
worst  place  possible.  There  is  an  impropriety 
in  drawing  the  line,  for  example,  at  the  sum 
of  forty  shillings ; and  in  laying  down  any 
such  proposition  as  that  which  is  implicitly 
contained  in  the  Court  of  Conscience  Acts, 
that  a man  is  not  to  be  trusted  to  give  his 
evidence  in  a case  where  he  has  a sum  of 
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money  to  that  amount  at  stake  upon  the  re- 
sult of  it.*  There  is  an  impropriety.  Why  ? 
In  the  first  place,  because  (setting  aside  all 
such  inscrutable  circumstances  as  those  which 
consist  of  psychological  idiosyncrasies,  affect- 
ing the  sensibility  of  theindividual  in  question 
to  the  respective  action  of  the  improbity- 
and- mendacity-restraining  motives,)  there  are 
some  incomes  to  which  four  hundred  pounds 
are  not  more  than  forty  shillings  to  others. 
In  the  next  place,  because,  even  supposing  it 
clear,  in  the  instance  of  any  particular  indi- 
vidual, antecedently  to  experience,  that  forty 
shillings  would  constitute  a temptation  suffi- 
ciently strong  to  engage  him  in  the  path  of 
perjury,  — supposing  it  possible,  I say,  to  find 
sufficient  reason  for  predicating  this  of  a sum 
of  forty  shillings, — it  would  not  be  possible 
to  find  sufficient  reason  for  refusing  to  pre- 
dicate it  of  a sum  of  thirty-nine  shillings. 
But,  by  the  line  of  exclusion  drawn  where  it 
is  drawn,  this  effect  is  predicated,  not  only  of 
a sum  of  forty  shillings  or  of  a sum  of  thirty- 
nine  shillings,  but  of  a sum  less,  and  much  less, 
than  the  thirty-ninth  or  fortieth  part  of  the 
smallest  piece  of  base  metal  that  ever  came 
out  of  a mint : and  this  by  a sweeping  and  un- 
bending rule,  by  which  people  of  all  degrees 
of  opulence  as  well  as  indigence,  the  Croesuses 
as  well  as  the  Iruses,  the  Diveses  as  well  as 
the  Lazaruses,  are  excluded  in  the  lump. 

The  force  with  which  a motive  of  a pecu- 
niary kind  acts  upon  the  mind  of  a given 
individual,  will  be  in  the  ratio  of  the  sum  in 
question  to  his  pecuniary  circumstances.  In 
England,  two  individuals  may  be  found,  one 
of  them  belonging  to  the  most  numerous  class, 
the  income  of  one  of  whom  is  to  that  of  the 
other  as  500  to  1.  All  other  circumstances 
set  aside,  the  force  with  which  a given  sum 
acts  upon  the  mind  of  one  of  these  individuals, 
will  be  but  one  five  hundredth  part  of  the 
force  with  which  it  acts  upon  the  mind  of 
the  other.  Yet  (supposing  this  rule  to  be  ob- 
served) if,  on  account  of  his  being  acted  upon 
by  the  prospect  of  gaining  in  this  way  a given 
sum,  the  testimony  of  the  poorer  of  the  two 
individuals  in  question  is  to  be  rejected,  so 
must  that  of  the  richer.  The  same  effect,  and 
that  a certain  one,  is  to  be  ascribed  for  this 
purpose  to  two  forces,  of  which  the  one  is  in 
truth  but  the  five  hundredth  part  of  the  other. 

In  Great  Britain,  an  estate  of  the  value  of 
20,000  guineas  a-year,  or  thereabouts,  has 
been  known  to  be  at  stake  upon  the  event 
of  a single  cause  : value,  at  thirty  years’  pur- 
<Aa.se,  600,000  guineas.  A guinea  contains  a 
little  more  than  1000  farthings : this  same 
sum,  then,  applied  to  persons  whose  incomes 
stand  'at  different  points  in  the  scale,  from 
the  highest  to  the  lowest,  is  capable  of  acting 


• Many  of  these  local  acts  now  give  jurisdic- 
tion to  the  extent  of  £5, — Ed. 
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on  them  respectively  with  1000  different  de- 
grees of  force:  600,000  being  the  number  of 
guineas,  multiplying  the  600,000  by  the  1000, 
here  then  are  600,000,000  different  degrees 
of  force  with  which  the  mind  of  man  is  ca- 
pable of  being  acted  upon  by  this  one  motive 
called  pecuniary  interest,  to  which  by  this 
rule  one  and  the  same  degree  of  force  (and 
that  in  every  case  an  irresistible  one)  is  as- 
cribed. 

Thus  different  are  the  degrees  of  force 
with  which  this  one,  among  so  many  causes  of 
J falsehood  (checked  by  the  action  of  so  many 
counter  causes — of  so  many  causes  of  truth,) 

I tends  to  the  production  of  its  effect : degrees, 
which,  by  the  identity  of  the  denomination 
given  to  them,  viz.  pecuniary  interest,  are  re- 
presented as  being  the  same.  From  the  mere 
consideration  of  this  diversity,  it  must  be 
sufficiently  evident,  that,  in  a vast  number 
of  the  instances  in  which  this  cause  of  false.- 
hood  has  place,  its  influence  must,  practically 
speaking,  be  equal  to  0 — not  capable  of  sur- 
mounting the  mere  vis  inertia:  of  the  human 
mind,  supposing  this  cause  of  action  to  stand 
alone,  unopposed  by  any  other  : whereas  the 
whole  force  of  the  standing  causes  of  truth  is 
what  it  has  to  encounter  in  every  instance, 
without  reckoning  the  force  of  such  of  the 
causes  of  truth,  the  action  of  which  is  but 
occasional.  Yet  this  is  the  cause,  and  indeed  - 
stands  at  the  head  of  the  list  of  the  causes, 
the  force  of  which  is,  by  the  rule  which  as- 
sumes it  foreground  of  peremptory  exclusion, 
regarded  as  being  in  every  instance  infinite 
and  irresistible : certain,  at  least,  of  prepon- 
derating over  the  sum  of  all  other  forces  — of 
all  causes  of  truth  — to  which  it  can  happen 
to  stand  opposed  to  it. 

If  there  were  any  sort  of  witnesses  ima- 
ginable, against  whom  it  were  prudence  to 
shut  the  door,  the  sort  of  witnesses  against 
which  the  law  is  so  decided  to  shut  the  door, 
are  precisely  those  to  whom  it  may  be  thrown 
open  with  least  danger.  All  witnesses  being 
exposed  to  seductive  influence,  all  witnesses 
being  dangerous,  those  will  be  least  danger- 
ous against  whom  men  are  most  upon  their 
guard:  such  are  those,  on  whose  foreheads 
the  force  of  the  seduction  is  written  down  in 
figures.  A cloud  involves  the  workings  of 
friendship,  a cloud  involves  the  workings  of 
enmity,  a cloud  involves  the  workings  of 
love : the  existence  of  the  passion,  the  force 
of  its  action,  everything  is  involved  in  dark- 
ness. No  juryman,  no  stranger,  scarcely  even 
the  closest  intimate,  can  form  any  estimate 
of  the  degree  of  the  enmity,  the  friendship, 
or  the  love : experience  may  have  shown  him 
no  such  enmity,  no  such  friendship,  no  siicfi' 

love.  But  every  man  knows  what  ten  slji.- , 
lings  is,  what  twenty  shillings  is,  and  what  is 
the  differeiice : every  man  knows  the  'V^tte — • 
every  man  feels  the  power,  of  money.  Rvery 
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man  knowa.that  allowances  are  to  be  made 
for  it.  Few  men  are  disposed  to  make  less 
allowance  tijan  truth  requires,  for  the  force 
of  its  action  on  other  people.  Few  men  are 
disposed  to  set  the  incorruptibility  of  other 
men  at  too  high  a rate,  or  the  force  of  cor- 
ruption at  too  low  a one:  few  men  there  are 

• in  whom  suspicions  thus  grounded  are  in  any 
danger  of  not  being  carried  up  to  the  full 
limits  of  the  truth;  few  in  whoni  they  are 
not  nniuch  more  apt  to  be  carried  beyond  the 
truth  than  to  fall  short  of  it. 

Of  the  force  of  money,  on  whatever  occa- 
sion acting,  the  judge  sitting  on  his  bench  is 
fully  aware  and  acutely  sensible.  Agreed  : 
but  is  there  any  other  human  being  to  whom 
that  force  is  a secret  ? Sits  there  that  old 
woman  anywhere  (not  to  confine  ourselves 
to  benches)  who,  on  hearing  a report  made 
to  her  by  another  old  woman,  forgets  to  ask 
herself  in  what  way  and  degree  (if  in  any) 
the  reporting  old  woman  may  have  to  gain 
or  lose  by  the  credit  given  or  not  given  to 
her  report  ? 

What?  can  the  man  of  law  be  sincere  in 
thinking  that  no  sort  of  men  understand 
either  the  value  of  money,  or  the  influence  of 
it  upon  testimony,  but  himself? 

In  this  case,  therefore,  the  advantage  ex- 
pected from  exclusion  of  evidence,  in  the 
character  of  a security  against  deception  and 
consequent  misdecision,  is  more  plainly  ideal 
than  in  any  other  : the  reason  in  favour  of 
the  exclusion  more  palpably  frivolous.  And 
yet  it  is  to  this  modification  of  interest,  that 
exclusion  on  the  score  of  interest  is  in  a man- 
ner confined  by  English  jurisprudence. 

In  the  eyes  of  the  English  lawyer,  one 
thing,  and  one  thing  only,  has  a value  : that 

• thing  is  money. 

On  the  will  of  man,  if  you  believe  the  Eng- 
lish lawyer,  one  thing,  and  one  thing  only, 
has  influence  : that  thing  is  money.  Such  is 
his  system  of  psychological  dynamics. 

If  you  will  believe  the  man  of  law,  there 
is  no  such  thing  as  the  fear  of  God  ; no  such 
thing  as  regard  for  reputation  ; no  such  thing 
as  fear  of  legal  punishment ; no  such  thing 
as  ambition;  no  such  thing  as  the  love  of 
power;  no  such  thing  as  filial,  no  such  thing 
as  parental,  affection ; no  such  thing  as  party 
attachment;  no  such 'thing  as  party  enmity, 
no  such  thing  as  public  spirit,  patriotism,  or 
general  benevolence;  no  such  thing  as  com- 
passion ; no  such  thing  as  gratitude ; no  such 
thing  as  revenge.  Or  (what  comes  to  the 
same  thing,)  — weighed  against  the  interest 
produced  by  the  value  of  a farthing,  the  ut- 
most mass  of  interest  producible  from  the 
action  of  all  those  affections  put  together, 
vanishes  in  the  scale. 

Add  self-preservation,  if  you  please  — self- 
preservation  from  whatever  be  the  worst  of 
evils,  death  not  excepted, — the  farthing  will 


still  be  heaviest.  “ A pip  a day  is  a groat  a 
year.”  Instead  of  the  farthing,  put  in  a pin, 
the  result  will  be  still  the  same.* 

Romance  1 romance ! True ; but  it  is  the 
romance  of  real  life.  The  picture  here  drawn 
of  the  human  mind  is  romantic  enough,  no 
doubt ; but  as  to  the  account  here  given  of 
that  picture,  nothing  was  ever  more  strictly 
true.  Such  are  the  decisions  of  the  sage 
of  law;  such  his  every  day’s  practice;  such 
his  opinions,  such  his  thoughts:  unless,  on 
learned  benches,  decision  and  practice  run 
on  without  thought. 

For  a farthing — for  the  chance  of  gaining 
the  incommensurable  fraction  of  a farthing, 
no  man  upon  earth,  no  Englishman  at  least, 
that  would  not  perjure  himself.  This  in  West- 
minster Hall  is  science  ; this  in  Westminster 
Hall  is  law.  According  to  the  prints  of  the 
day,  £180,000  was  the  value  of  the  property 
left  by  the  jate  Duke  of  Bridgewater.  For 
a fraction  of  a farthing,  Aristides,  with  the 
duke’s  property  in  his  pocket,  would  have 
perjured  himself. 

One  decision  I meet  with,  that  would  be 
amusing  enough,  if  to  a lover  of  mankind  there 
could  be  anything  amusing  in  injustice.  A 
man  is  turned  out  of  court  for  a liar,  not  for 
any  interest  that  he  has,  but  for  one  which 
he  supposed  himself  to  have,  the  case  being 
otherwise.  Instead  of  turning  the  man  out 
of  court,  might  not  the  judge  have  contented 
himself  with  setting  him  right?  Would  not 
the  judge’s  opinion  have  done  as  well  as  a 
release  The  pleasant  part  of  the  story 
is,  that  the  fact  on  which  the  exclusion  is 
grounded  could  not  have  been  true.  For,  be- 
fore the  witness  could  be  turned  out  of  court 
for  supposing  himself  to  have  an  interest,  he 
mus't  have  been  informed  of  his  having  none: 
consequently,  at  the  time  when  he  was  turned 
out,  he  must  have  ceased  to  suppose  that  he 
had  any. 

* Under  jurisprudential  law,  in  cases  in  which 
a penalty  is  given  to  the  poor  of  the  parish,  and 
thence  in  exoneration  of  the  rateable  inhabitants, 
the  evidence  of  a parishioner  could  not  be  heard 
to  convict  a man  of  an  offence  subjecting  him  to 
a penalty  of  five  shillings  thus  anplicable.  In- 
stead of  five  shillings,  say  one  .shilling:  exam- 
ples might  be  found; — poor’s  share,  sixpence. 
Take  a parishioner  of  Marylebone,  and  compute 
how  much  more  or  less  than  that  of  a pin  the 
value  of  his  share  of  the  one  shilling  or  the  five 
shillings  would  be. 

Comes  a statute  to  remedy  this:  and,  under 
the  auspices  of  learned  gentlemen,  instead  of 
confining  the  remedy,  as  might  have  been,  to 
the  individual  parish  in  which  in  the  individual 
case  the  evidence  had  been  lost,  actually  extends 
it  to  all  the  parishes  in  all  England.  O heroic 
probity!  O portentous  reach  of  thqught  f Thus 
IS  jurisprudence  mended!  thus  statute  books 
filled! 

-|-  Peake,  128.  Vide  mfru,  Chap.  VII. 
storatives  to  Competency. 


400 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


[B.  IX.  P:  lit 


Another  offence  for  which  I find  a man  pro- 
nounced a liar,  seems  to  make  no  bad  match 
with  the  foregoing : it  was  for  being  a man  of 
honour.  “ Oh  ho!  you  are  a man  of  honour, 
are  you?  Out  with  you,  then — you  have  iio 
business  here.”  Being  asked  whether  he  did 
not  look  upon  himself  as  bound  in  honour  to 
pay  costs  for  the  party  who  called  him,  sup- 
posing him  to  lose  the  cause,  and  whether 
such  was  not  his  intention,  — his  answer  was 
in  the  affirmative,  and  he  was  rejected.  It 
was  taken  for  granted  that  he  would  be  a liar. 
Why?  Because  he  had  shown  he  would  not 
be  one.  If  instead  of  sayingyes,  he  had  said  no, 
who  could  have  refused  to  believe  him?  and 
what  would  have  become  of  the  pretence? 

By  the  supposition,  the  witness  is  a man 
of  super-ordinary  probity : moral  obligation, 
naked  moral  obligation,  has  on  him  the  force 
of  law.  WMiat  is  the  conclusion  of  the  exclu- 
sionist?  That  this  man  of  uncommonly  nice 
honour  will  be  sure  to  perjure  himself,  to 
save  himself  from  incurring  a loss  which  he 
cannot  be  compelled  to  take  upon  himself.* 

To  observe,  in  an  instructive  point  of  view, 
the  cases  where  the  exclusionist  runs  a tilt, 
as  here,  against  a phantom  of  pecuniary  inte- 
rest— contrast  them  with  the  cases  to  be 
next  mentioned,  in  which,  notwithstiinding 
its  being  pregnant  with  that  same  interest  in 
its  most  palpable  shape,  he  gives  his  permit 
to  the  evidence. 


• Both  these  extravagancies  have  been  set 
aside  by  later  decisions.  • A witness  cannot  now, 
according  to  Phillipps,  be  excluded  on  account 
of  his  bmieving  himself  to  be  interested,  nor  on 
account  of  his  considering  himself  bouna  in  ho- 
nour to  pay  the  costs.  See  Phillipps  (edit.  1 822,) 
L 50,  51.  The  former  point,  however,  seems  to 
be  still  doubtful.  See  Phillipps,  note  (1 1 to  p.  62. 

Another  of  the  absurdities  of  Englisn  law,  in 
respect  to  the  exclusion  grounded  on  pecuniary 
interest,  is  very  well  exposed  in  the  following 
passage,  extracted  from  a review  of  the  Traites 
des  PreuvesJudiciaires,  in  the  79th  Number  of 
the  Edinburgh  Review : — 

“ Take  as  an  example  the  case  of  forgery. 
Unless  the  crime  has  been  committed  in  the  pre- 
sence of  witnesses,  it  can  only  be  proved  (in  the 
proper  sense  of  the  word  ) by  the  individual  whose 
name  is  said  to  have  been  forged.  Yet  that  per- 
son is  the  only  one  whom  the  law  of  England 
rohibits  from  proving  the  fact;®  a strange  pro- 
ibition,  for  which  some  very  strong  reason  will 
naturally  be  sought  The  reason  to  be  found  in 
the  books  this,  that  the  party  has  an  interest  in 
pronouncing  that  paper  forged,  for  the  enforce- 
ment of  which  he  may  be  sued  if  it  is  genuine ; 
and  this  would  be  true,  if  the  event  of  the  cri- 
minal inquiry  were  admitted  to  affect  his  inte- 
rest, when  the  holder  proceeds  in  a civil  suit  to 
enforce  the  supposed  obligation.  But  it  is  also 


* The  9 Geo.  IV.  c.  32,  declares,  that  no  person 
shall  be  deemed  an  incompetent  witness  in  sup- 
port of  any  prosecution  for  forgery,  by  reason  of 
any  interest  ne  may  have  in  respect  of  the  forged 
document — Ed. 


§ 3.  Exceptions  to  the  exclusionary  rule  in 

English  law  — Reasons  of  the  exceptions, 

subversive  of  the  general  rule. 

What  has  happened  in  this  instance,  and 
what,  in  this  as  well  as  so  many  other  in- 
stances, is  the  best  thing  that  could  happen 

to  the  laws  of  our  jurisprudential  Solons, 

they  are  contradicted,  contradicted  by  them- 
selves, and  at  every  turn.  Exceptions,  self- 
contradictions,  spring  up  everywhere  under 
their  feet : exceptions,  and,  as  far  as  they  ex- 
tend, all  reasonable.  Reasonable,  and  why? 
Because,  the  rule  itself  being  fundamentally 
absurd,  everything  must  be  reasonable  which 
goes  to  narrow  its  extent. 

In  considering  the  exceptions  as  reasonable, 
understand  xhe practice,  viz.  the  act  of  admis- 
sion, and  no  more : for  as  to  the  reasons  on 
which  it  has  been  built,  they  may  be  reason- 
able, or  absurd  in  any  degree-;  the  practice  is 
what  it  is. 

Before  I enter  upon  the  consideration  of  the 
particular  exceptive  rules,  each  characterized 
and  supported  by  its  appropriate  reason,  it 
becomes  necessary  to  explain  what  sort  of  a 
thing  it  is,  which,  under  the  name  of  a rea- 
son, one  meets  with  in  the  books  of  English 
common  law. 

Common-law  reasons  may  be  distinguished, 
in  the  first  place,  into  technical  reasons  and 
vulgar  reasons.  By  technical,  reasons  are 

an  indisputable  rule,  that  the  issue  of  the  trial 
for  forgery,  whether  condemnation  or  discharge, 
is  not  permitted  to  have  the  least  effect  upon  this 
liability:  the  criminal  may  be  convicted,  and 
yet  the  party  whose  name  appears  to  the  instru- 
ment may  be  fixed  with  the  debt  in  a civil  pro- 
ceeding; or  he  may  be  acquitted,  and  yet  the 
enuineness  of  the  handwriting  may  hereafter 
e questioned,  and  its  falsehood  established.  _ 
How,  then,  can  the  anomaly  of  this  exclusion 
be  explained  ? It  seems  that  legal  antiquarians 
have  preserved  the  tradition  of  a practice  which 
is  said  to  have  prevailed  in  former  times, — when 
a person  was  convicted  of  forgery,  the  fqrged 
instrument  was  damned;  i.  e.  delivered  up  to  be 
destroyed  in  open  court.  The  practice,  if  it  ever 
existed,  now  lives  but  in  the  memory  of  the 
learned;  the  disabling  consequences,  however, 
survive  it  to  this  hour.  The  trial  proceeds  in  the 

Eresence  of  the  person  whose  name  is  said  to 
ave  been  forged,  who  alone  knows  the  fact,  and 
has  no  motive  for  misrepresenting  it.  His  state- 
ment would  at  once  convict  the  pursuer 
prisoner?]  if  guilty,  or,  if  innocent,  relieve  mm 
from  the  charge.  But  the  law  declares  him  in- 
competent; and  he  is  condemned,  to  sit  by,  a silent 
spectator,  hearing  the  case  imperfecuy  pieced 
out  by  the  opinions  and  surmises  of  other  per- 
sons, on  the  speculative  question,  whether  or  not 
the  handwriting  is  his.  And  this  speculation, 
incapable  under  any  circumstances  of  sa^^ 
ing  a reasonable  mind,  decides  upon  Ao  life  « 
a fellow-citizen,  in  a system  which  h^ituw^ 
boasts  of  requiring  always  the  very  'Best  w- 
dence  that  the  nature  of  the  case  can  admit  1 — 
Editor.  - • 
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meant  reasons  that  have  nothing  to  do  with 
utility.  Technical,  as  applied  to  reasons,  is 
an  appellative  invented  by  English  lawyers, 
to  denote  such  modes  of  speaking  as  would 
not  pass  for  reasons  upon  anybody  but  them-, 
selves:  reasons  peculiar  to  the  art,  the  science, 
the  profession.  By  a reason,  speaking  with 
reference  to  a law  or  rule  of  law,  an  unlearned 
man  would  be  apt  to  understand,  a conside- 
ration the  tendency  of  which  is  to  prove  the 
law  or  rule  of  law  to  be  conformable  to  the 
principle  of  utility;  i.  e.  productive  of  more 
good  than  evil.  These  vulgar  or  popular  rea- 
sons a learned  man  will  sometimes  condescend 
to  take  up  when  they  happen  to  fall  in  his 
way;  but  the  favourite,  the  privileged,  rea- 
sons, are  of  course  the  professional,  the  sci- 
entific, the  transcendental — in  a word,  the 
technieal,  reasons ; as  above  described. 

Leaving  the  scientific  reasons  to  scientific 
men,  as  not  being  fit  to  be  spoken  of  under 
the  name  of  reasons  by  vulgar  lips,  I confine 
the  application  of  the  word  reasons,  when  em- 
ployed without  any  such  additament,  to  such 
reasons  of  the  vulgar  cast,  as,  on  the  occasion 
in  question,  have  been  honoured  by  the  adop- 
tion given  to  them  by  scientific  pens. 

A great  boolt,  according  to  the  Greek  pro- 
verb, is  a great  evil.  A law,  besides  what 
belongs  to  it  as  a book,  is  at  any  rate  an  evil, 
great  or  little.  To  form  a tolerably  correct 
judgment  concerning  any  law,  in  respect  of 
the  question  whether  the  good  or  the  evil 
tendencies  of  it  predominate — in  a word,  to 
form  his  judgment  on  the  question  on  which 
side  the  balance  is,  — every  legislator  and 
writer  on  legislation  who  understam’s  his 
business,  proceeds  in  his  accounts  as  a mer- 
chant does  in  his : has  a debtor  side  as  well  as 
a creditor,  and  neglects  not  any  more  to  make 
bis  entries  on  one  side  than  on  the  other. 

In  the  books  of  English  lawyers,  the  ways 
of  speaking  which  one  meets  with  under  the 
name  of  reasons,  are  confined  for  the  most 
part  to  one  side.  Such  is  the  case  in  particu- 
hir  with  the  reasons  corresponding  to  the  se- 
veral particular  rules  by  which  so  many  groups 
of  exceptions  have  been  attached  to  the  ge- 
neral rule  of  exclusion  on  the  score  of  pecu- 
niary interest.  To  the  rule  itself,  no  reason 
at  all  appears  ever  to  have  been  annexed: 
the  utibty  of  it  has  been  established  by  assei'- 
tion  and  assumption,  without  so  much  as  an 
attempt  to  find  a reason  for  it.  To  the  excep- 
tion has  been  attached  a reason,  such  as  it  is; 
a reason,  of  course,  in  favour  of  the  exceptive 
rule — a reason  on  that  one  side.  The  reason 
having  been  thus  exhibited,  its  conclusive- 
ness has  been  presumed  as  a matter  of  course. 
No  marks  are  discoverable,  on  this  ground  at 
least,  of  any  such  suspicion,  as  that,  in  the  ac- 
count-book kept  by  alegislator(supposinghim 
to  keep  any,)  there  should  be  two  sides. 

On  the  present  occasion,  in  presenting  a 
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sample  of  learned  rea^n  on  this  ground,  I 
shall  confine  myself  to  the  case  of  an  ex- 
traneous witness.  The  case  in  which  the  pe- 
cuniary interest  at  stake  is  that  which  a man 
possesses  in  the  character  of  a party  in  the 
cause,  plaintiff  or  defendant,  is  reserved  for 
another  place;*  for,  in  this  latter  case,  ju- 
risprudence, and  more  particularly  English 
jurisprudence,  will  be  found  variegated  by 
inconsistencies,  for  which,  in  the  situation  of 
an  extraneous  witness,  there  is  no  place. 

In  point  qf  propriety,  the  exclusion  stands 
in  both  cases  on  nearly  the  same  ground.  If 
there  be  any  difference  it  is  this,  — viz.  that, 
sum  for  sum,  the  exclusion  is  more  plainly 
useless  in  the  case  of  the  party  tlian  in  the 
case  of  the  extraneous  witness.  Why  ? Be- 
cause the  interest  by  which  the  will  is  acted 
upon  in  a sinister  direction,  is,  in  the  case  of 
a party,  more  conspicuously  painted  upon  the 
face  of  the  situation  in  which  he  stands.  De- 
ception is  therefore  so  much  the  less  probable: 
the  mind  of  the  judge,  be  he  who  he  may,  is 
so  much  the  less  in  danger  of  not  being  suf- 
ficiently forewarned  against  it. 

I.  Exception  the  first:  — Interest  against 
interest. 

Unless  the  rule,  out  of  which  the  exception 
is  taken,  be  supposed  to  be  bad  in  toto,  the 
reason  of  the  exception  (if  it  has  any)  sup- 
poses all  other  circumstances  equal,  and  the 
quantity  of  money  creative  of  the  interest 
the  same  on  both  sides.  Against  the  truth  of 
this  supposition,  there  is  exactly  infinity  to 
one.  The  number  of  possible  ratios  is  in- 
finite : of  these  the  ratio  of  equality  is  one. 
Of  the  proportion  between  interest  and  in- 
terest, the  exception  takes  no  cognizance:  no 
mention  of  it  is  made.f 

II.  Exception  the  second: — The  interest 
contingent.  J 

* Fart  V,  Double  Account. 

It  must  be  acknowledged,  that,  in  many  of 
the  cases  in  which  this  exception  has  been  al- 
lowed, it  has  been,  from  the  nature  of  the  case, 
unquestionably  certain  that  the  interest,  at  least 
the  pecuniary  interest,  was  equal  on  both  sides; 
thus,  the  accepter  of  a bill  of  exchange  is  an  ad- 
missible witness  in  an  action  by  indorser  against 
drawer,  to  prove  that  he  had  no  effects  of  the 
drawer’s  in  nis  hands ; because,  whichever  way 
the  suit  may  be  decided,  he  is  equally  liable. 
On  the  other  hand,  there  are  many  cases  m which 
the  interest  is  not  really,  but  only  nominally, 
the  same  on  both  sides.  Thus,  a pauper  is  a 
good  witness  for  either  parish,  in  a settlement 
case : why?  because  (we  are  told)  it  is  the  same 
thing  to  him  whether  he  has  a settlement  in  one 
parish  or  in  another;  true,  it  may  be  the  same 
thing;  but  it  may  also  be  a very  different  thing, 
since  different  parishes  give  very  different  allow- 
ances to  their  poor. — Editor. 

f Lord  Chief- Justice  Parker  rejected  the  evi- 
dence in  favour  of  a hundred,  of  a hundredor 
who  was  so  poor  as  not  to  be  called  upon  to  pay 
taxes,  on  the  ground  of  the  possibility  of  his  one 
day  becoming  rich.  10  Mod.  150. — Ed. 
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Thcassumptions here  are  two; — 1.  That  in 
human  affairs,  at  least  in  human  affairs  of  this 
stamp,  a line  is  already  drawn  between  cer- 
tainty and  contingency;  2.  That  no  contin- 
gent interest  can  be  equal  to  any  certain  one. 
Whence  came  this  postulate  ? From  Euclid? 
from  Price  ?_from  the  Stock  Exchange  ? — 
from  Lloyd’s  Coffeehouse  ? 

The  postulate  once  admitted,  demonstra- 
tions  follow  in  any  quantity,  and  to  any  ef- 
fect. 

1.  That,  — in  the  case  above  alluded  to,  of 
the  duke  with  his  £180,000  a-year,  his  title 
to  the  whole  of  it  being  contested,  the  duke 
at  the  point  of  death,  his  only  son  called  on 
his  part  as  a witness,  the  estate  unsettled, 
son  and  father  upon  the  terms  that  all  fiithers 
and  all  sons  ought  to  be,  — the  son  would  be  a 
good  witness.  Why  ? Because  his  interest  is 
not  vested ; is  not  certain  ; is  no  better  than 
contingent.  Secus,  if  the  estate  be  in  settle- 
ment, sixpence  a-year  settled  on  the  son,  the 
father  in  full  vigour,  the  son  in  a galloping 
consumption,  father  and  son  like  Henry  II. 
and  his  sons : for  here  le  interest  del  Jitz  est 
certain,  et  neiny  contingent* 

Can  it  be  necessary  to  observe,  that  in  hu- 
man affairs,  in  matters  of  gain  and  loss  espe- 
cially— more  particularly  in  matters  of  gain 
and  loss  that  depend  upon  law,  — the  differ- 
ence between  contingency  and  certainty  is 
but  in  name  ? — that  what  is  called  a certainty 
(for  even  death  itself  is  contingent  as  to 
time)  is  but  a contingency,  in  which  the  ratio 
expressive  of  the  degree  of  probability  is 
more  or  less  greater  than  in  the  other  case  ? 
Can  it  be  necessary  to  observe,  that  there  is 
not  that  contingent  sum  for  which  the  exact 
equivalent,  in  a sum  called  by  everybody  a 
certain  one,  is  not  to  be  found  ? The  lawyer, 
by  whose  decrees  the  operations  of  the  mo- 
ney market  are  governed  and  perplexed — are 
they  all  a secret  to  him  ? What  charity-boy, 
what  beggar-boy,  was  ever  at  a loss  to  know 
that  the  toss-up  of  a halfpenny  was  worth  a 
farthing?  Alas!  When  will  the  wisdom  of 
the  sages  of  the  law  rise  to  a level  with  that 
of  babes  and  sucklings  ? 

Observe  what  the  £180,000  a-year  loses 
in  value,  by  being  contingent  instead  of  cer- 
tain. The  proportional  number  of  fathers  by 
whom  their  only  children  are  disinherited  is 
— what  shall  we  say  ? say  one  out  of  a thou- 
sand : say  even  one  out  of  a hundred  and 
eighty.  The  value  of  the  £180,000  is  re- 
duced, by  this  circumstance,  to  what  ? — to 
£179,000. 

Great  debates,  in  the  days  of  the  school- 
men, concerning  the  comparative  value,  in 
point  of  interest,  of  a possible  Angelship  and 
a present  Mouseship.  Mr.  Justice  would  be 
clearly  for  the  mouse. 


2.  Keeper  and  concubine : keeper  rich  as 
a .Tew,  fond  as  the  Jew  in  tie  Harlot’s  Pro- 
gress: concubine  at  high  allowance:  keep- 
er’s whole  property  at  stake  upon  the  cause. 
Concubine  a good  witness. 

3.  Defendant  a feme  sole,  maid  or  widow ; 

her  whole  property  at  stake,  as  before ; rhe 
the  heiress  of  our  duke ; witness  courting 
her  in  marriage,  and  the  day  fixed: -a  bet- 

ter witness  need  not  be  desired.  I know  how 
worthless  a thing  a woman  is,  in  the  eye  of 
a true  English  lawyer : how  incapable  of 
creating  an  interest ; how  incapable  of  exer- 
cising any  influence,  right  or  wrong,  on  man’s 
affections : it  was  my  care,  therefore,  to 
clothe  her,  to  invest  her,  with  a fee-simple. 

4.  The  duke’s  daughter  seduced:  suppose, 
as  Clarissa  was  by  Lovelace:  she  wanting  a 
day  of  being  of  age.  Pier  porte  action  versus 
seducer : case,  trespass  per  quod  servitiuin 
amisit:  stockings  remaining  unmended,  which 
file  should  have  mended  while  in  childbed: 
damages  laid  at  £10,000.  Fille  good  witness. 
Why  ? Because  no  interest.  What  matters  it 
to  her  whether  she  be  thought  to  have  been 
defiled  without  consent,  or  to  have  delivered 
herself  as  Potiphar’s  wife  would  have  done 
to  Joseph  ? 

Secus,  the  day  past,  and file  of  age.  Action 
per  pier  ne  yistf  quia  mil  droit:  because  no 
right  per  faire  file  mend  stockings:  issint, 
no  damages  al  pier.  Action  per  fille  ne  gist, 
quia  mil  seduction,  fille  ne  esteant  dans  age : 
et  uncore  fille  bad  evidence : quia  nemo  debet 
esse  testis  en  son  cause  demesne, 

III.  Exception  the  third — But  here  a dif- 
ficulty occurs.  A reason,  to  be  susceptible  of 
correct  scrutiny  — a reason,  like  any  other 
proposition,  should  have  for  its  vehicle  some 
determinate  and  complete  grammatical  sen- 
tence. But  among  the  words,  or  assemblages 
of  words,  which  on  this  ground  assume  the 
guise  and  port  of  reasons,  no  such  proposi- 
tions, no  such  sentences,  are  to  be  found. 
What  is  found,  consists  of  here  and  there  a 
catchword  or  two,  out  of  which,  if  others 
were  added  to  them,  reasons  of  some  sort 
or  other  might  peradventure  be  composed. 
Take,  for  example,  the  words  necessity,  course 
of  trade.  The  matter  of  Gibbon’s  book  has 
been  not  unaptly  stated  to  be  not  history, 
but  allusions  to  history ; the  sort  of  matter 
here  in  question  may,  in  like  manner,  be  said 
to  consist  not  of  reasons,  but  of  allusions  to 
reasons. 

1.  Jeweller  delivers  jewels  to  his  journey- 
man to  deliver  them  over  to  a customer: 
journeyman  steals  them.  Thief  good  witness 

I -.1  — ■ I .■  " ' ** 

•b  This  action,  however,  can  be  maintain^, 
whether  the  daughter  is  of  full  age  or  not.  In 
the  case  of  Bennett  v.  Allcot,  Mr.  Justice  Bui. 
let  said — “ Here  instances  of  actual  SMVice  are 
proved,  and  therefore  it  is  immaterial  whether 
she  were  of  age  or  not.”  2 T.  R. 


1 Salk.  2m.— Ed. 
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to  prove  delivery.  Why?  Because,  in  speak- 
ing of  the  transaction,  occasion  may  be  taken 
to  use  the  words  course  of  trade.  Trade  is 
certainly  a good  thing : but  qucere,  what  can 
it  be  the  better  for  a sort  of  evidence  which 
in  each  instance  will  most  probably,  if  not 
certaiiily,  give  the  goods  away  from  the  right 
owner  to  a thief? 

Secus,  if  the  jeweller  himself  had  delivered 
them:*  for,  this  is  not  in  the  course  of  trade. 
No  shopkeeper  was  ever  known  to  serve  a 
customer  with  his  own  hands. 

Observe  the  difference  : in  case  of  menda- 
city, the  jeweller  has  no  interest  to  serve 
but  that  of  gaining  the  value  of  the  jewels ; 
the  journeyman  has  that  same  value  to  gain, 
and  his  life  to  save.  But  in  the  English 
lawyer’s  price-book,  life  is  worth  nothing; 
Teputation  worth  as  little,  except  when  mo- 
ney is  to  be  got  by  parting  with  it. 

2.  Action  for  the  price  of  goods  sold  by 
factorage : factor  paid  at  5 per  cent.  Question 
about  the  price  agreed  on,  whether  £10,000 
or  £11,000:  if  £11,000,  factor  gets  £50, 
which,  if  £10,000,  he  does  not  get,  Factor 
a good  witness.  Why?  Because  here  too  you 
may  say  course  of  trade.  Had  the  factor  de- 
livered £50  worth  of  his  own  goods  with  his 
own  hands,  there  being  nobody  else  to  prove 
it,  he  would  have  lost  the  money  ; for  here 
you  cannot  say  course  of  trade. 

If,  in  the  one  case,  the  profit  from  perjury, 
supposing  perjury,  is  no  greater  than  in  the 
other, — how  much  greater  the  mischief!  how 
much  greater  the  loss!  To  gain  his  £50,  the 
factor  must,  in  the  first  case,  have  inflicted 
on  the  party  injured  a loss  of  twenty  times 
as  much. 

In  a case  of  this  sort  (and  there  are  plenty 
of  them)  some,  instead  of  course  of  trade,  say 
necessity.  The  one  word  is  as  good  as  the 
other : any  other  as  good  as  either  of  them. 
Approve  the  exception,  you  must  first  have 
condemned  the  rule. 

With  reference  to  what  event  can  it  be  ne- 
cessary to  admit  a species  of  evidence  which 
is  more  likely  to  be  productive  of  injustice 
than  justice  ? for  such  (as  we  have  seen)  is 
the  fundamental  proposition,  which,  in  point 
of  reason,  forms  the  necessary  and  only  basis 
of  the  rule.  With  reference  to  what  desirable 
end?  To  the  avoidance  of  injustice?  To 
say  so,  would  be  a contradiction  in  terms. 

In  these  three  words,  course  of  trade,  may 
be  seen  a complete  confutation  of  the  rule  ; 
a complete  disavowal  of  the  principle  of  it; 
a complete  certificate  of  the  non-existence  of 
that  danger  which  constitutes  the  sole  reason 
of  the  rule. 

Course  of  trade ! — and  of  what  trade  ? Of 
every  branch  of  trade,  from  the  highest  to  the 
lowest:  course  of  dealing  — of  dealings  of  all 


sorts — of  every  day’s  dealings  between  man 
and  man.  The  persons  exposed  to  the  action 
of  this  sinister  interest — of  this  interest 
which,  sinister  as  it  is,  pecuniary  as  it  is,  as 
well  as  so  much  beyond  pecuniary,  forms  no 
bar  to  their  testimony,  — are  persons  of  the 
lowest,  as  well  as  most  numerous  order,  ser- 
vants and  day-labourers;  while  the  interest, 
the  pecuniary  interest,  of  itself,  rises  to  any 
magnitude.  And  with  this  exarnple  not  only 
before  your  eyes  but  in  your  mouths,  you  take 
upon  you  to  deprive  justice  of  the  light  of 
evidence,  on  pretence  of  interest ! 

IV.  Exception  the  fourth : — Interest  cre- 
ated by  a wager : a wager  laid  by  the  witness 
on  the  event  of  the  cause. 

Reason  for  the  exception : A man  ought 
not  to  have  it  in  his  power  to  deprive  another 
of  the  benefit  of  his  testimony. -f 

What!  not  to  deprive  him  of  a sort  of 
testimony  which,  in  your  view  of  the  matter, 
is  sure  to  be  stained  by  perjury,  and  to  pro- 
duce misdecision  and  injustice?  One  thing 
on  one  occasion,  another  thing  on  another 
occasion.  One  individual  must  not  have  it 
in  his  power  to  deprive  another  of  the  benefit 
of  his  testimony.  How  often  do  they  not, 
these  lawyers,  give  that  same  power  to  indi- 
viduals in  other  instances!. — how  often  do 
they  not  execute  it  themselves ! 

Blessed  law!  A law  authorizing  parties  to 
hire  witnesses,  and  witnesses  to  be  hired— a 
law  establishing  a market  overt  for  hired 
witnesses  — effect  given  to  the  practice,  and 
nothing  said  against  it ! 

Wagering  thus  employed  is  subornation ; 
nor  yet  simple  subornation,  but  subornation 
double  distilled.  Subornation  simply  dis- 
tilled is  £100  promised  by  plaintiff  to  wit- 
ness, to  be  received  if  plaintiff  gains  the  cause. 
A wager  of  £100  between  plaintiff  and  wit- 
ness, plaintiff  laying  that  he  loses  the  cause, 
witness  that  he  gains  it,  acts  with  double 
the  force. t In  the  case  of  the  simple  loser, 

•f-  The  principle  laid  down  in  Barlow  u.  Vowell, 
Skin.  586,  and  the  celebrated  case  of  Bent  v. 
Baker,  3 T.  R.  27,  was,  that  where  a person 
makes  himself  a party  in  interest  efter  a plain- 
tiff or  defendant  has  an  interest  in  his  testimony, 
he  may  not  by  this  deprive  the  parties  of  the 
benefit  of  his  evidence._^rf. 

+ If  the  remark  were  worth  insisting  on,  it 
acts  with  more  than  double  the  force;  the  suf- 
fering from  a given  sum  lost  being  so  much 
greater  than  the  enjoyment  from  the  same  sum 
gained.  What  if  the  £100  lost  were  the  witness’s 
all:  he  could  lose  no  more;  his  suffering  from 
loss  could  not  be  increasetl.  Supposing  it  so 
much  gained,  the  gain  would  be  capable  of  being 
doubled  and  doubled,  and  so  on  ad  infinitum ; 
and  still  the  enjoyment  limited  enough,  as,  by 
universal  confession,  all  human  enjoyments  ate. 
Laws  are  in  force  reprobating  simple  gaming, 
and  empowering  the  loser  to  recover  back  inoney 
thus  lost.  How  innocent  is  simple  gaming,  in 
comparison  with  such  wagering  I 


• 1 Phil.  64 £d- 
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though  plaintiff  should  lose  the  cause,  wit- 
ness will  indeed  gain  nothing,  but  neither  will 
he  lose.  In  the  case  of  the  wager,  plaintiff 
losing  the  cause,  witness  will  not  only  gain 
nothing,  but  he  will  forfeit  as  much  as  in  the 
other  case  he  would  have  gained. 

V.  Exception  the  fifth  : — 

After  observing  the  cases  in  which  the  ex- 
cluding rules  have  been  broken  through,  for 
reasons  proper  in  themselves,  but  yet  no 
otherwise  proper  than  on  the  supposition  of 
the  impropriety  of  the  rule,  — it  may  be  cu- 
rious enough  to  observe  a case  in  which  the 
rule  is  broken  through  on  the  ground  of  a cir- 
cumstance out  of  which  nothing  like  a reason 
can  be  made,  or  is  so  much  as  attempted  to 
be  made. 

A time  there  was,  when  the  witness  was 
not  exposed  to  the  action  of  the  sinister  in- 
terest, to  the  action  of  which  he  is  exposed, 
now  that  he  is  called  upon  to  speak.  Well, 
and  what  then  ? What  follows?  That  at  that 
time,  had  he  been  examined,  the  cause  which 
exists  for  suspecting  him  wmuld  not  at  that 
time  have  existed:  but,  for  not  existing  then, 
does  it  exist  the  less  at  present? 

Question:  A man  who  at  the  time  of  his 
examination  has  an  interest  in  the  cause,  — is 
he  an  admissible  witness,  he  having  had  no 
interest  at  the  time  of  the  supposed  fact? 
Decision  in  the  affirmative.*  Because  he  was 
under  no  temptation  when  he  had  not  to 
speak,  therefore,  when  he  is  to  speak,  know- 
ing him  to  be  under  temptation,  you  are  to 
suppose  him  not  to  be  so.  Just  as  if  a pilot 
were  to  say  in  a storm,  the  vessel  among  the 
breakers.  Sit  still ; there  is  no  danger.  Why 
so  ? Because  yesterday  it  was  a dead  calm. 

VI.  Exception  the  sixth : Voire  dire.^  Truth 
expected,  in  spite  of  interest. 

One  point  of  practice  more  may  put  a finish 
to  this  exclusionary  rule,  and  the  deviations 
from  it.  When  a witness  produced  against 
you  has  an  interest  in  the  business  (meaning 
always  a pecuniary  interest,)  and  you  cannot 
get  other  evidence  of  it,  or  do  not  care  to  be 
at  the  expense,  you  address  yourself  to  the 
witness  himself,  and  ask  him  whether  he  has 
or  no:  if  he  speaks  truth,  he  is  turned  out; 
if  he  perjures  himself,  he  is  heard.  This  ope- 
ration is  called  examining  a witness  upon  the 
voire  dire.  Voire  dire  is,  in  law  French,  to 
tell  the  truth : and  the  examination  is  called 
voire  dire,  because  upon  this  occasion  the 
witness  is  called  upon,  and  expected,  to  tell 
the  truth ; no  such  requisition  being  made, 
nor  result  expected,  in  other  cases. 


" Modern  Equity  Digest,  tit.  Evidence,  from 
2 Vesey  jun.  634. 

“ Witness  to  a will,  not  interested  at  the  exe- 
cution or  death  of  the  testator,  is  competent, 
though  interested  at  his  examination,  Brograve 
& "Winder,  July  1795.  2 Vesey  jun.  634.” 
t 1 PhiL  23,  123,  264.— JSd. 


The  practice,  and  the  name  found  for  it 
are  not  ill  matched.  Speak  the  truth  indeed? 
So,  on  this  occasion  he  is  to  speak  truth,  is 
he?  What  is  it,  then,  that  he  is  to  speak  on 
other  occasions? 

On  the  exclusionary  principle,  no  supposi- 
tion was  ever  more  completely /efo  de  se.  If 
the  man  has  no  interest,  they  make  sure  in 
the  first  place  that  he  will  not  speak  the 
truth;  and,  though  he  have  an  interest,  still 
they  expect  him  to  speak  the  truth. 

On  the  principle  of  universal  admission, 
nothing  would  be  more  consistent,  nothing 
more  rational,  than  the  practice.  If  the  si- 
tuation the  witness  stands  in  exposes  him  to 
the  action  of  a mendacity-promoting  interest, 
he  will  speak  under  a bias:  the  j udge  should 
know  of  it,  that  he  may  put  himself  on  his 
guard.  Mendacious  it  may  happen  to  him  to 
be  respecting  this  collateral  fact,  as  well  rs 
the  principal  one ; but  mendacious  he  cannjit 
be  in  both  facts,  without  exposing  himself  < o 
double  danger.  Bad  as  a passport  to  (Jarg  <- 
nice  say)  competency,  the  examination  is  goo  1 
as  affording  a clue  to  credibility. 

In  a modern  book  which  lies  before  me, 
the  practice  of  examination  on  a voire  dire  -.i 
spoken  of  as  being  at  present  out  of  ua  ■. 
How  the  practice  itself  can  be  out  of  use,  1 
do  not  very  well  conheive.  I can  conceii  f: 
the  phrase  to  be  out  of  use — and  if  it  be,  i>  < 
much  the  better.  A man  might  look  a goo  1 
while,  even  in  the  vocabulary  of  English  lavi 
before  he  would  find  so  silly  a one.  Com*t. 
my  honest  friend,  I am  going  to  put  som  j 
questions  to  you.  To  the  first  of  them,  tin 
court  expects  you  to  speak  truth:  to  the 
others,  as  you  please,  f 


:{;  The  above-enumerated  excepuons  are  but 
specimens. 

In  Serjeant  Hawkins’s  Crown  Law  (c.  46,  §24,) 
stands  the  following  passage,  word  for  word; — 
It  seems  an  uncontested  rule,  in  all  cases 
whatsoever,  that  it  is  a good  exception  against 
a witness  that  he  is  either  to  be  a gainer  or  a 
loser  by  the  event  of  the  cause,  whether  such 
advantage  be  direct  and  immediate,  or  conse- 
quential only.” 

Observe  well,  m all  cases  whatsoever.  Im- 
mediately after,  comes  the  collection  of  cases, 
thirty-five  in  number,  in  nineteen  of  which,  the 
evidence  of  an  interested  witness  has  been  ad- 
judged or  recognised  at  common  law  to  be  inad- 
missible (including  a few  in  which  the  door  has 
been  opened  by  special  provision  in  a statute:) 
in  the  other  sixteen  it  has  been  adjudged  or  re- 
cognised to  be  admissible.  In  this  place,  there- 
fore, the  true  construction  of  all  is  half;  the 
cases  unconformable  to  the  rule  being,  within 
two  or  three,  as  numerous  as  the  cases  conform- 
able to  it.  Would  any  one  wish  to  pick  out  the 
admissible  cases  from  the  inadmissible  ones, 
without  looking  at  the  book  ? The  surest  way 
would  be  to  draw  them  like  blanks  "and 
out  of  a wheel:  human  reason,  if  unsophisti- 
cated, would  only  lessen,  instead  oi  increasing  the 
chance  of  guessing  right.  Behold  a sample : — • 
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We  have  now  seen  that,  if  it  were  in  the 
nature  of  pecuniarily-interested  evidence  to 


Bad,  or  excluded 
witnesses. 

1.  The  informer, on  a 
penal  statute  giving  to 
tne  informer  the  whole 
or  a part  of  the  penalty. 
Reason: — For  he  is 
directly  interested  in 
the  event.” 

2.  In  perjury. 

The  party  injured, 
the  prosecution  being 
grounded  on  thestatute. 
Reason : — Because  the 
statute  gives  him  ten 
pouuds.a 

I 

3.  In  the  case  of  em- 
bezilement  of  naval 
stores ; tlic  prosecution 
being  on  the  statute  17 
Geo.  II.  c.  40,  which 
inflicts  a penalty  with 
the  moiety  to  the  in- 
former, or  corporeal  pu- 
nishment without  the 


witness  bad,  if  he  is  in- 
enuous,  and  owns  he 
as  an  expectation  of 
the  informer’s  share. 

(Compare  this  with 
No.  1 of  the  good  cases, 
where  the  earning  of  the 
reward  depends  upon 
himself,  the  judge  not 
having  it  in  his  power 
to  deprive  him  of  it,  as 
here.) 

4.  In  forgery,  in  re- 
lation to  a bond,  the 
person  whose  name  is 
forged  to  a bond,  and 
who  offers  to  prove  that 
the  name  signed  is  not 
his  signature.*' 

Quaere:  Whicli  is  the 


Good,  or  admitted 
witnesses. 

1.  “ Persons  who  by 
several  statutes  are  en- 
titled to  rewards  on  con- 
viction of  offenders.” 

C Quare: — are  they 
less  interested,  or  less 
directly  interested,  in 
the  event?) 

2.  In  perjury  also. 

The  party  injured, 

the  prosecution  being 
grounded  on  the  com- 
mon law. 

{Quaere : — donot  the 
statutes  give  ten  pounds 
and  a great  deal  more, 
to  the  witnesses  above 
spoken  ofpj 

3.  In  the  same  case 
as  on  the  other  side — 
the  witness  good  if  he  is 
disingenuous,  and  will 
not  own  that  he  enter- 
tains an  expectation  of 
the  informer’s  share. 


4.  The  same  person, 
when  he  lias  got  a re- 
lease  from  him  to  whom 
the  bond  purports  to  be 
payable. 


most  probable  supposi- 


* In  prosecutions  in  which  the  expense  to  the 
prosecutor  is  more  than  ten  pounds,!  what  chance 
would  the  law  have  of  producing  any  effect,  if 
the  injured  party  were  not  impelled  to  prosecute 
by_a  motive  stronger  than  what  can  possibly  be 
afforded  by  the  chance  of  acquiring  ten  pounds? 
especially  when  the  acquisition  is  dependent  upon 
the  success  of  a suit  at  law : — and  such  a suit ! 

*>  He  is  now  made  a competent  witness,  by  the 
9 Geo.  IV.  c.  'S2.-Ed. 


* By  the  5 Eliz.  c.  9,  besides  being  sentenced 
to  six  months  imprisonment,  a convicted  per- 
jurer forfeited  £20,  one  moiety  of  which  went  to 
the  king,  and  the  other  to  the  person  aggrieved 
by  the  perjury.  The  2 Geo.  II.  c.  25,  inflicts  the 
punishment  of  transportation,  or  imprisonment 
for  seven  years,  with  hard  labour.  — Ed. 


give  birth  to  any  such  systematical  plan  of 
legal  depredation  as  upon  a partial  and  hasty 


tion ; — That,  to  gain  a hundred  pounds,  D should 
seek  to  dejirive  another  of  a hundred  pounds, 
and  no  more  ? or  that,  to  gain  the  same  sum,  W 
the  witness,  of  whom  it  appears  that  he  has 
been  trusted  with  that  sum,  should  seek  to  de- 
prive another  of  it,  and  of  his  life  into  the  bar- 
gain ? That  D should  be  guilty  of  a momen- 
tary, and  general,  and  constructive  falsehood, 
without  path;  or  W of  an  express  and  circum- 
stantial train  of  falsehood,  upon  oath  ? 

Quaere,  What  inducement  could  the  man  im- 
posed upon  by  the  bond  have  to  let  off  W,  tlie 
man  whose  name  is  to  it,  but  for  W’s  assuring 
him  that  it  was  a forged  one,  and  that  he  would 
give  such  evidence  as  would  convict  D ? And 
quaere.  What  could  be  W’s  inducement  to  give 
such  assurance,  but  the  expectation  of  saving 
himself  from  the  payment  of  the  bond  ? Quaere, 
Therefore,  how  is  the  interest  destroyed  by  the 
manoeuvre  ? 

[To  the  above  exceptions  to  the  rule  excluding 
interested  evidence,  add  this  most  remarkable 
one.  “ If  a witness  is  sworn,  and  proves  an  in- 
strument, however  formal  the  proof  may  be,  on 
the  part  of  the  plaintiff,  he  is  to  be  considered  a 
witness  for  all  purposes,  although  he  may  be 
substantially  the  real  defendant  in  the  suit,  and 
the  defendant  on  the  record  a mere  nominal 
party.”  Phillipps,  i.  260. — Editor.^ 

It  was  at  one  time  my  intention  to  have  given 
in  one  view,  column  by  the  side  of  column,  the 
whole  number  of  cases  in  which,  on  the  score  of 
interest  (pecuniary  interest,)  witnesses  had,  in 
virtue  of  the  general  rule,  been  excluded;  and 
the  cases  of  exception,  in  which,  notwithstand- 
ing the  general  rule,  witnesses  equally  exposed 
to  the  temptation  of  the  same  sort  of  interest  had 
been  admitted. 

On  a nearer  approach,  this  intention  has  been 
given  up.  Argumentation  on  the  question  how 
the  law  ought  to  be,  is  of  itself  sufficiently  vo- 
luminous, without  being  encumbered  with  an 
additional  load  of  argumentation  on  tlie  question 
how  the  law  is,  or  rather  ought  to  be  deemed, 
reputed,  conjectured  to  be. 

The  use  of  such  a table  would  not  have  been 
very  considerable.  In  a general  view,  the  re- 
sults of  the  inquiry,  on  the  head  of  exclusions 
on  the  ground  of  danger  of  deception,  are  two : 
— 1.  That  in  no  instance  ought  it  to  take  place; 
but  that  a general  statute  ouglit  to  be  made, 
abolishing  it  in  all  cases.  2.  That  such  is  the 
inconsistency  of  the  course  of  decision  under  ju- 
risprudential law,  that  (unless  it  be  in  the  parti- 
cular cases  in  which,  notwithstanding  interest, 
evidence  has  been  admitted)  the  judge  is  in 
every  case  at  perfect  liberty  to  exclude  the  wit- 
ness or  admit  him,  as  he  thinks  fit : that,  decide 
as  he  may,  he  has  no  blame  to  apprehend ; and 
that  between  the  general  principle  of  stare  de- 
cisis and  the  pursuit  of  the  ends  of  justice,  in 
each  particular  case  he  has  his  choice  of  praise: 
the  praise  of  zeal  for  the  law,  in  the  one  case; 
the  praise  of  zeal  for  justice  in  the  other. 

On  the  other  hand,  the  embarrassment  at- 
tending the  construction  of  such  a table  would 
have  been  enormou.s.  Suppose  it  copied,  with  ac- 
knowledgment, from  the  existing  digests  and  in- 
dexes. Then  comes  the  question — Vi  hoareyou.'* 
— what  sort  of  a lawyer  are  you,  who  juit  your 
trust  in  indexes?  Nor  would  even  this  plan  have 


406 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


view  might  seem  the  inevitable  consequence, 
the  cases  in  which  (notwithstanding  the  in- 
fluence of  the  principle  of  exclusion)  this 
seenr.ingly  dangerous  species  of  evidence  is 
actually  admitted,  are  of  sufficient  extent  to 
have  long  ago  let  in  the  mischief  in  full  force. 
At  the  same  time,  a matter  of  fact  universally 
notorious  is,  that  no  symptoms  of  the  preva- 
lence of  any  such  mischief  have  ever  mani- 
fested themselves. 

So  far  is  the  public  from  ever  having  been 
laid  under  contribution  by  a system  of  de- 
predation grounded  on  mendacity,  as  in  the 
case  supposed,  — so  far  has  been  the  practice 
of  laying  individuals  under  contribution  in 
this  way,  by  false  evidence,  from  being  rea- 
lized to  such  a degree  as  to  have  become  a 
prevalent  practice, — that  even  the  rewards 
offered  to  informers — the  standing  invitations 
by  which  men  are  called  upon,  at  all  times, 
to  lay  offenders  under  contribution,  without 
prejudice  to  truth,  and  to  the  great  benefit  of 
justice,  — are  not  excepted  to  an  extent  suf- 
ficient to  give  to  the  laws^thus  endeavoured 
to  be  supported,  the  degree  of  efficacy  which 
the  interest  of  the  public  in-that  behalf  ren- 
ders so  desirable. 

Men  are  not  so  forward  as  could  be  wished 
to  dig  for  emolument  in  the  mine  of  litiga- 
tion, even  by  the  invitation,  and  under  the 
full  protection  of  the  law.  Can  it  be  looked 
upon  with  reason  as  a mischief  seriously  to  be 
apprehended,  that  men  should  be  more  for- 
ward than  at  present  to  embark  in  the  same 
intricate  adventure,  with  the  reproach  of  men- 
dacity and  injustice  pressing  all  the  while  upon 
their  consciences,  and  with  the  fear  of  punish- 
ijient  and  infamy  before  their  eyes? 

CHAPTER  IV. 

IMPROPRIETY  OF  EXCLUSION  ON  THE  GROUND 
OF  IMPROBITY. 

§ 1.  Convicted  perjury  an  improper  ground 
of  exclusion. 

Third  general  cause  of  exclusion  on  the  score 
of  deception,  — improbity. 

Interest  is  not  in  any  shape  a proper  ground 
of  exclusion.  Improbity,  in  whatever  shape 
or  degree,  is  still  farther  from  being  a proper 
ground  of  exclusion. 

Entire  assurance  of  mendacity  neither  ought 


been  altogether  free  from  embarrassment  and 
^ssertation.  Index  would  not  always  agree  with 
index ; a choice  would  then  be  to  he  made ; and 
then  would  come,  as  candidates  for  admission, 
the  reasons  for  such  choice. 

2.  Suppose  the  obligation  submitted  to,  of 
taking  on  myself,  in  each  instance,  the  responsi- 
bility of  the  short  statement  given  of  the  case. 
Thus,  then,  the  reader  finds  himself  plunged  in 
the  ocean  of  jurisprudential  law,  composed,  in 
•very  part  of  it,  of  uncertainties.  Tne  reader 
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to  be,  nor  is,  received  as  a ground  for  the  ex- 
clusion of  theassuredly  mendacious  testimony. 
So  far  from  it,  that,  on  the  contrary,  that  sort 
of  evidence  which  is  most  assuredly  menda- 
cious is  (when  applied  in  the  manner  that  all 
mankind  are  in  the  habit  of  applying  it)  regard- 
ed even  by  lawyers  as  the  “ best  evidence.” 

Evidence  in  which  both  causes  of  suspicion 
are  united,  and  each  in  the  highest  degree, 
is  received  in  every  day’s  practice,  to  the  great 
advantage  of,  and  without  any  prejudice,  or 
so  much  as  suspicion  of  prejudice,  to  justice: 
and  this  where,  in  case  of  deception,  the  mis- 
chief would  be  at  its  highest  pitch. 

These  several  propositions  either  have 
been,  or,  it  is  hoped,  will  be,  established  by 
sufficient  proofs. 

Let  us  begin  with  perjury.  In  perjury  may 
be  seen  by  far  the  strongest  case : the  case 
in  which  the  pretence  for  exclusion  on  the 
score  of  security  against  deception  wears  the 
fairest  outside. 

Perjury  is  a particular  modification  of  im- 
probity ; but  a modification  particularly  ap- 
propriate to  the  present  purpose.  Improbity 
at  large,  according  as  it  is  more  or  less  fre- 
quently displayed,  indicates  an  habitual,  or 
at  least  frequent,  prevalence  of  the  force  of 
the  improbity-promoting  over  that  of  the 
tutelary  or  improbity-restraining  motives  : a 
force  impelling  the  individual  into  this  or 
that  line  of  immorality  and  misconduct,  ac- 
cording to  the  nature  of  the  seducing  motive 
or  motives  acting  in  each  individual  case. 
Perjury,  in  addition  to  the  prevalence  of  the 
ordinary  motives  on  some  individual  occasion 
or  occasions,  indicates  the  particular  species 
of  delinquency  into  which  the  individual  has 
thus  been  impelled;  viz.  mendacity:  the  very 
species  by  which  the  most  plausible  of  all 
pretences  for  exclusion  on  the  ground  of  im- 
probity is  aflforded.  In  any  other  case,  the 
argument  for  the  exclusion  is  no  more  than 
this : He  has  violated  the  obligations  of  mo- 
rality in  some  sorts  of  ways ; therefore  it  is 
more  or  less  probable  that  be  will,  upon  oc- 
casion, violate  them  in  this  sort  of  way.  In 
the  case  of  mendacity  it  runs  thus : He  has 
violated  the  obligations  of  morality  not  only 
in  other  sorts  of  ways,  but  in  this  very  sort 
of  way,  on  former  occasions ; therefore  it  is 
more  or  less  probable  that  so  he  will  on  the 
occasion  now  in  band.* 


being  set  down  in  this  labyrinth,  the  business  of 
the  author  is,  by  dissertations  upon  dissertations, 
to  make  him  a clue  for  it.  The  words  put  by 
one  reporterinto  the  mouths  of  the  judges,  a^ee 
not  with  the  words  of  another  reporter ; and  when 
they  do,  they  are  still  but  the  words  of  a re- 
orter,  not  the  words  of  a judge;  no  judge  is 
ound  by  them. 

* Mendacity,  on  this  occasion,  is  the  only 
proper  subject  of  regard : the  ceremony,  without 
which  the  most  pernicious  exercise  trf  mendaaty 
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“ For  suspicion,  a most  perfectly  proper 
ground ; for  rejection,  none  whatever.  Rea- 
sons : those  already  mentioned ; to  which  may 
be  added  those  which  follow. 

1.  In  this  line  of  delinquency,  beyond  most, 
if  not  all  others,  the  scale  is  lengthy,  the  de- 
grees are  numerous : the  highest  degree  upon 
a level  with  murder  ; the  lowest,  that  sort  of 
conduct  (shall  it  be  called  misconduct?)  which 
is  openly  and  habitually  practised  by  English 
jurymen;  — countenanced,  approved,  recom- 
mended by  English  judges. 

To  all  these  different  levels  the  eye  of 
judicial  suspicion  has  the  power  of  adjusting 
itself.  Exclusion  knows  no  gradations : blind 
and  brainless,  it  has  but  one  alternative  ; — 
shut  or  open,  like  a valve ; up  or  down,  like  a 
steam-engine. 

Instead  of  conniving  at  the  exclusionary 
system,  long  ago  would  the  legislator  every- 
where, if  wisdom  had  been  as  easily  displayed 
as  power  exercised,  have  exhibited  a scale  of 
this  sort,  for  judicial  suspicion  to  guide  itself 
by.  An  attempt  of  this  sort  will  be  found  in 
an  ensuing  book. 

2.  When  the  door  of  the  witness-box  is  shut 
against  a proposed  witness  on  this  score,  it  is 


is  not  perjury,  and  by  means  of  wliich  the  least 
pernicious  is  perjury,  is  not  the  work  of  the  wit- 
ness, but  of  the  legislator.  In  considering,  there- 
fore, the  pretence  of  exclusion  on  this  ground, 
mendacity  is  the  species  of  improbity  to  be  con- 
sidered, not  perjury.  Abolish  oaths,  you  would 
abolish  perjury;  but  would  the  mischief  of  men- 
dacity be  diminished? 

The  mendacity  here  in  question  is  indeed  the 
mendacity  of  an  individual  occupying  the  sta- 
tion of  a judicial  witness;  mendacity  uttered  on 
the  occasion  of  judicature.  To  this  extent,  con- 
sidered as  a sort  of  presumptive  evidence  of  fu- 
ture contingent  mendacity  in  danger  of  being 
committed  on  an  occasion  of  this  same  sort,  men- 
dacity committed  on  a judicial  occasion  in  a 
past  instance  will  (it  is  true)  afford  a presump- 
tion stronger  than  any  single  act  of  mendacity 
taken  at  large.  But  still,  it  is  from  mendacity, 
not  from  perjury, — from  mendacity,  whether  pre- 
converted  or  not  into  perjury, — that  the  mischief 
has  flowed  : it  is  to  that  mischief  that  the  degree 
of  improbity  is  proportionate. 

If  the  profanation  of  the  ceremony  were  alone 
regarded,  the  indication  afforded  by  it  of  im- 
probity would  be  very  slight,  or  even  evanescent 
Such  at  least  must  be  the  case  in  a country  in 
which  this  profanation  is  not  only  generally,  but 
publicly  and  notoriously,  practise,  and  at  the 
same  tinrie  unattended  with  the  sense  of  shame, 
by  men  in  elevated  stations,  and  in  other  respects 
of  unblemished  characters.  But  in  England,  it 
has  been  seen  in  a former  book  (Book'll.  Sem~ 
rities  ; Chap.  VI.  Oath,)  that  examples  ..f  this 
profanation  are  thus  general,  even  among  .iien 
distinguished  from  the  common  mass  by  supe- 
rior probity.  That  that  ingredient  in  t!»e  com- 
position of  perjury  shouldj  in  any  considerable 
degree,  operate  as  an  indication  of  mendacity, 
any  more  than  any  other  species  of  improbity,  is 
tantamount  to  a contradiction  in  terms. 
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generally  on  the  ground  of  some  single  trans- 
gression of  this  sort.  But  a single  transgres- 
sion of  this  sort,  — what  does  it  prove  ? The 
violated  ceremony  apart  (a  concomitant  purely 
accidental,  having  no  connexion  other  than 
accidental  with  the  nature  of  the  mendacity, 
nor  with  its  pernicious  consequences,)  the  con- 
viction proves  no  more  than  this, — viz.  that  on 
one  assignable  occasion  the  convict  has  been 
known  to  fall  into  that  sort  of  transgre.ssion, 
which  every  human  adult  must  also  have 
fallen  into,  more  times  than  one,  on  occasions 
assignable  or  unassignable. 

“ I said,”  says  the  Psalmist — “ I taid  in 
my  wrath,  all  men  are  liars.”  It  was  in  his 
wrath  that  the  observation  came  from  him  ; 
but  he  need  not  have  wished  to  retract  it  in 
his  coolest  moments.  From  a single  lie  told 
in  the  course  of  ever  so  long  a life,  a 
may,  without  any  grammatical  impropriety, 
be  denominated  a liar.  But,  admitting  that 
in  this  sense  the  being  a liar  is  what,  without 
exception,  might  be  predicated  of  every  human 
being  that  ever  arrived  at  man’s  estate,  the 
truth  of  the  proposition  would  not  be  incom- 
patible with  a probability  on  the  side  of  ve- 
racity, to  the  amount,  on  each  given  occasion, 
of  many  millions  to  one.  And,  upon  the 
whole,  he  who  considers  how  few  in  compa- 
rison are  the  occasions  in  which  any  advan- 
tage (howsoever  impure,  and  overbalanced 
by  ultimate  disadvantage)  is  to  be  gained  by 
falsehood,  will,  I imagine,  join  with  me  in  the 
opinion,  that,  from  the  mouth  of  the  most 
egregious  liar  that  ever  existed,  truth  must 
have  issued  at  least  a hundred  times,  for  once 
that  falsehood,  wilful  falsehood,  has  taken  its 
place. 

Again,  no  man  is  the  same  as  himself  at  all 
times:  it  has  been  said  of  wisdom-  it  may 
be  said,  and  w'ith  equal  truth,  of  probity ; it 
may  be  said,  and  not  altogether  without  truth, 
of  veracity,  that  most  important,  because  all- 
extensive,  branch  of  probity.  The  mind,  of 
which  the  force  has  sunk  under  the  temptation 
at  one  time,  may  s.ana  .<  ^.ist  it  at  another : 
the  same  mind  has  its  »tn  nger  moments  and 
its  weaker  moments  ; without  taking  into  the 
account  that  sort  cf  revolution  so  much  of- 
tener  telkfd  of  than  exemplified,  a thorough 
change.  On  the  part  of  the  temptation,  like- 
wise. the  strength  of  it  is  liable  to  variation 
(as  hath  been  already  noted,)  upon  a scale 
distinguishable  to  an  infinity  of  degrees. 

From  u man’s  having  borne  false  witness  in 
some  one  instance  (or  even,  as  w'e  shall  see 
presently,  witt:o;.'t  any  such  warrant,  and 
merely  from  his'  Pav  ng  done  or  thought,  or 
having  been  supposed  to  have  done  or  thought, 
something  wi  ong.  in  some  other  way  that  has 
nothing  to  do  with  falsehood,)  it  is  inferred, 
and  that  with  the  most  peremptory  assurance, 
that  he  will  never  bear  true  witness  in  the 
whole  course  of  his  life  ! An  induction,  and 


408 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


such  an  induction,  grounded  on  a single  in- 
stance ! 

To  pronounce  a man  guilty  of  any  other 
offence  without  the  opportunity  of  a hearing, 
is  allowed  to  be  the  summit  of  injustice.  To 
pronounce  a man  in  the  same  manner  guilty 
of  an  intention  to  commit  perjury,  is  given, 
on  this  occasion,  as  a most  refined  invention 
for  the  furtherance  of  justice! 

He  was  heard  (it  may  be  said :)  he  was 
heard,  before  he  was  pronounced  guilty  of  the 
fact  on  which  the  incapacitation  was  grounded. 
He  was  heard ; yes : but  upon  what  occa- 
sion ? On  the  occasion  on  which  he  is  deemed 
incredible  ? No : but  on  the  occasion  of  a 
transaction  altogether  different : which  may 
have  happened  yesterday,  it  is  true ; but  be- 
tween which  and  the  occasion  in  question, 
an  interval  of  half  a century  may,  for  any 
provision  the  rule  makes  to  the  contrary,  have 
elapsed. 

The  exclusionist,  at  any  rate,  is  estopped 
from  representing  conviction  of  perjury  as  a 
mark  of  distinction  between  the  unfortunate 
liar  in  question,  and  other  men.  According  to 
him  — perjured  or  unperjured  before — every 
man,  for  the  most  trifling  profit,  is  ready  to 
commit  perjury. 

From  all  this,  is  any  such  inference  to  be 
drawn  as  that  perjury  is  a light  matter?  that 
it  is  no  stain  upon  a man’s  character  ? that 
it  affords  no  presumption  against  the  truth  of 
his  testimony  in  succeeding  instances?  Far 
be  it  from  me  to  have  harboured,  for  a moment, 
any  such  conceit.  What  I am  contending 
against  (let  it  never  be, out  of  sight)  is  abso- 
lute rejection : rejection  in  all  cases:  — not 
suspicion  and  distrust.  The  very  repugnance, 
with  which  it  is  but  natural  the  reader  should 
have  received  the  proposition  of  opening  the 
door  of  justice  to  testimony  of  this  tainted 
kind,  is  a sort  of  proof  and  earnest  of  the  safety 
of  the  measure.  The  same  precipitate  emotion, 
under  the  influence  of  which  the  man  of  ex- 
perience, the  man  of  law,  has  so  generally 
shut  the  door  against  testimony  thus  stigma- 
tized, may  be  expected  to  act  upon  the  whole 
with  equal  force,  and  with  quite  as  much  as 
its  due  force,  even  upon  men  of  bis  own  ele- 
vated level : much  more  upon  the  unthinking 
multitude  below.  So  broad,  so  prominent  is 
the  stigma — so  conspicuous  and  impressive 
the  warning  which  it  gives,  — the  danger  is, 
not  that  the  man  thus  distinguished  should 
gain  too  much  credence,  but  that  he  should 
not  gain  enough.  Foenum  hahet  in  cornu. 
Suppose  an  inexorable  door  shut  against  him ; 
or,  although  open,  suppose  an  inexorably  deaf 
ear  turned  to  him ; and  observe  the  conse- 
quence : — that  crimes,  all  imaginable  crimes, 
may  be  committed  with  impunity,  with  sure 
impunity,  on  his  person  and  in  his  presence. 

When  the  perjurer  is  a principal  in  the 
cause — when  the  person  on  whose  part  false 
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testimony  is  apprehended  (apprehended  on 
the  ground  of  false  testimony  given  in  a for- 
mer instance,)  and  the  person  whose  pur- 
pose  would  be  served  by  the  false  testimony 
(whose  interest,  it  is  apprehended,  may  be 
the  efficient  cause  of  such  false  testimony,) 
are  one  and  the  same ; in  this  case  it  is  only 
on  the  part  of  one  person  that  the  improbity 
is  presumed:  and  in  his  instance  the  pre- 
sumption is  but  too  well  justified  by  former 
experience.  But  suppose  the  perjurer  not 
himself  a party,  but  only  called  in  by  a party, 
in  the  character  of  a witness:  how  stands  the 
presumption  then  ? Without  subornation  on 
the  one  part,  perjury  on  the  other  part  is, 
in  this  case,  I do  not  say  an  impossible  crime 
but  at  any  rate  not  a natural  one.  Sponta- 
neous perjury,  to  serve  a person  who  knows 
nothing  of  it,  and  who,  therefore,  does  not 
so  much  as  conceive  himself  to  be  obliged  by 
it,  is  certainly  a possible  case,  but  it  is  not 
a natural  one.  But,  if  perjury  on  the  part 
of  the  witness  supposes  on  the  part  of  the 
party  a sort  of  subornation,  more  or  less  ex- 
plicit, — how  stands  the  danger,  how  stands 
the  supposition,  when,  to  produce  the  appre- 
hended mischief,  criminality,  and  in  this  high 
degree,  on  the  part  of  two  different  persons, 
must  have  taken  place?  On  the  part  of  one 
of  them,  the  presumption  indeed  has  a ground 
to  stand  upon : but  on  the  part  of  the  other, 
it  has  no  ground.  Will  it  be  said,  that  the 
invoking,  in  this  way,  the  aid  of  a person 
thus  exposed  to  suspicion,  affords  a suspicion 
but  too  natural  of  a connexion  in  guilt  ? The 
suspicion  might  have  some  force,  if  on  all 
occasions,  or  on  most  occasions,  a man  had 
his  choice  of  witnesses.  But  in  general  the 
case  affords  no  such  choice.  Chance — the 
same  chance  which  gives  birth  to  the  offence, 
or  other  cause  of  dispute  (to  the  offence,  if 
real,  or  to  the  event  which  disproves  the 
reality  of  it,  if  the  accusation  be  groundless,) 
— this  same  chance  brings  to  the  spot  the 
witnesses,  by  whose  testimony,  if  obtainable, 
the  cause  is  to  be  decided.  To  have  his  wit- 
nesses to  drag  out  of  the  house  and  the  very 
bosom  of  the  adversary,  is  no  uncommon 
ease. 

Cases,  however,  there  ai  e,  in  which  a man 
has  usually  his  choice  of  witnesses — actual 
observing  witnesses  to  the  transaction — even- 
tual deposing  witnesses  in  case  of  litigation. 
I mean  the  case  of  attesting  witnesses  to  con- 
veyances and  other  contracts.  Apply  the  rule 
of  exclusion  for  perjury  to  this  case.  Because 
my  witrfess  has  since  p^erjured  himself,  am  I 
to  be  deprived  of  my  estate  ?• 

* Where  a witness,  who  at  the  time  of  the 
transaction  was  an  uninterested  one,  has  since 
given  himself  an  interest  in  the  cause,— ^ f®f 
instance,  by  a wager,  — English  lawyers  Mve 
decided — and  with  indisputable  jus^e — that, 
by  this  act  of  the  witness,  the  party  shall  not  be 
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In  considering  whether  improbity,  and  in 
particular  whether  this  strongest  case  of  it, 
ought,  in  point  of  policy,  to  be  considered  as 
a ground  for  the  exclusion  of  testimony, — the 
consequences  in  point  of  utility  to  the  public 
taken  in  all  its  parts,  have,  on  this  occasion 
as  on  every  other,  been  taken  by  me  for  the 
standard  of  right  and  wrong.  But  the  consi- 
deration of  these  consequences, — has  it  in 
general  been  the  efficient  cause  of  the  deci- 
sions given  on  this  head,  in  the  established 
systems  of  jurisprudence?  To  a certain  de- 
gree, yes;  exclusively,  certainly  not.  In- the 
legislation  and  jurisprudence  of  various  na- 
tions, and  of  England  among  others,  the 
offender,  not  the  community  injured  by  the 
offence,  has  been  the  object  in  view — anti- 
pathy, not  benevolence,  the  prevailing  mo- 
tive. Infamy,  and  (as  a visible  sign  of  infamy) 
exclusion  from  the  sanctuary  of  justice,  has 
been  a lot  of  punishment  superadded  to 
what  other  lots  were  found  at  hand  ; a sort  of 
makeweight  punishment toflllupthe  measure. 
It  is  one  of  the  instances,  which,  in  but  too 
great  number,  may  be  found  in  the  English 
as  well  as  other  established  systems,  of  the 
sort  of  punishment  that  has  been  called  mis- 
seatcd  punishment : punishment  in  alienam 
personam : a sort  of  punishment  which,  in 
this  particular  application  of  it,  may  be  styled 
chanee-medley  punishment.  The  punishment 
does  not  fall  upon  the  witness  who  is  disqua- 
lified, but  upon  all  persons  who  may  have 
need  of  his  evidence.  A certain  person  has 
offended,  and,  to  add  a sting  to  his  punish- 
ment, an  unoffending  crowd  is  collected  be- 
low, and  a pailful  of  punishment  is  thrown 
down  upon  their  heads  out  of  a window. 
An  innocent  stranger  is  laid  hold  of,  and  a 
sword  run  through  his  body,  that  with  the 
point  of  it  a useless  scratch  may  be  given  to 
the  caitiff  who  has  provoked  all  this  venge- 
ance. 


deprived  of  the  benefit  of  his  testimony.®  The 
damage  which  a man  is  not  allowed  to  do  by  an 
act  otherwise  so  innocent  as  that  of  a wager, — 
shall  he  be  allowed  to  do  it  by  so  criminal  an  act 
as  perjury  ? 

[It  is  rather  curious,  that,  while  the  attesting 
witness,  if  he  has  happened  to  perjure  himself 
since  he  signed  his  name,  would  not,  I suppose, 
be  admitted  to  prove  his  own  signature,  he  is 
admitted  to  disprove  it:  “A  person  who  has  set 
his  name  as  a subscribing  witness  to  a deed  or 
will,  is  admissible  to  impeach  the  execution  of 
the  instrument  although  by  so  doing  he  con- 
fesses himself  to  have  been  guilty  of  a crime 
which  differs  from  the  worst  kind  of  perjury  only 
in  the  absence  of  oath  — from  forgery  only  in 
name. — Editor.^ 


» Vide  supra,  p.  403,  note  f — Ed. 

Phillipps  on  Evidence  (edit.  1822)  i.  41,  and 
the  cases  there  referred  to. 


§ 2.  Inconsistencies  of  English  law  under 
this  head. 

Under  English  jurisprudence,  the  testi- 
mony of  a proposed  witness,  if  previously 
convicted  of  perjury,  is  altogether  inadmis- 
sible.* So  says  the.  general  rule.  Not  that 
exceptions  are  altogether  wanting. 

1.  Exception  the  first: — A piece  of  parch- 
ment called  a record  having  been  rendered 
necessary, — if  anybody  has  contrived  to  keep 
it  out  of  the  way  for  a few  minutes,  the  per- 
jurer’s evidence  is  good  evidence.f  What  the 
record  (such  part  of  it  as  is  not  itself  menda- 
cious) can  exhibit  of  the  case,  is  as  nothing 
in  comparison  with  what  the  judge’s  notes 
might  show,  or  the  testimony  of  another 
person  present  at  the  trial  on  which  the 
perjury  was  committed.  But  production  of 
the  lying  parchment  produces  fees;  produc- 
tion of  the  other  evidence  would  not  yield 
fees. 

The  oracular  and  sacred  character  attri- 
buted in  the  books  to  everything  that  bears 
the  name  of  a record,  is  gi’ounded  on  the  sup- 
position that  the  instrument,  if  not  the  com- 
position of  the  judge,  has  at  any  rate  been 
authenticated  by  his  perusal.  This  supposi- 
tion, unless  by  the  merest  accident,  is  never 
true.  While  all  this  honour  is  paid  to  the 
spurious  document,  the  genuine  one,  which 
actually  is  the  composition  of  the  judge 
himself  who  tried  the  cause,  passes  unre- 
garded. 

Admitting  the  judge’s  notes  as  the  best  of 
all  evidence,  when  it  happens  to  be  attainable, 
--  .r?e  species  of  evidence  there  is,  which  can- 
nps,  but  exist : a species  of  evidence  scarcely 
inferior  to  the  judge’s  notes,  and  greatly  su- 
perior (rationally  speaking)  to  the  second- 
hand as  well  as  uncircumstantial  evidence 
furnished  by  the  copy  of  the  record  ; and 
which  is  sure  to  be  not  only  attainable,  but 
actually  present,  and  that  without  expense. 
This  is  no  other  than  the  evidence  of  the  per- 
jured witness  himself,  whose  conviction,  on 
the  account  in  question,  is  supposed  to  have 
taken  place.  This,  however,  is  too  sure,  and 
simple,  and  cheap  a method  of  corning  at  the 


* Hawkins  says  (iv.  355) — “ I do  not  find  it 
clearly  settled,  whether  the  pardon  of  a convic- 
tion of  perjury,  makes  the  party  a good  witness 
and  he  quotes  a number  of  cases  bearing  upon 
the  point.  It  seems,  that  for  perjury  at  common 
law,  tire  party  pardoned  may  be  be  a witness ; 
but  the  6 Eliz.  restrained  the  king  from  grant- 
ing  a pardon.  Gilb.  145.  This  statute  was  very 
seldom  made  use  of.  Indictments  for  perjury 
may  nowbe  very  much  simplified,  in  consequence 
of  the  facility  afforded  by  the  23  Geo.  II.  c.  11. 
—Ed. 

•f  Leach’s  Hawkins,  § 103 — [What  Haw- 
kins  says  (iv.  437.)  is  on  the  authority  of  a ca^ 
in  Salk.  46,  which  is  quoted  by  Uie  Author  in 
the  next  page. — Ed.  1 
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truth,  to  be  allowed  of.*  An  observation  that 
appears  to  have  been  made  on  this  subject  is, 
t liat  when  a man  has  been  con  victed  of  a crime, 
it  would  be  an  unpleasant  thing  to  him  to 
speak  of  it ; and  thence  it  is  that  a man, 
whose  testimony,  if  admitted,  will  be  sure  to 
be  delusive  (for  that  is  the  supposition,)  is 
to  be  admitted  to  give  this  delusive  testimony, 
rather  than  that  any  questions  should  be  put 
to  him  concerning  a fact  on  which  perjury 
without  detection  would  be  impossible.  But, 
if  its  being  unpleasant  to  a man  is  a reason 
for  not  asking  him  a question,  A fortiori  it 
ought  to  be  a reason  for  not  punishing  him : 
for  how  unpleasant  soever  it  may  be  to  a man 
to  say,  I have  been  whipped,  pilloried,  or 
transported,  the  operation  of  whipping,  pil* 
lorying,  or  transporting,  should,  one  would 
think,  be  still  more  so. 

In  no  possible  case  can  the  unpleasant  cir- 
cumstance in  question,  the  punishment  (if  it 
is  to  be  called  one,)  be  surer  of  not  falling 
upon  one  who  is  innocent,  than  in  the  pre- 
sent; for  if  he  to  whom  the  question  is  thus 
put,  whether  he  has  been  convicted  of  such 
or  such  an  offence,  never  was  convicted  of  it, 
— how  it  should  ever  happen  to  him  to  for- 
swear himself,  and  answer  in  the  aflRrmative, 
unless  he  takes  a pleasure  in  forswearing  him- 
self to  his  own  prejudice,  is  scarcely  to  be 
conceived.  How  well  disposed  soever  a man 
may  be  to  be  unjust  to  others,  there  seems  to 
be  no  great  danger  of  his  being  disposed  to  do 
injustice  to  himself. 

This  preference  of  the  interests  of  the 
guilty  to  those  of  the  innocent,  how  absurd 
soever  in  all  cases,  will  at  least  have  the  ef- 
fect it  aims  at,  in  the  case  where,  if  a witness 
is  not  liable  to  be  exposed  by  his  own  confes- 
sion, he  is  not  liable  to  be  exposed  at  all ; in 
those  cases  (some  such  there  are)  where  no 
other  evidence  of  specific  criminality  is  per- 
mitted to  be  adduced.  But  where  the  diffe- 
rence in  point  of  unpleasantness  is  no  more 
than  what  there  is  between  the  confessing 
his  own  guilt,  and  the  having  it  proved  to 
his  face  by  evidence  which  is  deemed  still 
more  convincing,  such  as  the  production  of 
the  record  of  his  conviction, — what  possible 
use  there  is  in  this  tenderness,  even  to  the 
criminal  to  whom  it  is  shown,  seems  not  very 
easy  to  point  out. 

2.  Exception  the  second  ; — Where  the  stain 
upon  the  testimony  has  been  done  away  by 
any  of  the  approved  restoratives:  of  which  in 
the  Chapter  of  Restoratives. \ 

3.  Exception  the  third : — Where  the  testi- 
mony. being  self-regarding,  viz.  that  of  a de- 
fendant, is  delivered  in  the  shape  of  affidavit 
evidence,  and  “ in  relation  to  the  irregularity 
of  a judgment  in  which  such  person  is  a party.” 


[B.  IX.  p.  la 

(This,  then,  must  have  been  in  a civil  suit. 
What  if  in  a criminal  suit?  Try  the  cause,  and 
then  you  will  know.  Examine  the  authori- 
ties, and  the  farther  you  examine,  the  farther 
you  will  be  from  knowing.) 

The  reason  is  a good  one:  provided  always 
that  the  rule  be,  in  the  first  place,  acknow- 
ledged to  be  absurd  and  mischievous.  “ It 
hath  been  ruled,  that  a conviction  of  perjury 
doth  not  disable  a man  from  making  an  affi- 
davit in  relation  to  the  irregularity  of  a judg- 
ment in  a cause  where  such  person  is  a party ; 
for  otherwise  he  must  suffer  all  injustice, j 
and  would  have  no  way  to  help  himself.  But 
it  can  only  be  read  in  defence  of  a charge 
(i.  e.  against  a charge,)  and  not  in  support  of 
a complaint.”l|  Not  that,  in  the  sort  of  case 
thus  excepted,  the  reason  is  by  any  means  so 
good  as  in  the  other  sort  of  case  so  carefully 
distinguished.  All  other  evidence  being  sup- 
posed, in  both  cases,  unattainable,  — in  what 
respect  is  a man  less  exposed  to  suffer  all  in- 
justice by  not  being  admitted  to  give  his  own 
testimony  in  suppost  of  a complaint  of  his 
own,  than  by  not  being  admitted  to  give  it 
for  the  purpose  of  defending  himself  against  a 
charge  ? In  other  words,  in  what  respect  is 
he  less  exposed  to  suffer  injustice,  by  not 
being  permitted  to  give  bis  own  testimony 
in  his  own  behalf  when  plaintiff,  than  when 
defendant  ? On  the  contrary,  the  danger  he 
would  be  exposed  to  from  injustice  would  be 
greater  if  the  proposition  were  reversed.  De- 
barred from  being  heard  as  a witness  for  him- 
self in  the  character  of  defendant,  he  is  exposed 
to  no  injuries  but  such  as  may  be  attempted 
to  be  inflicted  on  him  by  the  intervention  of 
the  hand  of  justice:  debarred  from  being 
heard  as  a witness  for  himself  in  the  charac- 
ter of  plaintiff,  he  is  exposed  to  all  injuries 
without  exception. 

From  a charge  he  cannot,  in  the  way  of 
conviction,  be  a sufferer,  but  upon  the  sup- 
position of  a suit  of  some  kind  or  other  in- 
stituted, and  perjury  committed,  or  at  least 
misrepresentation  made,  in  support  of  it,  with 
the  judge  upon  the  watch  to  protect  him 
against  it.  In  this  case,  the  scene  of  the 
injury  lies  in  curid;  and  there  he  has  the 
probity  and  compassion  of  the  judge  for  his 
defence.  In  the  opposite  case,  it  has  lain 
(jargonice)  in  pays:  and  there,  whom  had 
he  for  his  defender?  If  the  adversary  had  or- 
dinary prudence,  seconded  by  ordinary  good 
fortune,  nobody.  Suppose  yourself  for  a mo- 
ment, gentle  reader,  in  this  unpleasant  pre- 
dicament ; put  into  it,  not  by  any  perjury  of 
your  own  (you  would  not  forgive  me  the  sup- 
position,) but  by  the  united  perjury  of  two 
wicked  adversaries.  Invited  by  these  lawyers, 
your  enemy,  being  stronger  than  yourself. 


* 4 Leach’s  Hawkins, 
-f  Infra,  Chap.  VII. 


± In  Salkeld,  it  is  “ injwriesf* 
if  l^each’s  Hawkins,  § 103. 


Ch.  IV.] 

and  catching  you  alone,  may  beat  you  to  a 
jelly ; or  (if  it  be  more  agreeable  to  him,) 
first  having  tied  you  to  the  bed-post,  he  vio- 
lates your  wife  and  your  daughter,  they  also 
being  perjurers  or  quakers,*  in  your  presence. 
Of  himself,  the  privilege  thus  given  him  could 
hardly  have  occurred  to  him.  But  he  has  over- 
heard a lawyer  brag'  of  it  as  a good  joke;  or  he 
he  has  found  it  in  a book  by  accident. 

Examine  the  case  in  another  point  of  view, 
aiMl  now  with  the  eye  of  an  exclusionist:  you 
may  see  another  reason  for  taking  the  excep- 
tion (if  an  exception  there  must  be)  elsewhere 
rather  than  here.  Let  it  be  in  his  ow'ii  cause, 
and,  therefore,  in  his  own  behalf:  here  is  in- 
terest  in  the  case,  and  to  a certainty:  where- 
as, if  the  cause  be  one  to  which  he  is  not  a 
party,  and  in  which  he  has  no  natural  inte- 
rest, parjury  on  his  part,  if  unbribed,  will  be 
withoitt  a motive ; nor  can  he  be  bribed  with- 
out a person  able  and  willing  and  bold  enough 
to  offer  him  a bribe ; three  conditions  which 
do  not  meet  in  one  person  every  day. 

There  remains  yet  one  part  of  the  case, 
which,  on  different  occasions,  has  been  brought 
to  view  already.  When  the  most  suspicious 
of  all  evidence  (so  far  as  improbity  is  con- 
cerned) is  received,  in  what  shape  is  it  re- 
ceived? In  the  shape  of  vivd  voce  evidence, 
the  deponent  present  in  court  to  be  examined 
and  cross-examined  by  the  adversary  and  the 
judge?  Oh,  no:  this  is  exactly  the  shape  in 
which  the  door  was  just  now  expressly  shut 
against  it.  Oh,  no : the  dish  must  be  served 
up  in  the  shape  of  affidavit  evidence,  dressed 
at  leisure,  with  an  attorney  to  dish  it  up:  a 
licensed  accomplice  to  help  cook  the  poison, 
and  no  taster  to  detect  it. 

Thus,  in  regard  to  the  exclusions  grounded 
on  improbity,  stands  the  matter  upon  the  face 
of  the  books.  But  such  is  the  infelicity  of  the 
subject,  such  the  felicity  of  the  profession, 
there  is  no  trusting  even  to  the  freshest  of 
their  books.  The  apparent  uncertainty  of  the 
law  is  such  as  we  have  already  had  a glimpse 
of,  and  such  as  we  shall  see  in  a fuller  and 
fuller  light  in  proportion  as  we  advance:  but 
the  real  and  latent  uncertainty  of  the  law  (I 
speak  always  of  the  common  law)  is  still 
deeper  and  more  profound.  Ever  unfathom- 
able, essentially  fluctuating:  such  is  the  ocean, 
such  is  the  common  law. 

Inquiring  among  professional  friends  the 
degree  of  observance  given  to  the  rules  ex- 
cluding witnesses  on  the  ground  of  improbity, 
I learn  that  judges  may,  in  this  point  of  view, 
be  divided  into  three  classes.  Some,  treating 
the  objection  as  an  objection  to  credit,  not 
to  competency,  admit  the  witness,  suffer  his 
evidence  to  go  to  the  jury,  presenting  the 
objection  at  the  same  time,  warning  the  jury 

• As  to  the  evidence  of  Quakers,  see  VoJ.  VI. 
p.  381,  note  6. — Ed. 
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of  the  force  of  it,  and  when  thus  warned, 
leaving  them  to  themselves.  If,  after  this 
warning,  the  jury  convict  a man  of  whose 
guilt  the  judge  from  whom  they  have  thus 
received  the  warning,  is  not  satisfied, — thence 
follows,  as  a matter  of  course,  a recommenda- 
tion to  mercy, — whence  follows,  as  a matter 
also  of  course,  a pardon.  Another  class  suffer 
the  testimony  to  be  given,  but  if  they  do 
not  find  it  corroborated  by  other  testimony, 
direct  the  jury  to  acquit,  paying  no  regard  to 
it.  A third  class,  again,  if  they  understand 
that  no  other  evidence  is  to  follow,  refuse,  in 
spite  of  all  authorities,  so  much  as  to  suffer 
the  jury  to  hear  the  evidence.! 

Of  what  individuals  these  several  classes 
are  respectively  composed,  I do  not  know,  and 
should  be  very  sorry  to  be  obliged  to  know. 
The  object  in  all  these  cases  is  the  preser- 
vation of  the  innocent.  To  this  object  there 
are  these  three  roads,  all  equally  effectual : — 
the  first,  a rational  course,  and  conformable 
to  law,  meaning  always  the  published,  the 
known,  the  knowable  dispensations  of  the 
law;  — the  second,  arbitrary,  assuming,  self- 
willed,  trespassing  upon  the  regard  due  to 
the  free  agency  of  juries,  unconformable  to 
the  spirit  of  the  constitution,  but  contain- 
ing nothing  absolutely  repugnant  to  any  per- 
emptory injunction  of  the  law;  — the  third, 
equally  and  completely  repugnant  to  reason 
and  to  law. 

Under  the  jurisprudence  of  ancient  Rome, 
the  great  and  powerful  judge  called  the  praetor 
used,  at  the  commencement  of  his  praetorship, 
to  hang  up  for  the  information  of  the  suitors, 
in  a conspicuous  situation  in  some  public  place, 
a table  of  the  rules  by  which  he  proposed  to 
govern  himself  during  his  year. 

Of  the  three  different  courses  taken,  as 
above  mentioned,  in  relation  to  the  same  bu- 
siness, by  so  many  classes  of  English  judges, 
I,  having  no  other  interest  in  being  informed 
than  what  I possess  in  the  general  capacity 
of  an  English  subject,  should  be  unwilling  to 
know  which,  on  any  given  occasion,  has  been 
or  would  be  taken  by  any  individual  judge. 
But,  in  the  capacity  of  a prosecutor  in  any  of 
the  cases  in  question,  were  it  ever  my  mis- 
fortune to'find  myself  standing  in  that  capa- 
city, it  would  certainly  he  highly  material  to 
me  to  procure  (if  it  were  possible)  two  tables: 


-f-  These  remarks  were  written  about  the  year 
1803.  The  same  diversity  still  (1839)  prevails. 
It  frequently  happens,  that  where  the  principal 
witness  has  been  a party  concerned  in  the  com- 
mission of  a theft,  or  in  the  subsequent  recep- 
tion of  the  stolen  property,  and  there  is  no  cor- 
roborative testimony  to  the  material  facts  of  the 
case,  the  counsel  for  the  prosecution,  with  the 
consent  of  the  judge,  withdraws  the  case  from 
the  consideration  of  the  jury,  after  merely  stating 
the  nature  of  the  only  evidence  he  had  to  adduce 
in  support  of  the  charge. — Ed. 
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the  one  a standing  one,  containing  the  names 
of  the  twelve  judges,  each  being  accompanied 
with  the  designation  of  that  one  of  the  above 
three  courses  which  it  is  his  practice  to  pur- 
sue; the  other  an  occasional  one,  containing 
the  names  of  the  judges,  who,  upon  the  trial 
of  the  cause  in  which  I was  in  a way  to  be 
prosecutor,  would  be  destined  to  preside.  If 
the  judge  I saw  reason  to  expect,  was  a judge 
who  would  suffer  a jury  to  hear,  and  to  act 
as  if  they  heard,  I would  under  his  auspices 
take  my  chance  for  bringing  the  truth  to  light: 
but  if  he  were  either  a judge  who  would  not 
suffer  a jury  to  hear,  or  one  who  would  not 
suffer  them  to  act  as  if  they  heard,  most  cer- 
tainly I would  liave  nothing  to  do  that  I could 
avoid  doing,  in  the  way  of  prosecution,  under 
the  direction  of  such  a judge. 

It  would  be  equally  incumbent  on  me  to 
decline  bearing  a part  in  any  such  sham  trial, 
whether  I consulted  the  rules  of  personal  pru- 
dence, or  those  of  social  duty  — whether  I re- 
garded the  effect  of  such  a prosecution  in  the 
way  of  burthen  on  my  own  finances  and  my 
own  ease,  or,  in  the  way  of  example,  on  the 
conduct  of  those  to  whom,  in  the  capacity  of 
persons  exposed  to  the  temptation  of  offend- 
ing, information  of  the  practice  in  this  behalf 
miglit  be  of  importance. 

The  example  is  bad,  when  a man  supposed 
to  be  guilty  is  seen  to  remain  unprosecuted. 
But  the  example  is  much  worse,  when  a man 
supposed  to  be  guilty  is  seen  to  be  prose- 
cuted, but  prosecuted  under  circumstances  in 
which  it  may  be  and  is  known  beforehand 
that  prosecution  will  be  to  no  purpose ; saving 
always  the  impoverishment  and  harassment 
of  the  prosecutor;  impoverished  and  harassed 
already  by  the  injury  — impoverished  and  ha- 
rassed commonly  still  more  by  the  fallaciously 
offered  and  really  withholden  remedy.  The 
escape  for  want  of  prosecution,  is  the  simple 
escape  of  a guilty  man  from  punishment:  the 
escape  taking  place  after  prosecution,  and 
effected  by  such  means,  is  an  example  of  the 
triumph  of  him  who  is  guilty,  and  of  the 
punishment  of  him  who  is  innocent  and  in- 
jured. 

§ 3.  ImprohUy  in  other  shapes  an.bnproper 
ground  o f exclusion. 

If  from  that  modification  of  improbity  which 
consists  in  a breach  of  veracity  on  the  very 
sort  of  occasion  in  question  (viz.  judicial  tes- 
timony,) no  sufficient  ground  for  exclusion 
can  be  deduced,  — much  less  (it  is  evident) 
can  it,  from  improbity  manifesting  itself  in 
any  other  shape.  English  jurisprudence  fur- 
nishes in  this  part  of  the  field  a rich  harvest 
of  learning,  which  whoever  has  an  appetite 
for  absurdity  may  go  and  feast  upon,  at  the 
table  spread  for  him’  by  Hawkins,  Bacon,  and 
Comyns,  with  their  everclashing  authorities. 

Looking  into  the  offence  for  this  purpose 


bring  a process  to  which  thought,  howsoever 
misapplied,  is  necessary,  and  thought  being 
attended  with  trouble,  sages  have  substituted 
a more  expeditious  operation,  which  is,  the 
looking  at  the  punishment.  Treasons,  felonies 
(unclergyable  and  clergyable,*)  praemunires, 
misdemeanours:  by  these  denominations  are 
expressed  all  the  distinctions  they  know  of, 
in  point  of  malignity  (or  say  improbity)  be- 
tween one  group  of  offences  and  another ; 
and,  except  the  obscure  and  mostly  incon- 
gruous intimation  given  of  the  nature  of  the 
offence  in  the  case  of  treason,  and  the  undis- 
tinguishable  intimation  of  misconduct  or  de- 
linquency in  general  conveyed  by  the  term 
misdemeanour,  none  of  these  terms  afford 
any  the  slightest  intimation  of  any  intrinsic 
quality  in  the  offence  itself,  nor  of  anything 
else  belonging  to  it,  but  the  accidental  circum- 
stance of  the  punishment  that  has  been  at- 
tached to  it.-f- 

A system  of  arrangement  is  good  or  bad, 
instructive  or  fallacious,  according  as  the  ob- 
jects ranked  under  the  same  division  possess 
more  or  fewer  properties  in  common.  In  the 
system  in  question,  the  objects  not  possessing 
any  essential  properties  in  common,  — any 
inference  grounded  on  the  place  occupied  by 
the  object  in  the  system,  must,  in  the  case  of 
this  system  as  of  any  otlier,  be  proportionably 
inconclusive.  To  make  a complete  perambu- 
lation of  the  whole  chaos,  would,  for  this  or 
any  other  purpose,  require  volumes  upon  vo- 
lumes. A sample  or  two  must  serve  instead 
of  a complete  list. 

To  judge  of  offences  by  punishments,  the 
most  detestable  of  mankind  should  be  found 
in  the  class  of  traitors.  Treason  being  the 
sort  of  act  most  offensive  to  those  whose  de- 
pendent creatures  judges  used  to  be,  treason 
is,  in  the  eye  of  jurisprudential  law,  the  very 
pinnacle  of  improbity.  In  the  character  of  a 
witness,  a traitor,  of  course,  supposing  him 
to  remain  with  his  bowels  in  his  body,  never 
could  be  heard.  Reason,  unless  the  case  were 
particularized,  would  never  know  what  to 
think  of  it : of  what  sort  of  disposition  (if  of 
any)  to  regard  it  as  evidentiary — whether  of 


• The  benefit  of  clergy  was  abolished  by  7 
& 8 Geo.  IV.  c.  28.— .Erf. 

Of  late,  it  seems  to  be  established,  that  the 
question,  infamy  or  no  infamy,  is  to  be  decided 
by  the  consideration,  not  (as  formerly)  of  the 
nature  of  the  punishment,  but  of  the  nature  of 
the  offence : and  for  this  decision  credit  seems 
to  have  been  taken,  as  for  a conspicuous  stride 
in  the  career  of  liberality  and  improvement  But 
what  becomes  of  it,  when  it  is  considered  that 
the  conception  even  of  the  offence  has  no  better 
ground  than  the  observation  of  the  punishments 
that  have  been  annexed  to  it?  And  admitting 
the  distinction  to  have  been  ascertained,  is  there 
any  consistency  in  supposing  that  a judge  will  in 
any  instance  have  attachctl  an  infamous  punish- 
ment to  an  offence  not  infamous? 


IMPROPER  EXCLUSIONS— IMPROBITY. 


Ch.  IV.] 

vice  or  of  virtue.  Enemies  must  be  resisted — 
traitors  must  be  punished:  but  to  a traitor  it 
may  happen  to  be  among  the  most  profligate 
or  the  most  virtuous  of  mankind.  Occasions 
there  are  in  abundance,  on  which  traitor  or 
no  traitor  depends  upon  bad  success  or  good 
success.  Take  a monarchy,  and  suppose  the 
title  to  the  crown  (the  legitimacy,  for  in- 
stance, of  the  heir  apparent  of  the  last  mon- 
arch) to  be  in  dispute.  Half  the  people  believe 
the  legitimacy ; the  other  half  disbelieve  it. 
Each  half  are  traitors,  to  the  other  half. 
Which  are  so  by  law?  It  depends  upon  the 
course  taken  by  a few  balls  of  different  sizes. 
But  will  it  be  said  that  the  course  taken  by 
the  balls  affords  any  indication  of  the  side 
on  which  the  greatest  proportion  of  veracity 
is  to  be  found?  In  cases  like  these  (not  to 
speak  of  concealed  traitors,)  every  non-juror 
at  least  is  at  his  heart  a traitor.  But  is  he 
the  less  trustworthy?  On  the  contrary,  who 
does  not  see  that  he  is  by  so  much  the  more 
so?  His  adherence  to  veracity,  his  insensi- 
bility  to  the  force  of  sinister  interest,  is  esta- 
blished by  the  most  incontestable  evidence — 
by  evidence  such  as  no  adherent  to  the  suc- 
cessful side  has  it  in  his  power  to  give. 

During  the  warfare  between  the  two  roses, 
— that  is,  from  generation  to  generation, — the 
good  people  of  England,  good  and  bad  toge- 
ther, were  alternately  loyalists  and  traitors  ; 
consequently,  if  the  men  of  law  were  fit  to 
be  believed,  in  all  that  time  scarce  a man  in  the 
country  that  was  fit  to  be  believed.* 

By  a numerous  and  respectable  description 
of  men,  probably  by  a great  majority  of  those 
to  whom  the  history  of  their  country  is  an 
object  of  interest,  Rus.sel  and  Sydney  (Russel 
at  any  rate)  seem  to  be  regarded  as  patterns 
of  heroic  virtue:  of  virtue,  not  simply  in  re- 
spect of  the  general  tenor  of  their  lives,  but 
in  respect  of  the  very  act  which  brought  the 
life  of  each  of  them  to  its  close.  Both  pat- 
terns (let  us  say)  of  heroic  virtue : yet,  if  in 
the  eye  of  the  law  (for  that  is  the  question) 

“ Look  back,  as  above,  to  a fewhundred  years’ 
distance  in  the  track  of  time,  you  see  a whole 
nation  composed  of  traitors.  Look  on  to  a few 
hundred  degrees’  distance  in  the  track  of  space, 
you  may  see  a whole  colony  composed  of  felons : 
and  felons  not  in  posse  merely,  like  the  traitors, 
but  in  esse,  duly  converted  into  that  state  in  due 
form  of  law.  Upon  the  evidence  of  this  or  that 
one  of  those  felons,  this  or  that  other  of  them 
has  from  time  to  time  suffered  death : murdered, 
' thereby,  or  not  murdered,  is  a question  I leave 
undiscu,«sed  for  the  amusement  of  those  who  sent 
them  there. 

Question  for  a law  debating  club;  Where  are 
we  to  look  for  the  worst  murderers ; to  the  Court 
of  Common  Pleas  hanging  a man  upon  good 
evidence  ?“  or  to  a New  South  Wales  Criminal 
Court  hanging  a man  upon  such  bad  evidence, 
that  is,  upon  no  evidence  ? 

» Said  to  be  murder.  (Hawkins.) 
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these  men  were  not  traitors,  what  men  ever 
were  or  can  be? 

Next  below  treasons,  stand  unclergyable 
felonies.  Among  these,  take  homicide  in  the 
way  of  duelling. 

Two  men  quarrel ; one  of  them  calls  the 
other  a liar.  So  highly  doe.s  he  prize  the  re- 
putation of  veracity,  that,  rather  than  suffer 
a stain  to  remain  upon  it,  he  determines  to 
risk  his  life,  challenges  his  adversary  to  fight, 
and  kills  him.  Jurisprudence,  in  its  sapience, 
knowing  no  difference  between  homicide  by 
consent,  by  which  no  other  human  being  is 
put  in  fear  — and  homicide  in  pursuit  of  a 
scheme  of  highway  robbery,  of  nocturnal 
housebreaking,  by  which  every  man  who  has 
a life  is  put  in  fear  of  it, — has  made  the  one 
and  the  other  murder,  and  consequently  fe- 
lony. The  man  prefers  death  to  the  impu- 
tation of  a lie, — and  the  inference  of  the  law 
is,  that  he  cannot  open  his  mouth  but  lies 
will  issue  from  it. 

Such  are  the  inconsistencies  which  are  un- 
avoidable in  the  application  of  any  rule  which 
takes  improbity  for  a ground  of  exclusion. 
Take  it  for  a ground  of  suspicion  only,  all 
these  absurdities  are  avoided.  On  each  occa- 
sion every  man  is  judged  of  by  his  own  works. 
A man  is  not  pronounced  unworthy  of  credit, 
merely  because  other  men,  who  have  com- 
mitted other  acts  accidentally  called  by  the 
same  name  as  some  act  of  his,  are  supposed 
unworthy  of  credit.  The  suspicion  is  found- 
ed, not  on  the  class  of  the  offence  (which,  as 
offences  are  classed,  shows  nothing;)  nor  yet 
on  the  genus  of  the  offence,  an  indication  still 
pregnant  with  delusion;  nor,  more  implicitly, 
so  much  as  on  the  species;  but  rather  on  the 
individual  offence : and  thus  each  shade  of 
delinquency  raises  up  that  shade,  and  that 
shade  alone,  of  suspicion,  that  belongs  to  it. 

If  the  legislator  had  his  choice  of  witnesses 
upon  every  occasion,  and  witnesses  of  all  sorts 
in  his  pocket,  he  would  do  well  not  to  pro- 
duce any,  upon  any  occasion,  but  such  over 
whose  conduct  the  tutelary  motives  exercised 
despotic  sway:  in  a word,  to  admit  no  other 
men  for  witnesses  than  perfect  men.  But 
perfect  men  do  not  exist : and  if  the  earth 
were  covered  with  them,  delinquents  would 
not  send  for  them  to  be  witnesses  to  their 
delinquency.  In  such  a state  of  things,  then, 
the  legislator  has  this  option,  and  no  other: 
to  open  the  door  to  all  witnesses,  or  to  give 
licence  to  all  crimes.  For  all  purposes,  he 
must  take  men  as  he  finds  them : and,  for 
the  purpose  of  testimony,  he  must  take  such 
men  as  happen  to  have  been  in  the  way  to 
see,  or  to  say  they  have  been  in  the  way  to 
see,  what,  had  it  depended  upon  the  actors, 
would  have  been  seen  by  nobody. 

A very  short  argument  might  be  sufficient 
to  satisfy  us  of  the  insufficiency  of  all  argu- 
ments drawn  from  the  topic  of  criminality  in 
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RATIONALE  OP  JUDICIAL  EVIDENCE.  [B  IX.  P.  IlL 


the  lump.  The  evidence  of  an  accomplice  is 
admitted,  whatever  be  the  crime ; at  least 
("which  is  abundantly  sufficient  for  the^  pur- 
pose) in  crimes  which  are  regarded,  as  being  of 
the  deepest  dye,  and,  as  affording  the  strongest 
ground  for  exclusion  in  the  instance  of  a wit- 
ness whose  criminality,  whether  of  the  same 
or  a different  species,  is  ofless  recent  date.* 

Supposing  criminality  in  general  to  be  a 
just  ground  of  incapacitation  in  this  behalf, 
on  the  part  of  a witness  produced  in  favour 
of  a criminal  prosecution,  — the  criminality 
manifested  by  a participation  in  that  very 
crime  would  afford  a juster  ground  than  can 
be  found  on  the  part  of  a criminal  not  in  the 
same  predicament 

Superior  certainty,  and  superior  freshness, 
are  circumstances  that  concur  in  giving  to  the 
ground  of  exclusion,  in  this  case,  a degree  of 
strength  which  is  scarcely  to  be  found  in  any 
other. 

First,  in  regard  to  certainiy : certainty  of 
past  depravity.  In  other  cases,  the  evidence 
of  criminality  (the  only  evidence  admitted  by 
the  law)  is  the  record  of  conviction.  But 
the  conviction  T/zoyhave  been  erroneous:  the 
man  may  have  been  innocent,  though  the  jury 
thought  him  guilty.  Here  he  says  himself 
he  was  guilty;  and  unfolds  all  the  circum- 
stances of  his  guilt : circumstances  without 
which  it  would  not  have  been  in  his  power 
to  display  the  guilt  of  the  accomplice  against 
whom  his  evidence  is  produced. 

Next,  in  regard  to  freshness  . for  on  fresh- 
ness depends  the  presumption  of  present  de- 
pravity, without  which,  past  is  nothing  to 
the  purpose:  of  present  depravity,  as  rendered 
probable  by  past.  In  other  cases,  the  crimi- 
nality may,  it  is  true,  be  recent ; but  what  is 
equally  true,  is,  that  it  may  be  any  number 
of  years  anterior  to  the  time  when  the  testi- 
mony is  given.  Long  before  that  period,  the 
crime  may  have  been  for  ever  buried  in  obli- 
vion, and  the  character  regenerated.  Here, 
the  taint  on  the  evidence  is  as  fresh  as  the 
crime,  by  the  prosecution  of  which  the  evi- 
dence is  called  forth. f 

• Most  commonly,  evidence  of  this  description 
has  other  evidence  of  some  sort  or  other,  though 
frequently  but  circumstantial,  to  support  it;  in- 
deed, it  is  seldom  that  circumstantial  evidence 
can  be  altogether  wanting.  But  instances  have 
happened  in  which  the  decision  (the  verdict  of  a 
jury  under  the  direction  of  a professional  judge) 
has  been  grounded  on  this  without  any  other 
evidence:  such  is  the  credit  that  has  been  given 
to  it,  and  may  still  be  given  to  it  at  any  time — 
[It  has  never  been  done  in  modern  times.  Rex 
V.  Durham ; Smith  and  Davis’s  case,  1 Leach, 
478.  The  judges  now  require  corroborative  tes- 
timony, not  only  as  to  the  thing  done,  but  also 
as  to  the  identity  of  the  person,  charged  with 
having  done  it;  in  default  of  which,  they  always 
recommend  the  jury  to  acquit. — Ed.^ 

+ The  reason,  in  point  of  common  sense,  for 
tne  exclusion,  in  the  case  of  &particeps  criminis, 


In  a double  view,  so  far  as  the  danger  of 
deception  is  concerned,  this  single  example 
ought  to  be  regarded  as  conclusive:  in  the 
character  of  a proof  from  experience  ; and  in 
the  character  of  an  argumentum  ad  hominem. 

lathe  character  of  an  appeal  to  experience. 

The  temptation  at  the  highest  pitch:  the 
individual  exposed  to  it,  an  individual  belong- 
ing to  that  class  in  whom  the  proneness  to 
yield  to  temptation  is  at  the  highest  pitch  : 
the  force  of  the  mendacity-prompting  motives 
at  the  highest  pitch ; the  force  of  the  menda- 
city-restraining motives  at  the  lowest  pitch : 
and  yet  mendacity  itself  unfrequent  in  com- 
parison with  veracity,  and,  at  any  rate  (what 
is  the  only  thing  ultimately  material)  decep- 
tion, and  consequent  misdecision,  extremely 
rare.J 


is  thus  strong.  But  the  technical  reason — the 
reason  to  which  so  much  importance  is  attached 
on  other  occasions — failing  the  reason  founded 
on  the  probability  of  mendacity,  is  thrown  aside. 
In  law,  it  is  not  criminality  that  incapacitates, 
but  infamy.  Now  infamy,  like  most  other  words 
which  have  been  borrowed  from  the  language  of 
ordinary  life  by  the  language  of  law,  has  two 
meanings:  one  meaning  when  uttered  by  un- 
learned— another  meaning  when  by  learned  lips. 
M"hen  a person  who  is  not  a lawyer  hears  of  in- 
famy of  character,  he  usually  supposes  that  it  is 
the  same  thing  as  criminality;  or,  at  least,  that, 
when  there  is  no  doubt  of  a man’s  having  com- 
mitted a crime,  it  does  not  need  the  assistance 
of  any  such  thing  as  a speech,  from  any  such 
functionary  as  a judge,  to  render  him  infamous. 
Lawyers,  however,  have  determined  that  infamy 
is  the  consequence,  not  of  the  crime,  nor  even 
of  the  conviction,  but  of  the  judgment.  Now, 
as  the  accomplice,  who  turns  what  is  called 
king’s  evidence,  usually  has  not  been  tried,  he 
cannot  have  been  convicted,  nor  consequently  can 
judgment  have  passed  against  him.  There  is  no 
infamy,  therefore;  and  consequently  no  untrust- 
worthiness. =>  Let  him  even  have  been  convicted, 
and  on  the  clearest  evidence,  so  judgment  have 
not  passed,  he  will  speak  the  truth : but  so  soon 
as  it  has  passed,  he  is  unfit  to  be  believed ; from 
that  moment  he  is  a liar.  It  might  appear,  never- 
theless, to  common  sense,  that,  other  thi^s  be- 
ing the  same,  it  can  make  very  little  diffeence 
in  the  probability  of  a man’s  telling  the  truth, 
whether  or  no  certain  words  have  been  uttered 
by  a judge. — Editor. 

J The  absence  of  complaint  on  this  ground 
is  the  more  remarkable,  and  adds  the  greater 
force  to  the  argument,  inasmuch  as  on  other 
grounds  the  effect  of  the  permanent  offers  of  re- 
ward held  out  by  statute  nas  been  matter  of  fre- 
quent and  just  complaint.  Rewards  to  different 
amounts  being  held  out  for  crimes  regarded  as 
rising  one  above  another  in  malignity,  profi^ 
sion^  men  forbear  to  inform  against  a man  till 

“ This  is  an  exaggeration;  the  untrustwor- 
thiness of  the  evidence  of  the  accomplice  who 
secures  his  own  pardon,  by  endeavouring  to 
vict  his  associates,  is  pointed  out  in  tto  books, 
and  acted  upon  by  the  judges,  as  ha*  beaa  sem 
in  the  note  to  the  preceding  page. — Ed,  qf  this 
Edition. 


Ch.  IV.] 

In  the  character  of  an  argumentum  ad  ho- 
minem,  its  operation  seems  to  be  still  more 
forcible. 

When,  in  case  of  deception  and  consequent 
raisdecision,  the  mischief  is  so  great — when, 
in  a word,  it  is  at  the  highest  possible  pitch, 
amounting,  perhaps,  to  the  murder  of  an  in- 
nocent man,  — you  scruple  not  to  give  admis- 
sion to  the  evidence.  Every  day  you  admit 
it — you  all  admit  it;  by  none  of  you  has  so 
much  as  a suspicion  been  entertained,  or  at 
least  been  professed  to  be  entertained,  that 
the  admission  of  it  is,  upon  the  whole,  unfa- 
vourable to  the  interests  of  truth  and  justice. 
Yet,  where  the  temptation  amounts  to  no- 
thing— where  the  capacity  of  opposing  to  the 
temptation  (if  there  were  any)  that  resist- 
ance which  probity  requires,  remains  unim- 
peached— and  where  the  mischief,  in  case  of 
deception  and  consequent  raisdecision,  is  next 
to  nothing,  — even  there,  if  but  the  shadow 
of  an  interest  flit  before  your  eyes,  you  scru- 
ple not  to  shut  an  inexorable  door  against  the 
evidence. 

We  have  seen,  in  some  measure,  what  is 
to  be  thought  of  the  incapacitations  grounded 
upon  interest.  We  now  know  what  to  think 
of  the  incapacitations  founded  on  criminality. 
Add  interest  and  criminality  together,  and  ob- 
serve what  follows.  Interest  incapacitates— 
criminality  incapacitates:  interest  and  crimi- 
nality, each  in  the  highest  degree,  do  not  in- 
capacitate. In  grammarians’  logic,  two  nega- 
tives make  an  affirmative  : in  lawyers’  logic, 
two  affirmatives  make  a negative.  In  vulgar 
arithmetic,  one  and  one  make  two : in  law- 
yer’s arithmetic,  one  and  one  make  not  two, 
but  nothing. 

Oh  ! but  lawyers’  interest  is  pecuniary  in- 
terest: and  this  interest,  which,  being  added 
to  criminality,  removes  the  incapacitation,  is 
only  the  mere  interest  of  self-preservation  in 
regard  to  life,  and  nothing  more.  Well  then, 
add  pecuniary  interest : add  lawyers’  only 
interest  to  other  people’s  strongest  interest : 
put  three  grounds  of  incapacitation  together: 
instead  of  two,  the  three  put  together  still 
make  nothing,  as  before.  A pardon,  together 
with  a reward,  is  offered  to  one  conspirator 
for  the  discovery  of  another  : neither  reward 
nor  pardon  given,  unless  the  man  informed 
against  is  convicted.  This  is  every  day’s 
practice.  Such  is  the  invitation  ; and  the 
doors  of  justice  are  thrown  open  to  the  scum 
of  the  earth  thus  collected.  After  this,  split 


hb  guilt  has  risen  to  such  a pitch  as  to  entitle 
the  informer  to  the  highest  (the  ^0)  reward.  It 
is,  or  at  least  is  supposed  to  be,  a point  of  policy 
not  to  gather  the  fruit  till  it  is  ripe.  The  whole 
system  of  rewards  off’ered  to  accomplices  in  first- 
rate  crimes  (a  system  unknown  upon  the  Conti- 
nent) has  ^own  out  of  the  exclusion  put  by 
English  law  upon  self-criminating  testimony: 
of  which  in  its  place. 
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hairs,  and  raise  quibbles  about  a farthing’s, 
worth  of  interest  in  one  shape,  and  a far- 
thing’s-worth  in  another.* 

§ 4.  iy  exclusion  on  the  ground  of  convicted 
mendacity  were  justifiable,  English  lawyers 
and  judges  should  be  excluded. 

First,  as  to  the  professional  lawyer  — the 
lawyer  in  full  practice.  I speak  not  of  attor- 
neys, who,  when  it  happens  to  them  to  lie,  lie 
rather  in  deportment  than  in  language,  in  deeds 
rather  than  in  words  : or,  if  in  written  words, 
in  words  prepared  for  them  by  the  client’s  lips. 
The  indiscriminate  defence  of  right  and  wrong, 
by  what  is  it  kept  up,  but  by  the  indiscrimi- 
nate advancement  of  truth  and  falsehood  ? 

What  the  perjurer  has  done  once,  and  per- 
haps but  once,  the  advocate  is  doing  in  every 
day’s  practice.  Occasion,  motive,  everything 
the  same,  except  the  punishment  and  the  ce- 
remony : the  kiss  given  to  the  book  in  one 
case-— not  given  to  it  in  the  other. 

The  perjurer  makes  a lie,  the  advocate  cir- 
culates it : the  perjurer  gives  words  to  it,  the 
advocate  effect.  To  what  amounts  the  differ- 
ence ? To  the  same  as  between  the  part  borne 


• One  species  of  evidence,  evidence  of  the 
most  useful  kind,  is  by  this  exclusionary  rule 
inexorably  shut  out.  The  evidence  admitted  is 
that  of  a partaker  of  the  crime,  who,  in  recom- 
pense for  such  evidence,  obtains  the  equivalent 
of  a pardon:  indeed,  more  than  the  equivalent 
of  what  is  granted  under  that  name.  Tnis  man, 
then,  upon  requisition,  gives  information  of  as 
many  crimes  as  he  has  been  witness  of;  or  at 
least  of  as  many  as,  being  known  to  be  acquaint- 
ed with,  he  is  required  to  give  evidence  of.  But 
thepersons  convicted  with  or  without  such  bought 
evidence,  have,  many  of  them  (perhaps  most  of 
them,)  their  catalogue  of  crimes  of  others  to 
which  they  have  been  privy,  and  which,  if  re- 
quired and  admitted,  they  might  be  instrumen- 
tal in  bringing  to  justice.  Such  evidence  would 
not  always  be  given;  the  quality  or  quantity  of 
inducement  necessary  to  the  extraction  of  it 
would  not  always  be  found.  It  would,  however, 
sometimes,  perhaps  not  unfrequently,  be  found : 
conscience,  which  so  often  produces  from  a man 
the  confession  of  his  own  crimes,  would  naturally 
have  less  difficulty  in  producing  the  relation  of 
those  of  other  men.  M’henever  it  happened  to 
be  produced,  a more  unsuspicious  species  of  evi- 
dence could  hardly  be  found  anywhere;  were  it 
obtained  by  hopes  of  pardon,  it  would  indeed  in 
that  case  be  upon  a footing,  but  no  more  than 
upon  a footing,  with  the  evidence  obtained  by 
thevirtual  sort  of  pardon  above  mentioned  : when 
afforded  without  hopes  of  pardon,  it  would  na- 
turally and  almost  certainly  be  the  pure  result 
of  conscience.  In  capital  cases  more  particularly, 
corruption  would  be,  practically  speaking,  out  of 
the  question,  since,  by  the  supposition,  the  man 
would  almost  immediately  be  out  of  the  reach 
of  all  earthly  reward  as  well  as  punishment.  It 
is  just  possible,  but  not  at  all  probable,  that  for 
the  sake  of  eating  and  drinking  a little  better 
during  the  short  interval  before  death,  he  should 
designedly  produce  the  destruction  of  a fellow- 
creature. 
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by  one  man  and  that  borne  by  another  in  a 
[)liin  of  forgery. 

The  lawyer  indeed  has  his  licence  to  plead, 
bis  licence  under  the  seal  of  the  moral  sanc- 
tion: the  perjurer  has  no  such  licence.  Un- 
questionably the  licence  makes  a difference  : 
contempt  and  power  sit  not  on  the  same  head. 

One  diffei’cnce  requires  to  be  marked.  The 
licence  granted  to  the  advocate  confines  it- 
self  to  the  case  where  it  is  in  that  character 
that  he  acts : where  it  is  to  the  use  of  others 
that  belies.  As  truly  as  the  courtier  said,  non 
omnibus  dormio,  the  advocate  may  say,  non 
omnibus  mentior : for  (the  fee,  and  the  repu- 
tation of  impressive  and  successful  lying, 
excepted,)  if  he  lies  to  his  own  use,  he  goes 
beyond  his  licence. 

But  when  the  habit,  thus  in  ceaseless  ex- 
ercise, has  been  matured  into  a second  na- 
ture, is  it  so  natural  that  the  line  thus  faintly 
marked  out  should  never  be  crossed  ? Is  it 
not  more  natural  that,  as  public  wrongs  have 
been  known  to  mix  with  private,  the  concerns 
of  others  should,  to  this  purpose,  now  and 
then  mix  themselves  with  a man’s  own  ? 

Concessuw  est  oratoribus  aliquid  mentiri  in 
historiis.  To  the  orator  who  laid  down  the 
rule,  was  it  an  unfrequent  occurrence  to  see 
him  affording  the  example  ? 

To  a butcher,  it  may  happen  to  be  a man 
of  humanity:  he  has  a licence  for  shedding 
blood,  a licence  sealed  with  the  same  seal  as 
that  under  which  the  advocate  acts  in  the  ut- 
terance of  falsehoods.  The  licence  extends 
to  quadrupeds  of  all  sorts  ; it  does  not  extend 
to  bipeds,  or  at  least  to  bipeds  without  fea- 
thers. Yet,  when  human  life  is  at  stake,  a 
butcher  is  never  put  upon  a jury.* 

It  seems  scarcely  in  the  nature  of  things, 
that,  in  point  of  testimonial  trustworthiness 
the  testimony  of  a professional  advocate 
should,  in  any  country,  or  under  any  system, 
be,  in  the  eye  of  reason,  altogether  upon  a 
level  with  that  of  a man  of  an  equally  culti- 
vated mind  in  another  station,  taken  at  ran- 
dom. But  whatever  untrustworthiness  may 
be  found  attached  to  the  character  on  European 
ground,  by  far  the  greatest  part  of  it  will  be 
found  referable  to  the  technical  system ; and 
whatever  ulterior  degree  of  untnistworthiness 
may  be  found  attached  to  it  on  English  ground, 
will  be  found  referable  to  the  peculiar  degree 
of  malignity  to  which  the  endemial  disease  of 
that  system  has  risen  in  England. 

Under  the  natural  system  (were  it  ever  re- 
stored) — under  the  most  perfect  system  ima- 
ginable,— the  profession  of  the  advocate  never 
could  cease  to  be  necessary,  how  much  less 
soever  might  be  the  demand  for  the  exercise 
of  it.  But,  under  the  natural  system,  the  ad- 
vocate is  only  the  assistant,  the  bottle-holder. 


• As  to  this  fallacy,  vide  supra,  p.  61,  sub- 
note ». 


of  the  suitor ; under  the  technical  system,  the 
champion,  the  substitute. 

Under  the  natural  system,  the  suitor  be- 
ing essentially  present — present,  so  long  and 
as  often  as  any  matter  of  fact,  coming  in  any 
way  under  his  cognizance,  is  in  question, — 
there  stands  somebody,  there  stands. the  suitor 
in  his  proper  person,  responsible  for  the  truth 
of  everything  that  is  said  in  his  behalf:  the 
person  so  responsible  is  always  present  in  the 
face  of  the  bystanders  and  the  judge  : in  vain 
would  the  advocate,  the  echo,  the  hearsay 
witness,  pretend  to  believe  what  the  principal, 
then  standing  before  him,  dares  not  venture 
to  assert,  or  at  any  rate  to  persist  in. 

When  the  client  is  out  of  the  way,  not 
only  of  punishment  but  of  shame,  the  ad- 
vocate (no  longer  the  bottle-holder  but  the 
substitute)  soaring  on  his  own  wungs,  be- 
lieves, and  proclaims  aloud,  whatever  is  most 
convenient  to  be  believed.  His  gospel  is  in 
his  hand ; in  his  brief  he  beholds  his  suffi- 
cient warrant : from  beginning  to  end,  the 
paper  may  be  composed  of  lies,  of  lies  replete 
with  infamy,  but  the  weight  of  it  falls  not 
on  shoulders. 

Ill  the  M’l  itings  of  lawyers,  a topic  which, 
of  course,  cannot  be  an  unfrequent  one,  is  the 
respectability  of  the  professional  character; 
the  transcendant  excellence  of  the  functions 
in  the  exercise  of  which  it  manifests  itself: 
whatever  in  talent  is  most  brilliant,  whatever 
in  learning  is  most  profound,  joined  together 
and  acting  in  the  service  of  justice.  What  a 
maker  of  sticks  has  never  yet  been  known 
to  forget,  is,  that  to  every  stick  there  are 
two  ends:  what  a maker  of  this  sort  of  pa- 
negyric takes  care  never  to  remember,  is, 
that  to  every  cause  there  are  two  sides,  and 
that  only  one  of  these  can  possibly  be  in  the 
right. 

Another  case  which  presents  itself  as  a sub- 
ject of  examination,  in  regard  to  exclusion  of 
testimony  on  the  score  of  appropriate  impro- 
bity, is  that  of  English  judgeship. 

In  speaking  of  this  case  of  habitual  men- 
dacity, nothing  farther  will  be  requisite  than 
the  marking  those  circumstances  which  con- 
cur in  distinguishing  it  from  the  last  preceding 
case. 

Meantime,  lest  the  condition  of  being  ha- 
bitually stained  with  this  degrading  vice 
should  be  regarded  as  a necessary  one,  in- 
delibly attached  to  one  of  the  most  exalted 
functions  in  government,  it  may  be  proper  to 
premise,  that  England  is  the  country  on  which 
the  imputation  will  be  found  to  rest,  if  not 
to  the  exclusion  of  any  other,  at  least  in  a 
degree  of  most  prodigious  pre-eminence. 

Even  to  that  other  of  the  three  united  king-- 
doms  which  is  contiguous  to  England,  the 
contagion  has  not  extended  itself:  though,  on 
the  other  hand,  it  has  crossed  the  sea,  and 
involved  the  other  kingdom,  the  laws  of 
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which  have  be«i  drawn  ftom  an  English 
source. 

Even  in  England,  the  number  of  the  per- 
sons thus  regularly  infected  is  so  small,  that 
were  numbers  the  sole  object,  this  head  of 
preferable  exclusion  might  seem  to  have 
scarcely  a claim  to  notice.  But  when  it  is 
considered  that  the  station  here  in  question, 
limited  as  is  the  number  of  the  occupants, 
is  among  the  chief  fountains  from  which  the 
public  morals  are  derived;  and  that  in  one 
- of  them  in  particular,  sits  a reverend  per- 
sonage, who  among  his  official  titles  numbers 
that  of  custos  morum  of  the  nation,  guardian 
of  the  public  morals;  the  paucity  of  the 
occupants  will  hardly  be  adduced  as  a suf- 
ficient reason  why,  in  this  point  of  view,  any 
more  than  in  any  other,  the  station  should 
be  passed  by  as  an  object  undeserving  of  re- 
gard. 

Had  Clodius  in  his  day  paid  a visit  to  this 
island,  for  the  purpose  of  delivering  a set  of 
lectures  on  the  virtue  of  conjugal  fidelity; 
or  had  Messalina  come  over  and  purchased 
the  site  of  Camden  House,  for  the  purpose 
of  erecting  upon  the  premises  a boarding- 
school  upon  an  imperial  scale,  for  the  educa- 
tion of  young  ladies;  the  individuality  of  the 
two  characters  would  scarcely  have  passed 
as  a reason  why  their  conduct  in  their  re- 
spective situations  should  be  passed  by,  as  an 
object  too  inconsiderable  for  notice. 

Between  the  mendacity  of  the  advocate 
and  that  of  the  judge  (the  scene  is  now  con- 
fined to  England,)  there  is  this  difference. 
Among  advocates,  taking  any  given  indivi- 
dual, the  exemplification  of  the  quality  is 
rather  matter  of  suspicion  than  proof.  Tliat 
a large  portion  of  his  time  is.thus  employed, 
is  clear  beyond  dispute;  but  it  would  not 
always  be  easy  to  say  exactly  what  particular 
portion  or  portions  — to  fix  upon  the  particu- 
lar cause,,  or  hour,  or  minute.  In  the  instance 
of  the  judge,  this  difficulty  has  no  place.  In 
this  shape,  as  well  as  in  so  many  others,  the 
fruits  of  bis  industry  are  upon  record:  his 
name  is  subjoined  to  them,  and  in  his  own 
hand:  they  are  consigned  to  that  sort  of  in- 
strument  which  (as  if  to  give  the  better  effect 
and  virtue  to  this  its  quality)  is  proclaimed 
aloud  as  the  standard  of  truth:  that  mass 
of  authoritative  and  privileged  asseveration, 
which  no  other  asseveration  (come  it  from 
what  quarter,  or  from  whatsoever  number  of 
quarters,  it  may)  is  ever  to  be  suffered  to 
contradict:  a mass,  the  matter  of  which, 
being  constantly  (in  the  greater  part  of  it) 
false,  is  on  that  account  to  be  as  constantly 
taken  for  true. 

To  be  at  a loss  for  specimens  of  the  exer- 
cise of  this  talent,  would  be  as  if  an  astrono- 
mer were  to  be  at  a loss  to  find  stars  in  the 
milky  way.  In  the  selection  — since  for  illus- 
tration’s sake  a specimen  must  be  produced 
Von.  VII. 


— in  the  selection  lies  the  only  difficulty. 
To  give  them  all,  would  be  to  transcribe  no 
small  part  of  the  collection  of  those  fruits  of 
professional  industry,  which,  in  professional 
language,  are  known  by  the  name  of  books 
oi practice.  To  transcribe  them,  on  the  pre- 
sent occasion,  would  be  to  imitate  the  la- 
hour  of  the  ingenious  attorney,  who,  on  the 
occasion  6f  the  entry  of  names  and  baptisms 
on  a blank  leaf,  took  occasion  to  enrich  the 
budget  of  evidence  with  an  office  copy  of  the 
Bible. 

In  the  Mariage  de  Figaro,  the  travelled 
valet,  speaking  of  England,  represents  cursing 
and  swearing  as  the  matter  constituting  the 
basis  of  conversation.  Though  matter  of  that 
sort  is  more  abundant  than  a lover  either  of 
good  sense  or  piety  would  wish,  yet,  taken  in 
the  quantity  there  assigned,  the  proposition 
cannot  but  be  considered  as  tinctured  with 
that  exaggeration,  winch,  being  natural  to 
the  occasion,  shows  itself  for  what  it  is. 

If,  instead  of  that  vice,  he  had  fixed  upon 
the  vice  of  lying;  and,  instead  of  common 
conversation,  upon  that  sort  of  regulated  dis- 
course in  the  delivery  of  which  a man  might 
be  expected  to  be  more  particularly  on  his 
guard;  and  had  his  observation  been,  that  in 
England  lying  constitutes  the  basis  of  judicial 
procedure;  his  remark  would  have  contained 
nothing  beyond  the  simple  and  altogether  in- 
disputable truth. 

Supported  by  irresistible  power,  effrontery 
has  hardened  itself  to  such  a pitch,  as  to 
affect  to  regard  mendacity  under  the  pallia- 
tive name  of  fiction:  mendacity  in  the  mouth 
of  judges  — mendacity,  the  source  of  fees,  as 
conducive,  as  even  necessary,  to  justice. 

Such,  in  that  exalted  station,  being'  the 
practice,  the  habitual  practice,  — what,  in 
point  of  character  and  reputation,  is  the  con- 
sequence? Just  what  it  might  naturally  be 
expected  to  be:  that  in  the  scale  of  trust- 
worthiness, the  assertion  of  an  English  judge, 
writing  in  that  character — the  assertion  of  the 
guardian  of  English  morals,  stands  exactly  at 
the  lowest  degree  conceivable.  Not  only  is 
this  state  of  things  generally  notorious,  but 
it  is  built  upon  as  such  by  the  acts  of  the 
legislature:  and  this  so  truly  and  effectually 
that  it  is  upon  the  known  untrustworthiness 
— upon  the  infamy,  of  this  exalted  character, 
that  the  hiw  depends  for  the  efficacy  of  its 
arrangements. 

Among  the  other  devices  employed  by  the 
authors  of  the  jurisprudential  system  for  the 
attainment  of  their  ends,  Wiis  that  of  word- 
ing their  notices  in  such  manner  as  to  convey 
no  information ; the  consequence  of  which, 
actual  as  well  as  intended,  was,  that  a man 
was  punished  and  pillaged  as  for  a con- 
tempt of  the  orders  thus  carefully  kept  from 
coming  to  his  knowledge.  The  people  cl 
England  having  been  under  a course  ot  pil- 
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laqe  in  this  form  for  some  centuries,  the  cries 
of  the  oppressed  prevailed  at  length  with. the 
legislature  to  apply  what  the  authors  of  the 
grievance  (the  persons  by  whose  counsels  the 
legislature,  on  occasions  of  this  sort,  governs 
itself  of  course,  for  want  of  being  able  of 
itself  so  much  as  to  understand  the  language,) 
what  the  authors  of  the  grievance  presented 
in  the  character  of  a remedy.  Instead  of  the 
sham  notice,  which  till  then  had  been  the 
only  notice  ever  delivered,  — instead  of  this 
sham  notice  by  itself,  the  instrument  was  in 
future  to  contain  two  notices.  The  one  was 
and  is  the  old  sham  notice,  signed  by  the 
judge — the  customary  heap  of  lies  — the  of- 
ficial discourse  of  the  judge,  whose  name,  in 
his  own  handwriting,  conveying  the  assu- 
rance of  its  verity,  was  inscribed  on  it.  The 
other  was  and  is  a true  notice  — a notice  that 
may  be  at  least,  and  (the  nature  of  the  con- 
tents considered)  commonly  will  be,  a true 
one,  signed  by  some  attorney.  The  two  no- 
tices being  in  point-blank  contradiction  to 
one  another,  on  what  does  the  efficacy  of  the 
true  instrument,  and  of  the  law  by  which  it 
was  instituted,  depend  ? 

On  wliat  but  this  ? viz.  that  the  word  of 
the  attorney,  who,  unless  by  accident,  has 
the  advantage  of  not  being  known,  shall  be 
taken  in  preference  to  that  of  the  judge, 
whom  everybody  knows,  and  who,  as  such, 
is  so  much  better  known  than  trusted,  that 
he  is  regarded  as  unworthy  of  all  credence. 

The  assertion  thus  delivered  (it  may  per- 
haps be  remarked)  has  not  received  the  sanc- 
tion of  an  oath.  True:  unless  any  such  duty 
as  that  of  veracity  should  be  understood  as 
comprehended  in  the  oath  of  office.  But  what 
is  no  less  true  is,  that  the  assertion  is  of  that 
class,  to  which  the  reverend  authors  them- 
selves ascribe  a degree  of  trustworthiness 
beyond  any  which  they  will  allow  to  an  as- 
sertion from  any  other  quarter,  though  backed 
by  the  sanction  of  an  oath.  Records,  instru- 
ments coming  authenticated  from  that  exalted 
and  thus  commanding  station, — records,  of 
the  verity  of  which  the  above  specimen  fur- 
nishes a correct  idea,  are  sure  to  be  believed : 
i.  e.  (though  known  for  what  they  are)  acted 
upon  as  if  true.  Depositions,  assertions  from 
all  other  quarters,  though  sanctioned  upon 
oath,  may  be  believed  or  not;  they  must 
take  their  chance:  — but  records  are  infal- 
lible. 

Is  it  the  occasion,  and  thence  the  effect, — 
is  it  the  occasion,  or  the  ceremony,  that  makes 
the  political  mischief,  the  moral  turpitude? 
Surely  not  the  ceremony,  but  the  occasion. 
If  the  ceremony,  then  suppose  a mass  of  tes- 
timony received  w'ithout  the  ceremony,  and 
an  innocent  man  convicted  and  life  destroyed 
upon  that  ground.  In  this  is  there  no  mischief? 
In  this  is  there  no  turpitude? 

On  the  other  side,  take  two  pieces  of  gold 
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coin,  two  guineas,  each  of  full  weight,  and, 
under  the  eye  of  an  approvingjudge,  to  change 
the  prisoner’s  doom  from  death  to  transpor- 
tation,  let  the  two-and-forty-shillings’- worth 
of  gold  coin  be  valued  by  twelve  jurymen, 
speaking  upon  their  oaths,  at  nine-and-thirty 
shillings,  and  no  more.*  Look  at  this,  which 
is  every  day’s  practice,  and  then  say  whether 
the  distinction  between  the  occasion  and  the 
ceremony  be  to  the  conscience  of  an  English 
judge  either  a subject  of  doubt,  or  a matter 
of  indifference. 

Thus  strong  is  the  objection  in  the  case  of 
the  English  judge:  stronger  than  in  the  case 
of  the  advocate  — itself  a stronger  case  than 
that  of  the  convicted  perjurer. 

Mendacity,  it  must  not  be  forgotten,  is  the 
only  shape  in  which  improbity  is  here  in  ques- 
tion : extended  to  other  shapes,  the  imputa- 
tion would  be  unfounded,  and,  in  respect  of 
its  unquestionable  groundlessness,  revolting. 

The  Lord  High  Chancellor,  the  Lord  Chief- 
Justice, — you  might  be  every  day  in  his  com- 
pany, for  any  number  of  years,  without  being 
under  any  the  smallest  degree  of  apprehension 
on  the  score  of  your  watch.  Your  table  might 
be  covered  with  plate,  and  not  so  much  as  a 
tea-spoon  would  be  in  any  the  smallest  dan- 
ger of  finding  its  way  from  his  hand  into  his 
pocket.  In  all  such  particulars,  your  assu- 
rance of  probity  on  the  part  of  the  arbiter 
of  the  lives  of  unlicensed  depredators  might 
well  be  as  entire,  as,  on  the  part  of  any  such 
unlicensed  depredator,  your  assurance  of  the 
opposite  quality  would. 

But  in  regard  to  that  particular  modifica- 
tion of  improbity  which  alone  is  here  in  ques- 
tion, the  matter  may  be  seen  to  stand  upon 
a very  different  footing,  not  to  say  an  oppo- 
site one.  ?>' 

It  is  to  his  celebrity  and  long-continued 
experience  in  the  capacity  of  an  advocate,  that 
the  Lord  Chancellor  or  Lord  Chief-Justice  is 
indebted  for  his  commanding  situation  in  the 
character  of  a judge. 

In  the  case  of  the  unlicensed  depredator, 
mendacity  is  but  a casual  practice,  an  acci- 
den tally-necessary  resource.  For  the  purpose 
of  getting  your  watch,  no  lies  are  told  by  the, 
man  whose  dexterity  finds  means  in  the  crowd 
to  extract  it  out  of  your  fob.  For  the  pur- 
pose of  getting  your  spoons,  no  lies  are  told 
by  the  burglar,  to  whose  ingenuity  the  win- 
dow-shutter of  your  butler's  pantry  has  prov'ed 
an  insufficient  obstacle.  If,  for  converting 
these  treasures  into  others  more  particularly 
adapted  to  his  immediate  use,  it  be  necessary 
for  the  acquirer  to  have  recourse  to  art  (JWi- 
nary  and  unconfederated  dealer,  — true'it^,- 
that  in  that  case  a story  may  eventHai&y  b# 
to  be  told.  But  if,  between  the  ma)r  <!#‘WSl 
- 

• For  the  alteration  of  theliwih“iBiB't88|>ect* 
see  Vol.  VI.  p.  381,  Note3.~3P<^ 
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terity  and  the  maa  of  thrift,  there  be  a regular 
established  connexion,  cemented  by  the  ne< 
oessary  confidence,  invention  has  no  need  to 
draw  upon  itself;  and  though,  in  the  shape 
of  depredation,  improlnty  thus  extends  and 
doubtes  itself,  in  the  shape  of  nrendacity  it 
mds  no  place. 

- Far  different,  not  to  say  directly  opposite, 
is  the  case  as  between  the  two  practitioners, 
on  the  ground  of  mendacity.  On  this  ground, 
what,  on  the  part  of  the  practitioner  whose 
strength  lies  in  his  hands,  was  but  a casualty, 
is,  on  the  part  of  him  whose  strength  lies  in 
his  brains  and  tongue,  matter  of  regular,  of 
constant,  of  necessary  practice.  Set  the  one 
and  the  other  in  the  witness-box,  the  digni- 
fied practitioner  will  be  the  most  careful  not 
to  hazard  any  false  statement  that  would  be 
easily  open  to  detection;  but  as  often  as  the 
nature  of  the  case  bolds  out  security  against 
detection,  a natural  consequence  is,  that,  of 
the  two,  he  shall  be  the  more  ready  at  the 
utterance  of  falsehood,  as  well  as  more  adroit 
«nd  successful  in  the  management  of  it. 

The  field  of  psychological  facts  is  a field 
which,  in  its  whole  extent,  holds  out  to 
learned  mendacity  this  encouraging  and  fos- 
tering security.  Under  his  brush,  like  drapery 
under  that  of  the  painter,  intentions,  motives, 
disposition,character — everythingof  that  sort, 
takes,  on  each  occasion,  the  exact  shape  and 
hue  which  the  occasion,  and  the  purpose  that 
arises  out  of  it,  requires.  In  equity,  all  facts 
of  this  class  are  made  by  the  learned  draughts- 
man; at  common  law,  by  the  leading  counsel. 
Whether  of  his  own  stores,  oi’  by  adoption 
from  the  attorney,  from  the  paper  of  instruc- 
tions in  one  case,  from  the  brief  in  the  other, 
is  matter  of  accident,  and  not  worth  thinking 
about. 

In  afi  these  particulars,  misrepresentation, 
whether  on  the  wrong  or  on  the  right  side,  is 
matter  of  course.  On  the  wrong  side  it  is 
matter  of  duty,  a duty  the  more  imperious  the 
more  perilous  the  wrong;  and  punishment, 
in  the  shape  of  professional  dishonour  and  for- 
feiture of  practice,  would  be  the  consequence 
of  neglect  : if  on  the  right  side,  embciissbment 
in  this  style  is,  if  not  a duty,  at  least  a merit, 
— andireward,  in  the  shape  of  honour,  awaits 
the  skilful  and  successful  organ. 

In  the  production  of  these  cases,  strong  as 
they  are,  let  not  the  purpose  for  which  they 
are  adduced — let  not  the  proposition  contend- 
ed for,  be  for  a moment  out  of  sight.  Even  in 
these  strongest  of  all  cases,  that  of  the  advo- 
cate anywhere,  and  that  of  the  judge  in  Eng- 
land, the  object  is  not  to  recommend,  but  to 
reprobate,  the  shutting  the  door  against  the 
evidence.  Rightly  you  can  never  act,  so  long 
08,  on  the  ground  of  untrust  worthiness  and 
consequent  fear  of  deception,  you  shut  the 
door  of  justice  agunst  any  human  testimony. 
But  if  you  will  not  act  rightly,  act  at  least 


consistently:  and  to  do  so,  you  must  shut 
the  door  in  the  first  place  against  yourselves. 
Judico  me  cremari,  was  the  decision  of  Judge 
Blackstone’s  righteous  Pope : take  that  case 
for  your  precedent,  and  say,  Judico  me  ex- 
cludi:  the  sacrifice  wall  not  be  quite  so  great, 
the  decision  not  less  reasonable.  Having  done 
with  yourselves,  proceed  upon  your  learned 
brethren,  and  their  ungraduated  fellow-prac- 
tisers  the  barristers  of  the  present  time,  the 
apprentices  of  the  heroic  age.  From  them 
descend  to  solicitors,  and  to  attorneys,  if  any 
you  can  find,  who,  flying  from  public  odium, 
have  not  taken  shelter  under  the  former,  the 
less  hackneyed  name. 

When  the  testimony  of  these  venders  of 
falsehood  for  daily  bread  is  shut  out,  it  will 
be  tinae  enough  to  think  about  shutting  the 
door  against  the  ill-fated  Jonas,  whose  mis- 
fortune it  was  to  be  detected  in  acting,  for 
once  in  his  life,  without  a licence,  that  part 
which  he  sees  performed  every  day  with  such 
universal  applause,  and  on  the  highest  thea- 
tres, under  the  sanction  of  a licence. 

But,  above  all,  forget  not  that  most  deeply- 
leamed  person,  whom  I was  in  danger  to  have 
forgotten,  the  special  pleader:  who,  having 
never  opened  his  month,  has  never  spoken  a 
lie;  but  who,  from  his  first  entrance  into  the 
profession,  unto  the  present  moment,  what- 
ever be  the  present  moment,  never  knew 
what  it  was  to  set  bis  hand  to  a single  paper 
without  a lie  in  if. 

Let  us  not  mistake.  If  the  presumption  of 
untrustworthiness  do,  upon  any  such  grounds 
as  above,  attach  itself  with  justice  upon  the 
English  judge,  it  certainly  is  not  upon  the 
station ; as  little  is  it  upon  the  nation.  It  is 
upon  the  system,  the  technical  system,  under 
which  he  acts : the  system  that  causes  him 
to  be  false  — habitually  and  constantly  false; 
and  not  only  to  be  false,  but  to  be  the  cause, 
and  the  constantly-acting  cause,  of  falsehood 
in  other  men.  The  technical  system  is  a hot- 
house of  mendacity:  the  soil  richer,  far  richer, 
in  England,  than  under  any  other  clime.  The 
advocate,  picked  out  in  due  time  from  the 
bed  of  special  pleaders  or  chancery  draughts- 
men, is  trained  up  in  this  stove ; the  judge  is 
the  advocate  run  to  seed. 

It  extends  not,  this  disastrous  presumption, 

it  extends  not,  in  anything  like  equal  force, 

to  the  judge,  nor  even  to  the  advocate,  of  any 
other  country:  it  crosses  not  the  Tweed.* 
Under  Roman  law,  if,  under  the  name  of 
fiction,  falsehood  be  now  and  then  served  up 
to  the  table  of  the  judge,  it  is  only,  as  it  were, 
by  way  of  desert,  and  in  the  character  of  a 

• In  the  law  of  Scotland,  there  are  very  few, 
if  there  be  any ^fietiones  juris;  but  their  absence 
may  be  attribute  to  the  extensive  powers  of  the 
judges,  in  earlier  times,  which  rendered  any  such 
indirect  means  of  modelling  the  law  to  suit  time 
views  unnecessary. — Ed. 
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casual  delicacy.*  It  is  on  English  benches 
that  it  is  gorged  and  disgorged,  with  an  appe- 
tite that  will  bear  the  epithet  of  canine. 

If  it  extends  not,  in  any  comparatively 
considerable  force,  to  the  judge,  or  even  the 
advocate,  in  any  other  country,  much  less 
does  it,  even  in  England,  to  the  country  ma- 
gistrate, the  justice  of  the  peace ; much  less 
does  it,  in  any  even  the  slightest  degree,  to 
those  unlearned  judges.  Never  have  they  fed 
on  any  such  foul  diet:  they  have  never  shaken 
hands  with  Den  or  Fen,  with  Doe  or  Roe : 
no  connexion  have  they  with  sham  pledges, 
with  sham  bail,  with  sham  anything : fees 
flow  not  into  their  hands  from  any  such  pol- 
luted source. 

To  the  general  conclusion : be  of  this  set  of 
cases  the  strength  what  it  may,  it  can  never 
stand  against  the  force  of  the  general  answer. 
The  more  manifest  the  mendacity,  the  more 
secure  it  is  against  the  danger  of  producing 
deception ; that  consequence,  without  which, 
mendacity,  howsoever  it  be  in  intention,  is 
altogether  innocent  in  point  of  effect.  By 
those  from  whom  it  issues,  and  who  act  upon 
it  as  if  it  were  true,  the  mendacity  of  it  is 
still  more  fully  understood  than  it  can  be  by 
anybody  else. 

After  this  conclusive  answer,  others  that 
tarry  upon  the  face  of  them  more  or  less  truth, 
have,  for  the  present  purpose,  little  claim  to 
notice.  A distinction  may  require  to  be  taken 
between  the  judge  and  the  man;  and  as  in 
the  Court  of  Exchequer  the  same  robes  in- 
clude two  sorts  of  judges  — a common-law 
judge,  and  an  equity-law  judge,  whose  voca- 
tion consists  in  stopping  and  thwarting  the 
proceedings  of  each  other,  — so  in  any  and 
every  court  it  may  happen  to  the  same  enve- 
lope to  contain  two  sorts  of  human  beings  — a 
veracious  individual,  and  a perpetually-lying 
judge. 

The  remark  is  certainly  not  without  foun- 
dation in  experience.  Not  that  the  observa- 
tion can  be  altogether  free  from  regret,  that 
between  the  two  opposite  characters  the  con- 
tact should  be  so  constant  and  so  close;  that 
one  head  should  encircle  two  such  faces.  The 
claim  to  competency  is  beyond  dispute;  but 
when  credibility  comes  to  be  considered,  pro- 
verbs in  abundance,  regarded  commonly  as 
the  emanation  of  wisdom,  the  offspring  of 
experience,  obtrude  themselves,  and  become 

* ■£.  gt  the  fiction  by  which,  under  the  ante- 
Justinian  law,  a citizen,  whom  it  was  illegal  to 
put  to  death,  was,  on  his  conviction  of  a capital 
crime,  presumed  to  be  a slave,  and  so  executed ; 
— that  by  which  an  invalid  testament  was  liti- 
gated, on  the  assertion  that  the  granter  must 
have  been  insane; — the  jxis  posllhninii,  by 
which  citizens  taken  captive  by  an  enemy  were 
supposed  to  be  still  residing  in  Rome.  For 
notices  of  some  fictions  in  the  civil  law,  vide 
Noodt  Probabil.  Juris,  lib.  iii.  cap.  xii.  Hubert 
Fralectiones  Index  Ficlio — Ed. 


troublesome : nor  is  it  pleasant  to  consider, 
that  the  weakness  of  the  union,  in  the  cha« 
racter  of  an  objection  to  what  is  called  cre- 
dibility, depends  upon  the  truth  of  the  pro- 
position, that  communications  thus  evil  and 
thus  close  do  not  corrupt  good  manners. 

No : it  is  not  for  the  purpose  of  advocating, 
but  of  reprobating  exclusion  of  testimony, 
that  these  remarkable  cases  are  spread  upon 
the  carpet : it  is  not  for  the  purpose  of  proving 
that  these  ought  to  be  excluded,  but  that 
none  ought  to  be  excluded:  not  only  not  the 
felon  or  the  perjurer,  nor  even  the  ever- 
mendacious  advocate  of  any  country,  but  not 
even  the  constant  arbiter,  utterer,  bespeaker, 
rewarder,  and  coinpeller  of  mendacity,  the 
English  judge. 

No : let  them  not  shut  the  door  of  the  wit- 
ness-box against  any  human  creature : but  if 
nothing  will  satisfy  them  but  that  somebody 
must  be  excluded — if  the  demon  of  exclusion 
must  have  victims, — let  judges  and  advocates 
be  the  first. 


CHAPTER  V. 

IMPROPRIETV  OF  EXCLUSION  ON  THE  GROUND 
OF  RELIGIOUS  OPINIONS. 

§ 1.  Atheism  an  improper  ground  of 
exclusion. 

In  the  case  of  improbitjr,  the  seat  of  the 
disease  is  in  the  will ; in  the  case  of  atheism, 
the  seat  of  the  disease  (such  let  us  call  it} 
is  in  the  understanding.  Between  the  two 
branches  of  the  mental  frame,  the  communi- 
cation is  indeed  most  intimate  : true ; but 
they  must  not  be  confounded.  Here  the  pre- 
sumption is  still  more  remote  and  slightei 
than  before.  Could  the  absence  of  all  sinis- 
ter interest  be  ascertained,  improbity  in  the 
case  in  which  the  presumption  it  affords  is 
the  strongest,  — improbity  in  the  shape  of 
perjury, — would  not  afford  any  the  slight- 
est presumption  of  mendacity  in  any  given 
instance.  Perjury  is  improbity"  But  atheism 
is  not  improbity  ; that  it  affords  a presump- 
tion of  improbity,  is  the.utmost  that  can  be 
said  of  it  by  anybody. 

From  the  four  sources  above  mentioned 
under  the  name  of  sanctions,  the  ideas  of  pain 
and  pleasure  are  found  operating  on  each  man, 
with  more  or  less  force,  in  the  character  of 
standing  tutelary  motives:  the  physical  sano 
tion,  the  moral  or  popular,  the  political  or 
legal,  and  the  religious.  The  atheist  is  one 
on  whom  the  religious  sanction  has  no  hold. 
In  respect  of  the  extent  of  the  cases  in  which 
they  respectively  operate,  the  physical  is  con- 
fined within  natural  limits  ; the  politi^l|*by 
limits  more  or  less  casual  and  scanty!  th® 
moral  and  the  religious,  though  hithdr^ 

riable,  are  altogether  uncondned^  Wde^^We 

of  covering  the  whole  field.  Bht  hiiipM  con- 
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duct  depends  not  merely  on  the  number  and 
nature  ^ the  moral  forces  to  the  action  of 
which,  on  the  occasion  in  question,  the  pa- 
tient » exposed,  but  also  on  the  sensibility 
of  his  mental  fi'ame  with  reference  to  each 
such  force.  To  restrain  this  man,  all  four 
shall  be  unavailing : to  restrain  that  man,  a 
single  one  of  them  shall  be  sufficient. 

It  has  been  seen  in  Book  I.  how  much  may 
be  said  in  behalf  of  the  opinion  that,  in  the 
character  of  a security  for  good  conduct  in  the 
present  life,  the  religious  sanction  is  incom- 
parably less  efficient  than  either  the  moral  or 
the  political.  If  this  opinion  be  true,  it  fol- 
lows, that  any  presumption  of  improbity  which 
can  be  afforded  by  atheism  is  very  slight. 

The  question,  however,  whether  in  any 
degree,  and  in  what  degree,  the  absence  of 
religion,  or  this  or  that  erroneous  opinion  in 
regard  to  it,  affords  a presumption  of  impro- 
bity, may  happily  be  added  to  the  list  of  the 
questions  the  investigation  of  which  is  un- 
necessary to  the  present  purpose.  Why  so  ? 
Answer  : Because  the  fact  of  a man’s  enter- 
taining any  such  opinion,  is  that  sort  of  psy- 
chological fact,  of  the  existence  of  which  it 
is  impossible  for  the  judge  to  obtain  sufficient 
evidence,  on  any  other  supposition  than  that 
of  a degree  of  veracity,  not  only  exclusive  of 
the  supposition  of  a more  than  ordinary  pro- 
pensity to  mendacity,  but  hi  itself  so  pre- 
eminent, as  to  entitle  the  testimony  of  the 
witness  to  a more  than  ordinary  share  of 
confidence. 

To  cause  a man  for  this  purpose  to  be 
justly  regarded  as  an  atheist,  the  evidence 
must  come  either  from  an  extraneous  source, 
or  from  discourses  formerly  committed  to 
writing  by  himself,  or  from  his  own  lips. 

1.  Coming  from  an  extraneous  source,  the 
persuasive  force  of  the  evidence  finds  two 
objections  to  encounter  it.  In  the  first  place, 
it  is  at  best  but  hearsay  evidence  : on  such 
or  such'  an  occasion  he  declared  himself  an 
atheist.  In  the  next  place,  the  time  of  the 
fact,  sdpposing  it  true,  is  a time  past  and 
gone.  For  aught  that  appears,  the  situation 
he  is  in  in  this  respect  may  be  parallel  to  that 
of  a man  who  at  one  time  had  an  interest  in 
the  cause — but  an  interest  which,  before  any 
occasion  led  him  to  speak  of  the  fact,  was 
extinct.  Once  that  error  was  entertained 
by  him : admitted  : but  in  the  existence  of  a 

. God  is  there  anything  so  perfectly  incredible, 
that  when  once  a man  has  entert.ained  the 
contrary  persuasion,  it  is  impossible  for  him 
ever  to  cease  to  entertain  it? 

2.  Let  the  evidence  be  derived  from  former 
writings  of  his  own.  In  this  case,  the  first 
of  the  two  above-mentioned  causes  of  incon- 
clusiveness has  no  existence;  but  the  second 
remains ; and  with  the  same  degree  of  force 
jw  in  the  former  case. 

3.  Next,  and  lastly,  let  the  evidence,  which- 


soever way  it  turns,  come  from  his  own  lips. 
Being  about  to  give  bis  testimony,  the  first 
question  put  to  hini  is.  Are  you  an  atheist  ? 
Answer,  No,  or  Yes. 

First,  let  it  be  No.  If  there  be  no  ex- 
traneous evidence  to  the  contrary,  the  objec- 
tion is  disposed  of.  But  suppose  extraneous 
evidence  to  the  contrary ; viz.  the  hearsay 
evidence  above  spoken  of.  Primd  facie,  and 
in  general,  hearsay  evidence  is  superseded, 
and  turned  into  superfluous,  equivalent  to 
irrevelant,  by  the  immediate  testimony  of 
the  person  whose  supposed  extra-judicial 
discourse  is  reported  by  it.  But,  upon  occa- 
sion, for  infirmation,  or  even  for  confirmation, 
of  the  immediate  and  judicial  testimony  of 
the  supposed  extra-judicial  discourser,  it  may 
still  have  its  use.  Comes  then  the  extraneous 
witness  to  the  proposed  witness’s  character, 
and  says  of  him, — On  such  a day  I heard  him 
declare  himself  an  atheist.  But  be  this  state- 
ment true  or  false,  by  it  the  declaration  of 
the  supposed  atheist,  the  declaration  whereby 
he  says,  I am  not  an  atheist,  is  not  contra- 
dicted. Then,  when  he  declared  himself  ai. 
atheist,  he  was  an  atheist : now  that  he  says 
I am  not  an  atheist,  he  is  not  so.  If,  indeed^ 
he  says,  — No;  on  the  occasion  of  which  the 
witness  speaks,  I did  not  declare  myself  an 
atheist, — then,  indeed,  contradiction  exists  ; 
then  it  is  for  the  judge  to  make  his  choice, 
and  say  to  himself,  which  of  them  he  will  be- 
lieve. Not  that  the  choice  is  worth  making; 
for  the  fact  thus  to  be  determined,  is  the 
state  of  the  mind  of  the  supposed  atheist 
at  that  former  time  : whereas,  the  fact  on 
which  the  alleged  cause  of  the  exclusion  rests, 
is  the  state  of  his  mind  at  the  time  when 
called  upon  to  give  evidence.  If  a written 
document  is  produced,  as  above,  the  contra- 
diction is  more  conclusive  than  in  the  other 
case  ; unless  the  meaning  put  upon  the  docu- 
ment, or  its  genuineness,  or  its  exemption 
(i.  e.  the  exemption  of  the  act  of  writing  it) 
from  force  or  fraud,  be  contested  and  ren- 
dered dubious. 

Next,  let  the  answer  be.  Yes,  I am  an 
atheist,*  Then,  indeed,  the  man  must  be  an 
atheist ; at  any  rate  he  must  be  taken  for  an 
atheist.  But  shall  this  answer  be  regarded 
as  a piece  of  evidence  warranting  the  exclu- 
sion ? No,  surely  ; and  for  this  reason.  The 
answer  is  cither  false  or  true.  If  false,  the 
supposed  cause  of  the  exclusion  fails  in  point 
of  fact : — he  is  not  an  atheist ; he  cannot, 
therefore,  with  propriety,  be  excluded  on  the 
ground  of  atheism.  If  the  answer  be  true. 


• Those  who  do  not  believe  in  the  existence 
of  a God,  or  in  a future  state  of  rewards  and 
punishments,  cannot  be  admitted  as  witnesses 
in  England.  Omychund  v.  Barker,  1 Atkyns, 
45;  Rex  v.  White,  Leach,  430.  Gilb.  L.  E.  145. 
2 Hawk.  P.  C.  434.— A</. 
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the  cause  of  exclusion  fails  on  another  ground : 
the  presumption  of  mendacity,  the  presump- 
tion grounded  on  the  atheism,  is  proved  to 
be  erroneous. 

What  is  known  to  every  man,  cannot  be 
unknown  to  him ; — viz.  in  the  first  place,  the 
general  odium  to  which  this  declaration  is 
likely  to  expose  him : in  the  next  place,  to 
what  a degree  it  cannot  but  diminish  the  de- 
gree of  credence  likely  to  be  given  to  his 
evidence ; i.  e.  counteract  what  cannot  but 
be  his  own  purposes,  if  his  evidence  be  pur- 
posely false.  On  the  other  hand,  if  he  says. 
No,  I am  not  an  atheist,  — the  avoidance  of 
that  infamy,  the  preservation  of  bis  evidence 
from  that  discredit,  is  certain  : mendacity 
would  find  the  field  quite  clear ; disproof 
would  be  impossible.  What,  then,  to  the 
present  purpose,  is  the  effect  of  such  a de- 
claration ? To  show  that  from  the  three  other 
sanctions,  one  or  all  of  them,  his  will  (such 
is  his  relative  sensibility)  experiences  that 
degree  of  influence,  which,  on  the  minds  of 
so  large  a proportion  of  mankind,  all  four 
together  are  so  frequently  insufficient  to  pro- 
duce. 

Compare  this  case  with  the  above-men- 
tioned vulgar  notion  about  interest.  By  that 
prejudice,  men  in  general  are  presumed  ready 
to  give  mendacious  testimony  by  the  slightest 
particle  of  interest.  Here  is  an  interest, 
— and  that  an  interest  corresponding  to  the 
moral  sanction  — an  interest  corresponding  to 
the  fear  of  shame, — urging  him,  and  with 
great  force,  to  speak  falsely  on  this  occasion, 
by  saying  that  he  is  not  an  atheist,  when  he 
is.  Urged  by  a detachment  of  that  force 
(viz.  the  force  of  the  moral  sanction)  to  de- 
viate from  the  path  of  truth ; yet,  such  is  the 
power  of  that  sanction  over  his  will,  there 
exists  still  in  his  mind  the  main  body  of  that 
force  (for  by  the  supposition  all  the  other 
three  sanctions  are  out  of  the  question,)  act- 
ing upon  him  with  such  effect  as  to  keep  his 
discourse  steady,  and  preserve  him  from  stray- 
ing into  that  sinister  path  towards  which  it 
is  thus  impelled. 

This  is  no  place  for  the  discussion  of  opi- 
nions on  the  subject  of  religion ; but  one 
general  observation  belongs  strictly  to  the 
present  purpose.  Were  an  atheist  a worse 
monster  than  he  has  ever  been  supposed  to 
be — bent  upon  doing  mischief  in  all  possible 
ways,  on  all  possible  occasions,  and  by  all 
possible  means,  false  testimony  among  the 
rest, — a rule  excluding  testimony  on  the  score 
of  atheism  would  afford  no  security  against 
the  mischief  to  be  apprehended  from  that 
source:  for,  to  get  rid  of  the  exclusion,  he 
would  have  no  more  to  do  than  to  put  him- 
self to  the  expense  of  a falsehood,  of  which 
the  detection  is  impossible.  On  the  other 
hand,  the  exclusion  operates,  to  a consider- 
able extent,  as  a safeguard  to  all  criminals, 


[B.  IX  p.m. 

atheists  or  not,  who,  when  called  upon  to 
bear  testimony  against  one  another,  are  will- 
ing to  make  profession  of  atheism. 

Under  the  exclusions  founded  on  crimi- 
nality, a man  has  a licence  to  commit  crimes, 
but  he  will  not  seek  it  for  the  purpose:  it 
would  be  too  expensive : he  must  pay  for  it, 
either  with  his  liberty  (not  to  speak  of  other 
punishment)  or  with  his  life.  Under  those 
founded  on  religion,  he  may  seek  it  for  the 
purpose : he  may  take  out  the  licence,  and 
take  it  out  for  almost  nothing.  A knot  of 
any  sort  of  criminals  may  conspire,  and  insure 
to  one  another  impunity,  so  far  as  depends  on 
the  evidence  of  each  other. 

An  atheist  is  a bad,  witness  ; but  how  to 
know  him  from  another  ? It  must  be  from 
his  own  account  of  himself,  if  from  anything: 
for  atheism  is  not  written  on  a man’s  fore- 
head. Which,  then,  is  the  true  atheist  ? — the 
man  who  says  be  is  not  an  atheist,  and  is  one? 
or  the  man  who  says  he  is  an  atheist,  and  is 
not  so  ? This  pretended  atheist  (it  should 
seem)  must  be  considered  as  the  true  one, 
for  every  practical  purpose.  Those  who  speak 
of  atheists  as  lying  under  the  disabilities  in 
question,  must,  if  they  mean  anything,  mean 
such  persons,  and  all  such  persons,  as  exhibit 
the  only  marks  of  atheism  which  the  nature 
of  the  case  can  by  any  possibility  afford.  If 
this  be  true,  here  is  a receipt,  and  that  an 
infallible  one,  whereby  any  man  that  pleases 
may  render  his  testimony  unreceivable.  The 
conspirators  in  one  of  the  assassination  plots 
against  Henry  the  Fourth  of  France,  or  his 
predecessor  (I  forget  which,)  made  use  of 
the  sacrament  as  an  instrument  for  binding 
one  another  to  mutual  fidelity.*  Had  they 
brooded  over  their  plots  under  the  shadow  of 
the  English  common  law,  they  might  have 
found  in  atheism,  or  pretended  atheism,  a 
security  of  rather  a different  nature,  it  must 
be  confessed,  but  applicable  to  the  same  use, 
and  of  rather  superior  efficacy.  A man  might 
have  taken  ever  so  many  sacraments,  and 
be  never  the  worse  witness:  but  one  good 
declaration  of  atheism,  made  in  proper  form 
and  in  proper  company,  will  be  enough  to 
make  him  as  bad  as  can  be  desired.  When 
a man  has  been  received  to  serve  the  king, 
if  he  would  serve  with  safety,  he  must  pro- 
duce a certificate  of  orthodoxy,  as  demon- 
strated by  taking  the  sacrament  according  to 
the  forms  of  the  English  church.^  When  a 
man  proposes  to  join  in  murdering  the  king, 
if  he  would  do  the  business  in  safety  as  against 
his  associates,  he  must  make  them  furnish 
him  with  a certificate  of  their  atheism. 

Speculation,  quoth  somebody.  No ; casos 


• Thuani  Historia.  I * 

t The  9 Geo.IV.  c.  17,  rcpeids  so  wddj  M 
the  Corporation  and  Test  Aets  isioqtliws  the 
sacrament  to  be  uken. — jEi  • 
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of  evidence  excluded  on  account  of  atheism 
have  every  now  and  then  presented  them- 
selves in  practice.* 

The  same  strain  of  imbecility  which  gave 
rise  to  the  examination  on  the  voire  dire, 
has,  after  suffering  the  question  to  be  put  — 
“ Are  you  an  atheist  ?” — and  receiving  an 
answer  regarded  as  amounting  to  an  affirma- 
tive, shut  the  door  against  the  witness  ; and, 
in  revenge  for  his  veracity,  administered 
injustice  instead  of  justice  to  the  party  un- 
fortunate enough  to  stand  in  need  of  this 
evidence. 

Besides  the  offence  against  the  dictates  of 
reason  and  justice,  the  question  thus  put 
was  repugnant  to  the  known  •■u’-es  of  ac- 
tually existing  law.  In  virtue  ot  a statute 
still  in  force, t a declaration  to  any  such  effect 
subjects  the  individual  to  penalties  of  high 
severity : and  the  rule,  that  no  man  shall, 
in  return  to  any  question,  give  an  answer 
that  can  have  the  effect  of  subjecting  him 
to  any  sort  of  penalty,  is  the  firmly-estab- 
lished fruit  of  that  mischievous  superstition, 
the  war  upon  which  will  form  the  business 
of  the  ensuing  Part. 

Question  and  answer  together,  the  dis- 
closure was  such  as  could  not  bufbave  given 
no  slight  wound  to  the  feelings  of  a great 
majority,  if  not  the  whole,  of  the  surround- 
ing audience.  But  the  wound  had  for  its 
authors,  not  the  honest  and  intrepid  witness, 
but  the  crew  of  learned  sophists  : the  attor- 
ney who  put  the  insinuation  into  the  brief — 
the  advocate  who  formed  a question  out  of 
it,  — but,  above  all,  the  judge,  who  suffered 
such  a question  to  be  put. 


* The  books  exhibit  several  cases  of  this  sort; 
and  from  private  information  it  has  happened  to 
me  to  hear  of  several  not  mentioned  in  any 
book. 

[Such  a case  occurred  only  a few  months  ago. 
One  of  Carlile’s  shopmen  had  been  robbed.  His 
evidence  was  refused,  and  justice  denied  to  him, 
on  the  ground  of  what  lawyers  affectedly  called 
defect  of  religious  principle Editor,  ] 

+ Since  this  was  written  (July  180H)  the  sta- 
tute against  blasphemy  has  been  repealed;®  but 
the  Lord  Chancellor  (by  virtue  of  that  power 
of  superseding  the  will  of  the  legislature,  which 
judges  never  ‘ hesitate  to  assume  to  themselves 
whenever  they  need  it,)  has  taken  upon  himself 
to  declare,  that  to  deny  the  Trinity  is  still  an 
offence  at  common  law Editor. 


* Independent  of  the  statute  9 & 10  Will.  III. 
c.  32,  a blasphemous  libel  was  still  indictable  at 
common  law.  Rex  v.  Carlysle,  3 B.  & A.  161. 
The  statute  was  repealed,  so  far  as  regards  the 
denying  any  one  of  the  persons  of  the  Holy 
Trinity  to  be  God,  by  the  63  Geo.  III.  c.  ICO. 
The  3 Jac.  I.  c.  21,  enacts,  that  if  in  any  play  or 
exhibition  of  that  kind,  the  name  of  the  Trinity, 
or  of  any  of  the  persons  of  the  Trinity,  be  made 
use  of,  in  a profane  and  jestipg  manner,  the  of- 
fender shall  forfeit  £10. — Edt 


§ 2.  Cacotheisni,  or  bad  religion,  an  improper 
ground  of  exclusion. 

How  impossible  it  is  from  atheism  to  de- 
duce a proper  ground  for  exclusion,  we  have 
just  been  seeing.  From  cacotheism,  though 
no  good  ground,  yet  a less  bad  ground  might 
be  made,  if  there  were  any  man  whose  God 
commanded  him  to  commit  perjury ; mean- 
ing always  by  perjury  (what  it  were  so  much 
-to  be  wished  were  always  meant  by  it,)  men- 
dacity by  party  or  witness  on  a judicial  oc- 
casion— oath  or  no  oath.  The  gods  of  the 
Hindoos,  if  the  translations  we  have  of  their 
scriptures  are  in  this  instance  to  be  depend- 
ed upon,  license  such  mendacity  in  certain 
cases.  J 

On  this,  as  on  every  other  part  of  the 
ground,  common  law  is  up  in  arms  against 
common  sense  and  common  honesty,  and, 
by  its  inconsistencies,  against  itself. 

The  God  of  the  Jews,  and,  by  a prodi- 
gious and  modern  stretch  of  jurisprudential 
liberality,  the  God  of  the  Mahometans,!  and 
the  god  of  the  Hindoos, § are  tolerated  as 
not  countenancing  perjury.^  The  God  who 


+ Vide  supra,  Vol.  VI.  p.  272. 

II  Duller,  292.  S Ibid. 

^ Moreover,  by  a still  more  recent  effort  of 
liberality,  a Scottish  schismatic,  under  the  name 
of  a Covenanter,  has  also  been  admitted  to  give 
evidence;  although  instead  of  kissing  the  book, 
as  a man  of  perfect  trustworthiness  would  have 
done,  he  contented  himself  with  looking  at  it, 
lifting  up  his  right  hand  at  the  same  time. — [In 
Mildrone’s  case,  Leach,  412,  “ Mr.  Justice  Gould 
said,  that  on  the  trial  of  the  rebels  at  Carlisle, 
in  the  year  1745,  finding  it  to  be  the  ceremony 
of  a particular  sect,  he  admitted  the  witness  to 
swear  by  the  form  of  holding  up  his  hand,  with- 
out touching  the  book,  or  kissing  it ; and  that 
he  afterwards  referred  the  case  to  the  opinion  of 
the  twelve  judges,  who  determined  that  the  wit- 
ness was  legally  sworn.”  On  this  authority  Mil- 
drone  was  exempted  from  kissing  the  book,  and 
was  sworn  in  the  following  form : — “ You  swear, 
according  to  the  custom  of  your  own  country,  and 
the  religion  you  profess,  that  the  evidence  you 
shall  give  between  our  sovereign  lord  the  king, 
and  the  prisoner  at  the  bar,  shall  be  the  truth,  the 
w'hole  truth,  and  nothing  but  the  truth.  ,So  help 
you  God.”  If  the  English  judges  had  thought 
the  matter  worth  inquiring  into,  they  would  have 
found,  that  kissing  the  book  is  a practice  quite 
unknown  in  Scotland,  unless  in  deference  to  the 
peculiar  religious  scruples  of  a witness.  The  Scot- 
tish form  does  not  appear  to  have  any  connexion 
with  religious  views ; and  it  is  probable,  that  the 
Scotchmen  who  objected  to  the  kissing  the  book, 
were  merely  obstinate  individuals,  annoyed  by 
finding  a deviation  from  the  practice  to  which 
they  had  been  accustomed.  The  form  of  the 
oath  in  Scotland  is  — “ I swear  by  AlmightyGod, 
and  as  I shall  answer  to  God  at  the  great  day  of 
judgment,  that  I will  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  so  far  as  I 
know,  or  shall  be  asked,  on  this  occasion.”  In 
the  revenue  department  of  the  Excheqiier  Court 
of  Scotland,  the  practice  of  England  was  intro- 
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hinds  men  to  veracity  by  broken  saucers,* 
the  God  oftlie  Chinese,  — if  they  have  a god, 
though  it  has  so  often  been  said  they  have 
none, — even  he  is  tolerated:  the  God  of 
the  catholics  and  the  God  of  quakers  is  not 
tolerated.  In  intendment  of  law,^  he  either 
commands  perjury,  or  is,  at  best,  indifferent 
about  it. 

No ; this  account  is  not  yet  a.correct  one  : 
were  this  the  law,  it  would  be  reasonable,  in 
comparison  with  what,  when  correctly  stated, 
it  will  be  seen  to  be. 

I.  Catholics. 

Catholics  excluded ! those  Christians,  in 
comparison  with  whom,  those  who  are  not 
Catholics  compose  a small  minority.  Church 
of  England  men  a still  smaller ! Catholics, 
than  whom,  till  as  it  were  of  yesterday,  there 
were  no  other  Christians!  Evidence  of  ca- 
tholics excluded!  Are  we  then  commanded 
by  law  to  believe  that  there  is  neither  so- 
ciety, nor  laws,  nor  judicature,  nor  evidence, 
nor  veracity,  among  the  greater  part  of  Chris- 
tians ?t 


duced  at  the  Union.  In  Clerk  and  Scrope’s 
History  of  the  Exchequer  in  Scotland  (p.  32,) 
there  is  this  curious  remark — “ When  witnesses 
appear  in  court,  those  for  the  plaintiff  are  first 
examined  on  oath,  to  be  taken  either  conform 
to  the  English  or  Scottish  form.  The  last  is 
..sometimes  required,  as  what  some  people  fancy 
more  solemn ; and  especially,  if  the  fir.st  be 
profanely  considered  by  the  witness,  only  a.s  a 
custom-house  oath,  as  is  but  too  frequently  the 
case.” — Ed. 

* In  the  pamphlet  intituled,  “ Trial  at  large 
of  Aeon,  a Chinese  TarUr  Sailor,  for  Murder. 
Tried  at  the  Admiralty  Ses.sions,  liolden  at  the 
Sessions’  House,  in  the  Old  Bailey,  on  Friday, 
July  4,  1806,  before  Sir  William  Holt,  knight, 
judge  of  the  High  Court  of  Admiralty,  and  Sir 
Simon  liC  Blanc,  knight,  one  of  the  judge.s  of  the 
Court  of  King’s  Bench.  London:  Printed  for, 
and  sold  by,  R.  Butters,  22  Fetter  Lane,  Fleet 
Street.”  rage  4,  “ The  oath  being  repeated  in 
the  Chinese  language,  on  the  conclusion,  a China 
saucer  is  presented  to  the  person,  which  he  holds 
in  his  right  hand,  and  then  dashes  to  pieces ; the 
signification  of  which  is,  that  if  he  does  not  speak 
the  truth,  may  his  body  be  dashed  to  pieces  in  the 
same  manner  as  the  saucer.” 

■f  Somehow  or  other,  it  happens,  that  for  two 
centuries  there  is  not  a case  of  state  perjury  on 
the  black  side,  but  religion,  and  in  particular  the 
Church  of  England  religion,  is  at  the  bottom  of 
it.  The  popish  plot  is  a striking  example.  I .am 
not  so  shallow  or  so  violent  as  to  conclude  from 
this  circumstance,  that  a man  who  has  a religion 
is  less  trustworthy  than  one  who  has  none,  or  that 
the  Church  of  England  religion  is  a worse  religion 
than  the  Catholic.  But  one  use  I cannot  refrain 
from  making  of  these  occurrences,  against  the 
incapacitation  grounded  on  Catholicism.  On  the 
Church  of  En^and  side,  I find  in  history  symp- 
toms of  perjury  of  the  worst  sort : and  on  the 
Catholic  side  none.  I am  not  so  mad  as  to  say, 
that  whoever  is  a Church  of  England  man  is  on 
that  account  unfit  to  be  believed  ; but  thus  much 
I cannot  but  say,  that  as  far  as  the  indications. 


1;b.ix.  P.HI,  •> 

Catholics  excluded!  Oh  no — not  all  ca- 
tholics : no,  only  those  who  have  exhibited  a 
degree  of  attachment  to  the  duties  of  religion; 
such  a degree  a»,  among  protestants,  would 
be  as  rare  as  martyrdom  is  rare.  A catholic, 
as  such,  is  not  excluded ; he  must  be  a popish 
recusant. J An  oath  is  tendered  to  him. — an 
oath  such  that  the  catholic  who  takes  it  re- 
nounces his  religion,  denies  that  he  is  a catho- 
lic : it  was  devised,  and  avowedly,  for  this 
very  purpose.  Thus,  then,  under  the  spirit  of 
this  policy,  a distribution  is  made  pf  catholics 
into  two  classes  — perjurers  and  non-per- 
jurers : to  all  who  will  perjure  themselves, 
the  door  of  the  witness-box  is  thrown  open ; 
against  all  who  will  not  perjure  themselves, 
it  is  shut. 

It  is  with  catholics,  as  we  have  seen  it  to 
be  with  atheists.  It  is  not  to  atheists  that 
the  law  is  opposed  : it  is  only  to  such  atheists 
as  will  not  perjure  themselves.|) 

afibrded  by  the  history  of  England  extend,  there 
is  more  ground  for  excluding  a Church  of  Eng- 
land man  than  for  excluding  a Catholic,  or  a man 
of  any  other  sect. 

^ A popish  recusant  (it  may  be  said)  is  now 
become  no  more  than  an  empty  name.  To  be  a 
popish  recusant,  a man  must  be  a papist ; and 
there  are  now  no  papists  : new  oaths  having  been 
devised,  new  oaths,  which  catholics,  ills  supposed, 
have  no  objection  to  take.®  Be  it  so  : but  then 
the  class  remains  open  to  receive  as  many  as  may 
choose  to  enter  into  it.  That  some  would  remain 
attaclied  to  it,  at  least  in  their  hearts,  was  the 
very  supposition  upon  which  the  new  laws  were 
grounded.  Else,  what  use  for  any  new  laws  ? 
else,  what  is  there  done  by  the  new  laws,  that 
would  not  have  been  done  much  better  by  a 
sponge  ? Why  leave  the  statute-book  still  in- 
cumbered with  the  engines  (rusty  as  they  arel  of 
ersecution  and  intolerance  ? But  antipathy, 
lind  antipathy,  must  have  its  pastime  saved  for 
it ; deprived  of  flesh  and  blood,  it  must  still  have 
a mannikin  to  pummel  and  vent  itself  upon.  Ho- 
garth has  painted  cruelty  on  its  progress : this  is 
cruelty  on  its  return.  Be  this  as  it  may ; on  this 
head,  so  far  as  exclusion  is  concerned,  whatever 
thanks  may  be  due  to  statute  law,  none  are  due 
to  jurisprudence. 

II  It  IS  thu.s  with  oaths,  on  every  occasion  on 
which  they  are  employed  as  tests.  A line  drawn 
with  great  ceremony : the  population  of  the  coun- 
try  divided  by  it  into  two  classes.  On  one  side 
of  the  line,  aU  those  whom  the  proffered  seduc- 
tion is  unable  to  draw  aside  from  the  path  marked 
out  l)y  conscience;  on  the  other,  all  those  in  whose 
eyes  the  most  solemn  and  deliberate  assertion  is 
an  empty  ceremony.  On  the  one  side,  all  those 
of  wliom,  by  the  experiment,  you  are  made  sure 
that  they  will  not  be  perjurers;  on  the  other  side, 
all  those,  of  each  of  whom,  the  best  that  can  be 
said  is,  that  it  cannot  be  known  whether  he  be 
or  be  not  a perjurer.  A line  drawn ; gnd  to  what 
purpose  ? That  every  man  of  whom  it  is  cloWf 
that  he  will  not  perjure  himself,  may  be  suhjected'’' 

* ' V -i  ' 

“ See  18  Geo.  III.  c 60 ; 31  Gea  Jll.  « 82 ; 
43  Geo.  III.  c.  30 ; and  finaUy,  tbAiAet  fc»»wn‘ 
by  the  name  of  the  Catholic  Ad, 

T 0 Geo.  IV.  c.  7— Etf-  ' ? 
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IL  QuakerSi 

What  is  known  to  everybody,  is,  that  as 
far  as  anything  can  be  true  that  is  predicated 
of  men  In  wfiole  classes,  the  quakers  are  the 
most  veracious  of  mankind.  Whatever  re- 
gard men  at  large  are  wont  to  pay  to  that 
which  they  say  upon  oath,  that,  and  more, 
is  paid  by  this  knot  of  friends  to  what  is  said 
by  them  (on  the  like  serious  occasions  at 
least)  without  oath. 

By  the  legislature  itself,  to  say  the  least, 
they  are  not  regarded  as  mendacious.  Laws 
have  been  made  for  the  express  purpose  of 
giving  indulgence  to  their  weakness,  and  ad- 
mitting them  to  give  ^evidence  without  the 
ceremony.  Laws  made  : yes ; but  here  comes 
jurisprudence  with  its  distinctions,  its  per- 
plexities, and  its  inconsistencies.  In  with 
him,  on  civil  ground  : out  with  him,  on  cri- 
minal* Occasion  there  has  been  to  say, 
over  and  over  again,  that,  as  to  all  criminal 
cases,  where  the  punishment  is  not  beyond 
pecuniary,  the  distinction' is  nominal  and  fri- 
volous : since,  for  the  self-same  offence  or 
supposed  offence  — for  the  self-same  cause,  a 
man  may  be  proceeded  against  (at  the  option 
of  whoever  chooses  to  proceed  against  him) 
in  the  one  way  or  the  other.  Accordingly,  to 
the  e.\tent,  at  any  rate,  of  this  coincidence, 
the  admitting  law  cannot  do  right,  but  it  must 
do  wrong.  It  cannot  do  right  in  admitting  the 
quaker  in  a civil  cause,  without  doing  wrong 
in  excluding  liim  when  the  suit  chosen  has 
been  one  of  the  criminal  sort. 

But  suppose  the  punishment  ultra-pecu- 
niary: suppose  man’s  life  at  stake:  suppose 
a quaker,  — that  is,  a man  calling  himself  a 
quaker,  — wicked  enough  to  attempt  murder 
with  his  tongue  : has  not  the  law  suffering 
enough  at  its  command  to  punish  him  with  ? 
In  non-quakers,  law  exempts  not  from  pu- 
nishment murder  committed  with  this  instru- 
ment. The  punishment  which,  in  this  case, 
is  too  much  fora  non-quaker, — might  not 
some  of  it  be  reserved  for  the  quaker,  and 
serve  as  a succedaneum  to  the  ceremony  to 
which  he  is  thus  recalcitrant  ? 

Gonceive  a class  of  men,  amounting  to 
many  thousands,  on  whose  persons,  male  or 
female,  and  in  whose  presence,  so  there  be  no 

to  some  disability,  some  insecurity,  some  disho- 
nour : that  every  man,  of  whom  it  is  matter  of 
doubt  whether  he  is  or  is  not  perjured,  may  be 
gratified  with  a share  in  some  monopoly,  with  the 
possession  of  some  privilege.  In  the  case  of  such 
a law,  who  will,  and  who  will  not,  be  perjurers, 
cannot  be  seen  till  it  is  passed  and  executed ; but 
what  may  be  seen,  and  that  as  soon  as  it  has  been 
put  to  tne  vote,  is,  that, — in  intention  at  any 
rate,  and  so  far  as  depends  upon  themselves, — 
all  who  vote  for  it  are  suborners.  Thus  it  is, 
that,  with  religion  on  their  lips,  raen  wage  war 
against  morality  and  human  happiness.  When 
will  such  warfare  cease  ? 

• See  Vol.  VI.  p.  3«1,  Note  6 Ed. 


other  witnesses,  all  other  men  are  left  free 

have  a licence  from  the  law,  to  commit  (so 

they  be  but  capital)  all  imaginable  crimes, 

rape,  robbery,  burglary,  mayhem,  incendiar- 
ism, and  so  forth.  As  to  property  of  persons 
absent,  destroyed  or  stolen  in  their  presence, 
this,  with  so  many  other  trifles  of  the  like 
nature,  is  scarce  worth  adding.  I remember 
the  case  of  a man  who,  in  pursuit  of  a scheme 
of  plunder,  set  a house  on  fire,  and  who,  be- 
cause nobody  had  seen  what  he  was  about  but 
a quaker,  was  turned  loose  again  to  burn  other 
bouses. 

Here  again  comes  the  same  sort  of  incon- 
sistency as  was  observed  in  the  case  of  the 
atheist  and  the  catholic.  Obeying  the  dictates 
of  conscience,  a man  remains  incredible ; vio- 
lating them,  he  becomes  credible. 

III.  Persons  excommunicated. 

You  omit  paying  your  attorney’s  bill : if 
the  bill  is  a just  one,  and  you  able  to  pay  it, 
this  is  wrong  of  you ; but  if  unable,  your  lot 
(of  which  immediately)  will  be  just  the  same. 
If  the  business  done,  was  done  in  a court  called 
a common-law  coiwt,  your  attorney  is  called 
an  attorney,  and  the  case  belongs  not  to  this 
purpose.  If  in  a court  called  an  ecclesiastical 
court,  the  attorney  is  called  a proctor  : you 
are  imp«iisoned,  and  so  forth; — but  first  you 
must  be  excommunicated.  For  this  crime,  or 
for  any  other,  no  sooner  are  you  excommuni- 
cated, than  a discovery  is  made,  that,  being 
“ excluded  out  of  the  church,”  you  are  “ not 
under  the  influence  of  any  religion  you  are 
a sort  of  atheist.  To  your  own  weak  reason 
it  appears  to  you  that  you  believe ; but  the 
law,  which  is  the  perfection  of  reason,  knows 
that  you  do  not.  Being  omniscient,  and  infal- 
lible, and  so  forth,  she  knows  that,  were  you 
to  be  heard,  it  would  be  impossible  you  should 
speak  true : therefore,  you  too  are  posted  off 
upon  the  excluded  list,  along  with  atheists, 
catholics,  and  quakers. 

Forbidden  by  his  religion,  a quaker  will  not 
pay  tithes;  sued  in  the  spiritual  court,  he  is 
excommunicated.  As  a witness,  he  is  now  in- 
competent twice  over  ; once  by  being  a qua- 
ker, and  again  by  being  excommunicate.  Why 
by  being  excommunicate  ? Answer,  per  Mr 
Justice  Buller:  “ Because  he  is  not  under 
the  influence  of  any  religiou.’’^ 

Of  the  exclusionary  system,  a part  of  the 
mischief  (it  has  been  already  observed)  not 
to  speak  of  other  parts,  is,  that  it  involves  in 
it  a licence  to  persons  unknown,  in  unknown 
numbers,  to  commit  injustice  in  all  imaginable 
shapes  : to  commit  all  imaginable  crimes. 


-f-  Buller,  292. 

± Since  these  two  paragraphs  were  written 
(J  uly  1806,)  the  incompetency  of  excommuni- 
cated persons  to  give  evidence  has  been  removed 
by  the  statute  63  Geo.  III.  c.  127  (Phillipps,  h 
26.) — Editor. 
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To  the  legislator,  having  always  an  inte- 
rest more  or  less  unmixed  in  the  well-being 
of  the  people  — being  always  more  or  less 
governed  by  that  interest, — to  the  real  and 
legitimate  legislator,  acting  as  such,  it  could 
hardly  have  happened,  unless  by  sinister  coun- 
sel, to  give  in  to  a system  so  obviously  hostile 
to  the  well-being  of  the  people. 

By  the  j udge,  acting  under  the  fee-collecting 
system,  and  under  the  sinister  impulse  given 
to  him  by  that  system,  — by  the  judge  wield- 
ing in  disguise  the  sceptre  of  legislation,  public 
interest  would,  at  best,  and  where  not  exposed 
to  an  eye  of  positive  hostility,  be  regarded, 
of  course,  with  inditference.  When  lawyer’s 
profit  (the  only  serious  object  of  bis  care)  had 
mischief  (in  whatever  shape  — expense,  de- 
lay, vexation,  misdecision,  failure  of  justice) 
for  its  immediate  cause,  or  (what  comes  to 
the  same  thing)  its  inseparable,  though  but 
collateral  accompaniment,  — mischief  would 
be  the  fruit  of  his  choice : and  hence  it  was 
by  the  exclusion  of  the  presence,  and  thence 
of  the  testimony,  of  the  parties,  that  the  foun- 
dation of  the  exclusionary  system,  that  grand 
support  of  the  fee-collecting  system,  was  laid. 
When  the  above-described  connexion  between 
lawyer’s  protit  and  non-lawyer’s  misery  either 
did  not  exist,  or  did  not  present  itself  to  his 
view, — then  it  was  that,  every  now  arid  then, 
it  would  happen  to  him  to  produce  mischief 
and  misery,  not  purposely,  not  with  malice 
prepense,  but  only,  as  the  clown  in  Dryden’s 
legend  whistled,  for  want  of  thought. 

In  the  present  case,  it  would  appear,  that 
so  wide  a deviation  from  the  line  of  utility 
and  justice  was  mainly  occasioned  by  the  sen- 
timent of  antipathy. 

Although  punishment  admits  of  no  other 
justificative  reason,  than  a probable  prospect 
of  the  production  of  greater  good — of  an  in- 
crease in  the  aggregate  mass  of  happiness,  of 
a decrease  in  the  aggregate  mass  of  misery; 
yet  such  has  rarely  been  the  final  cause  of 
punishment  in  the  mind  of  the  legislator  : 
especially  in  those  times  of  primeval  barba- 
rism, in  which  all  systems  of  legislation  have 
had  their  rise.  Diminution  of  suffering  (viz. 
on  the  part  of  the  community  injured  by  the 
offence)  may  have  been,  in  any  given  instance, 
the  result  and  fruit  of  punishment;  but,  even 
where  this  is  the  case,  not  diminution,  but 
production,  of  suffering  — viz.  on  the  part  of 
the  offender,  — has  but  too  often,  and  per- 
Jiaps  in  the  origin  of  society,  most  commonly, 
been  at  least  the  predominant,  if  not  the  sole, 
object  and  end  in  view.  By  the  view  of  such 
or  such  a mode  of  conduct,  the  feeling  of  an- 
tipathy has  been  excited  in  the  breast  of  the 
man  in  power  : to  gratify  it,  he  sets  himself 
to  work  to  plague  and  torment  the  individual 
by  whom  that  unpleasant  sensation  has  been 
excited  : by  the  spectacle  of  the  suffering  so 
produced,  the  appetite  receives  its  gratitica- 
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tion.  At  the  same  time,  the  same  spectacle, 
exhibiting  itself  to  the  eyes  or  the  imagination 
of  those  who,  were  it  not  for  the  punishment, 
might  have  engaged  in  the  practice  of  acts  of 
the  same  sort  astheact  thus  punished,  restrains 
them,  to  a certain  degree,  from  the  thus  for- 
bidden practice,  and  causes  acts  of  that  de- 
scription to  be  less  frequent  than  they  would 
be.  If  the  mode  of  conduct  whereby  the  an- 
tipathy has  been  produced  be  of  the  number 
of  those,  the  consequences  of  which  have  more 
of  evil  in  them  than  of  good,  the  restraint 
thus  produced  is  beneficial  to  the  community. 
It  is  not  the  less  beneficial  to  the  commu- 
nity, for  not  having  been  present,  in  idea,  to 
the  mind  of  the  man  in  power  : but  neither, 
on  the  other  hand,  from  its  having  been  the 
eventual  result  of  the  use  he  has  thus  been 
making  of  his  power,  does  it  follow,  by  any 
means,  that  the  idea  of  it  was  previously  pre- 
sent to  his  mind.  If  it  had  been  uniformly 
present  to  his  mind  — if  the  benefit  to  the 
community  had  been  the  ultimate  object  of 
his  exertions  — if  the  suffering  of  the  ob- 
noxious person  had,  instead  of  being  the  ul- 
timate object,  been  no  more  than  the  means, 
the  mediatory  object,  — the  quantum  of  suffer- 
ing would  have  been  measured  out  according 
to  the  object  — vvould  have  been  suited  to  it 
in  quality,  would  have  been  adjusted  to  it 
in  quantity,  and  would  not  anywhere  have 
overshot  the  mark  : not  a particle  of  suffer- 
ing would  have  been  produced,  of  which  the 
effects  had  not  previously  been  fully  compre- 
hended and  accurately  ascertained.  Of  any 
such  accuracy,  however — of  any  such  calm 
and  exclusively-appropriated  attention  to  the 
aggregate  interest  of  the  community,  and  the 
ends  of  public  justice,  the  very  idea  is  new  — 
even  at  the  present  advanced  period  in  the 
career  of  perfectibility  and  civilization.  Much 
more  must  the  practice  have  been  generally 
unknown,  in  those  rude  times  in  which  the 
art  of  legislation  was  in  its  cradle  — in  those 
times  of  infantine  ignorance,  which  are  still 
suffered  to  rule  the  destiny  of  riper  age.  — 
In  this  temper  of  mind,  among  men  whose 
minds  were  engrossed  by  these  narrow  viriws, 
no  wonder  that  any  vehicle  or  mass  of  mis- 
chief, which  promised  to  add  anything  to  the 
plague,  should  be,  snatched  up  and  hurled  at 
the  head  of  the  obnoxious  offender,  with  little 
knowledge  of,  and  as  little  solicitude  about, 
the  contents  : laid  hold  of,  and  eagerly  em- 
ployed, not  only  without  staying  to  investi- 
gate the  consequences,  present  and  future, 
near  and  remote,  certain  and  contingent,  with 
reference  to  the  obnoxious  individual,  — 
with  as  little  attention  to  any  effects  - 

it  might  be  productive  on  the  feelings 
individuals,  connected  by  accident 
the  individual  by  whose  offenrie  ‘P****^on 
had  been  excited  — individaals’WifO*e'«afffef- 
ing,  had  it  been  included  in  the-prospect,  was 
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not  of  a natnre  to  contribute  anything  to  the 
gratiflcatloa  aimed  at. 

Antipathy, . when  its  exertions  are  regu- 
lated by  utility  and  justice,  is  the  handmaid 
of  justice.  Antipathy  towards  the  injurer  is 
th#  natural,  and  in  a human  bosom  in  some 
degree  even  the  inseparable  consequence  of 
sympathy  for  the  injured. 

Unhappily  for  mankind,  the  antipathy  thus 
directed  has  not  been  most  energetic  or  most 
busy  when  the  object  to  which  it  pointed 
was  the  most  noxious.  They  who  have  di- 
minished the  sura  of  human  enjoyment — they 
who  have  augmented  the  sum  of  human  suf- 
fering— these  find  antipathy,  sooner  or  later, 
not  averse  to  repose : they  whose  opinions 
are  not  our  opinions — they  whose  pleasures 
are  not  our  pleasures — they  whom  we  op- 
press, they  whom  we  exclude  from  their 
share  of  common  benefits,  — these  are  they 
who  find  antipathy  implacable.  Wherever 
the  praise  of  virtue  is  to  be  earned  without 
the  expense  of  self-denial,  the  most  vicious 
will  never  be  found  the  most  backward  in 
the  chase. 

Against  the  perjurer,  his  kinsman  the  for- 
gerer,  and  the  motley  fellowship  of  felons, 
without  staying  to  distinguish  one  from  an- 
other, the  door  was  shut,  as  it  were  in  a pet, 
and  “ for  want  of  thought.”  The  precedent 
once  made,  the  opportunity  of  stigmatizing 
and  plaguing  the  traitor  and  the  atheist,  with 
his  kinsmen  the  catholic,  the  quaker,  and  the 
excommunicate,  was  not  to  he  lost.  Always 
remembered,  that  the  more  unforeseen  ex- 
clusions there  are,  and  the  more  unforeseen 
exceptions  to  exclusions,  the  more  arguments ; 
and  the  more  arguments,  the  more  fees. 

The  outlandish  men,  the  Mahometan,  the 
Hindoo,  and  the  Chinese,  against  whom  the 
door,  if  ever  shut,  has  been  opened,  are  al- 
most as  far  from  us  as  the  atheist,  and  much 
, farther  than  the  catholic  or  the  quaker.  But 
the  distance  of  the  outlandish  man  is  his  pro- 
tection. Blind  from  birth  to  the  lights  by 
which  we  are  illuminated,  he  is  not  a rebel 
to  the  examples  or  the  arguments,  logical 
or  golden,  by  which  we  are  governed.  Nui- 
sances, it  is  true,  all  pagans  are  ; but  happily, 
in  their  case  (unless  now  and  then  by  acci- 
dent,) the  nuisance  is  at  a distance  from  the 
nose.* 


• As  to  the  Chinese,  they  have  so  evil  a re- 
putation, and  look  so  much  like  athiests,  that, 
had  the  sine  qua  non  of  solemn  justice  not  been 
wanting,  the  breaking  of  the  saucer  might  have 
been  followed  by  an  examination  on  the  voire 
dire  ( supra,  p.  404;)  and  the  religion  or  irreli- 
gion  of  China  might  have  been  settled,  in  some 
way  or  other,  to  the  satisfaction  of  English  sages. 
But  Aeon  was  poor,  and  Aeon  had  no  advocate. 
On  this  occasion,  as  on  others,  homicide  being 
proved,  murder  was  presumed. 


CHAPTER  VI. 

IMPROPUIETY  OF  EXCLUSION  ON  THE  GROUND 

OF  MENTAL  IMBECILITY,  AND  PARTICULAR- 
LY OF  INFANCY  AND  SUPERANNUATION. 

The  last  ground  of  exclusion  on  the  score 
of  deception,  to  which  our  consideration  is 
called,  is  imbecility- 

Prom  whichever  source  it  be  derived,  the 
propriety  of  regarding  imbecility,  upon  occa- 
sion, as  a cause  of  suspicion,  is  obvious  and 
indisputable.  From  whichever  source  derived, 
the  taking  it  for  a cause  of  exclusion  will  be 
found  equally  indefensible. 

Mental  or  corporeal,  imbecility  — a term 
of  relation — admits  of  degrees  ad  infinilum. 
Imbecility,  in  a variety  of  respects,  is  the 
lot  of  all  created  beings.  Supposing  that,  in 
any  degree,  imbecility  were  capable  of  consti- 
tuting a proper  ground  of  exclusion,  by  what 
mark  could  that  degree  be  distinguished  from 
any  other?  From  the  impossibility  of  find- 
ing an  answer  to  that  question,  results  the 
impropriety  of  taking  it  for  a ground  of  ex- 
clusion in  any  case.  In  the  absence  of  any 
universal  mark  of  such  a degree  of  imbecility, 
to  form  such  opinion  as  the  nature  of  the  case 
admits  of,  there  is  but  one  rational  course, 
which  is,  the  examining  of  the  proposed  wit- 
ness: which  only  rational  course  is  the  very 
course  that,  upon  the  supposition  of  the  ex- 
clusion, is  not  suffered  to  be  taken. 

Infancy,  superannuation,  insanity:  what- 
ever be  the  modification  — connected  or  un- 
connected with  the  circumstance  of  age  — 
the  answer  will  be  still  the  same. 

Between  infancy  and  maturity,  it  is  ne- 
cessary, for  some  purposes,  to  diaw  a line 
at  a venture;  and  that  line  (notwithstanding 
the  wide  difference  in  respect  of  intellectual 
strength  between  individual  and  individual 
at  the  same  age) — that  line  a common  one, 
fixed  for  every  individual  at  the  same  place. 
But  to  the  present  purpose,  no  such  line  is 
necessary : no  such  line  can  afford  any  secu- 
rity against  deception  : no  such  line  can  fail 
of  producing,  if  not  deception  itself,  yet  (what 
is  worse)  misdecision. 

In  the  case  of  superannuation,  the  imprac- 
ticahility  of  drawing  any  line  for  that  pur- 
pose, without  the  most  palpable  absurdity,  is 
plainly  obvious.  Imbecility,  and  to  such  a 
degree  as  to  make  delivery  of  testimony  not 
merely  ineligible  but  impossible,  is  the  effect 
of  infancy  at  a certain  age.  Imbecility,  to 
this  purpose,  or  indeed  almost  any  other, 
considered  as  the  result  of  superannuation,  is 
but  an  accidental  concomitant,  and  indeed  a 
rare  one,  at  any  period  of  old  age. 

In  the  case  of  insanity,  a fixed  point  of 
time  for  this  purpose  is  not  incapable  of  being 
proposed,  but  incapable  of  being  employed 
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to  any  good  eflFect:  wten  (for  example)  a 
man,  having  by  competent  authority  been 
deemed  incapable  of  retaining  in  his  own 
hands  the  management  of  his  own  affairs, 
without  preponderant  prejudice  to  hitnself 
and  others,  has  by  competent  authority  been 
declared  in  that  state,  and  placed  under  the 
authority  of  a guardian  for  that  purpose. 

Here  indeed  would  be  a point  of  time  fixed; 
but  no  line  could  be  drawn  through  it,  ap- 
plicable with  any  advantage  to  this  purpose. 
From  any  degree  of  comparative  unfitness  in 
respect  of  providence,  and  the  various  other 
faculties  necessary  to  the  management  of  the 
variety  of  affairs  that  occur  in  human  life,  no 
tolerably-assured  inference  can  be  drawn  re- 
specting the  capacity  or  incapacity  of  giving 
a correct  and  intelligible  statement  of  a single 
fact  which  came  within  the  cognizance  of  a 
man’s  senses.  Before  the  arrangement  made, 
a man  may  have  been  completely  incapable 
perhaps  of  obtaining  perception  of  the  fact  — 
perhaps  of  remembering  and  giving  a correct 
and  intelligible  statement  of  such  perception, 
though  obtained ; — after  the  arrangement, 
competent  or  incompetent  to  tlve  general  ma- 
nagement of  his  own  affairs,  to  the  purpose 
of  delivering  testimony  it  may  happen  to  him 
to  be  as  completely  competent  as  another 
man.  These  observations  are  brought  to  view 
for  the  purpose  of  nipping  in  the  bud,  if  pos- 
sible, future  contingent  exclusions  on  this 
ground. 

Of  the  three  sources  and  modifications  of 
intellectual  imbecility,  infancy  is  the  only 
one  that  has  been  taken  for  exclusion  by 
English  law.  Accordingly,  of  the  three  words 
mentioned  in  this  view,  infancy  is  the  only 
one,  of  which,  for  this  purpose,  any  mention 
is  to  be  found  in  the  books.  For  the  same 
reason,  imbecility,  the  word  here  employed 
for  the  purpose  of  including  the  three  cases, 
and  bringing  to  view  the  ground  they  stand 
upon,  is  in  these  treasures  of  technical  science 
equally  unknown. 

In  a direct  way,  infancy  cannot  at  present 
be  employed  as  a bar  to  admission,  howso- 
ever immature  the  age.  For,  with  the  appro- 
bation of  the  twelve  judges,  in  the  case  of 
an  infant  of  no  more  than  seven  years  old,* 
and  in  a case  of  an  infant  under  seven  years 
old-f-  (how  much  under  is  not  said,)  this 
evidence  was  received. 

Unfortunately,  to  the  admission  given  in 
this  case,  two  conditions  precedent  have  been 
annexed. 

One  is,  that  the  child  shall  have  taken  an 
oath ; i.  e.  gone  through  the  same  ceremony 
by  which  testimonial  relation  is  preceded  in 
other  instances.  To  this  operation,  had  it 
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been  performed,  there  could  have  been  no 
objection.  The  misfortune  was,  that  in  9 
certain  instance  it  was  omitted : and  the 
consequence  was,  that,  a rape  having  been 
committed  “ oii  the  body  of  an  infant  under 
seven  years  of  age,”  the  man  by  whom,  if 
by  anybody,  the  mischief  was  done,  was  sent 
out  to  commit  other  rapes. 

“ The  prisoner”  (according  to  the  learned 
reporter  J)  was  convicted;  but  the  judgment 
was  respited,  on  a doubt  [not  having  any  re- 
lation to  the  fact,  but]  “ created  by  a mar- 
ginal note  to  a casein  Dyer’s  Reports;  for 
these  notes  having  been  made  by  Lord  Chief 
Justice  Treby,  are  considered”  (continues  the 
book)  “ of  great  weight  and  authority;  and 
it  was  submitted”  (by  Mr.  Justice  Bailer,  an- 
no 1779)  “to  the  twelve  judges,”  whether 
evidence,  under  any  circumstances  whatever, 
could  be  legally  admitted  in  a criminal  prose- 
cution, except  upon  oath  ? Answer:  No,  not 
in  any  case.  • 

2.  The  other  condition  was  and  is,  that 
the  “ infant  appear,  on  strict  examination  by 
the  court,  to  possess  a sufficient  knowledge 
of  the  nature  and  consequences  of  an  oath" 
— “ of  the  danger  and  impiety  of  falsehood. ’’jj 
For  a more  particular  description  of  the 
knowledge  and  the  danger  above  spoken  of  in 
general  terms,  the  following  exemplification 
promises  to  serve  as  well  as  any  other  that 
could  be  substituted  to  it,  since  neither  the 
questions  nor  the  answers  are  fixed  by  law. 
Extract  from  the  newspaper  called  the  Times, 
dated  I7th  Sept.  1803.  Proceedings  at  the 
“ Old  Bailey,  Friday,  Sept.  16,  1803.  Mary 
Ann  Carney,  a daughter  of  the  prisoner,  only 
twelve  years  of  age,  was  examined  relative 
to  the  idea  she  entertained  of  an  oath,  and 
the  consequences  that  would  result  from 
telling  a falsehood.  The  answer  which  she 
returned  was  exceedingly  correct : viz.  that  if 
she  told  a falsehood  when  on  oath,  she  should 
be  put  in  the  pillory  when  in  this  world,  and 
go  to  the  devil  when  in  the  nextl” 

To  the  putting  of  a question  to  the  effect 
above  described,  I know  of  no  conclusive 
objection ; but,  to  the  deducing,  either  from 
silence  or  from  any  answer  whatsoever  which 
may  have  been  extracted  by  such  a question, 
a decision  pronouncing  the  exclusion  of  the 
testimony,  objections  occur  that  seem  per- 
fectly unanswerable. 

It  is  requiring  of  the  child,  as  a condition 
precedent  to  her  being  suffered  to  give  a sort 
of  relation  which  a child  of  any  age  that  can 
speak  may  be  perfectly  competent  to  give,  a 
sort  of  account  which  a child  of  that  imnq^ 
ture  age  (to  go  no  farther)  seems  altqg^tWT 
incompetent  to  give.  The  testimony  . 

relevant  point  is  to  a fact  of  the 
nature — a fact  which,  supposing 
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happened,  must  have  presented  itself  to  the 
senses  of  the  patient,  and  made  a very  deep 
impression  on  them.  The  subject-matter  of 
the  testimony  to  the  irrelevant  point,  is  a fact 
of  the  most  complex  and  abstruse  nature : a 
fact  that  has  been  matter  of  dispute  among 
the  maturest,  the  strongest,  and  acutest 
minds. 

The  relevant  question — the  question  to 
which  (if  to  any)  the  child  would  have  been 
competent  to  give  an  answer  — was,  what  she 
had  seen  and  felt?  The  irrelevant  question 
prefixed,  and  (in  one  event)  substituted  to  it, 
included  a string  of  questions:  what  on  this 
most  abstruse  subject  she  had  been  taught, 
what  she  had  comprehended,  and  what  she 
had  retained?  The  evidence — .the  only  evi- 
dence that,  in  answer  to  such  an  examination, 
could  have  been  given  by  such  a child,  was, 
not  the  opinion  of  the  child,  but  an  article 
of  hearsay  evidence : the  account  given  by  the 
child  of  the  instruction  it  had  received.* 

Observe  the  effect  of  the  criterion  so  un- 
happily employed.  The  proper  question, 
whether  the  child  has  been  thus  injured,  is 
put  aside;  and,  instead  of  it,  another  ques- 
tion is  put  in,  viz.  whether  the  child  can  say 
its  catechism. 

Of  the  substitution  thus  made,  or  prefer- 
ence thus  given,  of  a question  foreign  to  the 
merits — to  the  only  question  belonging  to  the 
merits,  the  following  present  themselves  as 
the  natural  consequences : — 

1.  In  some  cases,  excluding  good  and  true 
evidence;  thus  excluding  justice,  and  giving 
impunity  to  the  guilty.  If  the  child  has  not 
been  tutored  in  the  requisite  manner,  and 
that  with  effect  on  the  part  of  the  child,  as 
well  as  diligence  on  the  part  of  the  instruc- 
tors, the  child  may  have  been  abused  and 
mangled,  the  malefactor  goes  unpunished, 

• In  relation  to  the  principal  poin^  at  one 
time  the  practice  was,  instead  of  examining  the 
child  itself,  to  examine  the  parents  or  other  per- 
sons as  to  the  account  which,  immediately  after 
the  transaction,  had  been  given  by  the  child  to 
them.  To  this  sort  of  evidence,  the  examination 
of  the  child  itself  in  court  was  afterwards  added 
or  substituted ; if  added,  with  indisputable  pro- 
priety; not  so,  if  substituted,  to  the  absolute 
exclusion  of  the  hearsay  evidence:  since,  for 
infirmation  or  confirmation  of  evidence,  the  oc- 
c^ional  use  of  hearsay  evidence  is  not  only  in- 
disputable, but  recognised  in  practice.  In  re- 
gard to  the  principd  fact,  the  reason  assigned 
tor  the  preference  thus  given  to  the  evidence  of 
the  child  itself,  was,  that  that  of  the  parents,  &c. 
was  but  hearsay  evidence.  In  regard  to  the  in- 
cidental fact  (the  instruction  given  to  the  child,) 
the  same  consideration  might  nave  suggested  the 
propriety  of  examining  the  parents  themselves 
in  preference:  the  account  of  what  instruction 
they  had  given  to  the  child,  would  come  from 
their  lips  in  the  shape  of  immediate  evidence ; 
from  the  lips  of  the  child,  the  only  shape  in 
which  it  could  come  would  be  that  of  hearsay 
evidcnca 


laughing  at  the  sages  from  whose  zeal,  so 
little  according  to  knowledge,  he  has  obtained 
a licence. 

2.  Placing  the  fate  of  the  cause  (in  a ca- 
pital cause,  the  life  of  the  prisoner)  in  a state 
of  complete  dependence  on  the  will  and  plea- 
sure of  the  person  or  persons  under  whose 
power  the  child  is  all  the  time ; its  parents, 
for  example.  Is  it  their  wish  that  the  cause 
should  be  deprived  of  the  benefit  of  the  child’s 
evidence?  'The  catechism  is  omitted  to  be 
administered,  or  a sort  of  anti- catechism  ad- 
ministered in  the  room  of  it,  according  to  the 
nature  of  the  case.  By  a false  answer,  had 
the  testimony  been  admitted,  the  child  might 
have  been  subjected  to  punishment  as  for 
perjury,  and  the  parents  to  legal  punishment, 
or  at  least  to  disrepute,  as  for  subornation 
of  perjury.  On  the  occasion  of  the  prelimi- 
nary examination,  neither  from  silence  nor 
from  any  answer  whatsoever — from  any  such 
answer  as  in  this  view  they  may  have  pre- 
sented, need  any  such  consequences  be  ap- 
prehended. Thus  it  is,  that  in  this  way  the 
full  benefit  of  perjury,  or  subornation  of  per- 
jury, may  be  obtained,  without  any  of  the 
risk:  the  full  benefit  of  perjury,  under  the 
protection,  and  as  a fruit  of  the  wisdom,  of 
English  jurisprudence. 

3.  Holding  out  to  false  and  mendacious 
accusation  a receipt  for  fabricating  evidence, 
and,  by  a false  gloss,  bestowing  on  it  an  ap- 
pearance of  trustworthiness.  The  supposi- 
tion that  the  individual  whose  fate  depends 
upon  his  knowledge  of  the  law,  should  on  any 
occasion  be  in  possession  of  any  such  know- 
ledge, may  be  apt  to  appear  ridiculous  ; but 
it  is  what  by  accident  does  now  and  then  hap- 
pen. The  mother  of  such  a child  forms  a 
scheme  for  ruining  a male  enemy.  She  em- 
ploys the  requisite  time  and  labour  in  impress- 
ing upon  the  mind  of  the  child  two  lessons  ; 
the  one,  a false  story  of  the  supposed  injury; 
the  other,  an  appropriate  catechism,  such  as 
may  afford  the  requisite  satisfaction  to  the 
pious  anxiety  of  the  judge.  Delighted  with 
the  advances  made  by  the  sweet  child  in  the 
science  of  theology,  to  entertain  a doubt  of 
its  veracity  would  be  impiety  in  the  eyes  of 
jurisprudential  science. 

The  same  artificial  mark  of  trustworthi- 
ness, which,  on  the  occasion  just  spoken  of, 
gave  such  complete  satisfaction  in  the  instance 
of  a child  of  twelve  years  old,  might,  in  many 
instances,  be  imprinted  with  equal  facility 
and  success  upon  the  testimony  of  a child  not 
above  half,  or  even  a third  of  that  age.  It 
might  even  be  imprinted  upon  the  faculties, 
mental  and  vocal,  of  a naturally-accomplished 
and  well-instructed  parrot  or  magpie — with 
this  difference,  that,  in  the  case  of  the  unfea- 
thered witness,  the  questions  would  require 
to 'be  in  that  form  to  which  an  advoratc  is 
confined  when  examining  a witness  of  his  own 
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side  ; whereas,  in  the  case  of  the  feathered 
witness,  they  would  require  to  be  in  that 
more  commodious  form,  with  the  use  of  which 
he  is  indulged  in  the  examination  of  a witness 
on  the  opposite  side. 

4.  The  wording  of  the  test  being  moreover 
unfixed,  as  is  the  case  with  everything  that 
has  no  more  determinate  foundation  to  rest 
upon  than  that  of  jurisprudential  law,  — the 
testimony  of  the  most  trustworthy  witness  is 
liable  to  be  sunk  by  any  failure  of  coincidence 
between  the  persuasion  of  the  judge  and  the 
persuasion  of  the  child  (that  is,  of  its  instruc- 
tors) on  a subject  thus  obscure  and  delicate. 
Not  to  mention  extreme  cases,  such  as  those 
of  atheists  and  other  unbelievers, — Christians 
are  not  wanting,  to  whose  conceptions  the 
devil  presents  himself  in  the  character  of  an 
allegorical  and  purely  ideal  personage.  If,  in 
the  case  of  the  child  whose  answers  on  this 
head  gave  such  complete  satisfiiction  at  the 
Old  Bailey,  the  expectation  of  an  eventual 
visit  to  the  president  of  the  infernal  regions 
was  regarded  as  an  article  of  faith  indispensa- 
ble to  the  present  purpose,  — an  answer  dis- 
affirming the  existence  of  that  tremendous 
personage,  might  have  been  fatal  to  the  me- 
rits of  the  cause.  On  this  supposition,  a boy 
of  twelve  years,  whose  good  fortune  it  had 
been  in  other  respects  to  have  been  under  the 
tuition  of  Dr.  Priestley,  or  any  other  equally 
zealous  defender  of  the  Christian  faith,  might, 
for  want  of  the  necessary  protection  depend- 
ing upon  his  own  evidence,  find  himself  ex- 
posed to  the  most  afflictive  personal  injuries 
— or,  at  the  expense  of  real  mendacity,  find 
himself  obliged  to  purchase  the  factitious  re- 
putation of  the  opposite  virtue. 

Learned  judges  have  seldom  time  to  intro- 
duce any  very  searching  probe  into  the  bowels 
of  the  evidence : give  them  a good  round  an- 
swer, satisfaction  enters,  and  ejects  diffidence. 
“ I shall  be  put  into  the  pillory  in  this  world ; 
I shall  go  to  the  devil  in  the  next.”  — “ Ex- 
ceedingly correct,”  is  the  observation  of  the 
reporter  ; “ exceedingly  correct”  (unless  the 
reporter  were  incorrect,)  — “ exceedingly 
correct,  ” or  something  to  that  or  the  like 
purport  or  effect,  must  have  been  the  obser- 
vation of  the  judge. 

In  the  individual  cases  in  question,  the  par- 
ties on  both  sides  being  low  people  (for  of 
the  labours  of  counsel  on  their  behalf  nothing 
is  said,)  — the  answer,  being  thus  pointed  or 
rounded,  and  adapted  to  the  taste  of  learned 
judges,  passed  without  further  scrutiny.  His 
reverend  lordship  was  not  less  indulgent  to 
the  young  theologian,  than  a friendly  exami- 
ner at  Oxford  or  Cambridge  would  have  been 
to  a candidate  for  a degree  in  divinity,  or  a 
friendly  chaplain  at  Lambeth  to  a can^date 
for  holy  orders.  But  suppose  this  prelimi- 
nary examination  conducted  by  the  tongue  of 
a well-fee’d  advocate  : alas  ! what  would  all 
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the  science  of  the  tender  student  avail  against 
the  sharpness  of  so  penetrating  a probe  I 
Conceive  a Garrow  opposed  to  the  tender 
novice  : bow  little  would  it  cost  him  to  drag 
to  light  either  some  jeofail  in  her  creed,  or 
the  confession  of  a fact  which,  in  the  case  of 
her  making  a tolerable  primd  facie  answer, 
could  never  be  otherwise  than  true ; viz.  that 
she  had  been  tutored  for  the  purpose. 

By  considerations  of  the  above,  or  some 
other  nature  (that  is  to  say,  by  some  of  them,) 
an  impression  appears  to  have  been  made  on 
reverend  minds.  Mr.  Justice  Rooke,*  in  the 
case  of  an  unsatisfactory  response,  adjourned 
the  cause,  and  committed  the  young  witness 
to  the  charge  of  a clergyman,  for  religious 
instruction,  in  the  mean  time.  This  succe- 
daneum  to  exclusion  obtained  the  approbation 
of  the  other  judges. 

To  the  impressing  upon  the  memory  the 
lesson  to  be  given  by  the  reverend  divine,  six 
months’  interval  between  circuit  and  circuit 
was,  if  diligently  employed,  extremely  well 
adapted  : it  would  hdve  been  equally  well 
adapted  to  the  rendering  the  fair  and  tender 
reporter  more  and  more  perfect  in  any  fabri- 
cated story  of  an  injury,  supposing  no  injury 
to  have  been  sustained.  But,  on  the  opposite 
supposition,  for  the  keeping  alive  in  the  infant 
memory  a correct  recollection  of  the  trans- 
action in  its  true  and  proper  colours,  the  dis- 
service that  could  not  but  be  done  by  this 
long  interval  presents  itself  as  equally  indis- 
putable. In  this  point  of  view,  an  expedient, 
of  the  sincerity  of  which,  in  its  design,  it  is 
impossible  to  entertain  a doubt,  presents  it- 
self as  being,  in  its  tendency,  extremely  well 
adapted  to  every  purpose  of  falsehood  and 
injustice,  and  equally  ill  adapted  to  every 
purpose  of  truth  and  justice. 

The  case  is  unhappily  of  no  unfrequent  re- 
currence. Justice  is  wanted  for  it,  if  for  any 
case.  It  is  wuth  this  as  with  most  other 
points  of  procedure  *.  the  difficulties  it  is 
encumbered  with,  are  chiefly,  if  not  wholly, 
the  work  of  artifice  and  science.  In  itself  it 
presents  little  difficulty.  If  mendacity  were 
apprehended,  who  would  not  rather  have  to 
encounter  a raw  and  juvenile  prevaricator, 
than  a reflecting  veteran,  with  length  of  ex- 
perience and  maturity  of  age  ? 

Where  evidence  is  concerned,  the  duty  of 
learned  judges  (such  has  ever  hitherto  been 
the  case)  forbade  them  to  do  justice.  TheLf 
duty  is  to  preserve  existing  rules : and  ex- 
isting rules  were  made  that  justice  might 
not  be  done.  In  a case  of  thiq  sort — wherp 
evidence  of  this  description  was  a chief  in- 
gredient in  the  composition  of  the  jautss^ 
evidence, — -if  it  were  lawful  to  dlscovw^^^TO 
truth  might  be  discovered  with  »t 
much  facility  and  certainty  as  in 
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ordinary  evidence.  The  fact,  if  there  be  any- 
thing serious  in  it,  is  established  by  real 
evidence — by  the  physical  and  physiological 
marks  of  violence.  Here  we  see  one  of  the 
perpetually- recurring  cases,  in  which  all 
doubt  might  so  easily  be  removed,  one  way 
or  the  other,  by  the  examination  of  the  de- 
fendant. The  examination  of  the  child  being 
taken  out  of  the  hearing  of  its  parents,  on 
the  one  hand,  of  the  defendant  on  the  other 
— that  of  the  defendant  out  of  the  hearing 
of  both,  — the  light  of  truth  could  scarce  fail 
to  issue  from  the  collision  of  the  evidence. 

Where  immaturity  of  age  does  not  exist 
in  any  such  degree  as  to  deprive  the  child  of 
the  several  degrees  of  the  respective  faculties 
concerned  (perception,  judgment,  memory, 
and  expression)  that  are  respectively  neces- 
sary to  bestow  on  tbe  testimony  the  indis- 
pensable degree  of  correctness, — the  want  of 
the  faculties  necessary  to  the  execution  of  a 
successful  plan  of  mendacity,  gives  to  such 
immature  testimony,  in  a very  material  re- 
spect, the  advantage  of  the  maturest  evi- 
dence. 

In  the  immature  and  tender  mind,  if  the 
influence  of  the  moral  and  religious  sanctions 
is  apt  to  be  weak,  unsteady,  and  precarious, 
the  mendacity -restraining  influence  of  the 
physical  sanction  is  stronger  then  than  after- 
wards. Of  memory,  if  deeply  impressed  and 
vigorous  (as,  in  the  sort  of  case  in  question, 
when  taken  fresh,  it  can  hardly  fail  to  be,) 
the  expression  is  delivered  without  effort. 
Invention,  under  the  perpetual  condition  of 
not  being  true,  and  yet  appearing  to  be  true, 
is  the  work  of  anxious  and  unremitting  labour : 
the  less  the  mind  is  exercised  in  the  habit  of 
reflection,  the  more  apt  will  it  be  to  sink 
under  the  trial. 

By  the  power  of  the  political  sanction,  con- 
centrated in  this  case  in  all  its  plenitude  in 
the  hands  of  the  domestic  ruler,  the  will  of 
the  patient  might  be  acted  upon  (it  is  true) 
with  a mendacity- promoting  force  superior  to 
any  that  may  be  expected  to  bear  upon  the 
patient  in  an  adult  state,  in  a state  of  com- 
parative independence.  In  few  adult  minds 
is  any  other  (ear  so  strongly  impressed,  as  the 
fear  of  the  rod  is,  in  general,  capable  of  being 
impressed  on  the  infant  mind,  by  a severe  and 
steady  hand.  But  the  disadvantage  to  which, 
in  this  case,  the  interests  of  truth  and  justice 
are  subjected  by  the  weakness  of  the  voli- 
tional faculty,  may  be  expected  to  be  at  least 
compensated  for  by  the  weakness  of  the  in- 
tellectual faculty.  The  child  strives  to  lie  as 
vyell  as  it  is  able ; but  under  the  opposing 
lorce  of  cross-examination,  it  is  unable  to  lie 
with  effect.* 


• From  tbe  Asiatic  Annual  Register  for  1802, 
pp.  132-144  Indictment  for  murder : Rutney, 
a boy  of  seven  years  old,  brought  forward  by 


This  much  in  regard  to  the  case  of  infancy, 
which  is  (as  already  observed)  the  only  case  of 
imbecility  which  has  been  taken  for  a ground 
of  exclusion  by  English  law. 

A case,  however,  presented  itself  not  many 
years  ago,  in  which  a witness  was  rejected, 
not  indeed  on  account  of  imbecility,  but  on 
the  analogous  ground  of  a supposed  deficiency 
of  appropriate  knowledge. 

Indictment  of  a woman  for  bigamy.  Rex 
V.  Eleanor  Whetford,  Guildford  Assizes,  Sa- 
turday, 9th  August  1806,  before  the  Lord 
Chief- Baron.  (^Times  ani  Morning  Chronicle, 
1 1th  August,  both  in  the  same  words.)  The 
first  marriage,  or  supposed  marriage,  the  par- 
ties both  English,  at  Gretna  Green,  in  Scot- 
land. The  celebration  of  the  ceremony,  in 
the  manner  usual  in  Gretna  Green  marriages, 
proved  by  the  habitual  operator,  the  vice- 
priest, a tobacconist.  “ David  Liiing,  the 
Gretna  Green  parson,  was  first  called.  He 
stated  that  he  performed  the  ceremony  over 
the  prisoner  and  her  husband,  in  his  way; 
that  was,  he  read  nothing,  but  he  said  some- 
thing off  the  tongue,  and  authorized  them  to 
cohabit  together.” 

The  Lord  Chief-Baron  said  he  would  not 
admit  this  as  a marriage.  He  asked  him  what 
he  was.  He  replied,  a tobacconist.  His  lord- 
ship  observed,  that  a fellow  or  two,  like  the 
witness,  did  these  sort  of  things ; but  both 
himself  and  the  parties  were  liable  to  punish- 
ment. 

the  prosecutors  to  give  evidence  against  the  pri- 
soners, one  of  them  his  own  mother  (p.  138.)  To 
the  preliminary  examination,  nothing  could  be 
more  satisfactory  than  his  answers.  “ Heseemetl 
completely  aware  of  the  guilt  of  telling  a lie; 
and  distinguished  the  punishment  due  to  simple 
falsehood,  and  to  falsehood  upon  oath,  by  saying, 
that  a person  guilty  of  the  one  deserved  to  be 
flogged,  but  that  those  who  were  guilty  of  the 
other  ought  to  be  hanged.  His  general  notions 
of  right  and  wrong  were  equally  correct,  and  all 
his  answers  were  given  in  the  most  firm  and 
undaunted  manner. 

“ Having  gone  through  this  preliminary  pro- 
bation. he  was  sworn  in  the  usual  manner;  but 
it  verv  wtui  anpeared  that  not  onb  word  of  truth 
was  ic  «:;5jpccied  from  any  part  of  his  narra- 
tive. Fortunately,  the  story  which  he  told  was, 
in  itself,  so  inconceivable,  as  to  carry  its  own 
refutation  along  with  it.” 

Thus  far  the  report.  The  jurisdiction  of  the 
Christian  devil  not  being  recognised  among  the 
Hindoos,  the  theological,  or  diabolical  partCshall 
we  say)  of  the  test,  it  may  be  observed,  was  not 
applied.  Deserve  and  ought  are  the  terms  em- 
])loyed : terms  of  ambiguous  import,  importing 
obligation,  but  not  specifying  the  source.  _ Of 
the  three  sanctions  — the  religious,  the  political, 
and  the  moral  — the  last  only  seems,  on  that 
occasion,  to  have  been  brought  into  action  upon 
this  eastern  theatre.  A test  thus  imperfect— a 
test  not  containing  any  theological  elements  in 
its  composition,  could  not  easily  have  been  em- 
ployed in  the  laboratory  of  Knglish  jurispru- 
dence. 
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CHAPTER  VII. 

OF  THE  RESTOEATIVES  FOE  COMPETENCY, 
DEVISED  BY  ENGLISH  LAWYERS. 

If,  directed  to  no  other  end  than  the  avoid- 
ance of  deception,  exclusion  of  evidence  is 
bad  altogether,  bad  to  the  whole  of  its  ex- 
tent,— whatever  does  anything  towards  the 
narrowing  that  extent,  is  so  far  good.  Such 
being  the  effect  of  the  restorative  processes 
now  to  be  considered,  the  application  of  them 
is  so  far  good. 

Here,  then,  it  might  seem  at  first  sight 
that  they  ought  to  be  dismissed ; referring  to 
the  books  for  an  account  of  them,  instead  of 
seeking  to  augment  the  load  of  this  work  by 
superfluous  matter. 

In  two  points  of  view,  however,  it  may  be 
not  altogether  useless  to  bestow  upon  them 
a further  glance. 

One  is,  the  proof  they  afford  (if  any  further 
proof  can  be  wanting)  of  the  impropriety  of 
the  rule,  of  which,  in  proportion  to  their  ex- 
tent, they  destroy  the  efficacy.  For  in  scarce 
any  instance  can  the  propriety  of  them  be 
defended,  but  by  arguments  which  prove  or 
assume  the  impropriety  of  the  rule.  The 
other  is,  the  poison  they  keep  infusing  into 
so  commanding  a portion  of  the  public  mind : 
the  imbecility,  or  improbity,  or  both,  which, 
on  the  part  of  the  class  of  minds  by  which 
such  conceits  have  been  hatched,  they  pre- 
suppose, and  tend  to  perpetuate.  The  laws 
about  witchcraft*  were  in  their  day  copious 
and  tremendous  sources  of  injustice:  the  op- 
posite conceit  about  exorcism  might  so  far 
have  its  use,  if,  in  here  and  there  an  instance, 
it  served  to  snatch  a victim  from  the  other 
prejudice,  or  in  any  other  way  to  narrow  the 
channel  of  injustice.  But,  forasmuch  as  this 
quack  remedy  served  to  confirm  in  men’s 
minds  the  opinion  of  the  existence  of  the 
disease,  and  thence  to  give  extent  and  per- 
manency to  an  opinion  which  is  in  itself  a 
most  cruel  disease,  the  effect  of  it  was,  per- 
haps, rather  pernicious  than  beneficial  upon  the 
whole.  What  exorcism  has  been  to  sorcery 
and  witchcraft,  the  restorative  processes  here 
about  to  be  brought  into  view  still  are,  in 
relation  to  the  practice  of  treating  evidence 
as  if  it  were  betwitched,  and  thence  unfit  for 
use. 

In  a system  of  law,  absurdity,  even  al- 
though no  immediate  practical  consequences 
are  deduced  from  it,  is  never  a matter  of  in- 
difference ; for  whatever  is  found  so  exalted 
is  venerated,  and  whatever  is  venerated  is 
imitated. 

To  keep  up  in  the  composition  of  the  legal 
system  as  large  a proportion  of  absurdity  as 
the  stomach  of  the  people  can  be  made  to 


• Vide  supra,  p.  101,  note  •. 
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endure,  is  among  the  deepest  and  the  most 
favourite  arts  of  lawyercraft : the  security  of 
the  impostor  is  in  proportion  to  the  stupidity 
of  the  dupe.  What  renders  the  device  the 
better  adapted  to  its  purpose  is,  that  in  the 
situation  in  which  the  lawyer  acts,  the  most 
stupid  and  the  most  acute  find  equal  facility 
in  the  practice  of  it.  To  adorn  a spot  with 
a palace,  or  strengthen  it  with  a fortress, 
demands  the  skill  of  the  architect  or  the 
engineer;  but  to  encumber  it  with  rubbish, 
is  an  operation  to  which  the  rudest  hands 
are  competent,  especially  if  stationed  on  the 
heights  above. 

If  what  follows  in  this  chapter  should  ap- 
pear to  resemble  a sick  man’s  dream,  rather 
than  a work  of  reflection — should  exhibit  all 
the  wildness  of  the  Arabian  Nights,  without 
any  of  the  beauty, — pardon,  gentle  reader; 
such  as  I have  it,  give  I it  unto  thee.  By 
me,  it  has  not,  any  of  it  been  made  : all  that 
I have  done  by  it,  is  to  present  it  in  its  na- 
tive colours,  after  stripping  it  of  the  mask  of 
sapience  in  which  lawyercraft  and  bigotry  had 
dressed  it  up. 

The  theory  of  trustworthiness,  untrust- 
worthiness, and  restoration  of  trustworthi- 
ness— of  health,  disease,  and  mode  of  cure,  so 
far  as  concerns  the  branch  of  the  pathologico- 
psychological  system  here  in  question,  has 
revealed  itself  here  and  there,  in  unconnected 
rudiments  and  fragments,  to  the  sagacity  of 
English  lawyers.  But,  with  shame  be  it 
spoken,  never  yet  was  it  formed  into  a com- 
plete and  consistent  whole ; never  was  this 
interesting  branch  of  the  science  of  evidence 
placed  upon  its  proper  basis,  till  the  genius 
of  Dr.  Gall  arose,  and  dazzled  with  its  efful- 
gence the  eyes  of  astonished  Europe.  By 
the  discoveries  of  that  great  man,  we  are  at 
length  enabled  to  understand  what  English 
lawyers  have  been  at. 

The  faculty  of  delivering  true  testimony, 
depends  (like  all  other  faculties,  moral  and 
intellectual)  upon  a particular  organ  which  is 
the  seat  of  it : a portion  or  protuberance  of 
the  human  cranium,  which  may  be  called  the 
organ  of  trustworthiness.  Near  this  precious 
organ  (alas ! too  near  it)  are  stationed  the 
organs  of  interest  and  improbity,  two  of  the 
principal  organs  of  untrustworthiness.  When 
the  appropriate  exciting  matter  correspondent 
to  either  of  these  respective  organs  applies 
itself  to  the  system,  the  organ  of  untrust- 
worthiness  dilates,  extends  itself,  and  by  its 
overbearing  influence  depresses  the  organ  of 
trustworthiness : on  the  other  hand,  no  sooner 
is  the  appropriate  and  correspondent  instru- 
ment of  restoration  taken  in  hand,  and  applied 
secundum  artem,  than  the  tumidity  antece- 
dently superinduced  upon  the  organ  of  un- 
trustworthiness  subsides,  and  the  organ  of 
trustworthiness  (like  a giant  refreshed)  nses 
and  reassumes  its  native  strength  and  stature. 

E e 
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Antecedently  to  this  theory,  by  which  all 
difficulties  are  now  at  length  cleared  up,  the 
ingenuity  of  English  sages  had  discovered 
(though  by  a method  not  wholly  clear  of  the 
imputation  of  empiricism)  divers  remedies, 
which,  acting  upon  the  peccant  and  cedema- 
toiis  matter  of  the  organs  of  untriistworthi- 
ness,  operate  upon  the  organ  of  trustworthi- 
ness in  the  character  of  restoratives. 

The  annals  of  psychology  afford  a case  of 
an  unhappy  gentlemen,  a Mr,  Simon  Browne, 
whose  misfortune  it  was  one  day  to  feel  his 
immortal  soul  perish  within  him.*  For  a spe- 
cies of  mortification  so  fatal  in  its  extent, 
the  pharmacopoeia  of  that  day  at  least,  seems 
not  to  have  furnished  any  remedy.  Had  the 
disease  been  confined  to  that  part  of  the  soul 
which  is  the  seat  of  veracity,  the  case  would 
not  have  been  thus  desperate.  For  the  re- 
stitution of  the  organ  of  trustworthiness, 
Westminister  Hall  affords  no  fewer  than  five 
specifics.  Four  of  these  are  drawn  from  the 
mechanical  school,  and  consist  in  the  scien- 
tific application  of  four  several  instruments,! 
a burning  iron,  a small  seal,  a great  seal,  and 
a sort  of  lever  called  a sceptre.  Of  the  fifth, 
the  appropriate  instrument  is  a tongue. 

When  the  peccant  matter  acts  in  the  shape 
of  interest,  the  small  seal  will  suffice:  when 
it  is  of  the  nature  of  improbity,  nothing  less 
than  the  great  seal  will  serve.  The  sceptre 
is  applied  to  the  same  purposes  as  the  great 
seal ; but  the  scale  it  acts  upon  is  larger,  and 
indeed  indefinite.  By  the  great  seal,  impro- 
bity is  discharged  in  a small  stream,  as  it 
were  by  a hand-pump,  and  from  only  one 
bosom  at  a time:  by  the  sceptre  it  is  dis-  I 
charged  as  from  a pump  worked  like  that  at  [ 
the  royal  dockyard  at  Portsmouth,  by  a steam-  i 
engine.  The  number  of  bosoms  capable  of  | 
being  thus  cleared  by  it,  and  by  a single 
stroke,  is  absolutely  without  limit. 

1.  Burning  Iron In  the  character  of  a 

restorative  of  competency  when  impaired  by 
improbity,  the  use  of  this  instrument  is  con- 
fined to  felonies,  and  among  those  to  clergy- 
able felonies.  The  iron,  being  made  red  hot, 
is  applied  to  the  hand:  there  must  be  a hiss- 
ing and  an  outcry ; but  of  each,  any  the 
least  degree  is  sufficient:  the  outcry  must  be 
performed  either  by  the  prisoner  or  a lawful 
deputy : the  hissing  may  be  performed  by  a 
piece  of  bacon.  In  this  case,  the  modus  ope- 
randi  of  the  remedy  is  so  obvious,  it  is  almost 
superfiuous  to  mention  it:  the  virus  is  burnt 
out  by  the  actual  cautery,  exactly  like  the 
virus  of  a mad  dog : the  organ  of  untrust- 


• Hawkesworth’s  Adventurer, 
t At  an  early  period,  purgation  before  the  or. 
dmary,  by  those  who  were  entitled  to  the  benefit 
of  clergy,  acted  as  a restoration  ; but  this  was 
abolished  by  18Eliz.  c.  7.  On  this  subject,  see 
1 Phil.  m.—Ed.  ’ 
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worthiness  collapses,  and  its  antagonist  re- 
sumes its  post. 

Somehow  or  other,  this  remedy  has  of  late 
years  grown  out  of  fashion.  Instead  of  un- 
dergoing the  operation  of  the  cautery,  the 
patient  is  sent  to  breathe  the  air  of  New 
South  Wales.  Whether  the  competency  of 
such  of  the  sojourners  there  on  whose  evi- 
dence others  of  them  have  been  hanged,  was 
previously  restored  or  no,  is  not  as  yet  known, 
the  question  not  having  been  yet  laid  before 
the  twelve  judges.  If  yes,  it  must  have  been 
by  the  air  of  the  place,  known  as  it  is  to  be 
in  other  respects  remarkably  salubrious. 

The  action  of  this  restorative  depends  upon 
a variety  of  circumstances,  some  of  them 
not  immediately  obvious  to  any  but  learned 
eyes.  The  dififerencF  tor  example)  between 
a felony  clergyable  c..*to  unclergyable,! 
turns  upon  a farthinf  if  the  value  of  the 
article  stolen,  fieing  realb  4us.,  should  be  set 
a farthing  too  high,  the  operation  would  fail. 
This  is  so  well  known,  that  in  that  case  it 
never  has  been  employed.  But  if  it  were 
really  worth  eight  or  ten  guineas,  and  valued 
at  as  many  shillings  (a  case  as  frequent  as 
the  other  is  unexampled,)  such  undervalua- 
tion would  not  impair  the  efficacy  of  the  re- 
medy. 

The  offence  may  even  be  precisely  the  same, 

. — and  yet,  no  burning,  no  veracity.  Theft  to 
the  value  of  twelvepence  farthing  is  grand 
larceny,  and  grand  lardeny  is  burnable:  theft 
to  no  greater  value  than  twelvepence  is  but 
petty  larceny,  and  petty  larceny  is  not  burn- 
able. The  grand  theft,  consequently,  when 
properly  punished — that  is,  properly  pardoned 
— leaves  the  veracity  unimpaired:  the  petty 
theft  (till  a late  statute  came  in  aid)  de- 
stroyed the  veracity  beyond  recovery.  Whe- 
ther, for  example,  the  veracity  of  a Londoner 
who  had  stolen  a quartern  loaf  was  recover- 
able, depended  upon  the  assize  of  bread  in 
London  as  settled  for  that  week:  for,  steal- 
ing the  self-same  loaf  under  the  self-same 
circumstances,  would  be  the  grand  or  the 
petty  offence,  according  to  the  assize.)] 


J This  distinction  was  abolished  by  7 & 8 
Geo.  IV.  c.  28 Ed. 

II  It  may  be  argued  on  the  other  side,  that 
though  the  material  subject  of  the  larceny,  the 
loaf,  is  the  same,  and  everything  else  the  same, 
the  value,  and  thence  the  offence,  is  not  the  satnej 
since  there  is  the  farthings’-worth  of  difference. 
This  may  be  very  true ; and  yet  the  facility  of 
revival  on  the  part  of  the  veracity  is  not  as  the 
magnitude  of  the  offence.  It  is,  on  the  contrary, 
in  the  inverse  ratio  of  that  magnitude : for  the 
sole  difference  in  the  two  instances  is  confined  to 
the  value,  and  it  is  in  the  greater  offence  that  the 
veracity  revives, — it  is  in  the  lesser  that  it  is  un- 
revivable.  When  I say  unrevivable,  I mean  by 
common  law.  But  no  difficulties  are  too  arduous 
for  legislative  wisdom.  Parliament  has  spoken ; 
and  the  farthing’s-worth  of  diffarflnee  has  been 
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Neither  is  it  to  any  such  cause  as  the  con- 
summation of  the  punishment,  and  the  change 
of  character  inferred  from  the  operation  of  its 
reforming  powers,  that  the  return  of  veracity 
is  to  be  ascribed.  Other  punishments  may 
run  their  course ; other  punishments,  what- 
ever may  be  their  duration,  may  have  run 
their  course,  and  the  incredibility  remain  un- 
extinguished. It  is  not  time,  but  heat,  that 
works  the  cure.  Neither  does  whipping  pos- 
sess any  such  virtue  as  that  of  a restorative 
to  veracity:  for  whipping  is  not  fire.  A ‘con- 
viction of  an  offence,  for  which  whipping  is 
the  sentence,  expels  the  veracity;  but  the 
execution  of  the  sentence  does  not  in  this 
case  bring  it  back  again.  To  a plain  under- 
standing, the  incredibility  might  as  well  be 
whipped  out  as  burnt  out,  or  the  new  cre- 
dibility whipped  in  as  burnt  in:  but  this,  it 
seems,  is  not  law.  There  is  no  purifier  like 
fire.* 

Doubts  have  arisen  how  an  application 
made,  to  the  hand  should  ever  reach  the  heart. 
There  are  some  people  that  will  raise  doubts 
out  of  anything:  some  have  been  seen  sitting 
upon  benches  for  years  together,  without  do- 
ing anything  but  raising  doubts. 

Not  many  years  ago,  an  ingenious  physician 
of  the  mechanical  school,  used  to  extract 
“ mercury  out  of  the  bones.”  It  was  dis- 
charged in  an  uninterrupted  stream,  by  an 
hydraulic  machine  of  his  own  invention : for 
years  together,  the  advertisement  was  re- 
peated in  the  London  papers.  Sir  Kenelm 
Digby’s  method  of  curing  wounds  was  by 
applying  a small  (juantity  of  his  sympathetic 
powder  to  a few  drops  of  the  blood  : the  cure 
was  performed  “ without  hindrance  of  busi- 
ness, or  knowledge  of  a bedfellow:”  the  pa- 

done  away.  Since  the  31st  of  the  late  king,®  petty 
larceny  no  longer  incapacitates.  Before  many 
centuries  are  at  an  end,  who  knows  but  that,  by 
farthings’-worths  at  a time,  the  whole  mass  of 
incredibility  may  have  been  removed  ? 

* There  are  cases,  indeed,  in  which  whipping, 
or  fine,  or  transportation,  or  any  other  kinds  of 
punishment,  have  all  the  virtue  of  burning : but 
this  is  only  when  they  have  been  substituted  for 
it  by  act  of  parliament;  in  all  other  cases,  nothing 
but  burning  will  serve.  The  benefit  of  clergy 
has  of  itself  no  virtue  : burning,  or  a statutory 
substitute,  is  indispensable.  “ In  liord  War. 
wick’s  case,”  says  PhiUipps  (i.  32,)  ‘‘  one  who 
had  been  convicted  of  manslaughter,  and  allowed 
his  clergy,  but  not  burnt  in  the  hand,  was  called 
as  a witness  for  the  prisoner ; and  on  an  objec- 
tion to  his  competency,  the  lords  referred  it  to 
the  judges  present,  who  thought  he  was  not  a 
competent  witness,  as  the  statute  had  made  the 
burning  in  the  hand  a condition  precedent  to  the 
discharge.  ” — Editor. 

® The  31  Geo.  III.  c.  35,  enacts  that  no  person 
shall  be  an  incompetent  witness  by  reason  of  a 
conviction  of  petty  larceny : and  the  7 and  8 
Geo.  IV.  c.  29,  abolishes  this  distinction  between 
fraud  and  petty  larceny,  — Ed. 


tient  might  all  the  while  be  at  any  number 
of  miles  distant.  This  with  him  was  every 
day’s  practice.  Vide  the  cases,  as  reported  by 
the  learned  knight  himself.  'These  cases  are 
much  stronger  than  the  case  in  question. 

2.  A Great  Seal.  — The  sort  of  great  seal 
to  be  employed  on  this  occasion, is  that  which 
is  employed  for  granting  pardons.  Supposing 
(what  has  sometimes  happened)  the  ground 
of  the  pardon  to  have  been  the  persuasion  of 
the  convict’s  innocence,  the  restoration  of 
the  admissibility  would,  under  the  rule  of 
consistency,  be  a hecessary  consequence : in 
every  other  case,  whatever  propriety  there 
might  be,  consistency  is  out  of  the  question. 
An  experiment  was  once  made  by  another 
sort  of  seal,  called  a privy  seal;  the  experi- 
ment failed:  the  seal  was  not  found  to  be 
big  enough. -f- 

The  pardon,  has  it  been  a pardon  upon  the 
merits,  or  not  upon  the  merits  ? What  sort 
of  a thing  is  a pardon  upon  the  merits?  by 
what  mark  is  it  to  be  distinguished  from  a 
pardon  through  favouritism,  corruption,  or 
caprice  ? W'hat  are  the  proper  grounds  for 
pardon  ? — W^hat  lawyer  ever  thought  it  worth 
his  while  to  put  to  himself  any  such  ques- 
tion ? 

All  these  questions,  together  with  many 
another  that  might  be  added  to  them  on  the 
ground  of  reason,  are,  fortunately  for  the 
reader,  rendered  superfluous  by  two  determi- 
nations on  the  ground  of  positive  law.  Unless 
in  particular  circumstances,  exclusion  on  the 
score  of  infamy  is  not  done  away  by  a pardon 
on  the  merits  ; it  is  done  away  by  a pardon 
which  cannot  by  any  possibility  have  been  a 
pardon  upon  the  merits : I mean  a pardon 
granted  by  statute,  at  a particular  time,  to 
all  malefactors  without  distinction.  In  this 
case  the  instrument  is, 

3.  A Sceptre.  — The  powder  of  this  engine, 
as  applied  to  other  purposes,  is  no  secret : 
in  the  character  of  a restorative  of  trustw'or- 
thiness,  it  has  never  yet  received  the  atten- 
tion it  deserves.  In  the  case  of  the  burning 
iron,  the  principle  upon  which  that  instru- 
ment acts,  has,  to  render  it  clear,  been  de- 
clared to  be  the  same  as  in  the  case  of  the 
statute  pardon.  The  sceptre  may,  to  this 
purpose,  be  considered  as  composed  of  an 

+ The  English  of  this  is,  that  it  belongs  to  the 
Chancellor,  not  to  the  Lord  Privy  Seal  (or  at 
least  not  to  the  Lord  Privy  Seal  alone,)  to  grant 
pardons.  Understand,  in  a direct  way:  for  in 
an  indirect  way,  as  above  shown, » it  belongs  to 
anybody. 

[A  statute  of  the  last  session  but  one  (8  Geo, 
IV^.  c.  25,)  enacts,  that  a pardon  under  the  .sign- 
manual,  and  countersigned  by  a Serretary  of 
State,  shall  have  the  same  effect  as  a pardon  un- 
der the  great  seal Editor.] 

a See  Book  VIII.  Technical  Trocedure;  Chaj). 
XIV.  Nullification. 
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infinite  number  of  burning  irons,  applicable 
at  the  same  time,  and  (like  Sir  Kenelm’s 
sympathetic  powder)  at  a distance,  to  an  in- 
definite number  of  hands.  Inquiring  into  each 
man’s  conduct  and  character  would  give  infi- 
nity of  trouble.  By  so  simple  a contrivance 
as  the  application  of  a sort  of  rod,  called  a 
sceptre,  to  a roll  of  parchment,  all  this  trouble 
is  saved. 

So  far,  everything  is  as  it  should  be.  But 
one  consideration  presents  itself,  suggesting 
melancholy  reflections.  Tlie  power  of  trust- 
worthiness and  untrustworthiness  is  vested  in 
the  same  royal  and  sacred  hands  as  the  power 
of  life  and  death.  If  it  depend  upon  the  plea- 
sure of  his  Majesty  to  extirpate  the  virus  of 
mendacity  from  any  the  most  corrupted  hearts, 
and  in  any  number,  so  must  it  d fortiori  in 
any  less  tainted  hearts  — H multo  fortiori  in 
all  untainted  ones.  Observe,  then,  the  malice 

— the  habitual  and  hereditary  malice,  of  the 
advisers  of  the  crown  for  so  many  successive 
ages : at  no  greater  expense  than  that  of  a 
piece  of  parchment,  with  the  momentary  use 
of  a gilt  stick,  the  expense  of  which  is  in- 
curred already,  they  might  banish  for  ever  the 
spirit  of  mendacity  from  the  lips  of  men : they 
might  make  all  men  trustworthy,  — and  they 
M'ill  not. 

It  has  been  exactly  with  these  advisers  of 
the  Defender  of  the  Faith  and  so  forth,  as 
with  those  of  the  Pope  of  Rome.  Possessing 
the  key,  it  depended  upon  him  (the  successor 
of  St.  Peter)  to  throw  the  gates  of  Paradise 
wide  open,  as  those  of  Kensington  Gardens 
on  a Sunday  I Yet  did  he  keep  them  shut ; 
opening  only  now  and  then  a wicket,  all  for 
the  paltry  profit  of  selling  tickets  one  by  one. 

4.  To  conclude,  and  crown  this  list  of 
cabalisticai  and  preternatural  restoratives  of 
trustworthiness  when  expelled  by  improbity, 

— we  come  to  one,  the  operation  of  which, 
though  more  powerful  than  all  of  these  put 
together,  is  altogether  natural,  and  in  “ the 
ordinary  course  of  things.”  This  (if  in  this 
case  as  in  the  others,  the  instrument  must 
be  specified)  consists  of  the  tongue  of  an 
attorney-general,  employed  in  so  familiar  an 
operation  as  that  of  telling  a lie.  An  assem- 
blage of  words,  purporting  to  be  a history  of 
the  prosecution,  with  the  judgment  in  which 
it  terminated,  is  written  upon  a piece  of  parch- 
ment: this  parchment  is  called  a reco/  cf.  Lies 
there  are  always  in  it,  or  it  would  not  be 
what  it  is — errors  scarce  ever : in  the  case  in 
question,  at  any  rate,  there  are  none.  This 
will  not  hinder  the  attorney  - general  from 
coming  into  court  and  saying  (if  he  is  in  the 
mood,)  “ I confess  errors  in  the  record:”  so 
sure  as  he  does  so,  so  sure  is  he  to  be  taken 
at  his  word.* 


• Smith,  if  that  be  the  man’s  name,  spelt  with 
a y instead  of  an  i,  or  with  a superfluous  e at  the 


It  has  been  .already  mentioned  as  among 
the  intermediate  ends  of  lawyer- craft,  to  cor- 
rupt the  morals  of  the  people ; and  among 
the  means  to  that  end,  the  planting  and  che- 
rishing in  the  publfc  breast  the  love  of  lies, 
by  causing  their  salvation  to  be  conveyed  to 
them,  on  every  favourable  occasion,  through 
that  corrupt  channel.  On  the  present  occa- 
sion, that  sinister  policy  employs  itself  with 
peculiar  advantage.  Pursuing  this  line  of 
policy,  lawyers  have  heaped  mischief  upon 
mischief,  that  lies  upon  lies  might  be  em- 
ployed, and  popularity  upon  popularity  gained, 
by  curing  it.  They  have  acted  as  a surgeon 
would  do,  who,  having  a mad  dog  tied  up, 
should  secretly  cut  or  slip  the  knot,  that  the 
animal,  on  gaining  its  liberty,  might  send 
in  to  its  master  a supply  of  patients.  In  an 
endless  variety  of  shapes,  they  have  entailed 
ruin  upon  the  innocent,  and  against  this  ruin 
they  have  left  no  remedy  but  in  a lie  : for 
the  guilty,  yes ; but  for  the  innocent  there 
is  no  mercy,  no  safety,  but  in  a lie.  A Pan- 
dora’s box  is  opened  upon  the  people  ; and 
such  is  the  contrivance  of  the  machine,  that 
in  nothing  but  a lie  shall  there  be  power  to 
shut  it.  Under  such  a system,  where  is  the 
bosom  that  can  defend  itself  against  the  love 
of  lies  ? 

American  savages  have  been  proverbial  for 
cruelty.  The  savage  is  mild  and  placable, 
compared  with  the  English  lawyer.  The 
savage  minces  or  broils  his  enemy,  and  is  sa- 
tisfied : the  lawyer,  at  a whisper  from  above, 
gluts  on  the  child  unborn  his  unprovoked 
and  mercenary  cruelty.  No  mischief  is  so 
unassuageable  as  that  which  employs  for  its 
instrument  a mass  of  corrupted  language. 
Perillus’s  bull,  after  it  had  broiled  its  author, 
was  soon  laid  upon  the  shelf.  Corruption  of 
blood,  the  invention  of  a corrupted  under- 
standing, at  the  suggestion  of  a corrupted 
heart  — that  most  barbarous  of  all  abuses  of 
words,  — remains,  if  the  lawyer  have  his  will, 
remains  to  corrupt  justice  as  well  as  language, 
to  the  end  of  time. 

By  a lie  from  the  attorney-general,  lawyer- 
craft’s  last  shift  (such  virtue  is  there  in  a lie) 
even  this  syphilis,  so  dexterously  inoculated 
and  so  strictly  entailed,  receives  its  cure. 
The  lie  is  spoken,  and  the  patient  is  made 
whole:  and  not  he  alone,  but  in  and  through 
him,  an  endless  line  of  patients. 


end  of  it.  For  finding  errors,  of  a sort  fit  to  be 
confessed,  a sure  way  is  to  make  them  ; but 
should  there  happen  to  be  none,  it  comes  to  the 
same  thing. 

N.B — Should  these  errors,  or  any  other  er- 
rors, have  been  made  by  the  attorney’s  clerk  by 
whom  the  indictment  was  drawn  up,  — left  or 
made  in  it,  whether  to  save  the  trouble  of  reading 
over,  or  to  oblige  a friend, — they  are  as  good 
errors  as  if  they  nad  been  made  by  the  attorney- 
general  himselifi 
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In  this  same  ultimum  remedium,  the  suitor, 
to  whose  indispensable  witness  (guilty  or  not 
guilty)  it  has  happened  to  have  been  con- 
victed of  perjury,  beholds,  in  one  case,  his 
only  hope. 

I say  in  one  case : for  here  comes  in  quibble 
upon  quibble.  Prosecute  at  common  law,  the 
inadmissibility  is  pardonable : prosecute  upon 
the  statute  (for  there  is  a statute  against  per- 
jury,) it  is  not  pardonable.  How  is  it  then? 
In  this  case,  and  this  alone,  has  the  sovereign 
been  ill  enough  advised  to  tie  up  his  own 
hands?  Not  he,  indeed:  but  the  man  of  law, 
the  corrupter  of  blood  and  language,  has  tied 
them  for  him : the  same  sophist,  who,  by  his 
quirks,  ousted  the  innocent  of  pardon  in  that 
former  case,  follows  up  his  blow,  and  ousts 
another  set  of  innocent  persons,  of  whom  (as 
in  the  former  case)  this,  and  this  alone,  is 
known,  viz.  their  innocence.  Such  is  the  doc- 
trine, as  it  stands  in  the  books.  Not  that  any 
judge  need  be  bound  by  it,  any  further  than 
it  is  agreeable  to  him  to  be  bound  by  it. 

Cleansing  our  lips  of  the  flasWanguage  — 
emerging  from  the  regions  of  imposture — let 
us  speak,  if  possible,  in  plain  English.  The 
power  of  the  privy  seal  to  remit  punishment, 
and  therewith  to  restore  the  faculty  of  giving 
testimony,  having  been  questioned  on  the  be- 
half of  the  chancellor,  was  disallowed.  But 
the  power  of  the  chancellor,  as  we  have  seen, 
has  its  limits.  Among  the  officers  of  the 
crown,  to  the  power  of  the  attorney-general, 
and  to  that  alone,  these  limits  oppose  no  bar. 
The  privy  seal  (it  may  be  said)  being  place- 
able  and  displaceable  by  the  king,  also  the 
chancellor,  also  the  attorney-general,  — the 
distinction  is  but  nominal;  in  every  case  it  is 
the  power  of  the  king,  acting  only  by  diffe- 
rent hands.  To  a second  glance,  however, 
there  will  be  a very  substantial  difference. 
Each  functionary,  so  long  as  he  retains  his 
office,  retains  at  least  a negative  upon  every- 
thing that  is  done  in  it.  Restrained  by  any 
considerations  whatever,  let  the  attorney- 
general  for  the  time  being  refuse  to  confess 
errors, — unless  by  some  strange  mishap  there 
should  be  errors  (and  then  perhaps  not  in  all 
cases)  the  testimony  would  be  inadmissible. 

Meantime,  in  this  account  is  assumed  a 
proposition  which  not  improbably  may  not  be 
true,  — viz.  that,  in  virtue  of  a record,  in 
which,  at  the  suit  of  the  king,  conviction  and 
judgment  are  registered  without  outlawry, — 
in  the  same  way  as  outlawry  is  done  away, 
in  a case  where  the  king  is  nominal  plaintiff, 
by  the  king’s  attorney-general,  by  so  easy  a 
process  as  the  telling  of  a lie, — so,  in  case  of 
conviction  and  judgment,  may  all  other  penal 
consequences,  by  the  same  lie.  Perhaps  this 
may  not  be  true.  It  would  be  scarce  worth 
walking  across  the  room  to  see  all  that  has 
been  said  about  it.  When  once  we  steer  a 
hair’s-breadth  out  of  the  sphere  of  every  day’s 


practice,  everything  is  matter  of  cross  and 
pile.  Jurisprudence  is  not  among  the  subjects 
of  human  knowledge : to  predicate  certainty 

of  it,  or  anything  approaching  to  certainty 

certainty  to  a discourse  which  has  not  so  much 
as  a certain  word  belonging  to  it,  is  an  abuse 
of  language.  Where  statute  la  w is,  and  j udges 
in  due  subjection,  there,  and  there  alone,  is 
certainty. 

,What  the  lion  has  striven  in  vain  to  do,  may 
sometimes  be  done  by  the  mouse.  It  has 
already  been  stated,  that,  if  the  parchment  is 
out  of  the  way,  the  competency  of  the  per- 
jurer sets  the  gainsayer  at  defiance.  Here, 
then,  is  a power  of  restoration,  vested  in  any 
hand  which,  by  fair  or  foul  means,  with  or 
without  risk,  can  gain  a momentary  command 
over  the  necessary  parchment.  1 throw  out 
this  as  a hint  to  the  ingenuity  of  future  func- 
tionaries, wheresoever  stationed  and  howso- 
ever denominated,  who,  with  or  without  right, 
possess  the  physical  faculty  of  taking  in  hand 
these  mysterious  parchments.  Which  would 
be  the  more  astute  contrivance, — smuggling 
the  parchment  for  a few  minutes,  or  confess- 
ing errors  in  it  when  there  are  none,  and  by 
a man  who  has  never  looked  at  it? 

On  other  occasions,  availing  themselves  of 
the  power  they  possess  de  facto  over  these 
precious  parchments,  judges  have  made  out 
of  them  for  themselves  the  faculty  of  leaving 
a man  in  possession  of  a remedy,  or  depriving 
him  of  it,  at  pleasure.  For  example,  in  the 
case  of  a prosecution  deemed  malicious,  they 
begin  with  so  ordering  matters,  that,  without 
possessing  a copy  of  the  record  (the  record  in 
which  the  history  of  the  prosecution  is  sup- 
posed to  be  given,)  no  man  thus  injured  shall 
have  it  in  his  power  to  seek  redress ; this 
done,  they  allow  him  this  copy,  or  withhold 
it  from  him  at  pleasure, 

The  expedient  is  so  perfectly  in  the  style 
of  jurisprudential  science,  that,  though  an 
innocent  man  were  to  be  saved  by  it  from 
punishment,  or  the  widow  or  the  orphan  from 
losing  their  subsistence  for  want  of  evidence, 
I should  not  despair  of  seeing  it  (if  occasion 
served)  employed  in  practice. 

Were  any  other  instance  wanting,  the  prac- 
tice called  withdrawmg  the  record  might  serve 
to  show  that  these  mysterious  tabernacles  of 
pretended  truth  are  never  employed  in  a man- 
ner so  congenial  to  their  destination,  as  when, 
like  cups  and  balls,  they  are  in  some  way  or 
other  made  the  instruments  of  trick  and  sub- 
terfuge. By  an  unlearned  reader,  a record  of 
the  court,  being  a history  of  the  proceedings 
of  the  court,  would  naturally  be  supposed  to 
be  the  work  of  an  official  hand,  treasured  up 
in  official  custody,  and  as  little  in  danger  of 
Bnding  itself  in  any  other  than  official  hands, 
as  thp  regalia  at  the  jewel-office.  Alas  ! by 
the  mob  of  gazers  whose  station  is  at  a dis- 
tance from  the  curtain,  how  imperfect  the 
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conceptions  formed  of  the  mysteries  acted 
behind  it ! It  is  the  destiny  of  these  jewels  of 
the  jurisprudential  treasury  to  find  a Colonel 
Blood  in  every  plaintiff  whose  attorney  sees 
reason  to  urge  him  to  this  daring,  enterprise. 
By  so  simple  an  operation  as  the  filching 
(anglico-jaTgonice , withdrawing)  the  record,* 
— the  plaintiff,  should  it  he  his  fortune  to 
discover  in  time  a momentary  gap  in  his  evi- 
dence, gives  himself  a right  to  a new  trial : 
while,  under  exactly  the  same  necessity,  a 
defendant  would  be  left  to  take  his  chance, 
trying  the  cause  a second  time  upon  affidavit 
evidence,  to  know  whether  it  shall  be  tried 
a third  time  upon  proper  evidence. 

Necessity,  the  mother  of  invention,  will 
sometimes  give  birth  to  expedients,  which, 
when  once  brought  to  light,  are  afterwards 
adopted  by  convenience.  In  the  theatre  of  the 
ingenious  Mr.  Astley,  the  lips  of  the  dramatis 
persona  being  sealed  by  authority,  scrolls  upon 
great  occasions,  perform  the  office  of  sweet 
sounds.  From  this  humble  station  might  not 
a hint  be  taken  for  the  use  of  a more  exalted 
theatre  ? A statue  (any  one  of  the  three  kings 
might  serve)  attired  in  the  costume  of  the 
great  officer  of  the  crown,  his  majesty’s  at- 
torney-general ; and  upon  the  pulling  of  a 
string,  a scroll,  as  it  drops,  unrolls  itself,  with 
this  epigraph : “ His  Majesty’s  Attorney-ge- 
neral confesses  errors  in  the  record.” 

Not  that  it  is  in  the  nature  of  things,  that 
in  any  rank  (much  less  in  so  high  a rank)  an 
English  lawyer  should  feel  himself  less  at  his 
ease  when  saying  the  thing  that  is  not,  than 
when  saying  the  thing  that  is:  far  be  it  from 
this  pen  to  dip  itself  in  any  such  injustice: 
in  that  point,  there  could  not  be  any  the 
smallest  difference  between  the  living  person 
and  the  statue.  But  a case  not  unfrequently 
realized  is,  that — the  habitual  station  of  that 
high  officer  being,  not  in  that  high  court  in 
which,  besides  the  three  wooden  kings,  the 
“ king  himself”  is,  in  the  intendment  of  law, 
always  present,  but  on  the  other  side  of  the 
passage — the  consequence  is,  that  as  often  as 
errors  are  to  be  confessed  or  any  other  func- 
tion to  be  performed  by  the  person  of  that 
high  officer  in  that  high  court,  the  passage 
is  to  be  crossed.  This  is  the  inconvenience, 
in  tender  consideration  whereof,  the  proposal 
is  submitted : it  being  <i,)nsidered  how  per- 
fectly light  in  the  balaiVJe  any  quantity  of 
mischief  of  which  non-lawyers  are  the  bearers 
is,  when  set  against  a grain  of  inconvenience 
pressing  upon  any  such  learned,  especially 
any  such^  eminently  learned,  pair  of  feet  or 
shoulders:  there  needs  no  rhetoric  to  impress 
upon  learned  minds  a due  sense  of  the  mag- 
nitude and  importance  of  the  occasion. 

What  if  the  learned  gentleman  in  office 
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for  the  time  bejng  were  to  come  into  court 
once  for  all,  and  confess  errors  in  all  records 
present  and  future  ; taking,  pro  hdc  vice,  lies 
for  errors  ? Alas  1 that  would  never  do : in 
the  first  place,  it  would  be  true ; it  would 
rip  open  the  hen  whose  eggs  are  fees. 

Such  are  the  restoratives  to  competency 
under  English  law. 

Is  there  any  part  of  this  theory  of  resto- 
ration capable  of  being  regarded  in  a serious 
point  of  view  ? Let  us  try  : let  us  take  that 
which  presents  the  gravest  aspect.  From  the 
burning  iron,  the  great  seal,  and  the  sceptre 
(it  may  be  said,)  no  great  matters  are  to  be  ex- 
pected. Admitted, — of  all  these  instruments, 
— admitted,  they  leave  the  man  as  they  found 
him.  But  the  little  seal  ? this  is  quite  another 
affair : this  does  not  leave  a man  as  it  found 
him  : this  actually  destroys  his  interest.  In 
a will,  a legacy  of  £50  is  given  to  a man  who 
otherwise  would  have  had  nothing ; does 
not  that  give  him  an  interest  in  supporting 
the  will  by  his  testimony  ? He  agrees  not  to 
accept  the  legacy ; and,  in  evidence  of  such 
agreement,  commits  it  to  writing  (it  is  then 
called  a release,)  and  puts  his  seal  to  the 
release.  His  right  to  the  £50  is  now  clearly 
gone  : and  is  not  his  interest,  the  supposed 
mendacity-promoting  motive,  gone  w'ith  it  ? 

No,  indeed  is  it  not : still  the  same  impos- 
ture, only  a little  more  thickly  covered. 

In  the  first  place,  let  it  never  be  out  of 
mind,  that,  according  to  the  principles  of  the 
exclusionists  themselves  (as  far  as  their  prin- 
ciples can  be  judged  of  by  their  practice,) 
the  nostrum  never  can  be  of  any  manner  of 
use ; since,  be  the  interest  which  a man  is 
under  ever  so  great,  they  admit  him  notwith- 
standing : they  admit  him,  as  we  have  seen 
already,  when  he  is  an  extraneous  witness ; 
they  admit  him  over  and  over  again,  as  will 
be  seen  further  on,  when  he  is  a party. 

In  the  next  place,  if  the  state  of  the  mind 
be  at  all  considered,  it  is  not  in  the  nature  of 
the  case,  that  from  the  operation  (make  the 
most  of  it)  the  state  of  the  witness’s  mind 
should  experience  any  material  variation. 

He  releases,  he  gives  up  his  interest.  But 
whence  came  this  sacrifice?  The  sacrifice 
may  be  to  any  the  greatest  amount ; but  to 
any  the  least  amount,  a sacrifice  without  an 
inducement  is  an  effect  without  a cause.  One 
cause  alone  constitutes  any  rational  mode  of 
accounting  for  such  a sacrifice, — viz.  a treaty 
between  the  proposed  witness  and  the  pgrty 
to  whose  interest  the  testimony  (it  is  under- 
stood) will  be  serviceable.  But  if  any  such 
treaty  has  taken  place,  the  witness  must  have 
said  over  and  over  again,  and  naturally  to, 
or  in  the  hearing  of,  more  persons  than  one, 
So  and  so  is  what,  at  such  a time  and  such 
a place,  I saw : so  and  so  is  the  testimony  I 
have  to  give.  In  other  words,  over  and  over 
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again  it  must  have  happened  to  him  to  have 
delivered  extrajudicially,  in  the  presence  of 
a variety  of  witnesses,  in  substance  and  eifect 
(if  not  in  tenor)  the  very  evidence  which, 
if  admitted,  he  will  have  to  deliver  in  judi- 
cial form  and  place.  How  then  can  it  be  said, 
thsgfc,  when  the  pecuniary  interest  is  out  of 
him,  supposing  it  really  out  of  him,  he  is  de- 
void of  interest  ? If  that  be  true  which  is  so 
decidedly  affirmed  as  well  as  disaffirmed  by 
English  lawyers,  that  reputation,  reputation 
for  truth  and  honesty,  is  of  no  value  to  a 
man,  then  indeed  he  is  devoid  of  interest ; 
but  if  reputation  be  of  any  the  least  value 
to  him,  if  he  would  part  with  so  much  as  a 
farthing  to  preserve  it,  then,  even  in  that 
case,  he  has  still  an  interest ; and  an  interest 
adequate,  according  to  them,  to  the  produc- 
tion of  mendacity  in  any  case. 

Here,  then,  is  an  interest,  and  that  an 
adequate  one  — an  interest  not  taken  away 
by  the  operation,  but  still  subsisting.  Re- 
maining in  all  cases,  it  supersedes  the  neces- 
sity of  looking  out  for  any  of  those  modifi- 
cations which  may  be  produced  by  any  differ- 
ence in  the  nature  of  the  interest  in  different 
cases.  But,  for  illustration  and  still  more 
complete  satisfaction,  let  us  look  a little  way 
into  those  differences. 

In  the  next  place,  then,  here  is  a trans- 
action between  two  parties  : an  inducement 
there  must  have  been  on  each  side,  or  the 
transaction  could  not  have  taken  place.  On 
the  one  hand,  unless  an  advantage  in  some 
shape  or  other  accrued  to  him  from  it,  the 
releasing  witness  would  not  have  performed 
bis  part  in  it;  and  moreover,  on  tlie  other 
part,  unless  some  advantage  accrued  to  the 
party,  neither  would  the  party  have  borne 
bis  part.  But  this  advantcuge  to  the  party 
could  not,  in  the  nature  of  the  case,  have 
been  constituted  by  anything  else  than  a tie 
of  some  sort  or  other,  direct  or  indirect,  en- 
gaging the  witness  to  persevere,  and  deliver 
in  court  evidence  to  the  same  effect  as  that 
which  had  been  delivered  by  him  out  of  court. 
What  particular  shape  it  may  have  happened 
to  this  tie  to  assume  in  each  individual  case, 
it  would  in  general  be  fruitless,  and  always 
needless,  to  attempt  to  investigate. 

Take  the  matter  in  another  point  of  view. 
The  testimony  thus  vamped  up, — is  it  true 
or  false  ? If  true,  the  vamping  is  of  no  use : 
if  false,  what  then  is  the  effect  of  it  ? 

Useless,  then,  it  is  most  completely,  this 
lawyer’s  pantomime.  But  though  useless,  it 
is  far  from  being  inoperative:  it  is  practically 
mischievous.  Though  interest  never  can  be 
a just  cause  of  exclusion,  it  never  can  fail  to 
be  a just  cause  of  suspicion.  The  object  of 
the  mummery,  the  effect  of  it,  if  it  has  a.ny 
(and  it  is  not  the  lawyer’s  fault  if  it  has 
none,)  is  to  wipe  away  this  suspicion  from 
the  mind  of  the  judge ; to  cause  a man,  whose 


testimony  is  really  under  the  action  of  inte- 
rest, to  be  regarded  as  if  it  were  not.* 

In  some  obstinate  cases,  the  virtue  of  the 
little  seal  has  been  found  not  altogether 
strong  enough  for  the  work  assigned  to  it. 
An  occasion  is  upon  record,  in  which,  maugre 
all  the  efforts  made  by  the  witness  to  get 
rid  of  the  interest,  and  with  it  of  the  matter 
of  untrustworthiness,  it  stuck  to  him  like 
birdlime,  so  that  the  consequence  was,  he 
could  not  be  received.  Experiments  are  not 
unknown  to  jurisprudence,  any  more  than  to 
other  arts.  The  milder,  howsoever  morbid 
and  peccant,  matter  of  interest,  might  it  not 
be  asorbed  as  it  were  by  the  more  acrid  mat- 
ter of  felonious  untrustworthiness?  Might 

* In  a case  decided  in  the  last  reign,  decided 
in  the  time  of  Lord  Mansfield,  a doctrine  is  laid 
down,  by  which,  if  acted  upon,  all  objection  to 
the  competency  of  a witness  on  the  score  of  in- 
terest is  virtually  done  away.  (Peake,  106.)  A 
witness  having  a natural  interest  in  the  event  of 
a cause  — having  a bequest  to  gain  by  the  esta- 
blishment of  the  validity  of  a contested  will  (the 
bequest  of  the  reversion  of  a copyhold  estate,) 
offered  to  give  up  his  interest  by  giving  up  his 
claim  to  the  bequest.  The  party  to  the  cause — 
the  party  principally  interested  in  the  establish- 
ment of  the  validity  of  the  will,  declined  accept- 
ance of  the  offer.  The  testimony  was  admitted 
as  competent,  though  the  offer  was  not  accepted, 
and  the  interest  remained.  From  this  time,  the 
decision  having  remained  unquestioned,  notning 
but  a mere  pantomine  can  be  necessary  to  the  re- 
moval of  the  bar  to  the  competency  of  a witness 
on  the  score  of  interest.  The  witness  makes  his 
bow  to  the  attorney  for  the  party,  and  tenders  a 
piece  of  parchment  called  a surrender  or  release: 
the  attorney  makes  his  bow  to  the  witness,  and 
puts  by  the  parchment. 

In  that  instance,  perhaps,  to  obviate  the  im- 
putation of  collusion,  the  party  to  whom  the 
surrender  was  tendered  was  the  heir-at-law,  the 
party  prejudiced  by  the  establishment  of  the  will. 
This  party,  thinking  probably  that  the  effect  o^’ 
his  refusal  would  be  to  knock  up  the  will,  re- 
fused to  accept  the  proffered  benefit : he  would 
have  got  this  part  of  the  succession,  but,  by  the 
consequent  establishment  of  the  whole  will,  he 
would  have  lost  every  other  part. 

Would  the  decision  have  been  the  same,  had 
the  surrender  tendered  been  a surrender  made 
for  the  use  of  the  residuary  devisee  or  legatee  ? 
It  might  have  been,  with  nearly  as  little  danger 
to  truth,  and  with  more  benefit  to  substantial 
justice.  In  this  case,  the  party  to  whom  the  offer 
was  made,  and  the  party  by  whom  it  was  made, 
having  each  of  them  a perfect  and  undefalcated 
interest  in  the  establishment  of  the  will,  the 
maker  of  the  offer  might  have  been  assured  be- 
forehand of  the  non-acceptance  of  it ; which  he 
could  not  be,  in  an  equal  degree,  in  the  other 
case  : since  the  heir-at-law,  rattier  than  have  no- 
thing, might  in  that  case  have  accepted  the  offer, 
and  in  a future  similar  case  certainly  would  accept 
it : the  devisee  had  everything  to  gain  by  cigree- 
ing  to  refuse  the  offer,  and  everything  to  lose  by 
not  agreeing  to  refuse  it;  since,  if^e  did  not 
undertake  to  refuse  it,  the  witness,  having  no 
motive  for  making  it,  would  not  make  it,  and  so 
his  testimony  could  not  be  rcccii  ed. 
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not  the  matter  of  interest  be  considered  as 
merged  in  that  of  felony  ? The  doctrine  of 
merger*  has  done  in  its  day  greater  feats  than 
this.  If  this  be  admitted,  everything  else 
is  plain  sailing.  Witness,  having  an  interest 
not  purgeable  by  release,  commits  a felony  : 
nothing  more  easy  : felonies  are  committed 
every  day  for  much  worse  purposes.  Plain- 
tiff prosecutes : witness  pleads  guilty,  puts 
on  a bacon  glove,  and  is  burnt  in  the  hand : 
attorney-general  confesses  errors  in  the  rcr- 
;ord ; which,  whether  there  are  any  or  not, 
be  is  always*ready  to  do,  on  proper  occasions 
ind  proper  considerations.  If  one  of  these 
operations  will  not  be  sufficient,  the  other 
will  ^ at  any  rate,  both  together. 

Thus,  if  you  have  the  misfortune  to  tar 
your  coat,  put  a little  butter  to  the  tar,  the 
tar  is  merged  in  the  butter ; rub  on  a little 
oil  called  spirit  of  turpentine,  tar  and  butter 
are  both  merged  in  it : altogether  merge  in 
air,,  thin  air,  and  your  coat  is  as  admissible 
as  it  was  before. 

The  pharmacopceiaof  technical  restoratives 
bears  no  slight  analogy  to  the  impostures 
that  at  different  periods  have  been  seen  acted 
on  the  spiritual  and  medical  theatres — to  ex- 
orcism, animal  magnetism,  and  tractorism. 

Of  the  operations  of  the  exorcist,  the  suc- 
cess is  infallible,,  in  the  expulsion  of  non- 
existent devils:  of  those  of  the  magnetist  and 
the  tractorist  no  less  so,  in  the  expulsion  of 
non-existent  diseases.  Of  the  operations  of 
the  lawyer,  or  rather  the  knot  of  lawyers 
(for  here  co-operation  is  necessary,)  the  suc- 
cess, in  respect  of  the  expulsion  of  the  demon 
of  mendacity  out  of  the  breast  of  the  patient, 
is  no  less  assured,  provided  he  was  never 
there:  if  he  has  not  been  there  at  the  mo- 
ment preceding  the  operation,  neither  is  he 
immediately  after  it.  But  if  at  that  antece- 
dent instant  of  time  the  demon  was  in  ac- 
tual possession  of  the  premises,  is  it  in  the 
power  of  the  release  with  its  talismanic  seal 
to  eject  him  ? The  prayers  and  mandates  of 
the  exorcist,  the  arm  of  the  magnetist,  or 
the  brass  of  the  tractorist,  would  be  of  equal 
efficacy. 

In  these  several  impostures,  as  in  most 
others,  the  respective  operators  have  this  in 
common,  that,  in  the  instance  of  any  given 
ndividual,  it  is  not  always  altogether  easy 
to  determine  to  which  of  two  congenial  and 
co-harmonizing  classes  he  appertains — that  of 
the  impostors  or  that  of  the  dupes.  As  to 
the  jurisprudentialist,  his  most  common  state 
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is,  perhaps,  a sort  of  middle  state  between 
the  two.  What  he  knows  is,  that  the  pre- 
tence makes  business  and  brings  fees  : what 
be  cares  not  about  is,  whether  it  be  true  or 
false. 

In  one  respect,  the  jurisprudential  opera- 
tors fall  far  beneath  the  medical  and  pneu- 
matological.  By  the  force  of  imagination,  in 
addition  to  the  non-existent  diseases,  the 
magnetizer  and  the  tractorist  may  not  impro- 
bably have  now  and  then  administered  cure 
or  relief  to  an  existent  one.  By  the  same 
powerful  though  unsteady  instrument,  it  may 
even  have  happened  to  the  exorcist  to  have 
quieted  or  soothed  real  and  excruciating  per- 
turbations, howsoever  derived  from  an  un- 
real source.  But  after  the  acts  of  exorcism 
performed  by  the  lawyers  for  driving  the 
demon  of  mendacity  out  of  the  bosom  of  the 
witness, — if  so  it  was  that  at  the  time  of 
clapping  the  seal  te  the  parchment  he  was 
in  possession  of  the  premises,  in  any  one  in- 
stance could  he  ever  have  been  expelled? 

On  the  north  side  of  the  Tweed,  witnesses 
we  have  seen-j)  are  subject  to  a kind  of 
isease  called  partial  counsel.  It  seems  ta 
be  a sort  of  contagion,  the  matter  of  which 
is  adherent  to  the  witness’s  box.  Fortunate- 
ly, the  Pharmacopoeia  Edinburgensis  affords 
a specific  for  it : it  is  of  the  cathartic  class, 
scientifically  (shall  we  say,  or  vulgarly?)  called 
a purge.  A dozen  or  two  of  words  are  given 
a man  to  gabble  secundum  proescriptionem,  he 
having  first  placed  himself  duly  in  the  place 
and  posture  of  a man  giving  evidence, — and 
the  remedy  is  at  once  administered.^ 

As  to  the  peccant  matter,  fortunately  for 
the  bystanders,  it  goes  off,  not  by  the  primcc 
vice,  like  the  matter  of  incredulity  in  the 
bosom  of  Felix,  when,  as  in  Hogarth’s  print, 
expelled  by  the  eloquence  of  the  Christian 
orator;  but  by  a sort  of  insensible  transpi- 
ration. 

As  to  its  efficacy,  the  proof  of  it  is  in  every 
day’s  practice.  Not  a case  in  which  the  spe- 
cific has  ever  failed  to  be  administered;  not 
a case  in  which,  after  the  operation,  a patient 
was  ever  known  to  complain  of  any  the 
slightest  remnant  of  the  disease. 


Vide  supra,  p.  398. 

J This  is  m allusion  to  the  practice  in  Scot- 
land of  putting  two  questions  to  a witness  after 
he  is  sworn,  to  the  following  effect: — “Have 
you  any  ill  will  against  the  prisoner  at  the  bar  ?” 
“ Has  any  one  given  or  promised  you  anything 
for  what  you  are  going  to  say  on  this  occasion  ?” 
— The  second  question  only  is  put  to  witnesses 
for  the  defence. — Ed. 


PART  IV. 


VIEW  OF  THE  CASES  IN  WHICH  EVIDENCE  HAS  IMPROPERLY  BEEN 
EXCLUDED  ON  THE  GROUND  OF  VEXATION. 


CHAPTER  I. 

VEXATION  TO  INDIVIDUALS  ARISING  SOLELY 

OUT  OF  THE  EXECUTION  OF  THE  LAWS,  NOT 

A PROPER  GROUND  OF  EXCLUSION. 

It  has  already  been  proved — that  is,  observed 
(for  surely  this  is  one  of  those  cases  in  which 
to  observe  is  to  prove)  — that  there  are  cases 
in  which  exclusion  of  the  evidence,  on  the 
ground  of  the  vexation  inseparable  from  the 
delivery  of  it,  is  a proper  measure;  — viz, 
where  the  collateral  mischief  consisting  of 
the  vexation  is  preponderant  over  the  direct 
mischief  produced  by  the  chance  of  misde- 
cision  or  failure  of  justice  resulting  from  the 
want  of  the  evidence. 

It  was,  at  the  same  time,  and  in  the  same 
way,  proved,  that  there  are  cases  in  which 
such  exclusion,  bottomed  on  that  same  ground, 
is  not  a proper  measure ; — viz.  all  cases  in 
which  the  balance  as  between  the  two  mis- 
chiefs is  on  the  other  side. 

The  several  cases  in  which  the  mischief  of 
the  vexation  resulting  from  the  delivery  of 
the  evidence  is  capable  of  being  preponder- 
ant over  the  mischief  of  misdecision  or  failure 
of  justice  for  want  of  the  evidence,  have  this 
common  property,  — viz.  that  the  vexation  is 
produced  by  circumstances  entirely  indepen- 
dent of  the  uneasiness  produced  by  the  ob- 
ligation of  making  any  disclosure,  the  effect 
of  which  is  to  subject  the  proposed  witness, 
or  any  other  person,  to  any  punishment  or 
other  burthensome  obligation,  to  which  it  is 
the  intention  of  the  legislator  that  he  should 
be  subjected.  It  is  produced,  in  all  these 
cases,  by  circumstances  accidental  and  ex- 
trinsic : for  example,  disproportionate  expense 
by  reason  of  a long  and  expensive  journey  or 
voyage ; irreparable  loss  of  time  ; disclosure 
of  collateral  facts,  such  as  a third  person  has 
no  right  by  law  to  be  informed  of. 

Besides  these  accidental  lots  of  vexation, 
there  is,  however,  one,  M'hich  may  be  consi- 
dered as  naturally,  and  in  the  ordinary  course 
of  things,  attached  to  the  obligation  of  giving 
evidence : and  that  is,  the  thought  of  the 
unpleasant  and  more  or  less  prejudicial  con- 
sequences, which  the  evidence  may  have  the 
effect  of  producing,  to  the  prejudice  of  the 
pr  iposed  witness  himself  or  some  other  per- 
son, by  reason  of  the  execution  of  a judicial 


decision,  of  which  such  evidence  may  consti-- 
tute,  or  help  to  constitute,  the  ground.  By 
the  idea  of  such  consequences,  considered  as 
liable  to  be  produced  by  the  evidence,  an 
unwillingness  to  deliver  it  (which  is  as  much 
as  to  say,  vexation  in  the  event  of  its  being 
delivered)  will,  in  many  cases,  be  produced. 
Concerning  this  unwillingness,  indubitable 
or  presumable,  a notion  has  obtained,  that, 
in  many  if  not  in  all  cases  in  which  the  ex- 
istence of  it  is  regarded  as  certain  or  probable, 
it  constitutes  of  itself  a sufficient  reason  for 
excluding  the  evidence  to  which  it  is  regarded 
as  attached.  And,  in  one  of  the  most  enlight- 
ened nations  of  Europe,  this  notion,  having 
been  adopted  by  judges,  and,  under  their 
authority  having  formed  itself  into  a rule  or 
maxim  of  jurisprudential  law,  has  constituted 
the  basis  of  an  arrangement  exercising  a most 
extensive  and  important  influence  over  the 
whole  fabric  of  the  law  of  procedure.  Re- 
garding it  as  one  of  the  most  pernicious  and 
most  irrational  notions  that  ever  found  its 
I way  into  the  human  mind,  I propose  to  allot 
this  whole  Part  to  the  task  of  sifting  it  to 
the  bottom,  in  the  hope  that  the  labour  em- 
ployed in  a task  at  once  so  important  and  so 
new,  will  not  be  regarded  as  ill-bestowed. 

To  constitute  a just  ground  of  exclusion, 
the  lot  of  vexation  here  in  question  must  be 
a mass  of  that  evil  over  and  above  what 
would  have  been  produced  by  a decision  to 
the  same  effect  grounded  on  other  evidence — 
on  any  evidence  to  which  the  lot  of  vexation 
in  question  would  not  have  been  attached. 
For,  supposing  the  exclusionary  notion  to 
extend  to  all  other  evidence  — to  other  evi- 
dence at  large  — to  whatever  vexation  might 
come  to  be  produced  by  evidence  of  whatever 
description,  having  the  effect  of  subjecting 
some  person  or  other  to  the  punishment  or 
other  burthensome  obligation  in  question,  — 
to  say  that,  in  consideration  of  the  vexation 
thus  resulting,  no  such  evidence  ought  to  be 
received,  would  be  as  much  as  to  say,  there 
ought  not  to  be  any  such  thing  as  a punish- 
ment or  other  burthensome  obligation  ever 
imposed  ; in  a word,  that  there  ought  not 
ever  to  be  any  such  thing  as  a law. 

But  (it  may  be  said)  there  are  such  tilings 
as  bad  laws : and  in  no  country  is  the  body 
of  the  laws  altogether  free  from  them.  Now, 
the  effect  of  the  practice  which,  in  opiiosition 
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to  the  exclusionary  rule  in  question,  forces 
testimony  from  persons  of  all  descriptions, 
without  regard  to  unwillingness  and  conse- 
quent vexation,  is,  to  give  to  whatever  sub- 
stantive laws  it  is  employed  in  giving  execu- 
tion to,  a degree  bf  efficiency  much  beyond 
what  they  would  possess  in  the  opposite  case. 
But,  by  giving  this  extraordinary  degree  of 
efficacy  to  all  laws  (substantive  laws)  with- 
out distinction,  it  will  give  the  same  degree 
of  efficiency  to  as  many  bad  laws  as  it  hap- 
pens to  the  aggregate  body  of  the  laws  to 
include:  and  forasmuch  as  in  every  existing 
system  the  extent  of  this  mass  of  bad  laws 
is  more  or  less  considerable,  the  mischief  of 
the  practice  against  which  the  door  is  shut 
by  the  exclusionary  rule  would  be  proportion- 
ably  great. 

In  the  character  of  an  argument  in  favour 
of  the  exclusionary  rule,  the  defect  of  this 
argument  will,  1 imagine,  be  found  apparent 
upon  the  face  of  it.  But  inasmuch  as,  when 
sifted  to  the  bottom,  it  will  be  found  to  lead 
to  discussions  of  a very  delicate  and  impor- 
tant nature,  1 do  not  propose  to  leave  it  ulti- 
mately in  its  present  state,  to  stand  altoge- 
ther upon  its  own  strength  or  weakness.  For 
the  present,  however,  confining  the  examina- 
tion to  the  question  immediately  appertaining 
to  the  present  Book,  I shall  content  myself 
with  bringing  to  view,  by  way  of  answer,  the 
following  observations : viz.  — 

1.  Supposing  that,  for  the  accomplishment 
of  the  purpose  stated  in  the  argument,  the 
exclusionary  rule  is,  upon  the  whole,  well 
adapted,  it  can  be  so  in  no  other  respect  than 
that  of  its  operating  in  the  character  of  a 
debilitative  upon  the  whole  of  that  portion 
of  the  body  of  substantive  laws  to  which  it 
applies;  weakening  their  efficacy, — rendering 
them  so  much  the  less  efficacious,  in  respect 
of  the  purposes  which  they  respectively  have 
in  view.  But,  so  far  as  this  alone  is  consi- 
dered as  the  result  of  the  rule  in  question, 
and  that  result  a beneficial  one,  it  is  no  other- 
wise of  use  than  as  any  other  institution  or 
arrangement  would  be  of  use,  that  should  in 
an  equal  degree  contribute  to  weaken  the 
efficacy  of  the  laws. 

On  one  only  supposition  would  the  balance 
ol  its  effects  be  on  the  side  of  benefit ; and 
that  is,  if  the  aggregate  body  of  the  laws 
were  so  constituted,  that  the  mischief  re- 
sulting from  such  as  are  mischievous,  out- 
weighs, upon  the  whole,  the  good  resulting 
from  such  as  are  of  a beneficial  character. 
But,  that,  even  under  the  worst  government 
of  which  any  accounts  are  extant,  the  sup- 
position here  in  question  was  ever  realized, 
seems  altogether  improbable:  for,  on  this 
supposition,  a state  of  anarchy  would  be  less 
mischievous  than — -would  be  preferable  to 
— such  a state  of  government. 

2.  The  person  to  whom  it  is  proposed  to 


form  his  qpinion,  and  consequent  decision, 
respecting  the  propriety  of  the  exclusionary 
rule,  is^the  legislator.  In  the  political  state 
in  question,  either  that  rule  is  not  as  yet  es- 
tablished, or  it  is  already  established.  If  not, 
then,  considered  as  addressed  to  the  legis- 
lator, the  argument  stands  thus : 

Monitor.  In  the  state  subject  to  your  au- 
thority there  are  a multitude  of  bad  laws : to 
weaken  their  efficacy,  please  to  establish  this 
exclusionary  rule. 

Legislator,  Excuse  me.  Of  such  laws,  if 
any,  as  in  my  judgment  are  bad  laws,  I shall 
not  content  myself  with  weakening  the  effi- 
cacy; I shall  abolish  them  altogether.  In 
regard  to  such  of  them  as  in  my  judgment 
are  good  laws,  I should  be  sorry  to  do  this, 
or  anything  else,  that  should  in  any  degree 
weaken  their  efficacy. 

Shift  now  the  scene  to  a state  in  which 
the  exclusionary  rule  has  already  been  esta- 
blished : — 

Monitor.  In  the  state  subject  to  your  au- 
thority there  are  a multitude  of  bad  laws.  It 
has  been  proposed  to  you  to  abolish  the  ex- 
clusionary rule.  Do  no  such  thing : it  is  a 
most  useful  rule;  it  serves  to  weaken  the  ef- 
ficacy, and  thus  to  diminish  the  mischievous- 
ness, of  your  bad  laws. 

Legislator.  Thanks  for  your  caution.  But 
being  also  fortunate  enough  to  have  a multi- 
tude of  good  laws,  my  wish  is,  to  give  to  those 
good  laws  the  highest  degree  of  efficiency 
they  are  susceptible  of.  The  effect  of  this 
exclusionary  rule  which  you  are  so  anxious 
to  preserve,  is  (taking  your  own  account  of 
it)  to  weaken  the  efficacy  of  whatever  laws, 
good  as  well  as  bad,  it  is  applied  to.  Taken 
in  its  natural  state,  and  unless  subject  to  li- 
mitations to  which  you  do  not  propose  to 
subject  it,  it  applies  to  all  laws,  and  wea- 
kens the  efficacy  of  all:  it  is  for  this  reason  I 
mean  that  it  should  no  longer  have  any  ap- 
plication to  any  of  the  good  ones ; and  it  is 
in  that  view  that  I mean  to  abolish  it  alto- 
gether. As  to  the  bad  laws,  I shall  not  con- 
tent myself  with  weakening  their  efficacy : 
convince  me  of  their  badness,  and  I shall 
abolish  them. 

Monitor.  But,  among  those  laws  which  in 
your  judgment  are  bad  ones,  and  which  ac- 
cordingly you  propose  to  yourself  to  abolish, 
may  not  there  be  some,  which,  regard  being 
had  to  the  affections  and  prejudices  of  the 
people,  it  would  appear  to  you  not  advisable 
to  abolish  ? 

Legislator.  I should  be  sorry  to  find  any 
such  : but  if  such  there  be,  there  are  several 
courses,  any  or  all  of  which  I should  prefer 
to  the  giving  up  the  benefit  of  the  increase 
which  the  abolition  of  the  rule  would  give 
to  the  force  of  such  of  the  laws  as  to  me 
seem  good  ones. 

1.  I would  cause  to  be  laid  before  the  peo- 
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pie  the  reasons  by  which  my  disapprobation 
of  such  laws  as  to  me  seem  bad  ones  was 
produced.  Having  operated  upon  my  mind, 
probably  enough  they  may  operate  on  other 
minds ; especially  as  coming  from  a station 
from  whence,  if  tolerably  well  dealt  with, 
men  are  apt  enough  to  take  their  opinions  as 
well  as  their  laws.  And,  moreover,  should 
it  so  happen,  that,  by  my  reasons  thus  made 
known,  any  others  should  be  brought  forth, 
that  in  my  maturer  judgment  should  prove 
preponderant  over  mine,  I propose  to  myself 
to  take  the  opposite  course ; viz.  to  go  over 
to  the  side  of  the  people,  instead  of  their 
coming  over  to  mine. 

2.  In  the  meantime,  if  I despaired  of  being 
able  either  to  bring  over  the  people  to  my 
opinion,  or  to  carry  over  mine  to  theirs,  I 
could,  if  I thought  it  worth  while,  leave  the 
debilitative  rule  to  apply  itself  to  the  parti- 
cular laws  thus  appearing  to  me  to  be  bad 
ones.  Leaving  these  laws  in  that  state  and 
degree  in  which  I found  them,  the  people 
would  have  no  reason  to  complain  of  me  ; 
and,  barring  the  operation  of  the  rule  in  de- 
bilitation of  my  good  laws,  I should  give  to 
them  all  the  operative  force  which  it  is  de- 
sirable that  good  laws  should  possess. 

In  the  case  where  the  evidence  in  ques- 
tion is  of  the  self- regarding,  the  self-crimi- 
nating kind, — if  testimony  extracted  from  a 
man’s  own  lips  were  attended  with  any  the 
smallest  degree  of  probability  of  unjust  suf- 
fering on  his  part,  over  and  above  that  which 
results  from  testimony  extracted  from  an  ex- 
traneous and  indifferent  witness,  there  would 
then  (on  the  ground  of  danger  of  deception 
and  consequent  misdecision)  be,  in  point  of 
reason,  a ground,  not  for  exclusion  indeed, 
but,  however,  for  suspicion  and  caution  more 
than  ordinary  on  the  part  of  the  judge.  But 
who  does  not  see  that  the  supposition  thus 
brought  to  view  for  the  purpose  of  illustra- 
tion and  argument,  is  a supposition  which 
holds  good,  not  in  the  present  case,  but  in 
the  case  directly  opposite,  viz.  that  of  self- 
serving  testimony?  with  only  this  difference, 
that,  whereas  in  that  case  there  is  only  a 
chance  of  the  existence  of  falsehood  on  that 
side,  there  is  a certainty  of  the  non-existence 
of  it  in  the  present  case.  It  is  not  every 
man  that  will  swerve  from  the  truth  for  his 
own  advantage : a man  of  entire  probity  will 
not,  to  the  value  of  a hair’s-breadth.  But 
there  is  not  that  man  breathing,  who,  being 
in  his  right  mind,  and  having  his  own  interest 
alone  at  stake,  ever  will  knowingly  swerve 
from  the  line  of  truth  to  his  own  disadvan- 
tage. 

There  is  but  one  sort  of  evidence  which, 
practically  speaking,  is  free  from  all  danger 
of  producing  deception  by  mendacity ; and 
this  is  the  sort  of  evidence  upon  which  an 
exclusion  has  been  put  by  English  lawyers. 


Two  men  have  each  committed  an  offence, 
or  done,  each  of  them,  an  improper  act  of  any 
other  description — an  act  which  in  both  cases 
is  improper  in  the  same  degree  and  the 
same  way.  In  the  instance  of  one  of  them, 
it  so  happens  that  the  act  can  be  proved 
against  him  without  resorting  to  his  own  tes- 
timony : in  the  other  instance,  so  it  happens 
that,  though  with  the  help  of  his  own  tes- 
timony it  would  be  proved  upon  him,  yet 
without  that  help  it  cannot.  Is  there  any 
earthly  reason  why  the  lot  of  one  of  these 
men  should  be  better  than  that  of  the  other? 
w'hy  his  suffering  should  be  in  the  smallest 
degree  less  ? Yet,  under  the  exclusionary  rule, 
one  of  them  suffers  not  merely  less  than  the 
other,  but  absolutely  nothing;  while  his  not 
more  guilty  fellow  suffers  the  full  rigour  of 
the  law. 

Cross  and  pile  (whether  antecedently  or 
subsequently  to  conviction)  would  not,  by 
man  in  general,  would  not  certainly  by  Eng- 
lish lawyers,  be  regarded  as  a just  and  proper 
method  of  determining,  amongst  two  or  more 
equally  guilty,  which  should  and  which  should 
not  suffer.  Cross  and  pile,  when  called  in  by 
the  common  sense  of  jurymen  for  their  re- 
lief in  a situation  of  honest  doubt,  has  been 
reprobated  with  indignation  by  their  learned 
and  official  directors.  But,  in  the  case  here 
in  question,  acquittal  by  cross  and  pile  would 
be  a signal  improvement,  if  substituted  to 
acquittal  by  the  force  and  virtue  of  this  ex- 
clusionary rule.  In  cross  and  pile,  the  natu- 
rally-sagacioiis  or  learnedly-instructed  knave 
would  not  behold  any  means  of  safety  more 
open  to  himself  than  to  his  less  instructed 
fellows  : whereas,  it  is  the  nature  of  the  ex- 
clusionary rule  to  operate  as  a licence  for 
delinquency  to  all  those  whose  astuteness, 
seconded  by  ordinary  good  fortune,  enables 
them  to  take  advantage  of  it.  Who  shall 
count  the  multitudes  that  day  after  day  have 
been  acting  under  this  licence?  For  it  is 
among  the  properties  of  this  invitation  to 
guilt,  that  those  who  act  under  it  with  most 
felicity  and  success  are  those  who  enjoy  the 
ulterior  advantage  of  not  being  known  to 
have  acted  under  it. 

That,  under  the  protection  of  this  licence, 
the  impunity  of  the  wicked  may  be  as  com- 
plete, and  the  encouragement  to  wickedness 
as  inviting  as  possible,  malefactors  and  law- 
yers have  joined  in  another  practice.  Under 
circumstances  of  notorious  delinquency,  libe- 
rated in  virtue  of  this  or  any  other  incident 
foreign  to  the  merits,  malefactors  may  be 
seen  everywhere  holding  their  heads  high, 
and  (as  often  as  occasion  presents  itself) 
assuming  the  port  and  language  of  injured 
innocence.  Accordingly,  when  a delinquent 
has  been  thus  fortunate,  to  speak  of  him  in 
the  character  of  a delinquent  is  an  offence 
punished,  and  with  equal  rigour,  as  i the  oh- 
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ject  of  the  imputation  had  been  a character 
of  the  purest  innocence.  In  a place  where 
(happily  for  the  existence  of  society)  the  of- 
lensiveness  of  unwelcome  truth  to  the  feel- 
ings of  evil-doers  does  not  enable  them  to 
transfer  upon  their  censors  the  punishment 
due  to  themselves,  what  a clamour  was  once 
raised  by  the  appellation  of  acquitted  felons  1 
As  if  an  acquitted  felon  was  a sort  of  animal 
no  more  capable  of  finding  itself  in  existence 
on  English  ground,  than  a spider  was  sup- 
posed be  in  Ireland.  All  this  while,  under 
the  genial  influence  of  this  and  so  many  other 
rules  so  ingeniously  and  successfully  directed 
to  this  end,  acquitted  felons  and  acquitted 
malefactors  of  all  sorts  and  sizes  are  as  much 
at  home  in  the  British  Isles,  as  venomous 
serpents  in  Guiana,  or  crocodiles  in  the  Nile. 
In  a relaxed  constitution  of  the  body  poli- 
tic, acquitted  and  unprosecuted  malefactors 
of  all  kinds  are  no  less  congenial  to  that  ar- 
tificial body,  than,  in  a constitution  of'  the 
same  character,  the  taenia,  the  lumbricus,  and 
the  ascaris,  are  to  the  natural  body.  In  one 
particular,  the  parallel  discovers  an  unhappy 
failure.  In  the  natural  body,  it  is  not  in  the 
power,  and  as  little  (let  us  hope)  in  the  wish, 
of  the  licensed  practitioner,  to  propagate  the 
breed  of  the  vermin  to  the  plague  of  which 
it  is  exposed : whereas,  in  the  political  body, 
by  the  instruments  which  there  has  been  such 
frequent  occasion  to  bring  to  view,  we  have 
been  seeing  the  hand  of  the  practitioner  occu- 
pied, with  unwearied  perseverance,  in  sowing 
the  seeds  of  wickedness  in  every  imaginable 
shape. 

CHAPTER  II. 

ENUMERATION  OF  THE  SORTS  OF  EVIDENCE 
IMPROPERLY  EXCLUDED  ON  THIS  GROUND 
BY  ENGLISH  LAW, 

Various  are  the  points  of  view  in  which  the 
vexation,  that  in  this  case  appears  to  have  been 
taken  for  the  ground  of  the  exclusion,  has  been 
contemplated:  various  the  correspondent  mo- 
difications of  which  the  evidence,  regarded  as 
the  cause  of  such  vexation,  has  been  consi- 
dered as  susceptible  ; and  the  correspondent 
specific  denominations  that  either  have  been, 
or  (to  express  those  several  points  of  view, 
and  the  consequent  arrangements  they  have 
given  birth  to)  require  to  be,  respectively  af- 
fixed to  those  modifications.  Numerous  are 
even  the  sources  from  which  those  modifica- 
tions have  been  derived:  — 

1.  The  nature  of  the  consequences  of  the 
evidence  in  respect  of  good  and  evil.  Hence 
the  distinction  — evidence  of  a nature  to  serve, 
evidence  of  a nature  to  disserve. 

2.  The  identity  or  diversity,  of  the  person 
yielding  the  evidence,  and  the  person  affected 
by  the  consequence  of  it.  Hence  the  modi- 
fications expressed  or  expressible  by  the  ap- 
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I pellatives  self-serving,  and  self -disserving,  or 
self-prejudicing.* 

3.  His  station  in  the  cause : whether  that 
of  a party  or  an  extraneous  witness.  No  ap- 
pellatives deduced  from  this  circumstance  ; 
but,  in  respect  of  the  legal  arrangements,  much 
importance  given  to  it. 

4.  Nature  and  denomination  of  the  suit,  on 
the  occasion  of  which  the  evidence  is  proposed 
to  be  delivered ; viz.  criminal,  or  non-criminal 
— commonly  called  civil. 

5.  Nature  of  the  evil  constituting  the  vexa- 
tion ; viz.  the  evil  or  di.sservice  produced  by 
the  disclosure.  From  this  source,  and  the 
second  and  fourth  taken  together,  come  the 
modifications  expressible  by  the  several  ap- 
pellatives  self-criminative  or  self-incvlpative, 
self-disgracing,  self -discrediting,  or  simply  self- 
onerative  (as  where  blame  is  out  of  the  ques- 
tion.) 

6.  The  nature  of  the  affection  which  is 
the  seat  of  the  vexation ; viz.  whether  self- 
regarding  or  sympathetic. 

Where  one  person  (a  frwslcej  stands  charged 
with  the  interests  of  another  {a.fdei-committee 
or  cestiiy  que  trust)  as  in  the  case  of  guardian 
and  ward,  factor  (or  agent)  and  principal,  law- 
yer and  client  (especially  where  the  existence 
of  the  relation  is  voluntary  on  the  part  of  the 
trustee,)  an  affection  of  sympathy,  of  which 
the  fidei-committee  is  the  object,  may  natu- 
rally enough  be  supposed  to  exist  in  the  bosom 
of  the  trustee.  This  being  assumed,  a conse- 
quence is,  that  where,  from  the  evidence  de- 
livered by  the  trustee,  a vexation  or  prejudice 
of  the  self-regarding  kind  may  be  expected 
to  befall  the  fidei-committee,  a proportionable 
(howsoever  short  of  equal)  vexation  of  the 
sympathetic  kind  may,  in  like  manner,  be  ex- 
pected to  find  its  way  from  the  same  source 
into  the  breast  of  the  trustee.  To  this  head 
maybe  referred  the  most  plausible  reason  that 
has  been  found  for  the  exclusion  that  has  been 
put  upon  what,  taking  the  only  appellative 
in  use,  and  which  is  of  the  dyslogistic,  or  vi- 
tuperative cast,  may  be  called  trust-breaking 
or  trust- betraying  evidence. 

W^here,  a number  of  individuals  living  to- 
gether in  the  character  of  members  of  the  same 
family  (as  is  the  case  with  husband  and  wife, 
parent  and  child,)  evidence  delivered  by  one 
member  would  be  a cause  of  vexation  to  an- 
other, — vexation  in  a mixed  mass,  partly  sym- 
pathetic, partly  self-regarding,  is  liable  to  find 
its  way  into  the  bosoms  of  these  several  mem- 
bers from  that  source.  In  this  vexation  we 
see  the  most  plausible  reason  that  has  been 
found  for  the  exclusion  that  has  been  put  upon 
some  of  the  modifications,  and  some  only,  ot 

* Under  the  mutual  appellative  self-regard- 
ing, both  self-serving  ana  self-disserving  are 
comprised.  Self-serving  evidence  belongs  not 
to  the  present  purpose.  — (See  the  next  Chap- 
ter.) 
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that  which  may  he  termed  family^peace-dis- 
turbiTig  or  family-disturbinff  evidence. 

When  the  effect  of  a lot  of  self-criminative 
evidence  has  been  to  produce  the  conviction 
of  bins  by  whom  it  has  been  delivered,  it  is 
capable  of  receiving  the  appellation  of  self- 
convicting  evidence.  But,  forasmuch  as,  ante- 
cedently to  conviction,  this  effect,  not  having 
as  yet  taken  place,  can  only  be  matter  of  ex- 
pectation and  conjecture,  the  appellation  could 
not,  without  impropriety,  be  applied  to  self- 
criminative  evidence  at  any  such  antecedent 
point  of  time. 

Laying  together  the  moditications  deduced 
from  the  several  sources  above  mentioned,  we 
shall  find  six  species,  each  presenting  itself  as 
entitled,  on  some  account  or  another,  to  a se- 
parate consideration.  These  are — 

1.  Self-criminative,  reaching  beyond  self- 
onerative. 

2.  Self-onerative,  and  self-criminative  not 
reaching  beyond  it. 

3.  Self-disgracing. 

4.  Self-discrediting. 

5.  Trust-prejudicing. 

6.  Family-peace-disturbing. 

The  effect  of  the  testimony  will  be  in  some 
respects  different,'  and  the  reasons  for  and 
against  the  admission  of  it  stand  upon  a cor- 
respondently  different  footing,  according  as 
the  station  which  the  proposed  deponent  oc- 
cupies in  the  cause  is  that  of  a party,  or  that 
of  an  extraneous  witness.  We  will  consider 
him  successively  in  both  these  stations:  as  a 
party,  in  the  ensuing  Part ; as  an  extraneous 
witness  only,  in  the  present. 

CHAPTER  III. 

IMPROPRIETY  OF  THE  EXCLUSION  PUT  UPON 

SELF-mSSERVING  EVIDENCE  BY  ENGLISH 

LAW. 

§ 1 . Uses  of  self- disserving  evidence,  and  mis- 
chiefs resulting  from  its  exclusion. 

The  fundamental  rule  on  this  subject  is 
generally  given  in  Latin  : Nemo  tenelur  se- 
ipsum  accusare  : no  man  is  bound  to  accuse 
himself.  Taken  by  itself,  the  proposition,  as 
thus  delivered,  having  its  source  rather  in 
the  affections  than  in  the  understanding,  has 
more  of  rhetoric  in  it  than  of  logic,  and  pre- 
sents no  clear  idea  until  it  be  translated  into 
more  simple  language.  The  part  of  an  ac- 
cuser is  one  part ; that  of  a witness  is  an- 
other. The  part  of  the  accuser  is  that  of  the 
plaintiff,  of  which  that  of  the  prosecutor  and 
that  of  the  informer  are  modifications ; these 
being  names  that  are  given  in  different  cases 
to  the  plaintiff,  according  to  the  nature  of 
the  cause.  By  “ no  man  shall  be  bound  to  do 
so  and  so,”  is  meant,  no  man  shall  be  liable 
to  be  punished  for  not  doing  so  and  so.  Of 
the  pr'^Dositlon,  “ no  man  is  bound  to  accuse 


himself,”  the  literal  meaning,  reduced  to  clear 
and  unambiguous  language,  is,  no  man  shall 
be  liable  to  be  punished  for  not  instituting  a 
penal  suit  against  himself ; for  not  preferring 
a bill  of  indictment  against  himself,  or  lodg- 
ing an  information  against  himself;  or  not 
bringing  a penal  action  against  himself;  or 
preferring  an  appeal  against  himself, — as  the 
case  may  be. 

In  plain  English,  the  maxim  is  neither 
more  nor  less  than  so  much  nonsense.  To 
find  an  intelligible  meaning  for  it,  we  must 
have  recourse  to  practice;  we  must  shut  up 
our  law-books,  and  observe  what  passes  be- 
fore our  eyes.  We  then  find  that  the  ques- 
tion is,  not  whether  a man  shall  be  bound 
to  commence  a suit  against  himself;  nor  yet 
whether,  without  being  called  (the  suit  be- 
ing commenced  by  any  other  person,)  he  shall 
be  bound  to*ome  and  give  evidence  against 
himself : but  whether,  being  called,  and  ques- 
tions being  put  to  him,  he  shall  be  bound  to 
make  answer  to  such  questions. 

The  substitution  is  not  a mere  impropriety, 
but  a sophism,  a fraud.  A law  which  should 
say  to  a man  — Whenever  it  happens  to  you 
to  commit  a crime,  come  and  accuse  yourself, 

come  arid  give  information  against  yourself 

would,  on  the  face  of  it,  be  an  absurd  one. 
The  object  of  the  sophism  is  to  cause  it  to 
be  believed,  that,  in  the  liberty  of  propound- 
ing to  a man  under  accusation  or  suspicion 
of  a crime,  questions,  the  object  of  which  is 
to  discover  whether  he  is  guilty  or  no,  this 
sort  of  absurdity  is  involved.  But,  that  no 
such  absurdity  is  involved  in  that  liberty,  is 
what  everybody  will  see,  to  whom  it  is  not 
more  agreeable  to  shut  his  eyes. 

Observe,  too,  what  in  this  case  is  the  im- 
port attached  to  the  terms  expressive  of  ob- 
ligation— bound,  forced,  compelled.  Observe 
what  is  the  nature  of  the  compulsive  force. 

Obligation  to  speak  is  not  here  in  question. 
In  the  case  where  the  penal  process  is  of  the 
acute  kind,  punishment  directed  to  this  ob- 
ject is  what  has  been  commonly  expressed  in 
French  by  the  wordquestion — in  English,  by 
the  word  torture. 

Obligation,  on  the  part  of  the  defendant, 
there  is  in  fact  in  this  case  none.  What  it 
imports  is  mere  permission ; permission  to 
the  adverse  party  (the  plaintiff,)  and  to  the 
judge,  one  or  both,  to  put  questions  to  the 
defendant ; for  the  sake  of  the  faculty  which 
thence  results  to  the  judge,  of  noting  the  an- 
swers or  the  silence  (whichever  is  the  result,) 
and  drawing  his  inference  from  them. 

From  the  faculty  of  putting  these  ques- 
tions, whatisit  that  the  defendant  has  to  fear? 
It  is  this : From  the  known  principles  of  hu- 
man nature,  according  to  a course  of  obser- 
vation common  to  all  mankind  — according 
to  the  result  of  a set  of  observations,  which 
it  can  scarce  happen  to  a man  to  have  urrivid 
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Ht  man’s  estate  without  having  had  frequent 
occasion  to  make  — between  delinquency  on 
the  one  hand,  and  silence  under  inquiry  on 
the  other,  there  is  a manifest  connexion ; a 
connexion  too  natural  not  to  be  constant  and 
inseparable. 

The  delusive  language  in  which  interested 
artifice  has  dressed  out  the  exclusionary  rule 
being  thus  stript  off,  let  us  now  take  a more 
detailed  observation  of  the  mischiefs  flowing 
from  it.  These  mischiefs  will  correspond  to 
the  uses  of  the  speciesof  evidence  thus  marked 
out  for  exclusion : i.  e.  to  the  occasions  on 
which,  and  purposes  for  which,  the  demand 
for  it  is  liable  to  present  itself. 

1.  In  the  first  place,  in  so  far  as  it  is  to  be 
had,  it  has  already  been  stated  as  being  (not 
only  upon  the  face  of  it,  but  by  the  confes- 
sion of  those  who,  notwithstanding,  have  been 
in  the  habit  of  excluding  it)  the  very  best 
possible  sort  of  evidence:  the  evidence  the 
most  completely  satisfactory  ; evidence,  in  a 
word,  so  completely,  and  even  exclusively, 
satisfactory,  that,  according  to  the  Homan 
system,  after  the  delivery  of  such  evidence 
as  under  English  law  is  deemed  conclusive 
even  where  the  punishment  is  at  the  highest 
pitch,  the  mass  of  evidence  is  regarded  as 
deficient  without  evidence  of  this  kind;  and 
the  deficiency  as  being  so  important,  that  tor- 
ture (howsoever  ill  employed)  has,  under  the 
dominion  of  that  jurisprudence,  been  every- 
where employed  for  the  filling  it  up. 

First  use  of  self-disserving  evidence — aug- 
menting the  security  against  misdecision  and 
failure  of  justice,  by  furnishing  the  most  trust- 
worthy and  satisfactory  ground  of  decision  ; 
the  best  security  against  failure  of  justice,  or 
misdecision,  for  want  of  evidence,  — viz.  evi- 
dence of  the  best,  most  trustworthy,  most 
satisfactory  kind.  Habes  confitentem  reum, 
says  the  Roman  orator  : as  much  as  to  say, 
Having  this,  what  more  can  you  desire? 

2.  This  is  not  all.  Under  the  distress  pro- 
duced by  the  exclusion  put  upon  the  best  evi- 
dence, recourse  has  been  had  (through  a sense 
of  necessity,  and  that  the  wound  given  to 
justice  might  not  be  past  endurance)  to  bad 
evidence  of  various  descriptions : evidence, 
the  inferiority  of  which  has,  on  other  occa- 
sions, and  where  (for  want  of  better)  there 
has  been  a real  demand  for  it,  been  not  ac- 
knowledged merely,  but  proclaimed.  Under 
this  description  come  — 1.  The  supposed  con- 
fessorial  testimony  of  the  party,  delivered 
through  the  medium  of  hearsay  evidence ; 
and,  of  course  (in  case  of  misconception, 
designed  or  undesigned)  without  the  opportu- 
nity of  explanation,  completion,  and  correc- 
tion. 2.  Written  discourse,  supposed  to  be  in 
the  handwriting  of  the  party,  and  supposed  to 
contain  on  his  part  a sort  of  confessorial  tes- 
timony, delivered  in  the  state  in  which  it  has 
been  supposed  to  be  found,  but,  at  the  option 
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of  the  adverse  possessor,  complete  or  muti- 
lated ; and,  at  any  rate,  without  adequate  op. 
portunity  given  of  explanation. 

Second  use  of  self-disserving  evidence, 

adding  a security  against  misdecision  and  fai- 
lure  of  justice,  by  adding  or  substituting  more 
trustworthy  evidence  to  less  trustworthy.* 

• It  is  curious  to  observe  the  desperate  shifts 
to  which  legislators  are  put,  in  order  to  counter- 
act the  pernicious  effect  of  the  debilitatives  which 
they  have  suffered  to  be  introduced  into  the  sys- 
tem of  judicial  procedure. 

In  one  instance,  for  want  of  that  best  sort  of 
evidence  which  lawyers  have  taken  care  to  ex- 
clude, lawyer-led  legislators  have  been  forced 
to  content  themselves  with,  and  to  set  down  as 
conclusive,  the  very  worst  sort  of  evidence,  viz. 
common  report. 

By  one  statute,  reputed  thieves,®  haunting  the 
avenues  of  playhouses,  and  so  forth,  are  made 
punishable  so  and  so. 

If  a man  can  be  proved  a thief,  what  matters 
it  where  he  is  found  ? If  he  cannot  be  proved  a 
thief  by  other  means,  how  is  it  that  his  being 
found  in  the  avenue  of  a playhouse  is  to  prove 
him  so,  or  so  much  as  contribute  anything  to 
the  proving  him  so?  Not  to  speak  of  passengers, 
— among  aU  the  persons  who,  from  the  budding 
of  a playhouse  to  the  burning  of  it,  ever  entered 
into  a playhouse,  has  there  ever  been  a single 
person  who  was  not  found  in  one  of  the  avenues 
to  the  playhouse  ? 

A reputed  thief?  reputed  such  by  whom?  By 
the  thief-takers.  A reputed  thief  is  a man  who 
is  believed  to  be  such,  by  some  person  who  is, 
or  professes  to  be,  acquainted  with  his  habits  of 
life.  Who  is  that  person  ? An  accomplice  ? No; 
for  in  this  case  he  would  be  able  to  speak  to  some 
individual  transaction,  in  the  course  of  which 
the  reputed  thief  acted  as  one.  In  a word,  and  in 
experience,  it  is  never  other  than  a thief-taker. 

But  the  thief-taker, — by  what  means  is  it  that 
he  has  come  to  form,  concerning  the  man  in 
question,  an  opinion  pronouncing  him  a thief? 
By  the  word  thief  (though  not  in  all  cases  and 
necessarily,  yet  obviously  in  the  present  casej)  a 
habitual  thief,  a man  who  is  so  by  habit,  is  im- 
plied. To  constitute  a habit  requires  a multi- 
tude of  acts.  By  any  one  single  act  is  he  capa- 
ble of  being  proved  to  have  been  a thief  in  so 
much  as  a single  instance  ? If  so,  there  is  no 
need  of  any  such  law. 

What?  Cannot  you  prove  so  much  as  a single 
act?  Then  how  is  it  you  can  prove  the  habit? 
Cannot  you  prove  so  much  as  an  act?  Then  how 
is  it  you  can  prove  so  many  as  (though  it  were 
no  more  than)  two  such  acts  ? 

Curious  enough  must  be  the  sort  of  testimony 
on  which  a man  is  convicted  under  this  law.  In- 
to the  composition  of  it,  no  individual  act  can 
enter : opinion,  the  opinion  of  the  thief-taker, 
is  everything  there  can  be  of  it  I know  him  to 
be  such;  I know  him  to  be  generally  looked 
upon  as  such ; of  this  sort  is  all  there  can  be  of 
it.  Against  erroneous  or  mendacious  testimony, 
the  grand  security  is  cross-examination ; cross- 

» Under  the  5 Geo.  IV.  c.  83,  which  repealed 
all  former  statutes  against  rogues,  vagabonds, 
&c.,  persons  may  be  punished  for  being  ‘ re- 
puted thieves.”  and  persons  are  so  punished 
every  day  at  tne  police-courts. — Ed. 
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3,  The  person  whose  bosom  is  the  source 
of  self- disserving  evidence  (the  plaintiff,  or 
more  commonly  the  defendant,  in  the  cause) 
is  one  person  : that  person  is  forthcoming  of 
course.  Whatever  evidence  is  extractible 
from  that  source,  is  extractible  on  the  spot, 
and  without  addition  to  the  expense.  Stop 
up  that  source,  whatever  evidence  you  can 
hope  to  get  from  other  sources,  if  got  at  all, 
you  must  get  as  you  can,  from,  perhaps,  a 
variety  of  sources,  from  each  at  the  end  of 
an  indefinite  length  of  time,  and  under  the 
pressure  of  an  indefinite  load  of  expense. 
Hence, 

Third  use  of  self-disserving  evidence,  saving 
of  delay,  vexation,  and  expense. 

A striking  illustration  of  this  last  use  is 
afforded  by  the  case  in  which,  for  the  con- 
viction of  a defendant,  it  is  necessary  that 
his  handwriting  should  be  proved. 

As,  at  a trial  at  common  law,  the  party 
himself  (the  defendant)  can  in  no  case  be  ex- 
amined in  behalf  of  his  adversary  the  plain- 
tiff; the  plaintiff,  to  prove  the  defendant’s 
handwriting,  is  obliged  to  go  upon  the  hunt 
for  other  witnesses.  In  some  instances,  a 
witness  for  this  purpose  will  be  to  be  had 
without  any  additional  expense.  But  this 
is  altogether  matter  of  chance ; and  for  this 
single  purpose  it  may  be  necessary  to  fetch 
a witness  on  purpose,  at  any  degree  of  in- 
convenience to  the  witness,  from  any  ima- 
ginable distance,  and  consequently  at  a pro- 
portionate expense.  This  expense  rests  ulti- 
mately on  the  shoulders  of  the  party  who  on 
that  side  bears  the  burthen  of  costs.  If  the 
burthen  of  costs  rested  uniformly  on  the  party 
who  is  in  the  wrong,  even  in  that  case  this 
unnecessary  expense  would  be  a grievance : 
in  case  of  mala  fides,  indeed,  it  may  have 
its  use  in  the  character  of  a punishment: 
but  it  would  be  a supposition  by  much  too 
favourable  to  the  intellectual  character  of 
the  law,  and  by  much  too  injurious  to  the 

examination,  by  which,  if  the  individual  facts 
charged  are  false,  true  ones  (by  their  inconsis- 
tency with  which,  they  are  disproved)  may  be 
brought  out  against  them.  In  no  other  criminal 
case  would  the  depriving  the  defendant  of  the 
faculty  of  cross-examination  be  deemed  en- 
durable. In  this  case,  by  the  very  nature  of  the 
evidence  (that  is,  of  the  only  fact  deposed  to,) 
the  faculty  of  cross-examination  stands  excluded. 
When,  in  a case  of  this  sort,  a man  says,  I be- 
lieve this  man  to  be  a thief;  should  the  case  be, 
that  he  entertains  no  such  belief,  by  what  evi- 
dence can  his  falsehood  be  made  appear? — Do 
you  know  of  any  one  instance  in  which  the  man 
acted  as  a thief?  This  is  the  only  sort  of  ques- 
tion, which,  in  the  view  of  discrediting  the  de- 
claration of  opinion^  could  be  asked  ; and  this, 
by  the  supposition,  is  one  that  cannot  be  asked. 

Not  that  to  the  account  of  the  exclusionary 
system  alone  is  to  be  placed  the  offence  commit- 
ted against  justice  by  the  law  that  has  last  been 
brought  to  view.  It  is  the  effort  of  necessity. 


moral  character  ol  the  people,  to  suppose 
this  to  be  the  more  common  case.  Nor  vet 
does  the  burthen  of  costs  rest,  with  any- 
thing like  uniformity,  upon  the  party  who  is 
in  the  wrong,  or  even  upon  the  party  whom 
the  decision  supposes  to  be  in  the  wrong.  So 
far  from  it,  that,  to  distinguish  the  cases  in 
which  it  shall  rest  upon  the  party  who  is  sup- 
posed to  be  in  the  wrong,  from  those  in  which 
it  shall  rest  upon  the  party  supposed  to  be  in 
the  right,  is  a discussion  that  occupies  the 
contents  of  a reasonable  octavo  volume. 

The  expense,  which  consists  in  the  pecu- 
niary allowance  to  the  witness,  added  to  that 
of  the  instrument  of  summons,  with  the  law- 
yer’s fees  belonging  to  it,  appears  in  pounds, 
shillings,  and  pence;  but  the  delay  and  vex- 
ation (not  to  speak  of  incidental  and  casual 
expenses,  which  may  be  the  necessary  ac- 
companiments of  the  process  of  investigating 
by  reflection  and  hunting  out  by  inquiry  a 
man’s  connexions,  for  the  purpose  of  light- 
ing on  some  person  capable  of  proving  his 
handwriting  by  the  regular  mode  of  proof,) 
all  this  put  together  forms  a mass  of  inconve- 
nience, which,  though  it  cannot  always  be  cor- 
rectly expressed  in  pounds,shillings,  and  pence, 
is  neither  the  less  real  nor  the  less  heavy. 

When  the  sort  of  witness  in  question,  or 
one  who  is  thought  to  be  such,  or  pretends 
to  be  such,  has  been  hunted  out,  the  prize 
may  but  too  easily  turn  out  to  be  no  better 
than  a snare  and  a source  of  miscarriage.  The 
suitor  whose  misfortune  it  is  to  stand  in  need 
of  such  testimony,  is  thus  rendered  depen- 
dent upon  the  probity  and  prudence  of  an 
individual  more  or  less  likely  to  be  in  con- 
nexion with  the  adversary.  In  case  of  non- 
appearance,  the  witness  is,  indeed, answerable 
in  damages.  Be  it  so : but  suppose  the  pro- 
perty at  stake  an  affair  of  thousands,  while 
a few  hundreds  or  scores  would  afford  the 
witness  a sufficient  inducement  to  stand  an 
action  on  that  ground,  or  to  take  himself  out 

struggling  under  the  load  of  debilitatives,  by 
whiai,  under  judge-made  law,  to  that  deplorable 
degree  of  which  the  printed  accounts  are  witness- 
es, the  arm  of  penal  justice  is  enfeebled.  Capital 
punishment  (by  which  humane  men  are  deterred 
from  testifying  against  crimes,  more  than  dis- 
honest men  from  committing  them,)— this,  toge- 
ther with  the  principle  of  nullification  (by  which, 
on  the  ground  of  pretended  errors  discovered  by 
fee-fed  brethren,  the  power  of  pardon  is  given 
by  judges  to  lawyers  and  their  clerks,) — these, 
together  with  other  causes  of  debility,  the  enu- 
meration of  which  belongs  not  to  this  purpose, 
cannot  but  be  admitted  for  their  share. 

But,  independently  of  these  concurrent  causes, 
the  single  virtue  of  the  exclusion  put  upon  self- 
inculpative  evidence  suffices  to  account  for  a 
large  proportion  of  that  mass  of  unpunished 
delinquency,  by  the  contemplation  of  wliich  the 
legislature  was  drawn  into  a measure 
rageously  repugnant  to  justice  as  that  which  has 
just  been  brought  to  view. 
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of  the  reach  of  it?  Suppose  another  modifica- 
tion of  fraud,  more  simple  and  more  safe.  To 
a question  put  out  of  court,  “ Can  you  prove 
such  or  such  a man’s  handwriting?”  the  wit- 
ness, who  in  fact  cannot,  answers,  however, 
and  purposely,  in  the  affirmative.  On  the 
trial,  he  answers  in  the  negative  : the  docu- 
ment, a necessary  one  (a  note  of  hand,  sup- 
pose,) is  set  aside;  and  the  cause  is  lost. 
What  punishment?  what  remedy  ? Perjury, 
by  the  supposition,  there  is  none ; and  for 
the  falsehood  out  of  court  there  is  no  punish- 
nient. 

The  only  sort  of  person  to  whom  it  is 
possible  (speaking  of  suitors)  to  profit  by 
the  pretended  tenderness  of  this  rule,  is  the 
knavish  and  immoral  suitor,  who,  being  in 
tlie  wrong,  and  knowing  himself  to  be  in  the 
wrong,  avails  himself  of  the  inability  of  the 
adversary  to  fulfil  the  conditions  thus  wan- 
tonly imposed  upon  him  by  the  law;  avails 
himself  of  this  misfortune  to  obtain  a triumph 
over  justice.  It  is  for  the  purpese  of  reward- 
ing and  encouragingthe  iniquity  of  one  knave 
of  this  description,  that  the  useless  burthen 
above  delineated  is  fastened  upon  the  shoul- 
ders of  perhaps  a hundred  suitors. 

On  the  supposition  of  a perfect  calmness 
as  between  the  parties,  seconded  by  an  un- 
common degree  of  intelligence  ns  well  as 
disinterestedness  on  the  part  of  their  agents, 
possible  it  certainly  is  for  this  source  of  de- 
lay, vexation,  and  expense,  to  be  avoided  : 
mutual  and  amicable  explanations  having 
taken  place,  the  party  whose  handwriting  is 
in  question  agrees  to  admit  it  at  the  trial. 
All  this  is  a possible  case ; but  is  it  the  most 
common  case  ? Let  experience  declare.  Not 
that  so  much  as  the  possibility  extends  .be- 
yond that  class  of  cases  which  are  ranked 
under  the  head  of  civil  cases : in  cases  called 
penal,  any  such  sacrifice  to  truth  is  altoge- 
ther out  of  the  question. 

To  the  list  of  the  uses  rendered  to  jus- 
tice by  this  best  of  all  evidence,  corresponds 
the  list  of  the  mischiefs  produced  by  the  ex- 
clilsion  of  it:  promoting,  in  two  distinguish- 
able ways,  misdecision  and  failure  of  justice; 
making  a factitious  addition  to  the  natural  and 
necessary  quantities  of  delay,  vexation,  and 
expense. 

To  these  mischiefs  may  be  added  another, 
the  opposite  of  which  could  not  so  conve- 
niently have  been  presented  under  the  head 
of  uses:  I speak  of  the  poison  continually  in- 
fused by  the  exclusionary  rule  into  the  moral 
branch  of  the  public  mind. 

Hold  the  virtues  of  veracity  and  sincerity 
in  contempt  or  detestation : look  up  to  men- 
dacity and  insincerity  as  your  strongholds,  the 
pledges  of  your  security.  Look  upon  the  li- 
cence of  exercising  them  as  the  boon  for  which 
you  are  indebted  to  the  mercy  and  loving- 
kindness of  the  man  of  law.  Hold  nothing 
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for  base  and  mean,  that  promises  to  preserve 
you  from  the  obligation  of  rendering  justice, 

— from  the  anti-religious  and  hell-born  rules, 
do  as  you  would  be  done  by,  repent  and  suffer 
for  your  sins.  Hold  nothing  for  base  and  mean, 

— or,  holding  your  heads  high,  and  speaking 
in  a tone  of  firmness  and  defiance,  maintain, 
that  to  practise  whatever  is  most  base  and 
mean,  is  among  the  Englishman’s  most  ho- 
nourable privileges.  Deny  your  own  hand- 
writing in  so  many  words,  — or,  denying  it  in 
deportment  as  significative  as  words,  refuse 
or  forbear  to  recognise  it ; deny  your  written 
words  ; and  when  a question  is  put  to  you  by 
words  spoken,  keep  your  lips  close,  lest  the 
truth  should  make  its  escape,  and  justice  be 
done.* 

Such  is  the  exhortation  which  the  exclu- 
sionary rule  never  ceases  to  deliver  to  the 
people.  Such  is  the  lecture  delivered  by  the 
judge,  by  every  judge,  as  often  as  he  marks 
with  his  approbation  this  flagitious  rule. 

A man  who,  uninvested  with  any  coercive 
power,  should,  in  the  character  of  a moral  in- 
structor— of  a schoolmaster,  a lecturer,  or  a 
divine — stand  up  and  say  to  his  auditors, 

“ If  a man  with  whom  you  have  a difference 
happens  to  have  in  his  hands  a letter  or  memo- 
randum of  yours  that  you  apprehend  would 
make  against  you,  deny  it,  — do  not  own  it, 

— put  him  to  the  proof  of  its  being  yours ; and 
if  he  is  not  able,  triumph  over  him  as  if  he 
were  in  the  wrong ;” — if  it  were  possible  that 
a man  without  power  for  his  protection  should 
take  upon  him  to  preach  such  doctrines,  he 
would  be  abhorred,  and  not  without  reason, 
as  a corrupter  of  the  public  morals.  What, 
then,  shall  be  said  of  those  by  whom  such 
baseness  is  not  simply  recommended,  but  effi- 
caciously rewarded  ? Men  sow  vice,  and  then 
complain  of  its  abundance  1 The  same  hands 
which  are  every  day  occupied  in  thus  planting 

• Two  young  lawyers,®  members  of  a volun- 
teer corps,  have  incurred  penalties:  their  names 
stand  upon  the  muster-roll.  Convened  before  a 
magistrate,  the  delinquency  is  proved  upon  them: 
they  are  acquitted  notwithstanding.  Why  ? Be- 
cause their  signatures  cannot  at  that  moment  of 
time  be  proved.  All  this  while,  they  are  upon  the 
spot,  capable  of  being  interrogated,  had  law  per- 
mitted: but  it  is  the  boast  of  English  lawyers, 
and  of  men  dupetl  and  corrupted  by  English  law- 
yers, to  turn  aside  from  truth  thus  discovered, 
with  a degree  of  abhorrence  such  as  no  falsehood 
could  provoke.  So  universal  is  the  corruption, 
that  this  subterfuge,  this  negative  act  of  mean- 
ness, was  thought  worth  committing  by  these 
young  lawyers  to  save  17s.  fw^.}  but  R is  spoken 
of  by  the  newspaper  reporters  without  the  least 
symptom  of  disapprobation.  Here  we  have  the 
corrupted : but  where  are  we  to  look  for  the  cor- 
rupters ? Among  the  judgra,  whoever  they  were, 
to  whom  the  demon  of  ^icane  is  indebted  for 
the  establishment  of  this  rule. 

® Morning  Post  and  Morning  Chronicle  of 
Nov.  18,  1803. 
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ind  propagating  mendacity,  are  as  constantly 
lifted  up  against  it,  and  employed  in  punish- 
ing it. 

The  above  is  not  the  only  mode  in  which 
this  superstition  is  a source  of  corruption  to 
public  morals.  It  is  from  the  wanton  sacri- 
fice thus  made  of  the  purest  evidence,  that 
the  field  of  justice  is  regularly  inundated  by 
the  foulest  and  most  polluted.  To  save  one 
malefactor  from  the  vexation  of  returning  an- 
swers to  unpleasant  questions,  the  answer  of 
a no  less  guilty  malefactor  is  purchased  by 
impunity,  crowned  with  rich  remuneration. 
Among  partakers  of  the  same  crime,  a gang 
of  burglars,  murderers,  or  incendiaries,  ille 
crucem  pretium  sceleris  tulit,  hie  diadema  : and 
the  order  of  things  which,  among  the  corrup- 
tions of  ancient  Rome,  is  painted  by  the  poet 
as  the  summit  of  injustice,  is,  in  the  eternally 
vaunted  law  of  modern  Britain,  become  the 
ordinary  course  of  what  goes  by  the  name  of 
justice. 

Thus  it  is  that,  to  the  punishment  of  one 
confederate  in  a knot  of  malefactors,  the 
nourishment  and  encouragement  of  another 
is  become  a condition  almost  inseparable. 

And  to  this,  together  with  certain  other 
superstitions  alike  adverse  to  the  interests  of 
morality  and  justice — to  this  and  those  toge- 
ther, it  is  to  be  ascribed,  that, — whereas  in 
other  countries  the  arts  of  depredation  are  car- 
ried on  only  by  fits  and  starts,  upon  the  spur  of 
an  occasional  temptation,  by  here  and  there 
an  unconnected  and  unsupported  individual, 
— in  England  they  are  carried  on  profession- 
ally and  systematically,  by  associations  of  ma- 
lefactors, hound  together  in  the  ties  of  part- 
nership, in  bands  now  and  then  thinned,  never 
extirpated,  under  the  eye  and  with  the  pro- 
tection and  encouragement  of  the  three  con- 
stituent branches  of  government,  the  judicial, 
the  executive,  and  the  legislative. 

Out  of  the  same  root  grows  that  system  of 
remuneration,  which  renders  it  an  act  of  im- 
providence on  the  part  of  the  subordinate  mi- 
nisters of  justice,  to  remove  a scholar  in  the 
school  of  depredation  before  he  has  risen  to 
the  head  of  it  — to  fasten  upon  a pilferer,  till 
he  has  ripened  into  a burglar — to  take  at  £10 
a prisoner,  who  by  a little  forbearance  might 
have  yielded  £40;  just  as,  among  renters  of 
fish-ponds,  it  would  be  bad  husbandry  to  take 
a pike  of  five  pound  weight  out  of  a pond,  in 
w’hich  he  might  have  thriven  on  to  ten  pound. 

§ 2.  Causes  of  the  exclusion  of  se.lf~crimina- 

tive  evidence ; — 1.  Interests  of  criminals  and 

other  evil-doers.  2.  Interests  of  lawyers. 

In  seeing  the  mischiefs  entailed  by  this  rule 
upon  the  community  at  large,  we  see  its  uses 
to  criminals,  delinquents,  maid  fide  defen- 
dants, extortious  and  oppressive  plaintiffs;  in 
a word,  to  evil-doers  of  all  sorts  and  sizes. 
Moreover,  in  seeing  the  persons  to  whom  it 
Voi..  VII. 
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is  of  use,  the  persons  whose  sinister  interests 
are  served  by  it,  we  see  the  hands  and  the 
hearts  that  stand  pledged  for  its  support. 

In  speaking  of  the  taxes  on  justice,*  it  was 
mentioned  as  one  of  the  unfortunate  charac- 
teristics of  this  species  of  tax,  that,  though 
of  all  taxes,  actual  or  possible,  the  most  bur- 
thensome,  and  in  every  respect  the  worst,  it 
was  not  in  the  nature  of  it  to  find  opponents : 
because  the  body  of  litigants  (if  a body  it 
could  be  called,)  being  ever  fluctuating,  and 
essentially  split,  was,  to  the  purpose  of  mu- 
tual support,  and  opposition  to  extrinsic  pres- 
sure, no  better  than  a rope  of  sand : and, 
what  is  more,  were  the  body  itself  ever  so 
well  knit  together,  it  would  still  be  but  a 
body  without  a head.  The  tax,  therefore, 
uniting  in  itself  these  two  unhappily  conjoined 
properties,  — viz.  of  producing  the  greatest 
possible  quantity  of  misery  to  the  people,  and 
the  least  possible  quantity  of  opposition  and 
uneasiness  to  the  man  in  office,  the  result  was 
but  too  obvious.  Relief  was  hopeless,  unless 
the  moment  (perhaps  an  ideal  one)  should 
ever  arrive,  that  should  produce  a financier 
to  whom  the  most  important  interests  of  the 
people  should  be  dearer  than  his  own  mo- 
mentary ease.'f 

In  the  present  case,  the  tables  are  unhap- 
pily reversed.  Throughout  the  whole  sub- 
stance of  the  community  extends  itself,  like 
the  taenia  in  the  natural  body,  a cluster  of 
internal  enemies,  possessing,  amidst  whatever 
other  diversity  of  interests,  the  common  si- 
nister interest  urging  them  to  behold  their 
security  in  whatever  arrangement  contributes 
to  weaken  the  efficiency  of  the  law.  The 
rule  in  question,  being  (as  we  have  seen)  a 
capital  article  in  the  list  of  dehilitatives,  will 
naturally  be  the  object  of  a proportionate 
degree  of  attachment  to  the  body  thus  com- 
posed. To  the  body  of  litigants,  besides  being 
divided  against  itself,  there  is  no  head.  The 
body  of  delinquents  (including  those  who,  for 
having  the  law  on  their  side,  are  but  so  much 
the  more  mischievous)  find  a regular  and  irre- 
sistible head  in  the  man  of  law  — in  him  who, 
during  the  sleep  or  fascination  of  the  legisla- 
tor, possesses  and  exercises  all  the  authority 
of  the  legislator,  though  without  the  respon- 
sibility or  the  na?ne. 

With  all  its  blemishes,  the  aggregate  body 
of  the  laws  having  more  in  it  of  that  matter 
which  is  beneficial  to  all  men,  than  of  that 
which  is  prejudicial  to  this  or  that  one,  — it 
is  more  (it  may  be  said)  for  the  advantage  of 
the  whole  community  taken  together,  that 
the  force  of  the  aggregate  body  of  the  laws 

• Protest  against  Law  Taxes,Vol.  II.  p.  573. 
— [These  Taxes,  in  as  far  a.s  regards  the  stamps 
on  law  papers,  were  abolished  by  5 Geo.  IV.  c. 
41.  See  Vol.  II.  p.  682,  Note — Ed.) 

+ That  time  is  happily  come. — Editor.  \ Vtde 
supra,  p.  377.] 
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should  be  at  its  maxlimim,  than  that  it  should 
stop  short  at  any  inferior  degree.  True;  if 
the  interest  of  all  were  understood  by  all  to 
be  exactly  as  it  is,  and  felt  in  proportion  as 
it  is  understood.  But  (sucli  is  man’s  nature,) 
a slight  interest  coining  home  to  his  own  bo- 
som, and  pre.-enting  itsell  in  distinct  colours, 
will  act  on  him  with  greater  force  than  a 
much  stronger  one,  common  to  himself  with 
others,  and  viewed  at  an  indeterminate  dis- 
tance. Whosoever,  on  any  special  account 
whatsoever,  regards  himself  as  obnoxious  to 
-the  adverse  pressure  of  the  laws,  will  behold 
in  the  weakness  of  the  laws,  and  in  every 
instifulioii  that  presents  itself  as  contributing 
to  the  weakness  of  the  laws,  the  means  of 
safety.  The  advantage  depending  on  the  pro- 
tection afforded  to  him  by  the  laws  against 
a crowd  of  possible  injuries  not  presenting 
themselves  individually  to  his  view,  will,  in 
. comparison  with  this  conspicuous  and  dis- 
tinct advantage,  act  upon  his  mind  with  very 
inconsidei  able  force.  The  smuggler,  the  offi- 
cial peculator,  and  the  political  malcontent, 
would  each  of  them  find,  in  a regulation 
which  should  cure  any  of  the  weaknesses  of 
the  law,  an  increased  security  against  what- 
ever mischiefs  he  stands  exposed  to,  at  the 
hands  of  the  common  herd  of  malefactors ; 
but,  the  more  distinct  and  nearer  the  danger 
with  which  he  might  conceive  himself  threat- 
ened  by  the  influence  of  the  same  remedy, 
the  more  apt  would  the  new  security  be  to 
present  itself  as  far  from  being  worth  to  him 
the  price  which  he  would  have  to  pay  for  it. 
Profit,  the  difference  between  the  old  and 
the  new  security  against  depredation  at  large: 
loss,  to  the  smuggler,  his  livelihood — to  the 
peculator,  his  ill-gotten  gains  — to  the  politi- 
cal malcontent,  the  object  of  his  plots. 

I'he  anxiety  to  preserve  the  body  of  the 
laws  from  being  cleared  of  these  debilitative 
poisons,  W’ill,  according  to  circumstances,  dis- 
play itself  with  particular  force,  sometimes  in 
the  inferior,  sometimes  in  the  superior  classes. 
When,  in  a criminal  cause,  the  station  of  de- 
fendant M'as  occupied  by  John  Wilkes,  the 
vilest  quibbles  that  ever  issued  fiom  the  lips 
of  depredation  under  the  mask  of  justice  were 
revered  as  oracles. 

In  a mixed  constitution  like  the  British, 
by  some  odd  turn  in  the  wheel  of  fortune 
it  will  now  and  then  happen,  that,  among  a 
multitude  of  secret  or  unnoticed  instances  of 
official  delinquency,  some  one  shall  be  un- 
fortunate enough  to  become  the  subject  of 
prosecution.  On  such  an  occasion,  that  the 
defendant  (how  clear  soever  his  guilt)  should 
find  one  at  least  of  two  parties  zealous  in  his 
support,  is  a matter  of  course.  Here,  then, 
the  debilitative  poisons  above  spoken  of  be- 
come the  object  of  eulogy  and  attachment  in 
the  highest  circles.  If  those  that  hav3  been 
compounded  for  past  exigencies  present  them- 
selves as  sufficient  for  the  present  turn,  they 
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are  made  the  most  of,  and  no  others  looked 
for : if,  in  the  pharmacopoeia  polilic'a,  no 
remedies  of  this  class,  as  yet  upon  the  list, 
promise  to  come  up  to  the  purpose,  others 
must  be  made  up:  inveniam  aui  facia  m ; such 
is  the  alternative. 

A revolution  in  administration,  it  may  be 
said,  offers  a chance  for  justice  : since,  by 
motives  congenial  to  those  by  which  one  party 
stands  engaged  to  undermine,  an  opposite 
party  (and  that,  for  the  moment  at  least,  the 
stronger)  stands  engaged  to  defend,  the  foun- 
dations of  justice.  But,  unfortunately,  the 
incentives  which  animate  the  assailants  are 
apt  to  be  neither  so  universal,  nor  so  strong 
in  their  operation,  as  those  which  animate 
the  defendants:  for,  at  the  bottom  of  this 
momentary  interest,  thus  salutary  to  justice, 
there  exists  a common  interest  (and  that  a 
paramount  one,)  by  which  transgressors  of 
all  parties  are  linked  together  in  an  interest 
opposite  to  the  interests  of  justice.  It  is  to 
the  advantage  of  all  men  who  partake,  or 
hope  to  partake,  in  the  sweets  of  administra- 
tive power,  that  the  laws  by  which  they,  and 
men  in  their  sphere,  have  made  a show  of 
binding  themselves,  should,  in  everything  but 
show,  be  as  near  as  possible  to  a dead  letter. 

If,  under  such  a constitution,  it  should  at 
any  time  happen,  that  of  the  two  contending 
parties  each  should  contain  a delinquent 
whose  delinquency  had  been  flagrant  enough 
to  attract  public  notice;  it  may  be  imagined 
how  generally  dear  to  all  public  men  every 
institution  would  be,  that  was  seen  to  act  as 
a sedative  upon  the  force  of  justice,  — how 
strong  and  general  an  aversion  would  await 
any  remedy  that  promised  (shall  we  say,  or 
tkrcalencdf)  to  render  to  the  arm  of  justice 
its  due  tone. 

Under  such  a constitution,  a natural,  not 
to  say  a necessary,  consequence,  is,  that  the 
course  of  procedure,  so  long  as  it  has  juris- 
prudential law  for  its  guide,  should  swarm 
with  rules,  which,  without  contributing  in 
any  degree  to  the  protection  of  innocence, 
should,  by  the  protection  they  hold  out,  af- 
ford in  a variety  of  ways  an  efficient  encou- 
ragement to  delinquency  arid  injustice.  Of 
the  rules  thus  made,  made  especially  on  that 
level,  to  he  assured  of  their  being  directed 
to  ends  other  than  the  end  of  justice,  a man 
needs  no  more  than  to  observe  the  place  in 
which,  in  conjunction  with  the  occasion  on 
which,  they  are  made.-  The  occasions  on 
which  they  are  made  are  uniformly  ot  the 
number  of  those  in  which,  men’s  individual 
interests  being  at  stake,  and  their  affections 
heated,  they  find  themselves,  while  in  the 
state  of  parties,  called  upon  to  make  laws 
for  the  guidance  of  their  own  conduct  in  the 
character  of  judges. 

The  same  minds,  whose  partialities,  excited 
by  the  incidents  of  the  moment,  render  them 
no  less  unfit  than  the  grossest  corruption 


Ch.  III.]  IMPROPER  EXCLUSIONS— SELF-DISSERVING. 


would  do,  to  act  with  tbe  authority  of  a le- 
gislator in  the  station  of  a judge, — these 
same  minds,  when  free  from  the  disturbance 
produced  by  the  sinister  interest  of  the  mo- 
ment, may,  without  any  departure  from  the 
rules  of  moral  probability,  be  expected  to 
join  with  fidelity  and  concord  in  the  pursuit 
of  that  general  interest  by  which  the  line  of 
public  duty  is  prescribed. 

Witness  the  Grenville  Act : so  fair  and 
efficient  a step  in  the  improvement  of  that 
political  constitution,  the  praises  of  whose 
excellence  are  so  generally  excessive,  and 
beyond,  to  the  most  exorbitant  extent,  its 
merits;  but  of  which  this  may  with  justice 
be  said,  and  of  much  importance  it  is  to  be 
deemed  that  it  can  so  with  justice  be  said  ; 
— the  British  constitution  forms  a basis  for 
building  those  improvements  which  would 
terminate  in  a perfect  government  — a basis 
the  firmest  by  far  that  ever  was  presented 
by  any  government  that  had  existence  upon 
earth. 

In  seeing  the  uses  of  the  exclusionary 
rule  to  malefactors  and  evil-doers  of  all  de- 
scriptions, we  have  seen  its  uses  to  the  man 
of  law. 

Whatsoever  is  seen  to  diminish  the  security 
against  misdecision  and  failure  of  justice,  and 
thence  whatsoever  is  really  productive  of  that 
effect,  is  subservient  to  the  interest  of  the 
man  of  law.  In  the  minds  of  transgressors 
and  maid  fide  suitors,  it  helps  to  fortify  the 
opinion,  that  no  cause  whatsoever,  no  cause, 
however  bad,  ought  to  be  given  up  as  des- 
perate. Subsequently  to  transgression,  in  the 
minds  of  those  who  have  already  transgressed, 
it  operates  as  a premium  for  dishonest  defence 
or  dishonest  demand,  as  the  case  may  be : 
antecedently  to  transgression,  on  all  minds 
exposed  to  temptation  (that  is,  in  a word,  on 
all  minds)  it  operates  as  a premium  for  trans- 
gression, for  injustice,  in  every  shape. 

The  vexation,  expense,  and  delay,  so  fre- 
quently attached  to  the  production  of  the  in- 
ferior evidence  resorted  to  on  the  exclusion 
of  the  most  satisfactory  species  of  evidence, 
have,  just  been  brought  to  view.  On  this  oc- 
casion as  on  all  others,  lawyer’s  profit  being 
both  cause  and  effect  of  that  triple-headed 
mischief,  the  use  which  the  exclusionary  rule 
is  of  to  the  man  of  law  is  self-evident. 

By  the  vexation,  expense,  and  delay,  it 
adds  to  the  quantity  of  lawyer’s  profit  in 
each  cause  separately  taken  : by  the  chance 
it  affords  of  misdecision  or  failure  of  justice 
for  want  of  the  excluded  evidence,  it  adds  to 
the  encouragement  given  for  dishonest  de- 
fences and  demands,  and  thence  to  the  num- 
ber of  the  individual  sources  from  which  that 
pernicious  profit  may  come  to  be  derived. 

Meantime,  although  to  lawyercraft,  and 
the  benefit  derived  from  this  rule  by  Judge 
and  Co.,  the  principal  share  in  tbe  establish- 


ment of  it  may  be  to  be  ascribed, what 

cannot  but  be  admitted,  is,  that,  to  the  pro- 
duction of  this  effect,  circumstances  of  a dif- 
ferent and  more  laudable  complexion  would 
probably  be  found  to  have  been  not  altoge- 
ther without  their  influence,  in  the  character 
of  co-operating  causes:  — 1.  Tyranny  of  the 
times ; anxiety,  and  (on  the  ground  of  public 
utility)  real  need,  of  saving,  at  any  price,  the 
precious  few  who  were  at  the  same  time  able 
and  willing  to  stand  in  the  gap.  2.  Multi- 
tude and  extent  of  bad  laws,  the  result  either 
of  improbity  or  folly.  3.  Savageness  of  the 
people  in  general,  and  of  the  fraternity  of 
lawyers  in  particular ; propensity  on  their 
part  to  fasten  upon  an  innocent  man,  and 
(especially  if,  on  any  particular  account, 
whether  political  or  personal,  obnoxious)  to 
treat  him  as,  — under  the  lash  of  cross-examj- 
nation,  by  hireling  advocates,  under  the  eye 
of  careless  or  approving  and  abetting  judges, 
— men  are  but  too  frequently  treated  in  the 
character  of  extraneous  witnesses ; to  fasten 
upon  him,  and,  by  intimidation  and  misre- 
presentation, to  wring  out  of  venial  infirmity 
the  appearance  of  criminality,  sometimes  even 
the  appearance  and  colour  of  delinquency  out 
of  the  purest  innocence. 

§ 3.  Pretences  for  the  exclusion. 

1.  At  the  head  of  everything  which,  with 
or  without  the  name  of  a reason,  has  been 
advanced,  or  is  capable  of  being  advanced,  in 
the  view  of  securing  the  attachment  of  the 
people  to  the  exclusionary  rule,  let  us  place 
the  old  sophism,  the  well-worn  artifice,  some- 
times called  petitio  principii,  and  which  con- 
sists in  the  assumption  of  the  propriety  of  the 
rule,  as  a proposition  too  plainly  true  to  ad- 
mit of  dispute. 

In  the  minds  of  some  men  (not  to  say  the 
bulk  of  men,)  if  you  set  about  proving  the 
truth  of  a proposition,  you  rather  weaken 
than  strengthen  their  persuasion  of  it.  Assume 
the  truth  of  it,  and  build  upon  it  as  if  indis- 
putable, you  do  more  towards  riveting  them 
to.it  than  you  could  do  by  direct  assertion, 
supported  by  any  the  clearest  and  the  strongest 
proofs.  By  assuming  it  as  true,  you  hold  up 
to  their  eyes  the  viewof  that  universal  assent, 
or  assent  equivalent  to  universal  (dissenters 
being  left  out  of  the  account,)  which,  from 
your  assumption,  they  take  for  granted  has 
been  given  to  it : you  represent  all  men,  or 
(what  comes  to  t he  same  thing)  ali  men  whose 
opinions  are  worth  regarding,  as  joining  in  the 
opinion : and  by  this  means,  besides  the  ar- 
gument you  present  to  the  intellectinil  part 
of  their  frame,  you  present  to  its  neighbour 
the  volitional  part  another  sort  of  argument, 
constituted  by  the  fear  of  inclin  ing  l!ie  in- 
dignation or  contempt  of  all  reasonable  men, 
by  presuming  to  disbelieve  or  doubt  what  all 
such  reasonable  men  are  assured  of. 
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For  exemplifications  of  tbe  use  of  this  in- 
strument of  persuasion — of  tbe  application  of 
it  (I  mean)  to  tbe  present  purpose — it  is  al- 
together useless  to  make  reference  to  this  or 
that  particular  book  or  books:  you  hear  it  in 
all  discourses;  you  see  it,  as  often  as  occasion 
serves,  in  all  books  and  in  all  newspapers. 

2.  The  old  woman’s  reason.  The  essence 
of  this  reason  is  contained  in  the  word  hard : 
’tis  hard  upon  a man  to  be  obliged  to  crimi- 
nate himself.  Hard  it  is  upon  a man,  it  must 
he  confessed,  to  be  obliged  to  do  anything 
that  he  does  not  like.  That  he  should  not 
much  like  to  do  what  is  meant  by  his  crimi- 
nating himself,  is  natural  enough;  for  what 
it  leads  to,  is,  bis  being  punished.  What  is  no 
.ess  hard  upon  him,  is,  that  he  should  be  pu- 
nished : but  did  it  ever  yet  occur  to  a man 
to.  propose  a general  abolition  of  all  punish- 
ment, with  this  hardship  for  a reason  for  it? 
Whatever  hardship  there  is  in  a man’s  being 
punished,  that,  and  no  more,  is  there  in  his 
thus  being  made  to  criminate  himself:  with 
this  difference,  that  when  he  is  punished, 
punished  he  is  by  the  verysupposition ; where- 
as, when  he  is  thus  made  to  criminate  him- 
self, although  punishment  may  ensue,  and 
probably  enough  will  ensue,  yet  it  may  also 
happen  that  it  does  not. 

What,  then,  is  the  hardship  of  a man’s 
being  thus  made  to  criminate  himself?  The 
same  as  that  of  his  being  punished : the  same 
in  kind,  but  inferior  in  degree : inferior,  in 
as  far  as  in  the  chance  of  an  evil  there  is  less., 
hardship  than  in  the  certainty  of  it.  Suppose, 
in  both  cases,  conviction  to  be  the  result : 
does  it  matter  to  a man,  would  he  give  a pin 
to  choose,  whether  it  is  out  of  his  own  mouth 
that  the  evidence  is  to  come,  or  out  of  an- 
other’s ? 

To  this,  to  which,  in  compliance  with  in- 
veterate and  vulgar  prejudice,  I have  given 
the  ncame  of  the  old  woman’s  reason,  I might, 
with  much  more  propriety,  give  the  name  of 
the  lawyer’s  reason.  When  a child  has  hurt 
itself,  and  a chirurgical  operation  is  deemed 
necessary  for  its  cure,  it  may  be  that  here 
and  there  an  old  woman  may  be  found  weak 
enough  to  exclaim.  Oh  the  poor  dear  child ! 
how  it  will  hurt  the  poor  dear  child ! how 
hard  it  will  be  upon  the  poor  dear  child ! and 
so  on  ; no,  it  sha’n’t  be  doctored.  It  would 
be  too  much  to  say  that  such  old  women  do 
not  exist;  but  sure  enough  they  would  not, 
in  any  very  considerable  number,  be  very  easy 
to  be  found. 

But  tbe  lawyer,  in  disposing  of  the  fate  of 
those  who,  if  they  were  in  any  degree  dear 
to  him,  would  not  be  dealt  with  by  him  as 
they  are,  has  never  — let  us  not  say  any  other, 
— at  any  rate  employs  scarcely  ever  any  better 
style  of  reasoning.  The  reasons  most  plenty 
with  him,  the  only  reasons  that  are  not  rare, 
are  technical  reasons.  The  reasons  that  with 
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him  are  choice  and  rare,  the  reasons  brought 
out  only  nowand  then,  are  these  old  women’s 
reasons : reasons  consisting  in  the  indicating, 
out  of  a multitude  of  reasons  standing  on  each 
side,  some  one  only  on  one  side. 

Nor  yet  is  all  this  plea  of  tenderness, 

this  double-distilled  and  treble-refined  senti- 
mentality, anything  better  than  a pretence. 
From  his  own  mouth  you  will  not  receive 
the  evidence  of  the  culprit  against  him  ; but 
in  his  own  hand,  or  from  the  mouth  of  an- 
other,  you  receive  it  without  scruple : so  that 
at  bottom,  all  this  sentimentality  resolves 
itself  into  neither  more  nor  less  than  a pre- 
dilection— a confirmed  and  most  extensive 
predilection,  for  bad  evidence:  for  evidence, 
the  badness  of  which  you  yourselves  pro- 
claim, and  ground  arguments  and  exclusions 
upon  in  a thousand  cases. 

What  every  man  knows,  and  what  even 
yourselves,  in  spite  of  all  your  science,  can- 
not be  ignorant  of,  is, — that,  of  all  men, 
the  man  himself  is  the  last  man  who  would 
willingly  speak  falsely  to  his  own  prejudice; 
and  that,  therefore,  against  every  man,  his 
own  is  the  safest,  the  most  satisfactory,  of 
all  evidence:  and  it  is  of  this  best  and  most 
trustworthy  of  all  possible  evidence,  that 
your  pretended  tenderness  scruples  not  to 
deprive  the  interests  of  truth  and  justice! 

You  know  of  such  or  such  a paper;  — 
tell  us  where  it  may  be  found.  A request 
thus  simple,  your  tenderness  shudders  at  the 
thoughts  of  putting  to  a man : bis  answer 
might  lead  to  the  execution  of  that  justice, 
which  you  are  looking  out  for  pretences  to 
defeat.  This  request,  you  abhor  the  thoughts 
of  pvtting  to  him:  but  what  you  scruple  not 
to  do  (and  why  should  you  scruple  to  do  it?) 
is,  to  dispatch  your  emissaries  in  the  dead  of 
night  to  his  house — to  that  house  which  you 
call  bis  castle,  to  break  it  open,  and  seize  the 
the  documents  by  force. 

Not  that,  in  any  such  act  of  violence,  con- 
sidered as  a necessary  means  to  a necessary 
end,  there  is  anything  to  blame:  it  is  on  the 
score  of  inconsistency,  and  that  alone,  that  it 
is  here  worth  mentioning.  Two  means  to  the 
same  end:  the  one  violent — the  other  free 
from  violence.  The  quiet  one  is  too  violent 
for  you : you  embrace  the  violent  one ; and 
not  only  in  preference  to  the  other,  but  to 
the  exclusion  of  it:  and  this  is  your  delicacy, 
your  tenderness. 

It  is  not,  however,  true,  that,  even  as  to- 
wards criminals,  if  taken  in  the  aggregate, 
the  plea  of  humanity  can  be  pleaded  in  be- 
half of  this  rule,  consistently  with  truth.  Hu- 
manity ? yes,  — viz.  the  word : for  as  to  the 
thing  itself,  if  eifects  be  considered  (howso- 
ever it  may  be  with  regard  to  motives  and 
intentions,)  in  any  practice  grounded  on  any 
such  rule,  it  is  no  more  to  be  found  than  the 
thing  called  justice. 
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Of  the  man  who,  with  the  word  humanity 
in  his  mouth,  calls  for  this  or  that  thing  to 
be  done,  the  expectation  (if  there  be  any  de 

terminate  expectation)  is  this,  or  nothing, 

viz.  that,  supposing  the  course  thus  recom- 
mended by  him  pursued,  the  consequence 
will  be,  that,  upon  the  aggregate  number  of 
offenders  who  for  the  offence  in  question  will 
have  suffered  within  a given  length  of  time, 
the  aggregate  quantity  of  suffering  undergone 
will  be  less  than  it  would  have  been  had  the 
course  pursued  been  the  opposite. 

But,  of  any  such  rule  as  that  here  in  ques- 
tion, the  necessary  effect  (in  so  far  as  it  has 
any)  is,  not  to  lessen  that  aggregate  quantity 
of  suffering,  but  to  increase  it.  By  whatso- 
ever cause  the  ratio  of  the  number  of  known, 
but  yet  unpunished,  to  the  whole  number  of 
known,  offenders,  is  increased, — in  that  same 
ratio,  the  known  and  apparent  probability  of 
punishment  (in  the  eyes  of  a person  having 
it  in  contemplation  to  engage  in  the  commis- 
sion of  an  offence  of  that  sort)  is  diminished. 
But,  on  the  mind  of  any  given  person,  to  pro- 
duce, by  means  of  punishment,  an  impression 
of  any  given  degree  of  strength  and  efficiency, 
ill  proportion  as  the  probability  is  diminished, 
the  magnitude  must  be  increased.  In  playing 
at  cards  or  dice,  in  buying  and  selling  a life- 
annuity,  or  a post-obit,  there  is  not  a propo- 
sition more  incontestable. 

Be  the  offence,  be  the  punishment,  what 
it  may,  — in  proportion  as  you  exclude  this  or 
that  quibble,  this  or  that  device  of  technical 
procedure,  by  which  a certain  proportion  of 
the  M’hole  number  of  delinquents  are  saved, 
and  the  probability  of  punishment  in  case  of 
delinquency  thereby  diminished,  you  would 
put  it  in  your  power  to  make  a correspondent 
and  proportionable  reduction  in  the  magnitude 
of  your  punishment. 

What  is  the  same  thing  in  other  words,  — 
it  is  because  your  law  is  so  full  of  quibbles, 
exclusionary  rules,  and  other  points  of  prac- 
tice, by  which  impunity  is  given,  and  seen  to 
be  given,  to  known  delinquents,  that  (the 
probability  of  punishment  being  subjected  to 
constant  diminution)  delinquency  receives 
proportionable  increase  : and,  for  combating 
it,  the  only  other  resource  remaining,  and 
the  only  resource  that  a quibble-loving  law- 
yer will  endure  to  hear  of,  is  an  increase 
of  the  magnitude  of  the  punishment.  To 
make  sure,  and  do  at  once  all  that  can  be 
done,  the  punishment  which  on  every  such 
occasion  he  runs  to  in  preference,  is  the  pu- 
nishment of  death : death,  simple  death,  as 
being,  though  not  the  highest  and  most  im- 
pressive which  human  nature  is  capable  of 
being  subjected  to  (since  afflictive  death  — 
death  accompanied  by  torture,  might,  to  an 
indefinite  degree,  be  made  higher,)  the  high- 
est, however,  which,  in  this  age  and  country, 
men  in  general  would  endure  the  mention  of. 


Under  the  influence  of  such  humanity,  this, 
then,  is  the  sort  of  repetend  th&X  takes  place. 
By  the  generation  and  application  of  penal 
law  quibbles,  and  of  impunity-giving  rules, 
a demand  (real  or  supposed)  is  produced  for 
addition  to  the  magnitude  of  the  punishment: 
an  addition,  and  in  each  case  (sooner  or  later) 
such  an  addition,  as  consists  in  substituting 
to  the  last  antecedently-established  punish- 
ment (be  it  what  it  may,)  the  punishment  of 
death.  But,  by  the  increase  given  to  the  ap- 
plication  of  the  punishment  of  death,  increase 
is  at  the  same  time  given  to  the  propensity 
and  the  pretence  for  the  application  of  other 
quibbles,  and  other  impunity-giving  rules. 

Under  this  system,  that  which  consistency 
would  require  (not  that,  with  such  huma- 
nity, any  sort  or  degree  of  consistency  is  com- 
patible,) is,  that  for  offences  of  all  sorts  there 
should  never  be  any  other  than  one  sort  of 
punishment,  and  that  one  sort  death  : for,  so 
long  as  quibbles  are  in  honour,  and  applied 
to  delinquency  in  every  shape, — delinquency, 
till  the  punishment  be  raised  to  this  its  maxi- 
mum, will  go  on  increasing.  Thereupon  comes 
the  argument — “ Against  the  act  in  question 
there  exists  a law,  by  which  it  is  converted 
into  an  offence  : to  this  offence  a punishment 
stands  annexed,  and,  this  punishment  not- 
withstanding, it  was  but  the  other  day  that 
an  offence  of  this  sort  was  committed.  This 
punishment  is  not  so  great  as  the  punishment 
of  death  : substitute  to  it  the  punishment  of 
death : and  thereupon,  if  the  repetition  of 
the  oft’ence  be  not  less  frequent  than  of  late 
years  it  has  been,  at  any  rate  the  utmost  will 
have  been  done  that  can  be  done  towards 
rendering  it  so.”  This  is  exactly  what,  sooner 
or  later,  may  be  said  of  every  offence  that  ever 
has  been,  or  can  ever  be  capable  of  being, 
committed  : and  as  often  as  the  punishment 
of  death  has  been  proposed  to  be  substituted 
to  the  previously -established  punishment, 
more  than  this  never  has  been  said — more  than 
this  has  never  been  regarded  as  necessary  to 
be  said  — more  than  this,  in  substance,  has 
never  been  capable  of  being  said. 

Thus  it  is,  that  to  one  and  the  same  indi- 
vidual, to  one  and  the  same  weak-minded  and 
narrow-minded,  the  same  half-bigot  haff 
hypocrite  lawyer,  it  belongs  to  be  fond  o, 
quibbles,  and  at  the  same  time  to  be  fond 
of  death : in  regard  to  death,  understand,  of 
course,  to  be  fond,  not  of  suffering  it,  but  of 
causing  it  to  be  suffered : to  be  suffered,  or, 
if  not  suffered,  threatened ; and  that  under 
such  management,  as,  by  causing  it  not  to  be 
expected,  causes  the  threat  not  to  be  produc- 
tive of  the  effect  pretended  to  be  aimed  at. 

Such  is  the  genesis  of  lawyercraft : death 
begets  quibbles,*  and  quibbles  beget  death : 


• Although  the  punishment  of  death  hf  lately 
been  abolisned  in  so  many  cases  (see  Vol.  VI. 


4.54 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


inflicted  or  not  inflicted,  when  death  is  tlii  eat- 
em  d,  the  quiver  of  lawyercraft  is  exhausted: 
perfection,  all  that  is  practicable  in  perfection, 
is  supposed  to  have  been  attained. 

Under  such  treatment,  the  disease  either 
receives  positive  increase,  or  at  le.ast  does 
not  receive  anythin^,'  like  that  relief  which, 
under  a more  rational  treatment,  might  have 
been  afforded.  In  either  case,  the  mode  of 
treatment  fails;  but  the  failure  is  of  course 
ascribed,  not  to  the  unskilfulness  of  the  phy- 
sician, but  to  the  perversity  of  human  nature. 

Wliat  cannot  but  be  admitted  is,  that,  by 
the  effect  of  this  impunity-giving  rule,  undue 
suffering  has  probably  in  some  instances  been 
prevented.  Prevented?  but  to  what  extent? 
To  the  extent  of  that  part  of  the  field  of 
penal  law  which  is  occupied  by  bad  laws;  by 
laws  which  prohibit  that  which  ought  not  to 
have  been  prohibited,  or  command  that  which 
ought  not  to  have  been  commanded. 

But,  in  the  character  of  a remedy  against 
the  mischief  of  which  such  bad  laws  are  pro- 
ductive, observe  the  nature  and  effect  of  this 
rule.  Applying  with  equal  force  and  effici- 
ency to  all  penal  laws  without  distinction  — 
to  the  worst  as  well  as  to  the  best,  it  at  the 
same  time  diminishes  the  efficiency  of  such 
as  are  good:  while  it  is  only  by  accident,  and 
to  an  amount  altogether  precarious  and  un- 
ascertainable,  that  it  does  away  the  mischief 
with  which  such  as  are  bad  are  pregnant. 

Bring  up  a good  field-piece,  or,  if  that  be 
not  sufficient,  a four-and-twenty  pounder ; 
load  it  with  grape-shot ; station  it  at  either 
end  of  any  one  of  the  bridges ; and  at  any 
convenient  hour  about  tlie  middle  of  the  day, 
but  without  letting  it  be  known  what  hour, 
fire  it  off  as  many  times  as  may  be  deemed 
necessary  and  sufficient.  Doing  this,  you  will 
do,  in  furtherance  of  justice,  exactly  what, 
in  manifestation  of  buinanity  and  mercy,  is 
done  by  nullification  in  penali,  by  exclusion 
of  what  is  called  self-accusing  evidence,  and 
by  whatever  other  rules  and  principles  there 
may  be,  which  present  the  like  title  to  the 
appellation  of  impunity-giving  institutions. 

Not  that,  if  that  sort  of  humanity  were  in 
question,  which  consists  in  the  preservation 
of  the  innocent,  the  service  done  by  these 
institutions  to  humanity  would  be  anything 
like  so  great  as  the  service  which,  by  the 
field-piece  or  the  four-and-twenty  pounder, 
if  w'ell  served  (as  above,)  would  be  done  to 
penal  justice.  By  the  piece  of  ordnance,  the 
number  of  killed  and  w'ounded  must  be  small 
indeed,  if  among  them  were  not  found,  in 
some  proportion  or  other,  individuals  whom, 
in  some  instance  or  other,  the  penal  system 
had  had"  cause  to  place  upon  the  list  of  its 
transgressors.  By  the  principle  of  nullifica- 


p.  382,  Note  13,)  the  “ quibbles’’  remain  undi- 
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tion,  or  the  rule  which  excludes  self-crimina- 
tive evidence,  not  only  are  the  guilty  served, 
but  it  is  they  alone  that  are  served;  they 
alone,  and  without  any  mixture  of  the  inno- 
cent. For  when,  though  unfortunate  enough 
to  have  become  the  object  of  suspicion,  a 
man  is  really  innocent,  does  be  fly  to  any  ot 
these  subterfuges  ? Not  he,  indeed,  if  cha- 
racter be  of  any  value  in  his  eyes : for,  by 
recourse  to  any  of  them,  what  is  no  secret 
to  anybody  is,  that  so  sure  as  punishment  is 
escaped,  character  is  sacrificed. 

3.  The  fox-hunter’s  reason.  This  consists 
in  introducing  upon  the  carpet  of  legal  pro- 
cedure the  idea  of  fairness,  in  the  sense  in 
which  the  word  is  used  by  sportsmen.  The 
fox  is  to  have  a fair  chance  for  his  life:  he 
must  have  (so  close  is  the  analogy)  what  is 
called  law,  — leave  to  run  a certain  length  of 
way  for  the  express  purpose  of  giving  him  a 
chance  for  escape.  While  under  pursuit,  he 
must  not  be  shot:  it  would  be  as  unfair  as 
convicting  him  of  burglary  on  a hen-roost,  in 
five  minutes’  time,  in  a court  of  conscience. 

In  the  sporting  code,  these  laws  are  ra- 
tional, being  obviously  conducive  to  the  pro- 
fessed end.  - Amusement  is  that  end : a certain 
quantity  of  delay  is  essential  to  it:  dispatch, 
a degree  of  dispatch  reducing  the  quantity  ot 
delay  below  the  allowed  minimum,  would  be 
fatal  to  it. 

In  the  case  of  the  fox,  there  is  frequently 
an  additional  reason  for  fair  play.  By  foul 
play,  the  source  of  the  amusement  might  be 
exhausted : the  breed  of  that  useful  animal 
might  be  destroyed,  or  reduced  too  low:  the 
outlawry,  so  long  ago  fatal  to  wolves,  might 
extend  itself  to  foxes. 

In  the  mouth  of  the  lawyer,  this  reason, 
were  the  nature  of  it  seen  to  be  what  it  is, 
would  be  consistent  and  in  character.  Every 
villain  let  loose  one  term,  that  he  may  bring 
custom  the  next,  is  a sort  of  a bag-fox,  nursed 
by  the  common  hunt  at  Westminster.  The 
policy  so  dear  to  sportsmen,  so  dear  to  rat- 
catchers,cannotbe  supposed  entirely  unknown 
to  lawyers.  To  different  persons,  both  a fox 
and  a criminal  have  their  use : the  use  of  a 
fox  is  to  be  hunted ; the  use  of  a criminal 
is  to  be  tried. 

But  inasmuch  as,  in  the  mouth  of  the  law- 
yer, it  would  be  telling  tales  out  of  school, 
— from  such  lips  this  reason  must  not  be  let 
out  without  disguise.  If  let  out  at  all,  it 
must  be  let  drop  in  the  form  of  a loose  hint, 
so  rough  and  obscure,  that  some  country 
gentleman  or  other,  who  has  a sympathy  for 
foxes,  may  catch  it  np,  and,  taking  it  for  his 
own,  fight  it  up  with  that  zeal  with  which 
genius  naturally  bestirs  itself  in  support  of 
its  own  inventions. 

4.  Confounding  interrogation  with  torture ; 
with  the  application  of  physical  suffering,  till 
some  act  is  done;  in  the  present  instance, 
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till  testimony  is  given  to  a particular  effect 
required. 

On  this  occasion  it  is  necessary  to  observe, 
that  the  act  of  putting  a question  to  a person 
whose  station  is  that  of  defendant  in  a cause, 
is  no  more  an  act  of  torture  than  the  putting 
the  same  question  to  him  would  be,  if,  instead 
of  being  a defendant,  he  wire  an  extraneous 
witness.  Whatever  he  chooses  to  say,  he  is 
at  full  liberty  to  say  ; only  under  this  condi- 
tion, properly  but  not  essentially  subjoined, 
viz.  (as  in  the  case  of  an  extraneous  witness) 
that,  if  anything  he  says  should  be  menda- 
cious, he  is  liable  to  be  punished  for  it,  as  an 
extraneous  witness  would  be  punished.  This 
condition,  essential  in  the  case  of  an  extra- 
neous witness,  is  not  equally  so  in  the  case 
of  a party  in  the  cause;  since  a party,  by  be- 
ing such,  stands  exposed  to  a sort  of  punish- 
ment intrinsic  to  the  cause, — viz.  the  loss  of 
the  cause:  as  where  a defendant,  in  conside- 
ration of  false  responsion,  evasive  responsion, 
or  obstinate  silence,  is  concluded  to  be  guilty : 
a punishment,  of  which  an  extraneous  wit- 
ness, not  having  any  interest  at  stake  in  the 
cause,  is  not,  on  that  occasion  at  least,  sus- 
ceptible. 

The  curious  part  of  the  story  is,  that  the 
same  sort  of  persons  by  whom  the  identity  of 
a question  and  a thumbscrew  is  thus  dreamt 
of,  or  affected  to  be  dreamt  of,  are  commonly 
the  same  persons  who,  when  torture  is  ac- 
tually applied,  and  ap[)lied  to  the  worst  of 
purposes,  that  of  forcing  juries  to  commit  a 
useless  perjury,  are  delighted  with  the  opera- 
tion, and  proclaim  aloud  that  everything  is 
better  than  well. 

5.  Reference  to  unpopular  institutions. 

Whatever  Titius  did  was  wrong  : but  this 
is  among  the  things  that  Titius  did  ; there- 
fore this  is  wrong : such  is  the  logic  from 
which  this  sophism  is  deduced. 

In  the  apartment  in  which  the  court  called 
the  Court  of  Star-chamber  sat,  the  roof  had 
stars  in  it  for  ornaments;  or  else  certain  deeds 
to  which  Jews  were  parties,  and  by  them 
called  shetars  or  shtars,  used  to  be  kept 
there ; or,  possibly,  there-  being  no  natural 
incompatibility,  both  these  facts  were  true. 
Whether  it  was  owing  to  the  gilt  stars,  or  to 
the  Jew  parchments,  the  judges  of  this  court 
conducted  themselves  very  badly  : therefore 
judges  should  not  sit  in  a room  that  has  had 
stars  in  the  roof,  or  in  a room  in  which  Jew 
parchments  have  been  kept.  Had  the  con- 
clusion been  in  this  strain,  the  logic  would 
not  have  been  very  convincing,  but  neither 
would  the  mischief  have  been  very  great. 

In  the  High  Commission  Court,  the  judges 
gat  and  tried  causes  in  virtue  of  a commis- 
sion : and  they  too  conducted  themselves  very 
badly  ; therefore  judges  ought  not  to  be  ap 
■pointed  by  a commision.  The  logic,  though 
not  less  rational  than  in  the  preceding  case. 


begins  to  be  rather  mischievous.  Not  to  be 
appointed  by  a commission  ? How,  then, 
should  they  have  been  appointed  ? But  per- 
h.aps  the  commission  was  too  a one. 
When  a judge  conducts  himself  as  he  ought 
to  do,  the  parchment  of  the  commission  he 
acts  under  is  not  above  three  feet  high,  when 
unrolled  and  set  up  on  end : but  here  it  was 
four  feet  The  logic  wants  nothing  of  being 
upon  a level  with  what  one  usually  sees  in 
law-books  ; but  still,  something  is  yet  want- 
ing to  enable  it  to  impress  conviction  on  a 
fastidious  mind. 

The  Inquisition  (meaning  the  true  inqui- 
sition, of  the  Spanisn  sort,)  that  used  to  work 
with  such  success  in  the  extirpation  or  con- 
version of  heretics,  was  a court  in  which  it 
was  the  way  of  the  judge  to  inquire  into  the 
business  that  came  before  him:  to  put  ques- 
tions to  such  persons  as,  in  his  conception, 
were  likely  to  be  more  or  less  acquainted  with 
the  matter:  and  this,  whether  extraneous  wit- 
nesses or  parties.  Now  this  it  is,  that  was 
and  is  a most  wicked  and  popish  practice. 
Judges  ought  not  to  put  questions:  be  the 
business  what  it  may  that  comes  before  them, 
it  ought  to  be  the  care  of  judges  never  so 
much  as  to  attempt  to  see  to  the  bottom  of 
it.  Here,  then,  we  see  the  true  source  of  all 
the  odium;  viz.  not  merely  of  that  which  has 
attached  itself  to  this  abominable  court,  but 
of  that  which  attached  itself  to  those  other 
abominable  courts.  It  was  not  by  sitting  in  a 
room  with  stars  or  parchments  in  it;  it  was 
not  by  acting  under  a commission  too  high  in 
itself,  or  that  lay  on  too  high  a shelf;  it  was 
not  by  either  of  these  causes  that  the  two 
English  courts,  held  in  such  just  abhorrence 
by  all  true  Englishmen,  were  rendered  so 
bad  as  they  were, — but  by  their  abominable 
practice  of  asking  questions,  by  the  abomi- 
nable attempt  to  penetrate  to  the  bottom  of 
a cause. 

Non-Lawyer.  But  we  in  England,  — have 
not  we  had  formerly  without  complaint,  and 
might  we  not  have  still,  our  inquests  of  of- 
fice? Have  we  not  still  our  grand  inquests, 
and  our  coroner’s  inquests,  and  our  courts  of 
inquiry,  and  our  committees  of  inquiry,  and 
our  commissions  of  inquiry,  and  our  com- 
missioners of  inquiry  ? and  are  not  they,  some 
of  them  at  least,  very  good  things  ? 

Lawyer.  Oyes:  but  then,  if  they  inquire, 
they  do  it  in  the  way  of  inquest  or  inquiry 
only,  not  in  any  inquisitorial  way : that  is 
(observe  of  course,)  not  to  put  troublesome, 
vexatious  questions,  such  as  would  make  a 
man  accuse  himself : in  short,  whatever  the 
business  be,  not  to  get  to  the  bottorn  of 
it.  This,  at  least,  is  among  those  things 
which  they  ought  not  to  do ; for  no  sooner 
do  they  make  any  such  attempt,  than  they 
become  inquisitors ; popish,  Spanish  impiisi- 
tors,  or  worse  : and  those  who,  had  the  truth 
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come  out  against  them  by  other  means,  would 
have  been  convicts,  become  innocent  and 
persecuted  men ; victims,  or  intended  vie- 
tims,  of  persecution,  tyranny,  and  so  forth. 

Of  the  Court  of  Star-chamber  and  the 
High  Commission  Court  taken  together  (for 
to  the  present  purpose  they  are  not  worth 
distinguishing,)  the  characteristic  feature  is, 
that,  by  taking  upon  them  to  execute  the 
will  of  the  king  alone,  as  made  known  by 
proclamations,  or  not  as  yet  known  so  much 
as  by  proclamations,  they  went  to  supersede 
the  use  of  parliaments,  substituting  an  abso- 
lute monarchy  to  a limited  one.  In  the  case 
of  the  High  Commission  Court,  the  mischief 
was  aggravated  by  the'  use  made  of  this  arbi- 
trary |iower  in  forcing  men’s  consciences  on 
the  subject  of  religion.  In  the  common-law 
courts,  these  enormities  could  not  be  com- 
mitted, because  (except  in  a few  extraordi- 
nary cases)  convictions  having  never,  in  the 
practice  of  the.se  courts,  been  made  to  take 
place  without  the  intervention  of  a jury,  and 
the  bulk  of  the  people  being  understood  to 
be  adverse  to  these  innovations,  the  attempt 
to  get  the  official  judges  to  carry  prosecu- 
tions of  the  description  in  question  into 
eiTect,  presented  itself  as  hopeless. 

In  a state  of  things  like  this,  what  could 
be  more  natural  than  that,  by  a people  infants 
as  yet  in  reason,  giants  in  passion,  every  dis- 
tinguishable feature  of  a system  of  procedure 
directed  to  such  ends  should  be  condemned 
in  the  lump,  should  be  involved  in  one  undis- 
tinguishing mass  of  odium  and  abhorrence ; 
more  especially  any  particular  instrument  or 
feature,  from  which  the  system  was  seen  to 
operate  with  a particular  degree  of  efficiency 
towards  such  abominable  ends  ? If,  then,  in 
the  ordinary  courts  of  law,  the  practice  with 
respect  to  the  admission  of  this  source  of 
information  was  wavering,  or  the  opinion  of 
the  profession  hesitating,  nothing  could  be 
more  natural  than  that  the  observation  of  the 
enormous  mass  of  mischief  and  oppression  to 
which  it  was  continually  made  subservient, 
should  turn  the  scale.  Of  this  instrument  in 
the  hand  of  justice,  or  of  persons  in  the  place 
of  justice,  what  was  the  characteristic  pro- 
perty ? Its  sharpness.  But  at  that  particu- 
lar conjuncture,  employed  as  it  was  employed, 
its  usefulness,  great  and  pure  as  it  would 
have  been  in  other  times,  was  converted  en- 
tirely into  mischief : its  virtue  was  spent  in 
the  giving  energy,  and  efficiency  to  a system 
of  operations  hostile  to  the  security  and  hap- 
piness of  the  body  of  the  people.  In  those 
days,  the  supreme  power  of  the  state  was  de 
facto  in  the  hands  of  the  king  alone:  for  as  to 
that  of  parliament,  it  had  never  been  anything 
better  than  a contingency ; and  in  those  days 
it  was  a contingency  which  it  was  intended, 
by  those  on  whom  it  seemed  to  depend, 
should  never  happen : the  improbability  of 
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its  happening,  must  in  those  days,  in  the 
view  of  everybody,  have  been  extreme.  The 
king’s  power,  then,  was  de  facto  absolute : 
being  employed  and  directed  against  property, 
liberty,  conscience,  every  blessing  on  which 
human  nature  sets  a value,  — every  chance 
of  safety  depended  upon  the  enfeeblement  of 
it ; every  instrument  on  which  the  strength 

of  that  government  in  those  days  depended 

every  instrument  which  in  happier  times 
would  to  the  people  be  a bond  of  safety, 
was  an  instrument  of  mischief,  an  object  of 
terror  and  odium,  which,  could  it  have  con- 
fined itself  to  the  particular  application  then 
made  of  the  instrument,  and  not  have  ex- 
tended to  the  instrument  itself,  would  have 
been  no  other  than  just,  and  reasonable,  and 
well  grounded. 

As  to  the  ecclesiastical  tribunal  called  the 
Inquisition,  a circumstance  that  seems  not 
generally  understood,  is,  that  the  procedure 
was  little  or  nothing  more  than  the  ordinary 
procedure  employed  in  the  same  countries  in 
the  higher  classes  of  criminal  cases.*  Bad  as 
the  practice  was,  what  there  was  peculiar  to 
it  belonged,  therefore,  not  to  the  adjective 
system,  but  only  to  the  substantive  laws 
(the  laws  against  heresy)  to  the  execution 
of  which  it  was  applied.  Besides  the  close 
imprisonment  and  the  practice  of  torture, 


* As  to  the  English  Star-chamber  and  High 
Commission,  considered  as  an  instrument  for  the 
discovery  of  truth,  the  mode  of  inquiry  (had  the 
substantive  laws  for  the  execution  of  which  it 
was  employed  been  legitimate)  was  no  other  than 
that  which  in  many  cases  (as  hath  already  been 
observed)  is  essentially  necessary  to  that  pur- 
pose ; I speak  of  the  epistolary  mode  applied  to 
defendants  in  the  equity  courts:  and  even  where 
unnecessary  and  inferior  to  the  ordinary  viva, 
voce  mode,  would  in  all  cases  be  a very  advan- 
tageous substitute  to  that  of  which  so  great  a 
use  is  still  made  in  all  the  Westminster-Hall 
courts,  viz.  the  affidavit  mode. 

In  the  Star-chamber,  the  examination,  instead 
of  being  performed  in  the  epistolary  mode,  was 
sometimes  performed  viva  voce,  as  at  present  in 
the  preparatory  examinations  before  justices  of 
the  peace:  but  as  this  unexpensive  and  more 
searching  mode,  how  well  soever  it  answered  the 
personal  purpose  of  the  king,  did  not  answer  the 
purposes  of  the  lawyers  whom  he  found  it  con- 
venient to  employ  as  instruments,  it  was  in  com- 
parison  but  little  in  use.  (Powel’s  Attorney’s 
Practice.)  To  the  king’s  purpose,  the  procedure 
the  best  adapted  would  have  been  the  natural 
and  expeditious  and  searching  procedure  of  the 
courts  of  conscience:  to  the  purposes  of  his  long- 
robed  intruments,  this  unexpensive,  and  there- 
fore to  them  unprofitable,  mode,  would  have  been 
altogether  inapplicable;  another  mode  there  was, 
that  suited  their  purpose  exactly,  and  that  was 
the  dilatory,  scriblatory , and  profitably-expensj ve 
mode  of  the  courts  of  equity.  By  the  adoption 
of  this  amendment,  the  two  objects  were  conso- 
lidated : the  royal  falconer,  after  a prolongation 
of  the  sport,  got  his  prey ; the  hawks  were  re- 
warded with  their  portion  of  the  entrails. 
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which  was  common  to  both,  there  was  in- 
deed, in  the  forms  employed  by  the  ecclesi- 
astical tribunal,  a sort  of  theatrical  exhibition, 
a sort  of  preaching  to  the  imagination  through 
the  medium  of  the  eye,  beyond  anything  that 
in  that  way  has  ever  been  applied  to  iion- 
ecclesiastical  offences.  But  this,  instead  of 
reproach  and  odium,  would,  if  viewed  in  the 
character  of  a means  to  an  end  (abstraction 
made  of  the  end,)  be  considered  as  an  exer- 
tion of  ingenuity  worthy  of  praise. 

Are  not  Romish  inquisitors  men  ? — do  not 
they  eat  and  drink  ? Is  that  a reason’  why 
Protestants  should  do  neither  ? In  all  courts, 
well  or  ill  organized,  in  which  justice,  or  what 
passes  for  it,  is  well  or  ill  administered,  must 
not  there  be  a multitude  of  features  in  com- 
mon ? The  business  is,  to  distinguish  the 
good  ones  from  the  bad  ; and  where,  upon 
the  whole,  the  result  appears  vicious,  to  ob- 
serve in  what  part  of  the  legal  system  the 
defect  lies,  the  substantive,  of  the  adjective: 
whether  the  means  employed  are  in  them- 
selves bad,  or  bad  only  in  respect  of  the  bad- 
ness of  the  end. 

If  the  ends  pursued  are  mischievous,  the 
means  employed  in  the  pursuit  of  them  can- 
not, in  so  far  as  they  are  fit  for  the  purpose, 
but  be  likewise  mischievous.  But  upon  which 
of  the  two  objects,  in  this  case,  is  the  mis- 
chief to  be  charged?  Not  upon  the  means, 
surely,  but  upon  the  ends.  Of  the  means, 
nothing  more  can  rationally  be  required,  than 
that  they  shall  be  such  as  shall  not  be  pro- 
ductive of  any  mischief,  other  than  that  which 
results  from  their  subserviency  to  the  ends. 
If  you  are  determined  upon  war,  take  care 
that  it  be  not  without  good  cause  : but  think 
not, — no  man  that  ever  acted  in  the  cha- 
racter of  a statesman  ever  yet  thought,  was 
ever  weak  enough  to  imagine,  so  much  as 
in  a dream,  — that  the  strength  of  his  army 
could  ever  take  anything  from  the  goodness 
of  his  cause. 

The  perfection  of  a sword  is  in  its  sharp- 
ness: the  sharper  it  is,  if  employed  against 
friends,  the  more  mischief  it  would  do;  would 
this  be  a reason  for  discarding  the  use  of 
sharp  swords,  and  using  none  but  what  had 
been  blunted  ? No  1 the  dictate  of  reason  is, 
— let  your  sword  be  sharp,  the  sharper  the 
better ; but  take  care  not  to  wound  a friend 
with  it. 

In  the  hands  of  an  assassin,  as  in  the  hands 
of  a constable,  an  oaken  staff  will  give  a 
harder  blow  than  a deal  one ; but  on  that 
account  would  it  be  reasonable  to  say  that, 
bulk  for  bulk,  and  shape  for  shape,  an  oaken 
staff  was  a worse  weapon  than  a deal  one  ? 

What  cannot  be  denied,  is,  that  if  it  were 
possible  to  keep  all  oaken  staves  out  of  the 
hands  of  malefactors  of  every  description, 
putting  deal  ones  in  their  room,  and  giving  to 
constables  the  exclusive  use  of  oaken  staves, 
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the  effect  would  be  a desirable  one.  Pursu- 
ing the  allusion, — to  give,  the  benefit  of  the 
admission  of  self-convicting  evidence  to  him 
whose  aim  it  is  to  give  execution  to  bad  laws, 
would  be,  it  may  be  said,  to  take  the  deal 
staff  out  of  the  hand  of  the  malefactor,  and 
add  to  his  power  of  doing  mischief  by  the 
substitution  of  the  oaken  one.  But  there 
would  be  the  greatest  possible  incongruity  in 
saying,  such  and  such  laws  shall  not  have  the 
benefit  of  self-convicting  evidence,  such  and 
such  others  shall.  The  laws  to  which  this 
benefit  is  denied,  are  they  good  laws  ? then 
why  put  it  out  of  your  power  to  execute 
them  ? Are  they  bad  laws  ? then  why  are 
they  suffered  to  subsist  ? 

Seeing  the  two  descriptions  of  persons 
whose  interest  is  served  by  the  exclusion  put 
upon  this  species  of  evidence,  viz.  evil-doers 
of  all  sorts,  and,  under  the  technical  system, 
lawyers  of  all  sorts,  in  the  character  of  their 
natural  accomplices,  partners,  and  abettors, 
— we  see  the  two  descriptions  of  persons  in 
whom  the  exclusionary  rule  beholds  its  na- 
tural and  indefatigable  adherents,  advocates, 
and  supporters.  But  in  the  fraternity  of  law- 
yers, we  behold  the  only  persons  who  are  in 
the  habit  of  speaking — the  only  persons  who, 
if  their  words  are  to  be  taken  for  it,  ever  are 
or  can  be  sufficiently  well  qualified  to  speak, 
in  the  character  of  censors,  in  the  way  of 
approbation  or  disap prob<ation  of  any  existing 
rule  of  law : the  persons  of  whom,  speaking 
of  the  matter  of  fact,  it  must  be  confessed 
(how  much  reason  soever  there  is  for  wish- 
ing that  it  were  otherwise,)  that  it  is  of  their 
voices  that  on  this  subject  the  public  voice  is 
composed. 

Here  then,  considering  the  propriety  of  the 
rule  as  a question  to  be  tried  at  the  bar  of 
the  public,  here  is  a question  to  be  tried,  and 
to  be  tried  and  decided  upon  scientific  evi- 
dence : and  the  persons  of  whose  testimony 
this  body  of  evidence  is  composed,  are  all  of 
them  persons  who,  considered  in  the  charac- 
ter of  witnesses,  speak  under  the  bias  of  a 
sinister  interest. 

These  self-hired  witnesses,  speaking  thus 
by  thousands,  all  of  them  in  the  same  strain  — 
and  amongst  them  so  many,  each  of  whom  is 
in  possession  (and  in  the  continual  exercise) 
of  the  faculty  of  giving  that  sort  of  official 
judicial  testimony  which  has  been  rendered 
absolutely  conclusive,  no  testimony  on  the 
other  side  being  suffered  to  be  delivered,  — 
can  it  be  matter  of  wonder,  if  the  judgment 
of  the  unbiassed  part  of  the  public  should  by 
such  a torrent  be  overborne  and  misled  ? 

Again,  — can  it  be  matter  of  wonder  if  a 
non-lawyer,  making,  in  the  character  ot  an 
occasional  speculator,  an  accidental  excursion 
upon  this  ground — upon  ground  lying  thus 
within  the  acknowledged  demesne  of  law- 
yers— should  join  without  reflection  in  the 
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cry,  recognising  ^as  is  so  natural)  in  the  una- 
nimous suffrage  of  such  a multitude  of  coun- 
sellors, the  voice  of  truth,  as  well  as  the 
means  of  safety  ? And  thus  it  is  that  in  this, 
as  well  as  so  many  other  parts  of  the  field  of 
jurisprudence,  the  pubhc  voice  is  composed  : 
the  principal  parts  by  a set  of  hired  perfor- 
mers; the  chorus  by  a band  of  dupes  in  the 
character  of  amateurs. 

§ 4.  History  of  the  rule  excluding  self-crimi- 
native  evidence. 

The  authorities  on  this  subject  present,  as 
usual,  darkness  visible : but,  where  the  sub- 
ject presents  nothing  better,  even  to  see  that 
everything  is  dark,  is  more  satisfactory  than 
not  to  see. 

The  earliest  dicta  wliich  the  industry  of 
Viner  could  discover,  are  of  no  earlier  a date 
than  the  thirty-second  of  Elizabeth.  Here 
we  behold,  and  for  the  first  time,  the  maxim 
which,  with  its  variantes,  has  since  become 
so  famous:  Nemo  tenetur  seipsum  prodere  ; 
in  later  times,  accusare. 

It  presents  itself  in  two  almost  contiguous 
cases:  the  first,  according  to  the  date  given 
to  it,  is  in  the  thirty-second  year  of  Eliza- 
beth, in  the  Common  Pkas ; the  report  by 
Leonard : the  other,  in  the  thirty-second  and 
thirty-third  year  of  the  same  reign,  in  Mi- 
chaelmas term,  in  the  King’s  Eench  ; two 
reporters  here,  Cooke,  afterwards  judge,  and 
Serjeant  Moore. 

In  both  cases,  it  was  an  impertinence : in 
both  cases,  the  assertion  conveyed  by  it  was 
a notorious  falsify.  In  the  only  case  in  which 
a decision  appears  to  have  been  given  (for  in 
the  earliest,  the  Common  Pleas’  case,  time  was 
taken  for  decision,  and  none  reported,)  the 
decision  could  not  have  turned  upon  the  rule. 

In  both  cases,  the  shape  in  which  the  cause 
came  before  the  court  was  that  of  a motion 
for  a writ  of  prohibition  to  be  directed  to  the 
ecclesiastical  court,  on  the  ground  of  prmter- 
gression  of  jurisdiction:  in  both  cases,  the 
alleged  praetergression  consisted  in  sustaining 
a suit  for  incontinence,  proceeding  therein  by 
an  endeavour  to  examine  the  defendant  upon 
his  oath : in  the  court  in  which  a decision  was 
pronounced,  the  prohibition  w’as  granted. 

But  in  that  case  the  decision  had  no  need 
of  any  such,  or  any  other,  general  maxim, 
true  or  false.  In  any  other  sorts  of  causes  than 
the  two  particularly  specified  (viz.  matrimo- 
nial and  testamentary,)  administering  an  oath 
to  the  defendant  was  a practice  expressly  in- 
terdicted to  that  court,  by  two  writs  that  are 
still  to  be  found  in  the  Registriim  Brevium ; 
the  book  of  the  highest  authority  of  any  that 
compose  the  library  of  jurisprudential  law. 

Yet,  in  neither  case  is  any  intimation  given 
of  any  reference,  made  by  either  court  or  coun- 
sel, to  this  most  irrecusable  of  all  authorities : 
neither  in  the  case  in  which  it  was  conformed 
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to,  and  the  prohibition  issued  accordingly,  nor 
in  the  prior  case  in  which  nothing  was  done. 

In  this  prior  case,  the  reporter  (Leonard)  gives 
indeed  a reference,  but  apparently  as  from 
himself;  and  then  not  to  that  authoritative 
repository  of  judicial  documents,  but  to  Fitz- 
herbert’s  Commentary  on  it. 

Being  probably  as  yet  without  a precedent, 
the  application  that  had  been  made  to  the 
inferior  court,  the  court  of  Common  Pleas, 
in  the  case  above  referred  to,  had  produced 
nothing  but  doubts.  The  application  thus 
made  to  the  superior  court,  the  court  graced 
in  intendment  of  law  by  the  presence  of  the 
king  himself,  — its  subordinate  having  no  pre- 
sence higher  than  that  of  the  king,  without 
any  such  adjunct,  to  boast  of,  — had  a more 
successful  issue.  Heartened  up  by  the  autho- 
rity and  the  Latin  of  her  Majesty’s  attorney- 
general,  the  great  Sir  Edward  Coke,  they 
pronounced  boldly  that  no  such  proditio 
should  take  place. 

Leaving  out  of  the  question  technical  and 
supernatural  causes,  and  looking  out  for  na- 
tural psychological  ones,  two  present  them- 
selves as  competent,  one  or  both  of  them, 
to  the  production  of  this  effect.  One  was, 
jealousy  of  the  power  of  these  spiritual  rivals; 
— another,  a sort  of  personal  and  prudential 
apprehension  of  the  lengths  to  which  such 
impertinent  curiosity,  if  unchecked,  might 
extend  itself,  on  ground  of  such  peculiar  de- 
licacy. 

1.  In  their  anxiety  to  obtain  custom,  and 
to  make  the  most  of  it  when  obtained,  the 
courts  of  common  law  had  concurred,  in  the 
manner  above  explained,  in  giving  encourage- 
ment to  mendacity,  by  exempting  from  the 
obligation  of  an  oath,  and  thence  from  the 
punishments  (religious,  moral,  and  at  length 
political*)  attached  to  the  breach  of  it,  the 
testimony  of  parties  for  or  against  themselves. 
Equity,  spying  in  this  deficiency  an  inlet 
opened  to  successful  rivalry,  had  taken  upon 
herself  to  withdraw  this  licence  from  the 
defendant’s  side  of  the  cause,  thereby  giving 
to  the  plaintiff  the  till  then  unexperienced 
advantage  of  the  defendant’s  self-disserving 
testimony.  Thejurisdictionof  equity  had  not, 
however,  ventured  to  extend  itself  beyond 
the  civil  class  of  causes,  nor  in  that  to  the 
whole  extent  of  the  field  of  jurisdiction. 

The  advantage  thus  possessed  by  equity, 
one  of  the  branches  of  English  Rome-bred 
judicature,  had  all  along  been  possessed  by 
another  branch,  the  ecclesiastical.  But  from 
some  uncertain,  though  at  any  rate  early 
period,  a resolution  had  been  taken  by  the 
common-law  courts,  that  the  jurisdiction  of 
the  ecclesiastical  courts,  so  far  at  least  as  it 
was  to  be  enforced  by  the  examination  of  par- 

• In  the  Star-chamber,  from -the  time  of 
Hen.  VII. 
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ties  upon  oath,  shouldnot  extend  to  any  other 
causes  than  such  as  came  under  the  denomina- 
tion of  testamentary  and  matrimonial  causes. 
In  the  Registrum  Brevium,  a writ,  accord- 
ingly, is  to  be  found,  in  which  the  limitation 
thus  put  to  the  jurisdiction  of  these  courts 
is  assumed.*  Moreover,  Fitzherbert,  in  his 
Commentary  on  the  Registrum.  Brevium, 
takes  notice  of  this  same  limitation  and  these 
same  terms. t Not  that  the  limitation  has  been 
adhered  to  in  practice : for  to  this  hour,  the 
jurisdiction  of  those  courts,  together  with  the 
power  included  in  it  of  taking  such  examina- 
tions as  above,  has  a much  wider  range. 

Ever  since  an  early  period  of  the  reign  of 
Henry  VII.,  a court  had  existed,  long  known 
by  the  name  of  the  Court  of  Star-chamber 
(a  court  of  criminal  jurisdiction,  and  that  to 
a vast  extent,)  in  which  the  power  of  exa- 
mining the  defendant  upon  oath  hud  all  along 
been  exercised.  J 

During  the  whole  of  the  reign  towards  the 
close  of  which  the  oracle  was  delivered,  this 
court  had  beeti  a busy  one.  In  every  one  of 
the  several  reports,  it  is  delivered  in  the  form 
of  a general  or  universal  proposition ; no  ex- 
ception, or  intimation  of  any  exception,  being 
annexed  to  it.  Taking  it  thus  as  it  stands, 
it  was,  in  respect  of  verity,  exactly  upon  the 
footing  of  a proposition  denying  that  the  sun 
ever  shone  at  noon-day. 

At  that  time  of  day,  the  Court  of  Star- 
chamber,  though  since  abolished,  rested  upon 
as  firm  a foundation  as  any  other  of  the  courts : 
the  decisions  pronounced  were  as  uncontested 
law,  as  those  of  any  other  court : in  that  cha- 
racter they  are  reported  by  all  the  reporters, 
indiscriminately  with  those  of  the  several 
other  courts.  Being,  under  the  tyrannical  and 
extortions  reign  of  Henry  VII.,  instituted  to 
serve  as  a new  and  more  powerful  instrument 
of  the  crown,  unclogged  by  juries,  it  was  all 
along  an  especial  favourite. 

Against*the  power  of  such  a court,  a power 


• Registrum  Brevium,  fol.  3(5.  6 tit.  Prohi- 
bitiones, 

Rex  vicecomiti  salutem.  Prae-  reocla. 


Prohibitio 
ne  laici  ad 
citationem  e- 
pisoopi  con- 
veHiant  ad 
recognitio- 
nem  facien- 
dam.  Atta- 
chiamentum 
inde. 


cipimua  libi  quod  non  permittas 
c^uod  aliqui  laici  ad  citationem  ta. 
bs  episcopi,  aliquo  loco  conveniant 
de  cetero,  ad  aliquas  recog  nitiones 
faciendum  vel~sacramentum  prffi- 
standiim,  nisi  in  casibus  matrimo- 
nialibus  et  testanientariis.  T.  &c. 

Rex  vicecomiti  salutem.  Pone 
per  vadium,  &c.  talem  episcopum, 
quod  sit  coram  justiciariis  no.stris,  &c.  osten- 
surus  quare  fecit  summoneri,  et  per  censuras 
ecclesiaticas  distringi  laicas  personas,  vel  laicos 
homines  et  feminas,  ad  comparendum  coram  eo, 
ad  praestandum  juramentum  pro  voluntate  sua, 
ipsis  in  vitis,  in  grave  prajjudicium  coronte  et  dig- 
nitatis nostrae  regiae,  necnon  contra  consuetudi- 
nem  regni  nostri.  Et  habeas  ibi,  &c. 

+ Fitzh.  Nat.  Brev.  p.  91.  [41.1 
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the  exercise  of  which  -was  every  day’s  prac- 
tice, it  may  he  imagined  of  what  use  or  avail 
could  be  this  or  any  other  proposition,  though 
couched  in  ever  such  good  Latin,  denying  the 
existence  of  it. 

The  oracle  is  of  the  rhetorical  cast,  which 
is  as  much  as  to  say,  in  the  natural  style  of 
oracles:  and  having,  as  it  was  probably  de- 
signed to  have,  any  one  of  half  a dozen 
meanings,  whichever  happens  to  be  most  con- 
venient to  the  purpose,  it  is  in  proportion 
guarded  against  the  misfortune  of  seeing  its 
truth  disproved.  But  if  the  import  of  it  be, 
that  no  question  shall  be  put  to  a man,  the 
answer  of  which,  if  true,  may  tend  to  his  con- 
viction, the  truth  of  it  stands  further  dis- 
proved by  the  then  and  still  existing  every 
day’s  practice  of  another  sort  of  court.  I 
speak  of  the  court  established  by  the  statute 
of  Philip  and  Mai  y,l|  the  court  consisting  of 
a single  justice  or  any  number  of  justices  of 
the  peace,  for  the  purpose  of  taking  the  pre- 
paratoiy  examination  of  the  defendant  and 
others,  antecedently  to  the  trial  by  jury,  in 
the  case  of  felonies.  At  tlie  institution  of 
this  preparatory  judicature,  the  Star-chamber, 
with  its  practice  of  examining  the  defendant, 
being  in  full  vigour,  and  no  restrictive  direc- 
tion given,  what  could  be  the  intention  of  the 
legislature  but  that  the  mode  of  examination 
pursued  every  day  in  the  Star-chamber  (not 
to  speak  of  the  nursery-chamber,  and  every 
other  room  in  which  common  sense  was  lis- 
tened to)  should  be  pursued?  The  examina- 
tion of  the  supposed  felon  was  to  be  taken : 
but  to  what  end  take  his  examination,  or  the 
examination  of  any  other  person,  but  to  find 
out  the  truth  — meaning,  of  course,  the  whole 
truth  ? “ The  evidence  you  sh.all  give,  shall 
be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth:”  such  is  the  direction  given, 
probably  at  that  time,  certainly  at  the  present 
time,  to  every  sort  of  person  when  examined 
in  the  character  of  a witness.  What  reason 
for  supposing  it  so  much  as  possible,  that,  in 
the  reign  of  Philip  and  Mary,  when  (in  imi- 
tation of  the  course  Mhich  the  retainers  of 
the  Spanish  monarch  had  seen  pursued  all 
over  Europe)  direction  was  given  for  extract- 
ing the  testimony  of  the  defendant,  any  wish 
so  silly  should  have  been  entertained  as  that 
so  much  of  the  truth  as  should  tend  to  his 
conviction  — that  is,  tothe  only  direct  end  and 
object  of  the  suit — should  be  left  out  of  it? 

11  The  1 & 2 Ph.  & M.  c.  13,  authorized  and 
required  justices  of  the  peace  to  take  down  in 
writing  the  examination  of  any  prisoner  charged 
with  manslaughter  or  felony,  as  well  as  of  the 
witnesses  in  support  of  the  charge.  But  as  this 
only  applied  to  cases  where  the  justice  had  au- 
thority to  admit  the  prisoner  to  bail,  the  2 & 3 
Ph.  & M.  c.  10,  was  passed  to  enable  the  justice 
to  do  the  same  thing,  whether  the  prisoner  was 
admitted  to  bail  or  not. — Ed. 
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Oh  ! but  (says  somebody)  the  practice  ac- 
tually is,  under  this  act,  to  be  cautious  of 
extracting  from  the  defendant  any  testimony 
the  tendency  of  which  may  be  to  his  pre- 
judice ; and  even,  lest  any  such  testimony 
should  escape  him  unawares,  to  give  him 
warning  to  keep  his  lips  well  closed.  I can. 
very  easily  believe  it  i viz.  so  often  as,  and 
no  oftener  than,  in  the  eyes  of  the  examining 
justice,  the  general  praise  of  humanity,  and 
the  popularity  to  be  gained  by  it,  is  of  more 
value  to  him  thati  the  advantage,  public  and 
personal,  attending  the  discovery  of  the  truth 
in  that  individual  instance.  But  the  ques- 
tion at  present  is,  not  what  is  the  practice  of 
modern  times,  but  what  was  the  practice  of 
those  early  times ; viz.  in  the  reign  in  which 
this  effusion  of  learned  rhetoric  is  first  known 
to  have  made  its  appearance?  To  understand 
this,  if  it  be  worth  understanding,  turn  to  the 
State  Trials ; turn  to  the  case  of  Udall,  the 
puritan  minister,*  prosecuted  and  teased  to 
death,  in  the  style  of  the  Spanish  Inquisition, 
in  those  days  of  supposed  English  liberty. 
Observe  there  eight  personages,  and  among 
them  two  peers  and  great  officers  of  state,  a 
bishop,  a chief  justice  of  the  King’s  Bench 
or  Common  Pleas,  the  chief  justice  taking 
the  lead  (between  three  and  four  months 
before  the  emanation  of  this  writ,)  all  press- 
ing him,  urging  him  by  threats  and  promises 
to  take  an  oath,  for  the  purpose  of  having 
his  testimony  extracted  from  him  : be  saying 
that  he  had  already  been  punished  upon  such 
testimony,  and  (that  he  might  not  fall  into 
the  same  scrape  again)  declining  to  take  the 
oath. 

The  guilt  imputed  consisted  in  the  writing 
and  publishing  of  a book,  in  which  the  truth 
of  bis  religious  persuasion  was  maintained. 
Assuming  this  to  be  guilt,  his  guiltiness  is 
out  of  all  dispute : in  the  relation  we  have 
of  the  proceedings  (for  it  is  his  relation)  he 
avows  it.  What  evidence  more  satisfactory 
could  have  been  given  of  it,  than  his  inabi- 
lity to  deny  it  with  any  prospect  of  success  ? 
Here,  then,  was  no  injustice  : of  what  injus- 
tice there  was  (and  sure  enough  there  was 
no  want  of  injustice,)  the  seat  was  in  the 
substantive  branch  of  the  law  ; it  consisted 
in  the  converting  into  a capital  crime  the  act 
of  him  who  makes  known,  to  use  the  words 
of  Scripture,  “ the  reason  of  the  faith  that 
is  in  him.” 

Thus,  then,  is  it  with  this  famous  apho- 
rism : at  the  time  when  first  delivered,  it  was 
sent  out  in  diametrical  opposition  to  noto- 
rious truth.  But  having  once  found  its  way 
into  the  books,  there  it  lay  in  petto,  in  a 
dormant  state,  ready,  under  a favourable  set 
of  existing  circumstances,  like  a fly  bottled 
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j up  in  spirits,  to  be  revived  at  any  time. 
When  first  brought  out  to  view,  we  have 
seen  it  in  the  condition  of  “ the  stone  which 
the  builders  rejected  we  see  it  now  trium- 
phant, in  the  state  of  “ the  headstone  of  the 
corner.” 

At  the  time  when  brought  out,  to  what 
purpose  was  it  brought  out  ? To  the  purpose 
of  displaying  the  rhetoric  and  the  latinity  of 
the  phoenix  of  the  law.  To  the  purpose  of 
the  cause,  it  was  altogether  useless:  the  ob- 
ject of  the  application  was,  to  quash  the  pro- 
ceedings of  the  ecclesiastical  court,  on  the 
ground  of  excess  of  jurisdiction : to  prove  the 
excess,  nothing  more  was  necessary  than  a 
reference  to  the  lawyer’s  gospel,  the  register 
of  writs.  What  could  have  occasioned  the 
time  taken  for  advisation,  is  beyond  conjec- 
ture. 

But  though,  in  the  unlimited  latitude  given 
to  it,  the  maxim  was  widely  and  notoriously 
untrue,  — yet,  from  that  bad  authority,  and 
the  good  but  unnoticed  authority  (the  writs 
in  the  register,)  taken  together,  there  seems 
reason  enough  to  conclude,  that  at  common 
law,  on  all  trials  in  which  juries  bore  a share, 
the  practice  of  administering  an  oath  to  the 
defendant,  and  therefore  putting  questions  to 
him  (and  particularly  in  criminal  causes,)  had 
never  been  in  use.  For  in  both  the  writs, 
the  stress  of  tiie  censure  is  laid  on  the  admi- 
nistration of  the  oath  ; and  in  the  latter  it  is 
expressly  stated  as  being  contrary  to  the  cus- 
tom of  the  nation. 

If,  then,  the  application  of  it  had  been  con- 
fined to  that  part  of  the  law  designated  on 
some  occasions  by  the  name  of  the  common 
law, — viz.  the  practice  of  the  common-law 
courts,  — the  truth  of  the  maxim  appears  in- 
dubitable ; at  least  so  far  as  concerns  the 
non-administration  of  an  oath  to  the  defen- 
dant, in  cases  deemed  to  belong  to  the  class 
of  criminal  cases,  and  subjected  to  the  cog- 
nizance of  a jury. 

But  in  the  maxim,  nothing  is  said  about 
the  oath ; it  goes  further,  and,  in  as  far  as 
any  determinate  signification  can  be  put  upon 
it,  it  puts  an  equally  decided  negative  upon 
the  practice  of  putting  particular  questions 
to  the  defendant,  with  or  without  the  oath. 
But  on  this  head  we  are  left  altogether  to 
seek  for  evidence.  . Because  no  oath  was  ad- 
ministered to  the  defendant,  it  follows  not 
by  any  means  that  no  particular  questions 
were  put  to  the  defendant.  In  capital  cases, 
to  the  witnesses  called  by  the  defendant  no 
oath  was  administered  till  more  than  a cen- 
tury after  ;f  yet  witnesses  for  the  defendant, 

The  4 Jac.  I.  c.  1,  allowed  the  prisoner’s 
witnesses  to  be  examined  on  oath,  in  those  cases 
where  felonies  had  been  committra  by  English- 
men in  Scotland ; but  it  would  apj^ar,  that  this 
innovation  was  carried  by  the  Commons  in  spite 
of  the  efforts  of.  the  Crown  and  the  House  of 


Ch.  III.]  IMPROPER  EXCLUSIONS -SELF-DISSERVING. 


and  those,  too,  speaking  in  answer  to  par- 
ticular questions,  could  not  but  have  been 
heard. 

In  those  dark  times,  in  which  moral  con- 
duct was  so  much  worse,  and  terror  derived 
from  supernatural  sources  so  much  stronger 
and  more  prevalent,  than  at  present,  the  cere- 
mony of  an  oath  appears  to  have  been  a tre- 
mendous bugbear ; so  tremendous,  that,  by 
this  consideration  concurring  with  others,  a 
doubt  presents  itself  whether  originally  an 
oath  used  to  be  administered  at  all  to  wit- 
nesses in  any  causes,  civil  or  criminal,  on  the 
plaintiff’s  any  more  than  on  the  defendant’s 
side. 

In  the  treatise  penned  by  Chief  Justice 
Britton,  under  Edward  I.,  and,  upon  the  face 
of  it,  purporting  to  constitute  a code  of  law 
sanctioned  by  that  king’s  authority,  much  is 
said  of  perjury.  But  the  crime  there  spoken 
of  is,  throughout,  the  crime  of  the  judge,  or 
other  official  person  ; nowhere  the  crime  of 
the  witness. 

Subsequently  to  the  statute  of  the  fifth  of 
Elizabeth  (the  first  statute  by  which  punish- 
ment was  annexed  to  testimonial  perjury,) 
cases  relative  to  perjury  occur  in  plenty  in 
the  books ; antecedently  to  that  point  of  time 
I cannot  find  one. 

Investigating  a point  of  this  sort  is  groping 
in  thick  darkness.  Books  of  reports,  con- 
fined in  their  subject-matter  to  transactions 
at  trials  before  a jury,  are  but  of  yesterday  : 
in  no  instance,  in  any  of  the  report  books, 
containing  the  accounts  of  legal  transactions 
of  a date  prior  to  the  above,  is  any  account 
of  any  such  trial  to  be  found : add,  nor  (in 
relation  to  any  of  the  points  here  in  question) 
of  any  transaction  carried  on  in  the  course  of 
any  such  trial. 

Of  an  account  of  the  proceedings  in  any 
trial  before  a jviry,  of  a date  prior  to  that 
here  in  question,  the  only  example  extant  is 
of  the  date  of  1554 ; about  nine  years  prior 
to  the  date  of  this  statute.  It  is  the  trial  of 
Sir  Nicholas  Throckmorton  for  treason,  in 
the  first  year  of  Queen  Mary : for  treason 
supposed  to  be  committed  by  participation  in 
the  insurrection  for  which  Sir  Thomas  Wyat 
had  suffered  death.  It  is  reported  from  Hol- 
linshed’s  Chronicle ; and  the  discourses  (as 
reported)  wearing  the  same  dramatic  form  as 
on  a modern  trial,  the  words  appear  upon  the 
face  of  them  to  have  been  taken  down,  as  if 
in  short  hand,  from  the  mouths  of  the  inter- 
locutors. 


Lords.  Com.  Jour.  4 Jan.  1607;  30  Jan.  1607. 
It  was  not  until  the  7 Will.  III.  c.  3,  that  this 
privilege  was  granted  to  prisoners,  in  cases  of 
treason  within  the  act.  Finally  it  was  extended, 
by  the  1 Ann.  st.  2.  c.  9,  to  all  cases  of  treason 
and  felony.  In  misdemeanours,  defendants  al- 
ways had  this  privilege.  2 Hawk.  c.  46.  §§ 

170-172.— 


Besides  a variety  of  interesting  particulars, 
having  no  immediate  relation  to  the  present 
subject,  it  affords  very  material  information 
in  relation  to  two  points  that  have  here  been 
brought  to  view. 

1.  In  the  first  place,  not  only  is  the  defen- 
dant heard  in  his  own  defence,  at  his  own  in- 
stance, but  questions  upon  questions  are  put 
to  him  without  reserve,  in  the  same  manner 
as  if  to  any  extraneous  witness ; questions, 
having  as  plainly  for  their  object  the  extract- 
ing answers  of  a nature  to  criminate  him,  and 
lead  to  his  conviction,  as  any  questions  which 
a man,  aiming  professedly  at  that  object,  could 
devise. 

Answer  given  directly  and  in  detail : not 
a question  objected  to : no  complaint  of  the 
illegality,  or  so  much  as  the  hardship  of  the 
practice. 

2.  In  the  next  place  (what  bears  directly 
upon  the  point  here  in  question,)  it  affoi-ds 
no  slight  reason  for  suspecting,  that  at  this 
time  (in  capital  cases  at  least)  the  practice 
of  administering  an  oath  to  a witness  for  the 
prosecution,  was  either  a novel  proceeding, 
or  a ceremony  the  performance  of  which  was 
optional  on  the  part  of  the  judge. 

A written  confession  made  by  Cuthbert 
Vaughan  — a man  already  convicted  of  the 
same  treasonable  conspiracy  as  that  of  which 
the  defendant  Throckmorton  stood  indicted 
(Vaughan  still  living  and  producible,)  — had 
been  read  in  the  first  instance  ; a proceeding 
alike  repugnant  to  the  manifest  principles  of 
reason  and  justice,  and  to  the  present  prac- 
tice. Then  ensues  the  following  dialogue.* 

“ Attorney-General.  Why,  will  you  deny 
this  matter?  ....  You  shall  have  Vaughan  to 
justifie  this  here  before  you  all,  and  confirm 
it  with  a hooke  nth. 

“ Throchmorton.  He  that  hath  said  and 
lyed,  will  not,  being  in  this  case,  stick  to 
sweare  and  lye. 

“ Then  was  Cuthbert  Vaughan  brought  into 
the  open  court. 

“ Sandal  or  Sandell  [Clerk  of  the  Crown.] 
How  say  you,  Cuthbert  Vaughan,  is  this  yotir 
own  confession,  and  will  you  abide  by  all  that 
is  here  written  ? 

“ Vaughan.  Let  me  see  it  and  I will  tell 
you. 

“ Then  his  confession  was  showed  him. 

“ Attorney.  Bycause  you  of  the  jury  the 
better  may  credite  him,  I pray  you,  my  lords, 
let  Vaughan  be  sworne. 

“ Then  was  Vaughan  sworne  on  a booke 
to  say  nothing  but  the  truth. ”-f- 

• State  Trials  (Hargrave’s,)  j.  67. 

+ I mention  the  above  but  as  a suspicion,  and 
no  more.  What  is  beyond  dispute  is,  that  the 
ceremony  of  putting  the  convict  witness  to  his 
oath  was  considered  as  optional.  But  it  might 
be  that  it  was  not  considered  as  optional,  any 
Otherwise  than  as  attached  to  the  act  ot  producing 
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Written  confessions  and  hearsay  evidence 
produced  of  the  supposed  testimony  of  other 
persons,  producible  and  yet  not  produced. 
Jilxclusion  put,  and  without  the  shadow  of 
a pretence,  upon  the  testimony  of  a person 
then  present,  and  whose  testimony  had  been 
called  for  by  the  defendant.  Acquitting  him, 
the  jury  were  prosecuted  for  it  in  the  Cham- 
ber, and  punished  by  ruinous  fines. 

Execrably  flagitious  in  these  and  other 
respects,  the  proceedings  were  not  the  less 
legal.  If  the  station  of  judge  does  not  give 
legality  to  the  proceedings  of  him  who  acts 
in  it,  how  can  any  proceedings  be  legal  ? — 
Here  we  have  the  chief  justice  of  the  King’s 
Bench,  another  judge  of  the  same  court,  a 
judge  of  the  Common  Pleas,  a master  of  the 
Rolls,  and  a master  of  the  court  of  Wards 
and  Liveries,  all  learned,  in  the  law  sense  ; 
besides  a couple  of  peers,  and  as  many  privy 
counsellors,  the  lord  mayor  of  London,  and 
a knight ; all  sitting  at  Guildhall  as  commis- 
sioners. 

Illegal  ? Oh  yes,  if  irreconcilable  to  an 
antecedent  series  of  uninterrupted  practice  : 
but  in  this  instance  there  is  not  a single  case 
to  which  it  can  be  opposed.  It  is  the  only 
one  we  have.* 


the  man  to  be  examined  in  the  character  of  a 
witness;  and  that,  supposing  him  produced  and 
about  to  be  examined  in  that  character,  the  p>er- 
fonnance  of  the  ceremony  was  indispensable. 

Such  is  the  construction  that  a reader  of  mo- 
dern times,  whose  s\irmises  and  expectations  are 
influenced  by  the  invariable  tenor  of  modern 
usage,  would  naturally  be  led  to  adopt  in  pre- 
ference. 

On  the  other  hand,  the  passages  which  a)5pear 
to  lend  more  or  less  countenance  to  the  opposite 
internretation,  are  not  altogether  without  their 
weight. 

“ You  shall  have  Vaughan  to  justifie  this  . . . 
and  confirm  it  by  a booke  oth.”  Here  we  see 
the  proffered  justification,  i.  e,  viva  voce  testi- 
fication, mentioned  in  the  first  place,  and  of  the 
oath  a distinct  mention  made,  as  if  it  were  a se 
curity  that  might  have  been  supsradded  or  not 
to  the  security  afforded  by  the  confrontation  and 
the  examination;  just  as  the  act  of  producing  the 
man  for  these  purposes  might  itself  have  been 
performed  or  declined  at  pleasure. 

So  much  for  the  proffer  made  of  the  cere- 
mony: observe  now  the  account  given  of  the 
performance  of  it.  “ Then  was  Vaughan  sworne 
on  a booke  to  say  nothing  but  the  truth.”  Upon 
the  face  of  this  account,  has  not  the  ceremony 
somewhat  of  the  air  of  a novel  practice?  not  the 
book,  but  a book.  By  the  article  the,  an  im- 
plied reference  would  have  been  to  usage  — to 
usage  as  established;  but  whether  invariably 
adhered  to  or  not,  would  still  have  been  another 
question.  But  the  article  is  not  the,  but  a:  as 
if  the  sort  of  book,  not  being  fixed  by  usage, 
was  scarcely  known.  In  a modern  trial,  now 
that  the  previous  administration  of  an  oath  is 
a practice  so  completely  in  course,  is  any  such 
language  ever  made  use  of  for  the  expression  of 
the  fact? 

• Sir  Edward  Coke,  eminent  already,  though 
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5fo  practice  could  come  in  worse  company, 
than  the  practice  of  putting  adverse  ques- 
tions to  a party,  to  a defendant, — -and  in  a 
criminal,  a capital  case,  did  in  that  instance. 
If,  however,  the  practice  be  itself  subser- 
vient to  the  ends  of  justice,  the  having  been 
resorted  to  in  company  with  others  of  an  op- 
posite tendency,  is  a circumstance  which,  how 
natural  a cause  soever  for  reprobation,  can 
never  he  a just  one. 

Where  no  oath  has  been  taken,  false  and 
mendacious  testimony  there  may  be  in  any 
quantity,  but  perjui;y  there  cannot  be.  The 
causes  have  been  seen,  by  which  a suspicion 
at  least  is  induced,  that  the  practice  of  admi- 
nistering oaths  to  witnesses,  and  consequently 
the  flossibility  of  committing  testimonial  per- 
jury, was,  at  the  time  of  passing  the  earliest 
of  the  statutes  relative  to  this  offence,  of  no 
very  ancient  date.  If  so,  it  could  not  be  true, 
that  “ perjury”  in  a witness  was  “ punishable” 
(to  use  the  words  of  Lord  Coke)  “ by  the 
common  law.”'!’ 

True  it  is,  that  in  that  same  passage  he 
gives  us  the  history  of  a case  (a  Star-cham- 
ber case,)  tenth  of  James  I.,  A.  D.  1612,  in 
which  it  was  resolved  that  perjury  in  a wit- 
ness was  punishable  at  common-law.  But 
the  very  fact,  that  a resolution  to  that  effect 
was  at  that  time  tiecessary  to  be  passed, 
serves,  I must  confess,  to  strengthen  the 
suspicion  suggested  by  the  former  consider- 
ations, that  it  was  not  true.  If,  antecedently 
to  the  statute,  the  punishment  of  perjury 
had  (elsewhere  at  least  than  in  the  Star- 
chamber)  ever  been  exemplified,  the  occa- 
sions would  have  been  too  frequent  to  leave 
the  matter  involved  in  any  such  doubt  as  it 
could  require  an  express  resolution  to  re- 
move. 

To  what  purpose,  then,  be  at  the  pains  o 
resolving  that  perjury  was  punishable  at  com- 
mon law,  fifty  years  after  the  passing  of  the 
statute  that  had  been  made  to  punish  it?  — 
The  answer  is, — because  (as  we  learn  from 
Lord  Coke  in  the  same  place)  upon  taking 
measure  of  the  statute  about  fourteen  years 
before,  it  had  been  found  too  narrow. J 

Among  the  various  devices  in  use  with 
English  judges  for  stealing  legislative  power, 

not  yet  in  office,  was  the  counsel  by  whom,  in 
one  at  least  (viz.  the  latter)  of  the  occasions 
above  mentioned,  the  impressive  maxim,  nemo 
tenetur  seipsum  prodere,  was  displayed.  He 
was  already  in  existence,  though  not  more  than 
five  years  old,  when  this  trial  (we  have  seen  how 
remarkable  a one)  took  place. 

Saturated  as  he  was,  and  super-saturated,  with 
law  learning,  was  it  natural  that  a case  or  such 
importance,  a case  in  point,  in  the  history  of  his 
own  time,  should  have  been  a secret  to  him  ? 
But  Coke,  as  inaccurate  as  he  was  garrulous, 
was  ready  at  any  time  to  entertain  the  public 
with  the  first  runnings  of  his  thoughts 

•j"  3 Inst.  164. 

+ Coke’s  Bep.  v.  99.  Flower’s  case. 
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this  may  be  mentioned  as  one : when  a statute, 
which  as  far  as  it  goes  is  to  their  liking,  is 
found  not  large  enough,  or  has  been  unmade 
by  the  authority  that  made  it,  they  till  up  the 
deficiency  with  an  imaginary  mass  of  common- 
law.  Common-law,  a creation  of  their  own 
imagination,  forms  thus  a sort  of  plenum,  upon 
which,  as  often  as  a vacuity  is  to  be  filled  up, 
they  draw  at  pleasure. 

§ 5.  Of  self -oner alive,  self- disgracing,  and 
self-discrediting  evidence. 

1.  Self-onerative  evidence. 

The  distinction  between  self  criminative 
testimony  and  self-onerative  is  here  employed 
for  the  purpose  of  its  corresponding  to  a dis- 
tinction to  which,  in  the  technical  system  of 
procedure,  so  many  important  consequences 
have  been  attached : I mean,  the  distinction 
between  criminal  cases  and  civil  cases. 

It  is  on  this  occasion  that  self-criminative 
evidence  calls  for  a distinction  of  no  small 
practical  importance:  — 1.  Testimony  self- 
criminative  to  the  effect  of  ultra-pecuniary 
punishment ; and  2.  Testimony  self-crimina- 
tive to  the  effect  of  punishment  not  more 
than  equivalent  to  pecuniary:  — a distinction 
which  seems  sufficiently  explained  by  the 
terms  in  which  it  is  here  expressed. 

Unless  it  be  where,  and  in  so  far  as,  the 
testimony  comes  under  the  appellation  oi self- 
disgracing  or  self -discrediting,  — self-crimina- 
tive evidence,  when  in  its  penal  eflects  limited 
to  punishment  not  ultra-pecuniary,  will  (it  is 
evident)  to  that  or  any  other  purpose,  stand 
on  no  other  footing  than  testimony  simply 
self-onerative.  To  the  extent,  therefore,  of 
that  part  of  the  scale,  the  tv\’0  species,  self- 
criminative  and  self-onerative,  coincide. 

If,  on  the  score  of  any  injury,  or  other 
transgression,  the  delinquent  is  adjudged  to 
pay  in  each  of  two  cases  a determinate  sum 
(say  ^10,)  his  unwillingness  to  subject  him- 
self to  that  obligation  will  not  be  less,  in  the 
case  where  the  money,  when  taken  out  of 
bis  pocket,  is  put  into  the  pocket  of  his  per- 
sonal adversary,  the  party  injured,  than  in  the 
case  where  it  is  put  into  the  pocket  of  another 
party,  with  whom  he  has  no  quarrel;  as,  for 
example,  the  sovereign,  whether  for  his  own 
benefit,  or  for  the  benefit  of  the  community 
at  large.  On  the  contrary,  if  there  be  a dif- 
ference, it  is  in  the  case  where  the  amount  of 
the  quantity  of  the  matter  of  wealth  lost  to 
himself  is  so  disposed  of  as  to  add  to  the  en- 
joyment of  his  adversary,  — it  is  in  that  case, 
that  his  unwillingness  to  deliver  the  testimony 
which  is  to  be  productive  of  this  effect,  will 
naturally  rise  to  the  highest  pitch. 

If, — in  the  case  where  the  effect  of  the 
conviction,  if  brought  upon  himself  by  his 
^stimony,  would  be  to  subject  hkn  to  the 
payment  of  the  £10  to  the  use  of  a person 
unobnoxious  to  him,  — his  testimony,  even 


on  the  score  of  the  unwillingness  and  vexa- 
tion supposed  to  be  attached  to  the  delivery 
of  it,  were  to  stand  excluded  ; while,  in  the 
case  where  the  effect  of  it  would  be  to  sub- 
ject him  to  the  payment  of  an  equal  sum  to 
the  use  of  a person  more  or  less  odious  to 
him,  his  testimony  (notwithstanding  the  at 
least  equal  unwillingness  and  vexation  that 
might  w'ell  be  supposed  to  be  attached  to  tlie 
delivery  of  it)  were  not  to  stand  excluded ; 
flagrant  surely  would  be  the  inconsistency 
with  which,  in  the  judgment  of  every  mind 
not  prepossessed  and  perverted  by  technical 
ideas,  an  arrangement  to  such  an  effect  would 
appear  chargeable.  Give  now  to  the  first  of 
the  two  cases  the  appellation  of  a a'imim.l 
case — to  the  other,  the  appellation  of  a.  civil 
case  : will  the  real  inconsistency  thus  seen  to 
exist  between  the  two  arrangements  of  law, 
be  at  all  diminished  by  these  two  words  ? 

Among  the  different  modifications  of  self- 
prejudicing  evidence  above  distinguished,  the 
case  in  which  the  pretence  for  the  exclusionary 
rule  is  most  plausible,  is  evidently  the  case 
where  the  testimony  is  self-criminative,  to  the 
effect  of  ultra-pecuniary  punishment ; — where 
the  punishment,  to  which  by  the  testimony  in 
question  a man  exposes  himself,  rises  to  a 
degree  of  atflictiveness  above  the  utmost  to 
which  pecuniary  punishment,  in  the  highest 
degree  in  which  a man  can  be  made  suscep- 
tible of  it,  is  regarded  as  equivalent. 

But  even  in  this  case  it  has  been  shown, 
that,  by  the  vexation  (be  it  what  it  may) 
attached  to  the  production  of  the  effect  by 
means  of  evidence  of  this  particular  descrip- 
tion, in  contradistinction  to  other  evidence 
at  large  (t.  e.  to  extraneous  evidence,)  no 
sufficient  or  proper  ground  for  the  exclusion 
of  the  evidence  can  ever  in  any  instance  be 
constituted.  A fortiori,  then,  neither  can  it, 
in  the  case  where,  in  respect  of  the  prejudi- 
cial effect  of  it  to  the  deponent,  the  evidence 
is  simply  self-onerative,  or  no  more  than  equi- 
valent to  self-onerative. 

2.  Self -disgracing  evidence. 

On  the  subject  of  self- disgracing  evidence, 
a distinction  must  again  be  noted.  If,  in  the 
case  where  the  evidence  is  self-criminative, 
exposing  the  deponent  to  punishment  {i.  e. 
to  suffering,  on  account  of  some  transgression 
of  the  law  of  the  state,  or  of  the  received 
rules  of  morality,)  the  effect,  of  the  punish- 
ment (whether  in  respect  of  the  transgression 
to  which  it  is  attached,  or  in  itself)  is  to  sub- 
ject a man  to  disgrace;  — a question  may  be 
started,  whether  the  effect  of  such  disgrace 
be,  or  be  not,  to  raise  the  punishment  above 
the  level  of  the  most  onerous  pecuniary  ob- 
ligation. But,  for  the  practical  purpose  of 
determining  whether  the  evidence  in  question 
ought  or  ought  not  on  this  account  to  be  ex- 
cluded, the  inquiry  would  be  purely  specula- 
tive and  useless ; it  being  already  understood. 
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that  by  no  degree  of  magnitude  on  the  part 
of  the  punishment  can  a sufficient  ground  be 
formed  for  the  exclusion  of  self- criminative 
evidence,  howsoever  modified. 

A use  that  has  been  made  of  the  appella- 
tive self-diK<iracing  is  this  : where  the  offence 
to  which  the  punishment  is  attached  is  of  a 
disgraceful  nature,— by  whatever  testimony  a 
man  exposes  himself  to  suffer  as  for  that  of- 
fence, he  exposes  himself  of  course  to  the 
disgrace  attached  to  it.* 

Thus  far,  then,  self-disgracing  testimony 
coincides  with,  and  is  included  tinder,  self- 
criminative.  But  suppose  the  punishment  al- 
ready inflicted.  Here  wc  see  a case  in  which, 
in  the  course  of  a man’s  testimony,  the  fact 
of  his  having  suffered  this  punishment,  and 
thence  of  his  having  committed  this  trans- 
gression, may  be  brought  to  view.  Here, 
then,  his  testimony,  though  it  cannot  (to  the 
effect  of  its  being  considered  as  exposing  him 
to  suffer  punishment  of  a disgraceful  or  any 
other  nature)  be  ranked  with  propriety  under 
the  head  of  self-crimviative  testimony,  may, 
with  not  the  less  propriety,  be  termed  self- 
disgracing.  To  distinguish  it  from  the  case 
where,  by  the  same  means  to  which  a man’s 
testimony  exposes  him  to  disgrace,  it  exposes 
him  to  punishment  in  other  shapes,  — it  may 
be  termed,  simply  self-disgracing. 

If,  by  testimony  which,  besides  being  self- 
disgracing,  is  self- criminative,  no  proper 
ground  for  exclusion  can  be  constituted, — 
much  less  can  any  such  ground  be  constituted 
by  testimony  which  is  self- disgracing  simply  ; 
self-disgracing  without  being  self-criminative. 
Not  so,  however,  says  English  law.f 

A man  is  produced  as  a witness  on  either 
side : on  a former  occasion  he  had  been  con- 
victed of  an  offence,  of  which,  if  ascertained, 
the  effect  would  be  to  diminish  his  credibi- 
lity—.to  weaken  the  force  of  the  persuasion 
of  which  his  testimony  might  otherwise  be 


• So,  likewise,  even  where,  although  in  itself 
the  offence  imports  no  disgrace,  yet,  in  con- 
sequence of  the  power  of  association  over  the 
imaginations  and  affections  of  mankind,  the 
punishment  attached  to  the  offence  is  of  itself 
productive  of  that  effect. 

If  a man  has  already  been  tried  for  any  of- 
fence, he  must  answer  the  question.  But  if  the 
answer  to  any  question  may  subject  the  witness 
to  future  punishment,  he  may  answer  the  ques- 
tion or  not,  as  he  pleases  ; and  he  generally  re- 
ceives a caution  from  the  judge.  In  the  case  of 
Cant,  tried  for  a capital  offence,  at  the  last  Oc- 
tober Sessions  of  the  Central  Criminal  Court,  a 
witness  was  called  for  the  defence,  for  the  pur- 
pose of  proving  that  he  himself  was  the  person 
who  had  committed  the  crime  in  question.  After 
receiving  an  admonition  from  the  judge,  he  did 
answer  the  question,  and  admitted  that  he  had 
done  the  act,  although,  according  to  his  account, 
under  circumstances  that  took  away  the  crimi- 
nality of  it.  The  jury,  however,  disbelieved  the 
witness,  and  convicted  the  prisoner Ed. 


profluctive.  Shall  the  question  be  put  to 
him,  whether  it  be  true  that,  on  the  occa- 
sion  mentioned,  the  conviction  in  question 
took  place  ? No ; says  a rule  of  English  law. 
No  ? Why  not  ? Because  this  is  making  a 
man  disgrace  himself — making  a man  expose 
himself  to  shame.  And  why  not  make  him 
expose  himself  to  shame,  if  he  has  done  what 
by  the  supposition  he  has  done — that  to 
which  the  opinion  of  mankind,  following  in 
this  respect  the  finger  of  the  law,  has  an- 
nexed disgrace  — properly  and  deservedly 
annexed  it?  Oh!  (says  the  prejudice)  because 
a self- disgracing,  or  call  it  a self-degrading 
answer,  is  a sort  of  self-accusing,  self-con- 
victing answer  : if  it  be  not  exactly  the  same 
thing,  it  is  analogous  to  it — it  is  like  it,  which 
is  enough  for  us. 

Still  the  same  delusion,  still  the  same 
shortsightedness,  still  the  same  inconsistency 
and  self-contradiction.  The  witness  has  been 
convicted,  say  of  perjury : if  his  disgrace  be 
offered  to  be  proved  by  other  evidence  — by 
such  evidence  as  the  law  chooses  to  receive 
(say,  by  the  record  of  his  conviction,)  — if 
this  be  the  case,  it  is  all  well : the  evidence 
cannot  be  disallowed.  It  is  not  to  the  act 
of  disgracing  him  that  the  prejudice  opposes 
itself;  it  is  only  to  the  channel  through  which 
the  disgrace  is  conveyed.  Disgraced  he  may 
be  : disgrace  him  you  may,  and  welcome  : — 
only  he  must  not  be  disgraced  out  of  his  own 
mouth. 

In  this  case  (as  in  the  case  of  self-convict- 
ing evidence),  if  so  it  happens  that  he  has 
disgraced  himself  in  this  same  way  at  some 
other  time,  — if  any  other  person  affirms  that 
in  his  hearing  he  has  acknowledged  the  having 
undergone  any  such  conviction,  or  the  penal 
consequences  of  it,  — evidence  of  this  loose 
extrajudicial  confession  may  be  produced  and 
exhibited  to  his  face.  It  is  not  that  the  fact  is 
not  to  be  proved ; but  it  is  not  to  be  proved 
any  otherwise  than  in  a bad  way : it  is  not 
to  be  provtid  by  immediate  evidence  — it  is 
only  to  be  proved  by  unoriginal,  by  hearsay 
evidence  : it  is  not  to  be  proved  by  testimony 
the  whole  of  which  is  covered  by  the  sanc- 
tion of  an  oath  — it  is  only  to  be  proved  by 
evidence  of  which  the  half  only  is  covered 
by  the  sanction  of  an  oath. 

To  what  end  seek  to  exempt  a man  from 
this  accidental  shame  ? It  is  a suffering  that 
arises  out  of  his  delinquency,  — and  in  the 
nature  of  the  case  will  bear  a proportion  (as 
exact  a one  as  can  usually  be  obtained)  to 
the  degree  of  his  delinquency : by  the  ex- 
ample it  affords,  it  will  render  itself  sub- 
servient to  the  main  end  and  purpose  of 
punishment — the  deterring  others.  In  trials 
in  general,  publicity  is  a circumstance  not 
deprecated,  but  aimed  at,  and  generally  ap- 
proved. Beneficial  as  it  is  recognised  to  be 
on  all  other  occasions,  what  should  render  it 
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otherwise  than  beneficial  on  this?  The  evil, 
then,  is  no  other  than  a part,  though  an  ac- 
cidental part,  of  the  evil  of  punishment, 

that  evil  which,  by  the  supposition  neces- 
sarily involved  in  the  institution  of  the  penal 
law,  is  outweighed  by  a greater  good.  The 
publicity  of  punishment  is  one  of  the  con- 
stant and  applauded  aims  of  the  law  upon  all 
occasions : it  is  only  by  that  part  of  it  which 
is  public  and  known,  that  the  punishment 
does  any  good : so  mucn  of  it  as  is  unknown, 
is  so  much  pure  evil,  so  much  misery  in  waste. 
The  publicity  of  its  punishments  is  one  of 
the  constant  aims  of  the  law  on  all  occasions  ; 
on  the  particular  occasion  in  question  it  is  at- 
tended with  a particular  use,  over  and  above 
every  use  with  which  in  general  it  is  attended : 
to  what  end,  with  what  sort  of  consistency, 
seek  on  this  occasion  to  cover  that  shame, 
which  on  all  other  occasions  it  is  the  object 
of  the  law  to  uncover?  To  what  end  seek 
to  cover  it  now,  — now  when  the  uncover- 
ing of  it  is  demanded  for  a particular  useful 
purpose  ? 

The  inconvenience  of  the  rejection  is  this: 
either  you  cannot  prove  the  fact  at  all  — or  if 
you  do  prove  it,  you  prove  it  by  evidence 
the  production  of  which  is  attended  with  an 
additional  and  useless  e.\pense. 

The  witness  in  question  is,  by  the  sup- 
position, on  the  spot : get  the  evidence  from 
him,  you  get  it  without  any  additional  ex- 
pense or  vexation  in  any  other  shape.  If  it 
is  not  from  him  that  you  get  it,  and  yet  you 
get  it  notwithstanding,  the  evidence  you  get 
of  it  is  2i  record : a great  mass  of  parchment, 
which,  or  a copy  of  it,  is  to  be  lugged  into 
court,  at  I know  not  what  e.xpense.  To 
avoid  loading  this  guilty  person  with  an  ideal 
suffering,  you  impose  a real  suffering  upon 
some  innocent  one.  Better  for  the  party 
perhaps,  to  let  the  suspected  evidence  go  for 
unsuspected,  than  to  purchase  the  faculty  of 
throwing  the  suspicion  on  it  at  so  heavy  an 
expense. 

This  is  not  all.  Perhaps  the  record  is  not 
producible : there  is  no  time  for  it.  Tlie 
stain  upon  the  character  of  the  witness  does 
not  come  to  the  knowledge  of  the  party  till 
a few  days  before  the  day  appointed  for  the 
trial:  the  trial  cannot  be  put  off  for  this 
purpose,  or  not  without  a disproportionate 
expense  : and  the  interval  between  the  day 
of  the  discovery,  and  the  day  appointed  for 
the  trial,  affords  not  time  sufficient  for  the 
production  of  the  necessary  parchment. 

Two  errors  are  here  combined  — two  op- 
posite excesses.  When  the  fact  of  the  con- 
viction is  suffered  to  appear,  the  witness  is 
rejected  absolutely:  when  the  truth  is  thus 
prevented  from  coming  to  light,  the  tainted 
testimony  is  palmed  upon  the  jury  for  sound. 
What  says  reiison  all  this  while  ? That  in  this 
case,  as  in  all  others,  the  testimony  should 
VoL.  VII. 


be  suffered  to  make  its  way  to  the  ears  of 
those* to  whom  it  belongs  to  judge,  but  not 
without  the  cause  of  suspicion  stamped  upon 
it : that  they  should  be  free  to  hear  it,  and 
free  when  they  have  heard  it,  to  bestow  upon 
it  such  credence  as  shall  appear  to  them  to 
be  due  to  it. 

But  cases  are  not  without  example,  in 
which,  although  no  punishment  at  all  be  at- 
tached to  the  act,  or  none  the  application  of 
which  could  with  propriety  be  trusted  to  a 
promiscuous  hand,  disgrace  is  nevertheless 
attached  to  it.  Take  for  example  fornication, 
especially  on  the  part  of  a female  never  mar- 
ried, and  of  character  otherwise  unspotted  : 
take,  again,  adultery,  especially  on  the  part 
of  the  wife,  whose  infidelity,  but  for  the  tes- 
timony in  question,  might  have  remained 
unsuspected,  and  the  peace  of  the  husband 
undisturbed. 

In  a case  of  this  sort,  no  good  being  at- 
tached to  the  disclosure,  but  so  much  pure 
evil, — the  vexation  (abstraction  made  of  the 
demand  produced  for  the  testimony,  by  the 
cause  for  the  purpose  of  which  it  is  proposed 
to  be  called  for)  would  be  not  barely  pre- 
ponderant, but  pure,  without  any  thing  in  the 
opposite  scale  to  weigh  against  it. 

Shall  it,  then,  be  exacted,  or  excluded? 
The  answer  depends  upon  the  principle  al- 
ready laid  down  in  a former  place.  Exacted, 
if  the  mischief  from  misdecision  for  want  of 
the  evidence  would  be  preponderant  over  the 
mischief  consisting  of  the  vexation  produced 
by  the  disclosure:  excluded,  if  the  prepon- 
derance be  on  the  other  side.  Exact  it,  if  (for 
example)  but  for  the  benefit  of  this  evidence, 
the  defendant  (the  prosecution  being  capital, 
and  he  innocent)  will,  over  and  above  the 
disgrace  attendant  on  conviction,  be  unjustly 
put  to  death  : exclude  it,  if  the  question  he 
no  more  than  whether  the  defendant  be  liable 
to  pay  a penalty,  or  an  alleged  debt,  to  the 
amount  of  a few  shillings. 

In  the  two  opposite  cases  here  exemplified, 
the  propriety  of  admission  in  the  one  case,  of 
exclusion  in  the  other,  will  scarcely  raise  a 
doubt.  Between  these  two  extremes  to  draw 
a line  of  demarcation,  will  he  (as  already 
observed)  a task,  to  a certain  degree  for  the 
legislator,  and,  where  his  means  of  discrimi- 
nation terminate,  for  the  judge. 

3.  Self ‘discrediting  evidence. 

The  range  of  self-discrediting  testimony  is 
yet  more  narrow.  The  term  may  serve  to 
signify  self-disgracing  testimony  of  any  kind, 
so  far  as  it  is  considered  as  productive  of  this 
particular  effect. 

Far  from  constituting  of  itself  a proper 
ground  of  exclusion  on  the  score  of  vexation, 
it  is  not  in  the  nature  of  it  to  contribute  uny- 
thing  to  the  formation  of  any  such  grouml  on 
that  score.  Vexation  — all  the  vexation  winch 
it  is  in  the  nature  of  such  testimony  to  be 
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productive  of  in  the  breast  of  the  deponent, 
consists  in  the  disgrace.  As  to  his  testioiony’s 
being  believed  or  not  believed  (it  being  by 
himself  that  whatever  evil  consequences  may 
result  from  it  are  to  be  borne;)  if  it  were 
not,  in  any  part  of  it,  to  be  believed  — if,  in 
respect  of  its  effect,  it  were  in  so  complete  a 
degree  self-discrediting, — his  vexation  would 
be  but  so  much  the  less.  But  such, (as  every 
one  sees,  and  as  we  have  seen  already)  is  not 
the  effect  of  acknowledged  iintrust  worthiness 
on  the  part  of  the  deponent,  where  it  is  on 
his  own  shoulders  that  the  burthen  of  the 
decision  falls.  On  the  contrary,  the  more 
untrustworthy  he  appears  as  to  other  points, 
the  surer  everybody  is,  that  whatever  part  of 
his  evidence  is  understood  by  him  to  operate 
to  his  own  prejudice,  is  true. 

§ 6.  Case  of  evidence  self-disserving  alia  in 
causa,  considered. 

It  may  happen  that  the  cause,  by  means  of 
which  the  deponent  exposes  himself  to  the 
mischief  attached  to  the  self- prejudicing  evi- 
dence, is  not  the  cause  in  hand,  but  another 
cause,  viz.  a cause  already  in  prospect,  or  a 
cause  liable  to  be  produced  by  the  disclosure 
made  by  the  evidence. 

In  respect  of  the  quantum  of  vexation,  the 
variation  here  in  question  will  make  no  dif- 
ference. 

But,  compared  with  the  opposite  case  (^with 
the  case  in  which  the  mischief  consists  in  an 
unfavourable  termination  of  the  suit  actually 
in  hand,)  the  reasons  in  favour  of  admission, 
the  reasons  against  the  exclusionary  rule,  ope- 
rate in  this  case  with  redoubled  force. 

Against  the  evil  of  the  self-regarding  vexa- 
tion produced  by  the  self-disserving  testimony 
of  a party,  there  is  no  other  good  to  be  set 
than  the  advantage  attendant  on  a right  de- 
cision, instead  of  misdecision  or  failure  of  jus- 
tice, in  that  one  cause.  But  in  the  case  where 
the  proposed  deponent  is  an  extraneous  wit- 
ness, — in  addition  to  that  same  lot  of  ad- 
vantage (in  so  far  as  the  testimony  is  in  this 
respect  efficacious)  there  comes  the  advan- 
tage attendant  on  a righfdecision,  instead  of 
misdecision  or  failure  of  justice,  in  another 
cause:  to  wit,  the  additional  cause  to  which 
it  is  the  tendency  of  such  disclosure  to  give 
birth. 

Prosecution  for  robbery : John  Stiles  ex- 
amined in  relation  to  it,  in  the  character  of 
an  extraneous  witness.  A question  is  put,  the 
effect  of  which,  were  he  to  answer  it,  might 
be  to  subject  him  to  conviction  in  respect  of 
another  robbery,  attended  with  murder,  in 
which  he  bore  a share.  On  the  ground  of 
public  utility  and  common  sense,  is  there  any 
reason  why  the  collateral  advantage  thus 
proffered  by  fortune  to  justice  should  be 
foregone?  Refusing  to  compass  the  execu- 
tion of  iustice  by  this  means,  by  what  fairer 
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or  better  means  can  you  ever  hope  to  com* 
pass  it? 

The  punishment  he  will  incur,  if  any,  will 
be  a distinct  punishment,  for  a distinct  of- 
fence; an  offence  which,  at  the  institution  of 
the  suit,  was  perhaps  never  thought  of. 

Be  it  so : and  should  this  happen,  where 
will  be  the  mischief?  wherein  consists  the 
grievance?  That  a crime,  which,  but  for  the 
accident,  might  perhaps  have  remained  un- 
punished,  comes,  by  means  of  this  accident, 
to  be  punished.  Of  the  penal  law  in  question, 
nothing  being  known  but  that  it  is  a penal 
law,  is  it  thereby  known  to  be  a bad  one?  and 
to  such  a degree  a bad  one,  that  the  execution 
of  it  is  a grievance  ? Is  the  state  of  the  law 
then  such,  that  a law  taken  at  random  is  more 
likely  to  be  a bad  one  than  a good  one?  a 
nuisance  than  a security?  Or  is  a law  the  less 
likely  to  be  good,  the  more  likely  to  be  bad, 
because  it  is  by  this  accident,  rather  than  any 
other,  that  the  transgression  of  it  happens  to 
be  brought  to  light? 

This  increase  of  reason,  this  reduplication 
of  advantage,  extends  itself  (it  is  evident) 
with  proportionable  force  from  the  top  to  the 
bottom  of  the  scale  of  good  on  one  hand,  of 
evil  on  the  other,  attached  to  self-prejudicing, 
to  self-disserving,  evidence:  to  all  degrees  of 
self-criminative  — to  all  degrees  of  self-onera- 
tive:  to  all  suits  called  criminal  — to  all  suits 
called  civil. 

But  what  shall  we  say,  if,  by  a summons 
to  appear  as  a witness  in  a cause  (penal  or 
non-penal)  between  other  persons,  an  indi- 
vidual is  purposely  entrapped;  and,  being  (in 
obedience  to  that  summons)  actually  in  court, 
is  interrogated  concerning  a distinct  offence 
supposed  to  have  been  committed  by  himself, 
and,  in  consequence  of  his  answers,  stopped 
and  consigned  to  durance.  What?  Why, — 
that,  so  a delinquent  be  but  brought  into  the 
hands  of  justice,  just  as  well  may  it  be  by 
this  means  as  by  any  other.  Truth  is  not 
violated  — fiction  is  not  employed:  no  false 
tale  is  told  — no  falsehood  here  defiles  the  lips 
of  justice. 

Nor,  though  possible,  is  the  case  likely  to 
be  frequent.  The  question  must  be  relevant, 
pertinent  to  the  cause  actually  in  hand,  or  an 
answer  will  not  be  (for  it  ought  not  to  be) 
allowed  to  be  given. 

The  suit  not  as  yet  in  hand,  may  possibly 
have  been  the  principal  object  in  view  in  the 
summons.  But  what  if  it  be)*  If,  instead  of 
being,  in  this  way,  stopped  when  appearing 
to  give  evidence  in  another  suit,  the  witness 
had  been  arrested  in  consequence  of  a direct 
charge  made  upon  him  on  the  ground  of  such 
his  offence,  — in  what  respect  would  his  guilt 
have  been  increased,  or  his  suffering,  in  re- 
spect of  it,  diminished? 

Even  now,  it  occasionally  happens  that  a 
person  summoned  to  appear  as  a witness  in 
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a cause  to  which  he  is  not  a party,  appears 
accordingly,  and,  being  deemed  guilty  of  per- 
jury, is  committed. 

But  even  under  the  supposition  that  the 
admission  of  indirectly  elicited  self-convicting 
evidence  were,  as  such,  improper;  still,  if  the 
admission  of  directly  elicited  self-convicting 
evidence  be  proper,  no  distinct  mischief  can 
be  chargeable  to  the  account  of  self-convict- 
ing evidence  when  indirectly  elicited.  Why? 
Because,  admitting  the  propriety  and  conse- 
quent existence  of  the  practice  of  admitting 
self-convicting  evidence,  a regulation  exclu- 
ding the  faculty  of  extracting  self-convicting 
evidence  incidentally,  would  not  operate  as  a 
bar  to  the  supposed  mischief:  since  the  evi- 
dence in  question,  if  not  extracted  out  of  the 
cause  in  which  it  happens  incidentally  to  pre- 
sent itself,  might  always  be  obtained;  viz.  by 
a distinct  suit  instituted  on  purpose : and  with 
the  same  mischief  and  suffering  to  the  party 
prejudiced, — viz.  the  delinquent;  though  not 
with  the  same  convenience  in  respect  of  dis- 
patch, and  in  respect  of  the  throwing  those 
fuller  and  ulterior  lights  that  might  thus  be 
thrown  upon  the  offence  first  pursued,  by  other 
offences  that  happen  to  be  connected  with  it. 
In  a word,  supposing  direct  evidence  of  this 
kind  to  be  admitted,  — then,  if  you  exclude 
incidental,  whatever  effects  may  be  appre- 
hended from  it,  of  a kind  which  are  (with  or 
without  reason)  regarded  as  inconvenient, 
will  still  be  produced,  but  with  additional 
inconvenience. 

An  effect  (for  example)  which  certainly 
might,  by  design  and  contrivance,  be  brought 
into  existence  by  incidental  self-convictinge  vi- 
dence,  is,  that  of  instituting  a sort  of  feigned 
suit,  penal  or  non-penal,  for  the  purpose  of 
bringing  to  light,  not  the  facts  belonging  pro- 
perly and  directly  to  the  avowed  cause  ol 
action,  but  others,  of  a complexion  differing 
to  any  degree  of  remoteness.  Suppose,  for 
example,  a project  formed  for  bringing  down 
disgrace  and  punishment  on  the  head  of  an 
individual,  by  means  of  questions  to  be  put 
to  him,  in  the  character  either  of  a defendant 
or  a witness,  in  a cause  to  be  instituted  on 
purpose;  drawing  thus  out  of  his  mouth  the 
confession  of  some  crime,  or  disgraceful  act, 
for  which  he  has  not  been  prosecuted.  May 
not  this  be  done?  Yes:  but  not  with  any 
advantage  to  the  party  whose  invention  is 
supposed  to  be  thus  employed,  nor  with  any 
disadvantage  to  the  party  against  whom  it  is 
supposed  to  be  employed.  Why?  Because  in 
this  there  is  nothing  more  than  what  might 
be  done  in  a direct  and  ordinary  way,  by  a 
suit  instituted  on  purpose. 

In  every  point  of  view,  then,  in  which  it 
can  be  considered,  the  practice  in  question 
appears  to  stand  clear  of  objection.  In  the 
first  place,  because  the  result  supposed  to 
be  produced,  cannot,  with  any  propriety  or 
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consistency,  be  reckoned  in  the  number  of 
undesirable  results:  in  the  next  place,  be- 
cause, though  it  were,  no  ulterior  facility  is 
afforded  for  the  production  of  this  supposed 
undesirable  result : no  new  or  ulterior  faci- 
lity is  afforded*  beyond  what  would  exist 
without  it. 

Under  the  systems  of  procedure  derived 
from  the  Roman  law,  and  in  particular  under 
that  formerly  pursued  in  France,  self-convict- 
ing evidence  being  allowed  to  be  extracted 
in  the  direct  way,  so  is  it  in  the  incidental 
and  occasional  way  above  described.  The 
result  is  in  the  highest  degree  favourable  to 
the  interests  of  justice.  At  a very  early  pe- 
riod of  my  studies,  accident  having  conducted 
me  to  the  collection  of  remarkable  trials 
known  by  the  name  of  the  Causes  Celebres, 
comparing  what  I there  observed  with  such 
observations  as  it  had  fallen  in  my  way  to 
make  in  relation  to  trials  (and  especially  in 
criminal  causes)  conducted  in  the  English 
mode,  one  very  striking  point  of  diversity 
caught  my  eye.  In  the  English  mode,  when 
any  plan  of  deep  and  extensive  artifice  and 
villainy  presented  itself,  it  was  only  into  here 
and  there  a corner  of  it  that  the  light  of 
discovery  appeared  to  have  been  thrown  : a 
multitude  of  circumstances  remained  still 
involved  in  darkness:  a multitude  of  parti- 
culars still  remained,  in  respect  of  which,  the 
mind  of  the  inquirer  remained  unsatisfied  : be 
who  should  propose  to  himself  to  draw  up  a 
complete  history  of  the  criminal  transaction, 
would  find  materials  continually  wanting  — 
would,  in  a word,  find  the  task  impracticable. 
Why  ? Because,  out  of  a multitude  of  delin- 
quencies committed,  the  inquiry  was,  by  the 
narrowness  of  the  path  chalked  out  for  the 
course  of  procedure,  confined  to  one : because, 
by  this  or  that  arbitrary  and  irrational  rule, 
a seal  was  put  upon  the  lips  of  those  who 
knew  most  about  the  matter. 

In  the  French  mode,  on  the  other  hand, 
every  transaction  appeared  to  be  sifted  to  the 
bottom ; no  doubt  remained  : all  the  actors 
— all  the  sufferers — were  brought  upon  the 
stage ; proximate  causes,  remote  causes,  con- 
comitant circumstances  and  consequences,  all 
stood  before  the  reader  at  a view. 

In  the  same  proportion  in  which  the  faculty 
and  practice  of  reaping  the  collateral  advan- 
tage now  and  then  presented  by  the  self-dis- 
serving testimony  of  an  extraneous  witness, 
is  beneficial  to  the  interests  of  society,  it  is 
prejudicial  to  the  opposite  and  adverse  inte- 
rest,— the  interest  of  the  professional  law- 
yer, under  every  system — the  interest  of  the 
official  as  well  as  of  the  professional  lawyer, 
under  the  fee-gathering  system. 

It  defrauds  him  (that  is,  if  admitted,  which 
he  has  taken  care  it  shall  not  be  — it  would 
defraud  him,)  and  in  a double  way,  of  his  due. 
In  the  suit  already  in  hand,  it  dcirauds  him 
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of  I lie  several  advantages  already  enumerated 
iinder  the  head  of  the  asesofthe  exclusionary 
rule  to  the  man  of  law.  By  means  of  the 
effect  with  which  it  may  be,  and  (when  the 
testimony  thus  obtained  is  sufficient  to  war- 
rant the  decision  it  points  ter)  ought  to  be, 
attended,  it  defrauds  him  of  the  whole  of 
the  profit  that  might  have  been  extracted 
from  the  additional  suit,  had  it  commenced 
and  been  continued  in  the  regular  and  ordi- 
nary course  : it  produces  to  the  community 
at  large  the  benefit  of  two  suits,  with  the  de- 
lay, vexation,  and  expense,  and  consequently 
with  the  lawyer’s  profit,  of  no  more  than  one. 

This  being  the  case,  it  may  without  diffi- 
culty be  imagined  how  sincere  an  abhorrence 
the  idea  of  a practice  thus  informal  and  ir- 
regular excites  in  their  inflexible  and  learned 
breasts ; with  what  heroic  firmness  they  ad- 
here, on  this  doubly  important  ground,  to  the 
exclusionary  rule : with  how  tender  a sym- 
pathy they  contemplate,  as  if  it  were  their 
own,  the  peril  of  the  malefactor,  or  other 
evil-doer — in  whatever  degree,  and  on  which- 
ever side  of  the  cause,  their  customer,  their 
partner,  their  best  friend. 

CHAPTER  IV. 

IN’CONSISTENCIES  OF  ENGLISH  LAW  IN  UEGAUD 
TO  SELF-DISSERVING  EVIDENCE. 

This  rule,  this  exclusionary  rule,  which 
grounds  itself  on  the  evil  of  vexation,  would 
not  be  a rule  of  jurisprudential  law  (more 
particularly  of  English  jurisprudential  law,) 
if  it  had  not  its  exceptions : and  these  ex- 
ceptions (no  intim.ation  being  given  of  them 
in  the  rule)  forming  so  many  contradictions  ; 
and  the  reasons  of  them  (not  being  good  but 
on  the  supposition  that  there  are  no  reasons, 
or  none  but  bad  ones,  for  the  rule)  forming 
so  many  inconsistencies. 

In  a former  place  there  was  occasion  to 
mention,  in  the  character  of  so  many  uses  to 
justice  attending  the  admission  of  self-preju- 
dicing testimony  (that  is,  of  questions  lead- 
ing to  the  extraction  of  it,)  that  thereby  the 
receipt  of  two  other  species  of  evidence  from 
the  same  source  — evidences  equal  at  least 
in  vexation,  inferior  in  instructiveness,  safety, 
and  trustworthiness  — would  in  general  be. 
saved.  These  were — ) ’'^apers  (such  as  letters 
or  memorandums)  containing  a discourse  sup- 
posed to  be  that  of  the  party ; and  2.  The 
supposed  extrajudicial  conversation  supposed 
to  be  held  by  the  party,  on  any  occasion  not 
being  a judicial  one,  and  reported  by  another 
person  in  the  character  of  a judicial  witness.* 

Useful,  in  case  of  necessity,  for  the  pur- 
pose of  strengthening  or  weakening  the  opi- 
nion of  the  trustworthiness  of  the  immediate 
evidence  from  the  same  source,  — useful, 

• Fide  supra,  p.  447. 


though  less  safe,  in  the  character  of  succe- 
danea  to  it  when  it  is  nqt  to  be  had,  — who 
does  not  see  how  bad  a substitute  these  un- 
sanctioned and  uncross-examinable  evidences 
make,  for  the  mass  of  immediate  testimony 
from  the  same  source  ? when  it  is  to  be  had, 
and  under  the  same  securities  for  its  correct- 
ness and  completeness  (viz.  oath  or  what  is 
equivalent,  and  counter-interrogation)  as  in 
the  case  of  an  extraneous  witness. 

These  secondary  and  inferior  species  of 
evidence  are  accordingly  admitted  : but  upon 
what  terms?  Upon  the  terms  of  their  not 
receiving  the  confirmation,  infirmation,  ex- 
planation, or  completion,  that  could  have  been 
applied  to  them  by  the  immediate  evidence 
from  the  same  original  source.  Upon  con- 
dition of  their  being  freed  from  that  check  — . 
of  the  judge’s  refusing  to  himself  the  benefit 
of  that  security  against  deception  and  mis- 
decision  ; and  no  otherwise. 

1.  First  contradiction  to  the  exclusionary 
rule: — admission  of  the  supposed  casually 
and  extrajiidicially  written  discourse  of  the 
person  excluded;  to  whom,  for  fear  of  vex- 
ing him  (he  standing  or  not  standing  there,) 
no  questions  are  permitted  to  be  put. 

2.  Second  conlradiction  to  the  exclusion- 
ary rule:- — admission  of  hearsay  evidence, 
purporting  to  contain  the  casually  and  ex- 
trajudicially  spoken  discourse  of  the  person 
to  whom,  for  fear  of  vexing  him  (be  stand- 
ing or  not  standing  there  J no  questions  are 
permitted  to  be  put. 

Of  the  vexation,  for  the  avoidance  of  which 
such  sacrifices  have  been  made,  — sacrifices 
not  to,  but  of,  the  interests  of  truth  and 
justice, — an  estimate  may  now  be  made.  It 
is  the  difference  between  that  which  a man 
feels  when  the  testimony,  in  consequence  of 
which  he  sees  himself  exposed  to  suffer,  what- 
ever it  be,  issues  on  the  occasion  in  hand 
immediately  out  of  his  own  lips  or  from  his 
own  pen,  — and  that  which  he  feels,  when  — 
testimony  to  the  same  effect,  exposing  him 
to  the  same  suffering,  neither  more  nor  less, 
having  happened  on  some  preceding  occa- 
sion to  escape  from  bis  own  lips  or  his  own 
pen, — he  hears  or  sees  it  brought  out  against 
him  on  the  occasion  in  hand,  from  the  lips  or 
the  pen  of  some pt/ier  person;  — the  differ- 
ence between  what  he  feels  at  hearing  brought 
out  against  him  information  which  dropped 
from  him  at  a time  when  he  was  off  his 
guard,  and  knew  not  the  use  that  would  be 
made  of  it,  — and  that  which  he  feels  at  the 
yielding  the  same  information  at  a time  when 
he  is  completely  upon  his  guard.  Now  then, 
what  is  the  real  value  of  the  mischief,  in 
contemplation  of  which  an  amendment  has 
been  made  on  the  maxim,  fat  justitia,  mat 
ccelum — justitia  being  erased,  and  injustitia 
substituted? 

But  it  is  a weight  added  to  a man’s  afflic- 
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tion  (it  may  be  said)  to  have  the  proof  that 
is  to  subject  him  to  punishment  drawn  out 
of  his  own  mouth.  A weight?  No,  not  of 
a feather.  What  is  this  burthen,  compared 
with  the  burthen  imposed  without  remorse 
upon  individuals  completely  innocent  — up- 
on the  individuals  convened  as  witnesses? 
The  suffering — the  real  suffering — is  that 
which  is  inflicted  by  the  punishment  itself: 
a suffering,  the  infliction  of  which  is  by  the 
supposition  (speaking  with  reference  to  the 
aggregate  interests  of  the  community)  a de- 
sirable event.  In  that,  and  that  alone,  con- 
sists the  real  affliction.  As  to  the  supposed 
addition  — a mere  metaphorical  quantity  — 
except  in  the  mind  of  the  rhetorician  it  has 
no  existence. 

You  are  sure  of  being  convicted:  by  what 
sort  of  evidence  w’ould  you  choose  rather  to 
be  convicted  ? By  the  evidence  of  other  peo- 
ple without  any  of  your  own,  or  by  evidence 
of  other  people’s  and  your  own  together?  — 
Were  a question  of  this  sort  put  to  a male- 
factor, would  it  not  be  matter  of  perplexity 
to  him  to  choose?  Would  not  a pot  of  beer 
or  a glass  of  gin,  on  whichever  side  placed, 
be  sufficient  to  turn  the  scale? 

But  allowing,  for  the  sake  of  argument, 
that  there  is  a difference  between  the  pain 
in  the  one  case  and  the  pain  in  the  other  — 
for  my  own  part,  I can  see  none — but  if  there 
be,  can  it  be  assumed  as  a competent  and 
sufficiently  broad  and  solid  ground  for  the 
establishment  of  a rule  of  law?  Is  there  any- 
thing here  capable  of  being  set  against  the 
mischiefs  of  impunity?  the  mischiefs  of  the 
offence  (be  it  what  it  may)  which  the  law  in 
question  — the  law  which  the  rule  of  exclu- 
sion in  question  seeks  to  debilitate  — is  em- 
ployed to  combat? 

Justice  Out  of  the  question  (which  certainly 
has  nothing  to  do  in  it,)»  refer  the  matter 
to  mercy  — whatever  be  meant  by  mercy  — 
and  ask,  whether  a malefactor  be  theless  de- 
serving of  mercy,  because  it  so  happens,  that, 
without  putting  any  questions  to  himself, 
evidence  sufficient  for  conviction  happens  to 
come  in  from  other  sources? 

In  England,  society  exists;  therefore  En- 
glish law  must  have  given  admission,  either 
to  the  makeshift  or  to  the  regular  evidence 
from  that  same  source.  It  excludes  the  re- 
gular— it  admits  the  nakeshift.  Observe, 
then,  the  result  of  this  prodigious  scrupulo- 
sity, of  this  sentimental  tenderness: — a pre- 
ference, and  that  an  exclusive*  one,  given  to 
inferior  evidence. 

Lawyer.  Inferior?  Ay,  in  your  estimation. 

Non-Lawyer,  Yes:  But  I speak  not  of 
my  own  estimation  only,  nor  of  the  estima- 
tion of  men  in  general  only,  but  of  your  own. 
Suppose  it  the  case  of  mi  extraneous  wit- 
ness— a person  whose  testimony  it  is  pro- 
posed to  call  in,  he  having  no  share  or  in- 
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terest  in  the  cause.  Do  you  in  that  case 
accept  of  a letter  or  memorandum  of  Ids,  or 
a supposed  extrajudicial  discourse  of  his,  in 
lieu  of  the  judicially  delivered  testimony  of 
his  own  hand,  or  the  immediate  evidence  of 
his  own  lips?  Do  you  in  this  instance  ex- 
elude  the  regular,  open  the  door  to  the  make- 
shift evidence,  from  the  same  source?  Not 
you,  indeed:  far  from  excluding  the  regular 
evidence,  you  do  not  admit  the  makeshift: 
far  from  giving  an  exclusive  admission  to 
the  makeshift,  you  do  not  (unless  inciden- 
tally, for  infirmation  or  confirmation)  give  it 
any  admission  at  all. 

3.  In  the  short  and  disastrous  reign  of 
Philip  and  Mary,  came  out  the  statute*  so 
often  mentioned,  in  virtue  of  which,  in  cases 
treated  as  criminal,  and  where  the  punish- 
ment rises  to  that  of  felony,  justices  of  the 
peace,  acting  singly,  are  empowered  to  resort 
to  the  mouth  of  the  defendant  (the  supposed 
transgressor)  ’for  information  on  the  subject 
of  the  offence. 

Not  a syllable  can  he  utter  that  may  not 
have — -that  was  not  designed  at  least  to  have 
in  case  of  his  having  been  guilty  — the  effect 
of  self-criminative  evidence.  Not  a minute 
after  any  such  question  put  to  him  can  he 
remain  silent,  but  his  silence  (at  least  if  the 
use  were  made  of  it  that  might,  and  ought, 
and  was  iiitended  to  be  made  of  it)  would, 
in  like  manner,  have  the  effect  of  self-crimi- 
nating evidence. 

Contradictory,  however,  as  this  statute  is, 
when  compared  with  the  jurisprudential  rule, 
the  charge  of  inconsistency  (it  must  be  con- 
fessed) extends  not  to  this  case.  The  rule 
was  the  work  of  the  man  of  law  seeking  his 
own  ends:  the  exception  — a sprig  of  com- 
mon sense,  imported  from  the  continent  of 
Europe,  and  planted  in  a bed  of  nonsense 
and  hypocrisy,  by  which  it  has  been  nearly 
choked  — was  the  work  of  the  sovereign, 
seeking  the  welfare  of  his  people  through 
the  ends  of  justice.  H.appy  the  nation,  had 
no  worse  importation  taken  place  under  the 
auspices  of  Spanish  influence  I 

Third  contradiction  to  the  exclusionary 

rule : preparatory  examination  of  suspected 

felons,  under  the  statute  of  Philip  and  Mary. 

Thus  far  we  have  seen  the  contradictions 
given  to  the  rule,  when  the  punishment,  to 
which  the  man  exposes  himself  by  his  self- 
criminative  evidence,  is  ultra- pecuniary  ; 
rising,  in  its  lowest  degree,  above  the  high- 
est level  to  whici)  pecuniary  punishment  is 
capable  of  extending  itself. 

Observe,  now,  the  contradictions  which  it 
has  received  in  the  case  where  the  punish- 
ment is  not  ultra-pecuniary,  — does  not,  in 
its  highest  degree,  rise,  in  point  of  afliiefive- 
ness,  above  the  level  of  pecuniary  punish- 
ment. 

• 2 iTa'Philip  and  Mary,  c-  10. 
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I3ut  in  the  case  where,  in  how  heavy  a 
degree  soever  onerous,  the  heaviest  obligation 
to  which  the  party  stands  exposed  does  not 
wear  the  name  of  punishment,  — self-onera- 
live,  self-onerative  simply,  is  the  name  that 
has  been  given  to  the  evidence.  The  cases 
embraced  by  self-criminative  evidence  ex- 
posing the  party  to  punishment  not  beyond 
pecuniary,  and  the  cases  embraced  by  evi- 
dence simply  self-onerative,  are  therefore,  to 
this  purpose  at  least,  the  same  cases:  the  rules 
and  practices,  therefore,  that  operate  in  con- 
tradiction to  the  rule  excluding  self-onerative 
evidence,  are  so  many  contradictions  to  the 
rule  by  which  self-criminative  evidence,  to 
the  effect  of  punishment  not  ultra-pecuniary, 
stands  excluded. 

4.  A motion  for  an  information  (a  criminal 
information)  is  a suit  instituted  to  know 
whether  a suit  shall  be  instituted:  a suit  car- 
ried on  upon  the  worst  evidence  that  can  be 
found,  to  know  whether  a suit  for  the  same 
cause  shall  be  carried  on  upon  good,  or  less 
bad,  evidence:  a suit  carried  on  upon  preme- 
ditated, preconcerted, uncross-examinable  evi- 
dence, to  know  whether  the  same  suit  shall 
be  carried  on  upon  unpremeditable,  uncon- 
certable,  cross-examined  evidence. 

When  the  prosecution  is  in  this  mode  (and 
there  are  few  crimes  short  of  capital,  the 
prosecution  for  which  may  not  be  carried  on 
in  this  mode,)  the  principal  piece  is  never 
suffered  to  be  performed,  before  a single  judge, 
for  the  benefit  of  justice,  till  in  this  style  a 
prelude  to  it  has  been  rehearsed  at  his  ma- 
jesty’s theatre  in  Westminster  Hall,  for  the 
benefit  of  the  lawyers. 

Lawyer.  Nay,  but  what  is  this  to  the  pur- 
pose?  Here  no  questions  are  asked  : the  de- 
fendant says  what  be  pleases. 

Non-Lawyer.  True,  sir ; no  questions  are 
put  in  the  form  of  questions : but  allegations 
have  been  made  — allegations,  which,  to  the 
purpose  here  in  hand,  howsoever  imperfectly 
calculated  for  the  complete  and  correct  dis- 
covery of  truth,  have  the  effect  of  questions. 
By  the  affidavits  of  those  willing  witnesses 
whom  he  has  procured  to  join  with  him,  the 
prosecutor  has  made  his  charge.  The  defen- 
dant delivers  in  his  affidavit  or  not,  as  he 
thinks  fit:  but  (the  rule  having  been  made 
upon  him  to  show  cause)  so  sure  as  he  omits 
to  deliver  in  an  affidavit,  so  surely,  in  this 
preliminary  suit,  is  he  cast.  If  he  pleases, 
he  may  be  silent,  taking  the  consequences  ; 
and  so  he  may  be,  though  the  exclusionary 
rule  were  abolished. 

Of  a complete  abolition  of  the  exclusionary 
rule,  what  (at  least  in  the  case  of  a party) 
would  be  the  effect  ? Not  compulsion,  the 
exaction  of  an  answer ; but  simple  permis- 
sion — permission  to  put  questions : he  to 
whom  the  question  is  put,  answering  or  not 
answering,  at  pleasure. 
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Are  you  an  equity  draughtsman  ? You  are 
not  to  learn,  then,  that  in  equity,  an  allega- 
tion, a charge,  is  everything  — a question, 
nothing.  Is  the  fact  made  up  into  a charge? 
Question  or  no  question,  interrogatory  or  no 
interrogatory,  an  answer  is  compelled,  and 
compelled  by  means  far  more  rigorously  coer^ 
five.  Is  an  interrogatory  put  without  a charge 
for  its  support?  It  is  as  if  nothing  had  been 
said. 

Lawyer.  But  can  you  say  the  obligation 
upon  him  to  answer  is  equally  coercive  in  this 
case,  as  before  a jury  at  the  assizes,  the  Old 
Bailey,  or  Guildhall  ? 

Non-Lawyer.  Oh  yes ; that  I can.  The 
obligation  to  speak  true,  no  : on  the  contrary, 
if  he  be  guilty,  he  has  every  encouragement 
that  can  be  given  to  him  to  engage  him  to 
speak  false,  and  upon  his  oath — to  engage 
him  to  commit  perjury:  1.  Time  for  preme- 
ditation : 2.  Attorneys  and  counsel  to  in- 
struct and  assist  him  in  the  arts  of  evasion  ; 
3.  Time  for  concerting  a story  with  co-affidavit 
men  and  co-perjurers,  if  he  can  get  any;  4. 
No  questions  asked  ; 5.  The  assurance  that  if 
he  swears  hard  enough,  his  own  testimony, 
though  with  the  testimony  of  the  prosecutor 
in  the  teeth  of  it,  will  be  conclusive,  and  save 
him  from  all  further  trouble.  Truth,  there- 
fore, if  guilty,  he  has  every  encouragement 
not  to  speak  : but  something  he  is  bound  to 
say,  or  condemnation  ensues.  If  the  charge 
be  strong  enough,  to  one  or  other  obligation 
he  Stands  bound  continually  — either  to  cri- 
minate himself,  or  to  perjure  himself. 

Lawyer.  Condemnation!  why  talk  of  con- 
demnation ? Is  not  the  trial,  the  inquiry  hy 
the  result  of  which  he  may  be  either  convicted 
or  acquitted,  yet  to  come  ? 

Non-Lawyer.  Yes  ; in  the  case  of  an  infor- 
mation. But  be  pleased  to  go  on  to  the  next 
article.  , 

5.  There  are  a class  of  suits  which,  though 
not  much  less  frequent  than  the  denominated 
ones,  have  never  yet  received  a name  ; let 
us  call  them  Motion  Causes.  The  demand, 
— instead  of  being  stated  by  the  pen  of  one 
sort  of  lawyer,  in  the  form  of  a written  in- 
strument, an  indictment,  an  information,  a 
declaration  lodged  in  an  office,  — is  stated  by 
the  tongue  of  another  sort  of  lawyer,  in  a 
harangue  made  in  open  court,  called  a motion. 
Instead  of  being  tried  on  vivd  voce  evidence, 
the  question  in  this  case  is  tried  solely  upon 
affidavit  evidence. 

On  an  information,  after  having  had  the 
advantage  of  being  condemned  once  on  bad 
evidence,  a man  may  have  the  privilege  of 
being  condemned  again  upon  better  evidence. 
But  in  a motion  cause,  condemned  once,  he  is 
condemned  for  good  and  all : if  condemned  at 
all,  he  is  condemned  upon  the  bad  evidence. 

Of  these  motion  causes,  some  are  consi- 
dered as  criminal  causes,  some  as  civil  causes. 
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Criminal  causes  : for  example,  motions  for 
attachment ; motions  that  the  defendant  may 
answer  the  matters  of  the  affidavit.  Civil 
causes : for  example,  motion  to  set  aside  pro- 
ceedings for  irregularity  ; motion  to  set  aside 
an  award  that  has  been  made  a rule  of  court. 

Under  the  bead  of  motion  causes  may  be 
ranked  (to  this  purpose  at  least)  petition 
causes : the  causes  by  which  masses  of  pro- 
perty are  disposed  of  to  any  amount,  in  the 
case  where  the  possessor  has  been  aggregated 
to  that  class  of  insolvent  debtors  who  have 
been  styled  bankrupts.  In  these  cases,  what- 
ever motion  the  ears  of  the  judge  are  enter- 
tained with,  is  preceded  by  a written  instru- 
ment called  a petition,  which  gives  him  little 
trouble.  In  these  cases,  the  evidence  by 
which  the  cause  is  decided  being  purely  affi- 
davit evidence,  they  present,  in  this  respect, 
no  difference  to  distinguish  them  from  the 
aggregate  mass  of  motion  causes. 

6.  Another  occasion  on  which  self-disser- 
ving evidence,  and  that  self-criminating,  is 
not  only  allowed  to  be  called  for,  but  com- 
pelled, is  that  on  which  the  evidence  is  ex- 
tracted from  a defendant  by  the  subordinate 
judge  called  the  master,  by  means  of  ready 
written  questions,  called  on  this  occasion  in~ 
terrogatorins. 

So  seldom  docs  the  occasion  for  this  ope- 
ration present  itself,  that  it  would  not  have 
been  worth  mentioning,  except  that  it  may 
be  seen  that  it  has  not  been  overlooked. 

In  the  case  of  an  information,  the  second 
inquiry  before  a jury  comes  on  of  course,  if, 

. — on  motion  for  leave  to  file  the  information, 
and  the  first  inquiry — affidavit  inquiry  (if  an 
inquiry  it  can  be  called,  on  which  no  ques- 
tions are  asked)  in  consequence, — the  rule 
to  show  cause  is  followed  by  an  absolute 
rule,  leave  granted,  and  information  filed. 
If  the  second  inquiry  comes  of  course,  the 
cause  cannot,  to  the  disadvantage  of  the  de- 
fendant’s side,  be  determined  without  it. 

In  the  case  of  an  attachment,  unless  it  be 
in  one  out  of  several  hundred  (not  to  say 
thousand)  causes,  the  first  inquiry  is  the  only 
one  ; the  fate  of  the  defendant  is  determined 
by  it. 

But  in  a case  that  has  been  known  now 
and  then  to  happen,  after  the  fate  of  the  de- 
fendant has  been  determined  on  the  ground 
of  the  affidavit  evidence,  with  or  without 
extraneous  witnesses  on  both  sides,  the  de- 
fendant alone  is  subjected  to  a second  inquiry, 
performed  by  the  ready  written  questions  as 
above  mentioned. 

On  an  occasion  of  this  sort,  no  more  re- 
serve is  used  than  would  have  been  used  bad 
the  rule  nemo  tenetur  seipsum  prodere  never 
been  heard  of.  If  time  is  given  him  to  study 
his  answer,  and  a copy  of  the  interrogatories 
given  him  for  that  purpose,  he  is  thereby 
examined  in  the  way  a defendant  is  examined 


471 

in  the  civil  suits  called  equity  suits.  If  an- 
swers  are  required  of  him  on  the  spot,  be 
is  thereby  examined  as  extraneous  witnesses 
are  examined,  on  the  occasion  of  these  same 
equity  suits. 

7.  Must  it  be  mentioned?  Yes,  it  must; 
how'  Requent  soever  may  be  the  need  of 
mentioning  it  on  other  occasions:  — or  the 
catalogue  of  the  inconsistent  infringements 
of  this  rule  will  not  yet  be  complete.  In 
cases  of  indictment  and  information,  if  the 
defendant  has  been  convicted  by  his  own  de- 
fault, or  by  a jury  upon  the  good  evidence, 
the  appetite  of  the  partnership  is  not  yet 
satisfied : the  chain  of  inquiries  is  not  yet 
regarded  as  complete,  without  a third  inquiry, 
in  which  the  cause  is  tried  over  again  upon 
the  bad,  the  affidavit,  evidence.  1 speak  of 
the  supplemental  inquiry,  carried  on  ante- 
cedently to,  or  upon,  his  being  brought  up 
for  judgment. 

By  the  same  evidence  by  which  the  same 
cause  is  thus  tried  over  again  for  the  third 
time,  another  cause  (it  frequently  happens) 
is  tried  for  the  first  and  last  time,. — another 
cause,  of  which  no  jury  has  had  cognizance. 
I speak  of  the  charges  so  frequently  brought 
against  the  same  defendant,  for  misbehaviour 
alleged  to  have  taken  place  at  a time  subse- 
quent to  that  of  his  conviction  by  the  jury 
for  the  former  cause. 

Such  is  the  respect  really  paid  to  that  most 
useful  of  all  stalking-horses,  an  English  jury  : 
the  gorgeous  idol,  under  whose  convenient 
mantle  so  many  abuses  lodge  themselves. 
Such  is  the  respect  really  paid,  even  in  cri- 
minal causes,  to  the  accommodating  maxim 
— to  the  flexible,  the  truly  Lesbian  rule,  nemo 
tenetur  seipsum  prodere. 

On  every  man,  obligation  to  betray  him- 
self : to  every  man,  encouragement  at  the 
same  time  to  perjure  himself.  Such  is  the 
state  of  things,  as  often  as,  in  regard  to  a 
disputed  question,  affidavit  evidence  is  re- 
ceived. 

8.  Coeval,  or  not  much  short  of  coeval, 
with  the  practice  on  jury  trials  which  admits 
not  of  the  putting  a question  to  either  party 
in  the  cause,  is  the  practice  of  the  equity 
courts,  by  which,  to  so  great  an  extent,  the 
proceedings  in  the  causes  in  which  juries  are 
employed  are  obstructed  or  overruled:  — not 
to  speak  of  the  wide-extending  class  of  de- 
mands of  which  equity  alone  takes  cogni- 
zance, the  all-sufficient  power  of  common 
law  not  affording  to  these  rights  so  much  as 
the  semblance  of  a remedy. 

But  in  no  one  instance  w'hatever  was  any 
cause  heard  in  equity,  but  — in  and  by  the 
very  instrument  (the  bill)  in  and  by  which 
the  demands  of  the  plaintiff  are  signifieri  — 
the  defendant  is  called  upon  to  betray  him- 
self, as  truly  as  it  is  possible  for  a man  to  be 
called  upon  to  betray  himself-  The  questions 
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being  put  in  writing,  time  is  indeed  given 
him  to  meditate  and  concert  safe  perjury,  as 
in  tl)e  case  of  affidavit  evidence.  Answer  he 
must,  or,  wlien  he  has  been  plagued  and 
squeezed  sufficiently  in  other  ways,  his  si- 
lence is  taken  for  an  answer  in  the  affirma- 
tive ; the  bill  is  taken  pro  confesso  ; and  that 
which  to  his  prejudice  the  plaintiff  prays  may 
be  done,  is  done. 

Lawyer.  But  equity  causes  are  but  civil 
causes.  Admitting  this  to  be  the  practice  in 
equity,  it  is  not,  for  this  instance  at  least,  the 
less  true,  that  no  man  is  bound  to  criminate 
himself. 

Non-Lawyer.  True,  equity  causes  are  but 
civil  causes : so  that,  by  the  effect  of  the 
question  put  to  him,  a man  is  not  exposed  to 
lose  more  than  his  whole  estate.  But  of  that 
estate  the  value  may  amount  to  any  number 
of  hundreds  of  thousands  of  pounds,  sutns 
which  now-a-days  are  running  on  to  millions. 
In  a cause  denominated  a criminal  cause,  did 
you  ever,  in  the  whole  course  of  your  prac- 
tice, kfiow  an  instance  of  a man’s  suffering  a 
loss  to  the  amount  of  two  thousand  pounds? 
Were  the  option  your  own,  to  which  of  two 
losses  would  you  give  the  preference : to  a 
loss  of  £2,000,  to  be  taken  from  you  in  a 
cause  called  a criminal  cause,  or  to  a loss 
of  £200,000,  to  be  taken  from  you  in  a cause 
called  a civil  cause? 

Contradictions  in  substance  are  not  to  be 
reconciled  by  words.  The  jurisdiction  of  the 
courts  of  equity  is  civil  merely:  be  it  so  ; 
for  civil  is  but  a word.  But  if  vexation  or  no 
rea-aO’on  is  the  issue  — if  feelings  themselves, 
not  the  words  employed  in  speaking  of  them, 
are  to  he  regarded,  — the  quantity  of  vexa- 
tion  to  which  a man  may  thus  be  made  to 
subject  himself  by  his  testimony,  when  ex- 
tracted from  him  by  this  court  of  purely  civil 
jurisdiction,  surpasses  by  a great  deal  the 
utmost  quantity  of  vexation  of  the  same  kind, 
to  which  he  could  he  subjected  were  his  tes- 
timony extracted  from  him  with  a view  to 
punishment,  to  be  inflicted  upon  him  under 
the  name  of  punishment,  in  a court  of  crimi- 
nal jurisdiction,  where  either  attachment  or 
information,  and  in  perhaps  the  greater  part 
of  the  cases  in  which  indictment,  is  the  name 
given  to  the  suit. 

Taking  the  ends  of  justice  for  the  stan- 
dard, here  we  see  a tissue  of  inconsistencies. 
Viewing  as  the  sole  ends  in  pursuit  the  esta- 
blished ends  of  judicature,  all  inconsistency 
vanishes. 

The  parties  examining  one  another  vivd 
voce,  and  at  the  outset,  in  the  presence  of 
the  judge,  as  in  a court  of  conscience, — so 
far,  no  pretence  for  fees,  no  more  than  in  a 
court  of  conscience:  no  delay,  no  pretence 
for  delay,  no  motives  for  producing  deJay, 
)io  more  than  in  a court  of  conscience.  Set 
them  to  tight  with  affidavits  manufactured 
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by  attorneys,  fees  spring  up  in  plenty.  Affi- 
davits the  seed,  perjuries  and  fees,  like  rye- 
grass and  clover,  spring  up  together. 

Set  them  to  examine  one  another  in  the 
epistolary  style,  as  in  and  by  a bill  in  equity 
(that  is  to  say,  a pair  of  bills,  a bill  and  a 
cross  bill,)  the  examination  takes  up  twice 
or  three  times  as  many  months,  as  in  a court 
of  conscience  it  would  have  taken  minutes. 
The  prolific  e.xamination,  crawling  on  for 
ten,  fifteen,  or  twenty  months,  fees  pullu- 
lating from  it  all  the  time.  A suit  in  equity, 
perhaps,  to  do  nothing  but  get  the  evidence; 
and  then  a suit  at  common  law,  six,  twelve, 
or  eighteen  months,  to  give  employment  to 
the  evidence. 


CHAPTER  V. 

EXAMINATION  OF  THE  CASES  IN  WHICH.  ENG- 
LISH LAW  EXEMPTS  ONE  PERSON  FROM 

GIVING  EVIDENCE  AGAINST  ANOTHER. 

§ 1.  The  exemption  improper. 

If  the  testimony  of  a party  to  his  own  pre- 
judice ought  to  be  compellable,  so  ought  that 
of  any  other  person.  If  the  vexation  of  which 
it  might  be  productive  to  Reus  to  contribute 
by  his  own  evidence  to  subject  himself  to  the 
obligations  of  justice,  affords  no  sufficient  rea- 
son for  the  dissolving  of  these  obligations,  — 
still  less  can  any  good  reason  be  drawn  from 
the  vexation  resulting  from  that  same  source, 
for  depriving  justice  of  the  benefit  of  any 
other  testimony. 

This  sort  of  second-hand  vexation,  reflected 
from  the  former,  must  be  of  one  or  other  of 
two  descriptions  : the  seat  of  it,  in  the  bosom 
of  one  or  other  of  two  persons. 

Is  it  in  consideration  of  the  vexation  that 
Reus  himself  would  suffer,  from  the  prejudice 
that  might  accrue  to  him  from  the  evidence 
of  Amicus, — is  it  for  this  reason,  that  justice 
should  be  deprived  of  the  benefit  of  Amicus’s 
testimony  ? 

But  it  will  hardly  be  said,  that  a man’s 
sufferings  will  be  greater,  at  seeing  evidence 
to  his  prejudice  extracted  from  another  bosom, 
than  at  feeling  it  extracted  from  his  own. 

Is  it  in  consideration  of  the  vexation  that 
Amicus  would  suffer,  from  the  thought  of  the 
prejudice  that  might  accrue  from  his  evidence 
to  Reus,  — is  it  for  this  reason  that  justice 
should  be  deprived  of  the  benefit  of  the  tes- 
timony of  Amicus? 

But  it  will  hardly  be  said,  that  a man’s  suf- 
ferings will  be  greater  at  the  idea  of  an  e\al 
considered  as  about  to  befall  another  person 
^whether  from  his  own  instrumentality,  or 
Irom  any  other  cause,)  than  at  the  idea  of  the 
same  evil — of  an  evil  the  same  in  magnitude 
(probability  and  proximity  considered,)  as 
about  to  fall  upon  himself. 

Seals,  if  Reus  and  Amicus  were  Nisus  and 
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Euryalus.  But  Reus  and  Amicus  are  not 
Nisus  and  Euryalus;  they  are  average  men. 
It  is  not  to  fabulous,  nor  yet  to  extraordinary 
characters,  but  to  ordinary  ones,  that  the  pro- 
visions of  the  legislator  ought  to  be  adapted. 

Suppose  such  a plea  admitted ; observe  the 
consequence.  By  what  criterion  shall  the  de- 
gree of  sympathetic  sensibility  on  the  part  of 
Amicus  be  determined?  By  whaKsure  token, 
open  to  the  eyes  and  estimation  of  the  judge, 
shall  it  be  discovered  that  the  fate  of  Reus  is 
in  any  degree  an  exciting  cause  of  the  affec- 
tion in  question,  in  the  breast  of  Amicus  ? 
From  the  ties  of  blood?  The  presumption  is 
strong;  but  unhappily  not  so  strong  as  to  be 
conclusive.  From  any  other  ties?  The  pre- 
sumption is  weaker  and  weaker  ad  infnitum. 

Admitted,  the  plea  would  put  into  the  hands 
of  the  judge,  at  least  with  the  concurrence 
of  the  proposed  witness,  the  faculty  of  ex- 
cluding or  admitting  any  man’s  testimony  at 
pleasure.  The  sentimental  candidate  for  ex- 
clusion, what  in  this  case  should  he  do? — 
should  he  speak,  and  weep,  and  faint  for  him- 
self ? or  fee  counsel  to  speak,  and  weep,  and 
faint  for  him  ? 

§ 2.  Lawyer  and  client  * 

English  judges  have  taken  care  to  exempt 
the  professional  members  of  the  partnership 
from  so  unpleasant  an  obligation  as  that  of 
rendering  service  to  justice.  “ Counsel  and 
attorneys  ....  ought  not  to  be”  (say  rather 
are  nnt)  “ permitted  to  discover  the  secrets 
of  their  clients,  though  they  offer  themselves 
for  that  purpose. ”t 

On  which  of  the  two  above-mentioned 
grounds  does  the  exemption  rest  in  tliose 
learned  bosoms?  Is  it  that  the  client  would 
suffer  so  much  more  from  being  hurt  by  his 
lawyer’s  testimony  than  by  his  own?  or  that 
a man  is  so  much  dearer  to  his  advocate  and 
his  attorney,  than  to  himself? 

The  oracle  has  given  its  response: — “ The 
privilege  is  that  of  the  client,  not  of  the  at- 
torney.” J 

When,  in  consulting  with  a law  adviser, 
attorney  or  advocate,  a man  has  confessed  his 
delinquency,  or  disclosed  some  fact  which,  if 
stated  in  court,  might  tend  to  operate  in  proof 
of  it,  such  law  adviser  is  not  to  be  suffered 
to  be  examined  as  to  any  such  point.  The 
law  adviser  is  neither  to  be  compelled,  nor  so 
much  as  suffered,  to  betray  the  trust  thus  re- 
posed in  him.  Not  suffered?  Why  not?  Oh, 
because  to  betray  a trust  is  treachery;  and  an 
act  of  treachery  is  an  immoral  act. 

An  immoral  sort  of  act,  is  that  sort  of  act, 
the  tendency  of  which  is,  in  some  way  or 
other,  to  lessen  the  quantity  of  happiness  in 
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society.  In  what  way  does  the  supposed  cause 
in  question  tend  to  the  production  of  any  such 
effect?  The  conviction  and  punishment  of 
the  defendant,  he  being  guilty,  is  by  the  sup- 
position an  act  the  tendency  of  which,  upon 
the  whole,  is  beneficial  to  society.  Such  is 
the  proposition  which  for  this  purpose  must 
be  assumed.  Some  offences  (it  will  be  ad- 
mitted by  everybody)  are  of  that  sort  and 
quality,  that  the  acts  by  which  they  are 
punished  tlo  possess  this  beneficial  tendency. 
Let  the  offence  in  question  be  of  the  number: 
it  is  of  such  only  as  are  of  that  number  that 
I speak.  The  good,  then,  that  results  from 
the  conviction  and  punishment,  in  the  case 
in  question,  is  out  of  dispute : where,  then, 
is  the  additional  evil  of  it  when  produced  by 
the  cause  in  question?  Nowhere.  The  evil 
consists  in  the  punishment : but  the  punish- 
ment a man  undergoes  is  not  greater  when 
the  evidence  on  which  the  conviction  and 
punishment  are  grounded  happens  to  come 
out  of  the  mouth  of  a law  adviser  of  his,  than 
if  it  had  happened  to  come  out  of  his  own 
mouth,  or  that  of  a third  person. 

But  if  such  confidence,  when  reposed,  is 
permitted  to  be  violated,  and  if  this  be  known 
(which,  if  such  be  the  law,  it  will  be,)  the 
consequence  will  be,  that  no  such  confidence 
will  be  reposed.  Not  reposed? — Well:  and  if 
it  be  not,  wherein  will  consist  the  mischief? 
The  man  by  the  supposition  is  guilty;  if  not, 
by  the  supposition  there  is  nothing  to  be- 
tray : let  the  law  adviser  say  everything  he 
has  heard,  everything  he  can  have  heard  from 
his  client,  the  client  cannot  have  anything  to 
fear  from  it.  That  it  will  often  happen  that 
in  the  case  supposed  no  such  confidence  will 
be  reposed,  is  naturial  enough:  the  first  tiling 
the  advocate  or  attorney  will  say  to  his  client, 
will  be, — Remember  that,  whatever  you  say 
to  me,  I shall  be  obliged  to  tell,  if  asked 
about  it.  What,  then,  will  be  the  conse- 
quence ? That  a guilty  person  will  not  in 
general  be  able  to  derive  quite  so  much  as- 
1 sistance  from  his  law  adviser,  in  the  way  of 
concerting  a false  defence,  as  he  may  do  at 
present. 

Except  the  prevention  of  such  pernicious 
confidence,  of  what  other  possible  effect  can 
the  rule  for  the  requisition  of  such  evidence 
be  productive?  Either  of  none  at  all,  or  of  the 
conviction  of  delinquents,  in  some  instances 
in  which,  but  for  the  lights  thus  obtained, 
they  would  not  have  been  convicted.  But  in 
this  effect,  what  imaginable  circumstance  is 
there  that  can  render  it  in  any  degree  perni- 
cious and  undesirable?  None  whatever.  The 
conviction  of  delinquents  is  the  very  end  of 
penal  justice. 

Observe  the  inconsistency  between  the  rule 
in  the  case  of  the  particular  species  of  con- 
tract  in  question,  and  the  rules  observed  in 
general  in  respect  to  contracts.  Of  contracts 
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in  general  the  fulfilment  is  beneficial  to  so- 
ciety; of  contracts  in  general  the  fulfilment 
is  accordingly  enforced.  But  there  are  some 
contracts  the  fulfilment  of  which  would  be 
pernicious  to  society:  every  crime,  every  of- 
fence, supposing  the  prohibition  put  upon  it 
by  the  law  to  be  well  grounded,  affords  an 
example;  viz.  that  of  a contract  for  the  join- 
ing in  the  commission  of  such  offence.  The 
contract  between  a delinquent  and  his  law 
adviser,  is  a contract  which  has  for  its  object 
the  enabling  the  delinquent  to  escape  the 
punishment  which  is  his  due.  With  what  con- 
sistency, to  what  end,  would  the  law  seek  to 
enforce  a contract  to  such  an  effect?  Suppose 
a like  contract  between  a delinquent  and  his 
jailer  — a contract,  the  object  of  which  shall 
be  to  enable  the  delinquent  to  escape.  Does 
the  law  seek  to  enforce  this  sort  of  contract? 
No,  not  anywhere.  But  why  not?  It  might, 
with  as  much  reason  as  in  the  other  case. 

If  the  law  adviser,  of  his  own  motion,  the 
law  neither  commanding  nor  forbidding  him, 
were  to  offer  his  testimony  for  the  purpose 
of  promoting  the  conviction  of  his  client,  the 
imputation  of  treachery  would  have,  if  not 
a good  ground,  at  any  rate  a better,  a more 
plausible  ground.  But  the  question  is  not, 
whether  the  lawyer  shall  thus  offer  his  testi- 
mony ; but  whether  the  law  shall  command 
it,  or  authorize  him,  nay  force  him,  to  refuse 
it. 

Compare  the  law  in  this  case,  with  the  law 
in  the  case  of  treason — misprision  of  treason. 
If,  knowing  of  an  act  of  treason  committed, 
a man  forbears  to  give  information  of  it,  such 
forbearance  is  punished,  and  certainly  not 
without  reason,  as  a high  crime.  In  the  case 
of  the  law  adviser,  the  rule  now  under  consi- 
deration would  probably  be  deemed  applicable 
to  the  crime  of  treason,  as  well  as  to  all  others. 
The  law  in  this  case  finds  a man  in  whom  it 
protects  that  very  species  of  conduct  which 
it  punishes  in  every  other  man  : and  that 
species  of  conduct  a mischievous  one;  one  of 
which  the  effects  cannot  but  be  pernicious. 
To  what  end,  with  what  consistency,  can  the 
law  find  out  a man  to  receive  with  safety, 
and  even  under  an  obligation  of  concealment, 
that  confidence,  that  pernicious,  confidence, 
which  it  punishes  in  every  other  man  ? 

Another  inconsistency.  To  confidents  ta- 
ken from  other  professions,  neither  the  obliga- 
tion nor  the  permission  of  secrecy,  as  against 
justice,  extends.  A physician,  a surgeon,  is 
compelled  to  disclose  what  may  operate  to- 
wards the  conviction  of  his  patient. 

To  the  credit  of  the  judges  of  latter  times, 
this  superstition  appears  to  have  been  not 
much  to  their  taste  : by  decision  after  deci- 
sion they  have  pared  it  down  and  narrowed 
it,  to  a very  considerable  degree.  From  a 
counsel,  from  an  attorney,  evidence  may  be 
extracted  of  facts  which  came  to  their  know- 


ledge before  they  were  retained:*  of  facts 
disclosed  to  them  by  the  client  after  the  suit 
was  at  an  end  by  compromise:!  of  facts  which, 
though  falling  under  their  cognizance  no 
otherwise  than  in  consequence  of  their  pro- 
fessional intercourse  with  their  client,  were 
not  directly  communicated  and  confessed  by 
him of  facts  which,  though  coming  to  their 
cognizance  in  consequence  of  such  inter- 
course, might  (it  is  said)  have  come  to  their 
cognizance  without  it.(| 

In  a word,  so  fine  has  the  hair  been  split, 
that,  when  an  attorney  has  been  consulted 
with,  not  (it  is  said)  as  an  attorney,  but  only 
as  a friend,  evidence  of  the  facts  that  come 
under  his  cognizance  has  been  extracted  from 
his  mouth. § Qumre,  by  what  sign  to  know 
when  it  is  the  attorney  who  is  present,  and 
when  it  is  the  friend  ? In  the  case  of  the 
counsel,  there  might  have  been  less  difficulty : , 
the  professional  robe,  by  being  off  or  on,  might 
distinguish  the  counsel  from  the  friend. 

Hawkins,^  speaking  to  the  question,  “ What 
kind  of  receipt  of  a felon  will  make  the  re- 
ceiver an  accessary  after  the  fact?”  says,  “ It 
seems  agreed  that,  generally,  any  assistance 
whatever  given  to  one  known  to  be  a felon, 

in  order  to  hinder  bis suffering  the 

punishment  to  which  he  is  condemned,  is  a 
sufficient  receipt  for  this  purpose.”  (By  the 
word  condemned,  he  means  no  more  than 
doomed  by  the  general  disposition  of  the  law, 
not  condemned  in  consequence  of  a particular 
prosecution  instituted  : for  in  all  the  exam- 
ples he  gives,  the  assistance  spoken  of  is  given 
before  prosecution.)  The  lawyer  who,  know- 
ing from  the  confession  of  his  client  that  such 
client  has  committed  a felony,  enables  him 
by  his  counsel  to  avoid  “ suffering  the  pu- 
nishment to  which  he  is  condemned,”  is,  ac- 
cording to  the  above  definition,  an  accessary 
to  such  felony ; viz.  an  accessary  after  the 
tact.  In  practice  he  certainly  would  not  be 
deemed  so.  What  I mention  the  case  for,  is 
to  show  the  inconsistency.  In  the  case  of  the 
law  adviser,  the  “ policy,”**  as  it  is  called, 
of  the  law,  is  to  protect  that  sort  of  man  in 
affording  to  a crime  that  very  sort  of  assist- 
ance, the  giving  of  which  it  punishes  in  any 
other  sort  of  man  — punishes,  and  even  to 
such  a degree  as  to  treat  him  as  an  accom- 
plice. In  a case  like  this,  it  would  certainly 
be  too  much  to  punish  the  law  adviser  as  an 


• Hawkins,  § 84.  -I*  Ibid.  § 90. 

J Viz.  that  a deed  erased  had  been  in  a dif- 
ferent plight.  Ibid.  § 86. 

II  To  prove  that  the  client  was  the  same  per- 
son who  took  an  oath,  for  which  he  is  under  an 
indictment  for  perjury:  so  also  to  prove  the 
handwriting  of  the  client  to.  a note  or  other  in- 
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8 Hawkins,  § 91. 

^ Cap.  29,  § 26,  vol.  iv.  p.  209. 

••  Leach’s  Hawkins,  iv.  434:  b.  iv.  c.  46,  § 84. 
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accomplice,  for  lending  his  advice  (which  is 
his  mode  of  assistance)  to  a guilty  client,  or 
for  not  spontaneously  disclosing  such  lights 
towards  the  ascertainment  of  his  guilt,  as  it 
has  happened  to  him  to  collect.  It  might 
deter  the  lawyer  from  lending  his  assistance 
to  an  innocent  person  when  accused,  by  the 
fear  of  being  involved  in  the  punishment  in 
case  of  his  proving  guilty.  But  to  what  use, 
or  with  what  consistency,  forbid  his  disclosing 
any  such  proof  of  guilt,  even  though  called 
upon  so  to  do  ? 

A distinction,  which  seems  an  important 
one,  is  one  of  which  I see  no  traces  in  the 
books.  The  confidence  supposed  to  be  re- 
posed in  the  law  adviser,  — is  it  reposed  after 
prosecution,  for  the  purpose  of  the  guilty 
party’s  being  enabled  to  escape  the  punish- 
ment due  to  his  guilt  ? or  is  it  reposed  before 
■£  prosecution  — reposed  (suppose)  while  the 
offence  is  in  contemplation,  and  in  the  view 
of  learning  the  means  of  committing  it  with 
impunity  and  success  ? In  the  former  case, 
the  relation  of  the  law  adviser  to  the  offence, 
in  case  of  criminal  consciousness  on  his  part, 
is  that  of  an  accessary  after  the  fact ; in  the 
other,  that  of  an  accessary  before  or  during 
the  fact ; that  sort  of  accessary  who,  in  the 
technical  language  of  the  law,  is  in  many 
cases  termed  a principal.  I say,  in  case  of 
criminal  consciousness:  for,  from  the  circum- 
stance of  an  attorney’s  having  it  in  his  power 
to  give  evidence,  the  effect  of  which,  added 
to  other  evidence,  may  he  to  give  birth  to 
the  conviction  of  his  client  in  respect  of  a 
crime  or  other  oflTence, — it  does  not  follow 
by  any  means  that  there  must  have  been  any 
criminal  consciousness  on  his  part ; that  the 
picture  of  the  transaction  should  have  been 
present  to  his  mind,  clothed  with  all  those 
circumstances  the  union  of  which  is  necessary 
to  the  constituting  it  a crime.  In  case  of 
perjury  (for  example,)  the  attorney  may  have 
learnt  from  his  client  the  existence  of  a fact 
incompatible  with  another  fact,  the  existence 
of  which  the  client  has  averred  upon  oath, 
but  without  having  beard  of  his  ever  having 
made  any  such  averment : or,  vice  versa,  he 
may  have  been  privy  to  the  making  of  such 
averment  upon  oath,  without  having  ever  re- 
ceived information,  either  from  the  client  or 
anybody  else,  of  the  existence  of  the  fact  by 
which  such  averment  is  demonstrated  to  be 
perjurious. 

" A counsel,  solicitor,  or  attorney,  cannot 
conduct  the  cause  of  his  client”  (it  has  been 
observed)  “ if  be  is  not  fully  instructed  in  the 
circumstances  attending  it : but  the  client” 
(it  is  added)  “ could  not  give  the  instruc- 
tions with  safely,  if  the  facts  confided  to  his 
advocate  were  to  be  disclosed.”*  Not  Avith 
safety?  So  much  the  better.  To  what  object 


is  the  whole  system  of  penal  law  directed,  if 
it  be  not  that  no  man  shall  have  it  in  his 
power  to  flatter  himself  w’ith  the  hope  of 
safety,  in  the  event  of  his  engaging  in  the 
commission  of  an  act  which  the  law,  on  ac- 
count of  its  supposed  mischievousness,  has 
thought  fit  to  prohibit  ? The  argument  em- 
ployed as  a reason  against  the  compelling 
such  disclosure,  is  the  very  argument  that 
pleads  in  favour  of  it. 

This  being  the  professed  object  of  the 
English  system  of  law,  as  well  as  of  every 
other  system  of  law, — viz.  the  prevention  of 
offences,  — is  it  reconcilable  to  the  idea  of 
wisdom  or  consistency,  that  it  should  lay 
down  a rule,  the  effect  of  which,  without 
contributing  to  the  protection  of  the  inno- 
cent, or  preventing  vexation  in  any  other 
shape,  is  purely  and  simply  to  counteract  its 
own  designs  ? 

In  vain  would  it  be  to  impute  the  favour- 
ing of  treachery  to  a regulation  by  which 
such  disclosures  were  to  be  made  obligatory. 
Iji  saying,  “ a criminative  fact,  stated  by  a 
delinquent  to  his  law  adviser,  shall,  if  called 
for,  be  disclosed  by  him  in  evidence,”  it  gives 
sufficient  warning  to  offenders  not  to  seek  for 
safety  in  such  means. 

Thus  much  as  to  the  case  where  the  effect 
of  the  disclosure  may  be  to  subject  the  client 
to  suffer  as  for  an  offence.  Where  the  effect 
of  it  does  not  go  beyond  the  subjecting  him 
to  some  non-penal  obligation  to  which  he 
otherwise  might  not  be  subjected,  pr  to  de- 
bar him  from  some  right  of  which  he  other- 
wise might  have  come  into  possession,  or 
remained  pi  sscssed,  — the  objection  is  no 
more  reconcilable  with  the  main  object  of 
the  la.AV  than  in  the  other  case.  In  every  such 
case,  though  by  a procesr  grievously  and  un- 
necessarily dilatory  and  expensive, j what  the 
law  does,  or  to  be  consistent  ought  to  do,  is 
to  compel  each  party,  out  of  Eis  own  mouth 
(or,  to  speak  literally,  by  his  own  hand,)  to 
make  disclosure  of  such  facts  as,  lying  with- 
in his  own  knowledge,  are  of  a nature  to 
contribute  towards  substantiating  the  claim 
of  the  ad  versary.  Can  there  be  any  reason 
why  that  information,  which  he  is  compelled 
to  give  by  his  own  hand,  should  not  be  ob- 
tained with  equal  facility  from  another  hand, 
from  which,  if  there  be  any  difference,  it  may 
be  extracted  with  less  reluctance?  Disclo- 
sure of  all  legally-operative  facts,  facts  in- 
vestitive or  divestitive  of  right — of  all  facts 
on  which  right  depends, — such,  without  any 
exception,  ought  to  be  — such,  with  a few  in- 
consistent exceptions,  actually  is,  the  object 
of  the  law.  On  the  part  of  the  individuals  of 
all  descriptions  by  whom  information  to  such 
effect  happens  in  each  instance  to  be  possessed, 
the  two  species  of  behaviour  by  which  the 
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fulfilment  of  this  de.<ign  may  be  comiter- 
aeted  in  such  instance,  are  falsehood  and 
concealment.  If  falsehood  is  not  favoured  by 
the  law,  wily  should  concealment?  a inode 
of  conduct  which,  without  the  guilt  (at  least 
in  as  far  as  guilt  is  measured  by  punishment,) 
is  attended,  so  far  as  it  takes  place,  with  the 
same  pernicious  and  undesirable  effect. 

Concealment  of  those  facts,  the  knowledge 
of  which  is  necessary  to  the  fulfilment  of  the 
predictions  delivered  by  the  substantive  branch 
of  the  law,  is  a mode  of  conduct  punished 
in  some  instances  as  an  offence,  and  even  as 
a crime.  The  least  that  can  be  required  by 
consistency  is,  that  the  species  of  fraud  thus 
punished  in  some  cases,  should  not  in  any 
ease  be  protected  and  encouraged. 

To  give  encouragement  to  the  spirit  of  chi- 
cane, is  an  imputation  which,  on  here  and 
there  an  occasion,  men  are  bold  enough  to 
cast  upon  the  general  complexion  of  the  law, 
though  not  in  a hundredth  part  of  the  in- 
stances in  which  a just  warrant  might  be 
found  for  it.  An  objection  to  a proposition 
in  which  any  such  term  as  chicane  is  the 
characteristic  word,  is,  that  it  is  indistinct  and 
vague.  The  rules  of  the  class  of  that  against 
which  I have  been  here  contending,  may  serve 
at  once  to  fix  the  import,  and  to  exemplify 
the  ground  of  it. 

Expect  the  lawyer  to  he  serious  in  his  en- 
deavours to  extirpate  the  breed  of  dishonest 
litigants!  Expect  the  fox-hunter  first  to  be 
serious  in  his  wishes  to  extirpate  the  breed 
of  foxes. 

Idle  as  a reproach,  — as  a memento  this 
ought  never  to  be  out  of  mind.  It  is  thus, 
and  thus  only,  that  it  can  be  visible  to  the 
legislator,  where  to  look  for  opposition,  and 
where,  if  anywhere,  for  assistance. 

Remarks  by  the  Editor. — In  the 
notice  of  the  Traili  des  Prevves  Judiciaires, 
in  the  Edinburgh  Review,*  the  rule  which 
excludes  the  testimony  of  the  professional 
assistant,  is  with  much  earnestness  defended. 
The  grounds  of  the  defence,  in  so  far  as  they 
are  intelligible  to  me,  reduce  themselves  to 
those  which  follow:  — 

1.  The  first  argument  consists  of  two  steps, 
whereof  the  former  is  expressed,  the  latter 
understood;  and  either  of  them,  if  admitted, 
destroys  the  other.  The  proposition  which  is 
asserted  is,  that  the  aid  which  is  afforded  to 
an  accused  person  by  his  advocate,  is  of  ex- 
ceedingly great  importance  to  justice.  The 
proposition  which  is  insinuated  is,  that  of 
this  aid  he  would  be  deprived,  if  his  advocate 
were  rendered  subject  to  examination.  — If 
the  only  purpose,  for  which  an  advocate  can 
be  of  use,  be  to  assist  a criminal  in  the  con- 
cealment of  his  guilt,  the  last  proposition  is 
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true;  but  what  becomes  of  the  former?  If, 
on  the  other  hand  (as  is  sufficiently  evident) 
an  advocate  be  needful  on  other  accounts 
than  this,  — if  he  be  of  use  to  the  innocent, 
as  well  as  to  the  guilty  — to  the  man  who  has 
not  anything  to  conceal,  as  well  as  to  the  man 
who  has,  — what  is  to  hinder  andnnocent,  or 
even  a guilty  defendant,  from  availing  himself 
of  his  advocate’s  assistance  for  all  purposes, 
except  that  of  frustrating  the  law  ? 

2.  The  second  argument  consists  but  of 
one  proposition:  it  is,  that  Lord  Russell’s 
attorney  would  have  been  a welcome  visitor, 
with  his  notes  in  his  pocket,  to  the  office  of 
the  solicitor  of  the  Treasury.  To  the  exalted 
personages,  whose  desire  it  was  to  destroy 
Lord  Russell,  any  person  would,  it  is  proba- 
ble, have  been  a welcome  visitor,  who  came 
with  information  in  his  pocket,  tending  to 
criminate  the  prisoner.  From  this,  what  does 
the  reviewer  infer?  That  no  information 
tending  to  criminate  the  prisoner  should  be 
received?  — that  the  truth  should  not,  on  a 
judicial  occasion,  be  ascertained?  Not  ex- 
actly : only  that  one  means,  a most  efficient 
means,  of  ascertaining  it,  should  be  rejected. 
Are  we  to  suppose,  then,  that  on  every  judi- 
cial occasion  the  thing  which  is  desirable  is, 
that  the  laws  should  not  be  executed?  Then, 
indeed,  the  reviewer’s  conclusion  would  be 
liable  to  no  other  objection  than  that  of  not 
going  nearly  far  enough  ; since  all  other  kinds 
of  evidence  might,  and  indeed  ought,  on  such 
a supposition,  to  be  excluded  likewise. 

So  long  as  the  law  treats  any  act  as  a crime 
which  is  not  a crime,  so  long  it  will,  without 
doubt,  be  desirable  that  some  acts  which  are 
legally  crimes  should  escape  detection:  and 
by  conducing  to  that  end,  this  or  any  other 
exclusionary  rule  may  palliate,  in  a slight 
degree,  the  mischiefs  of  a bad  law.  To  make 
the  conclusion  hold  universally,  what  would 
it  be  necessary  to  suppose?  Only  that  the 
whole  body  of  the  law  is  a nuisance,  and  its 
frustration,  not  its  execution,  the  end  to  be 
desired. 

Laws  are  made  to  be  executed,  not  to  be 
set  aside.  For  the  sake  of  weakening  this  or 
that  bad  law,  would  you  weaken  all  the  laws? 
How  monstrous  must  that  law  be,  which  is 
not  better  than  such  a remedy ! Instead  of 
making  bad  laws,  and  then,  by  exclusionary 
rules,  undoing  w'ith  one  hand  a part  of  the 
mischief  which  you  have  been  doing  with  the 
other,  would  it  not  be  wiser  to  make  no  laws 
but  such  as  are  fit  to  be  executed,  and  then, 
to  take  care  that  they  be  executed  on  all  oc- 
casions? 

3.  The  third  argument  is  of  that  ingenious 
and  sometimes  very  puzzling  sort,  called  a 
dilemma.  If  the  rule  were  abolished,  two 
courses  only,  according  to  the  reviewer,  the 
lawyer  would  have : he  must  enter  into  com- 
munication with  the  opposite  party  from  the 
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beginning,  to  which  course  there  would  be  ob- 
jections i or  he  must  wait  till  he  had  satisfied 
himself  that  his  client  was  in  the  wrong,  and 
must  enterinto  communication  with  the  oppo- 
site party  to  which  course  there  would 
be  other  objections.  What  the  force  of  these 
objections  may  be,  it  is  not  necessary,  nor 
would  it  be  pertinent,  to  inquire : since  nei- 
ther justice  nor  Mr.  Bentbam  demand  that  he 
should  enter  into  communication  with  the  op- 
posite party  at  all.  What  is  required  is  only, 
that  if,  upon  the  day  of  trial,  the  opposite 
party  should  choose  to  call  for  his  evidence,  it 
may  not  be  in  his  power,  any  more  than  in 
that  of  any  other  witness,  to  withhold  it. 

One  would  not  have  been  surprised  at  these 
arguments,  or  even  worse,  from  an  indiscri- 
minate eulogizer  of  “ things  as  they  are this, 
however,  is  by  no  means  the  character  of 
the  writer  of  this  article  ; it  is  the  more  sur- 
prising, therefore,  that  he  should  have  been 
able  to  satisfy  himself  with  reasons  such  as 
the  three  which  we  have  examined.  Not  that 
these  are  all  the  reasons  he  has  to  give : the 
following  paragraph  seems  to  be  considered  by 
him  as  containing  additional  reasons  to  the 
same  effect : — 

“ Even  in  the  very  few  instances  where  the 
accused  has  intrusted  his  defender  with  a full 
confession  of  his  crime,  we  hold  it  to  be  clear 
that  he  may  still  be  lawfully  defended.  The 
guilt  of  which  he  may  be  conscious,  and  which 
he  may  have  so  disclosed,  he  has  still  a right 
to  see  distinctly  proved  upon  him  by  legal 
evidence.  To  suborn  wretches  to  the  com- 
inis.sion  of  perjury,  or  procure  the  absence  of 
witnesses  by  bribes,  is  to  commit  a separate 
and  execrable  crime  ; to  tamper  with  the  pu- 
rity of  the  judges  is  still  more  odious:  hut 
there  is  no  reason  why  any  party  should  not, 
by  fair  and  animated  arguments,  demonstrate 
the  insufficiency  of  that  testimony,  on  which 
alone  a righteous  judgment  can  be  pronounced 
to  his  destruction.  Human  beings  are  never 
to  be  run  down  like  beasts  of  prey,  without 
respect  to  the  laws  of  the  chase.  If  society 
must  make  a sacrifice  of  any  one  of  its  mem- 
bers, let  it  proceed  according  to  general  rules, 
upon  known  principles,  and  with  clear  proof 
of  necessity : ‘ let  us  carve  him  as  a feast  fit 
for  the  gods,  not  hew  him  as  a carcass  for  the 
hounds.’  Reversing  the  paradox  above  cited 
from  Paley,  we  should  not  despair  of  finding 
strong  arguments  in  support  of  another,  and 
maintain  that  it  is  desirable  that  guilty  men 
should  sometimes  escape,  by  the  operation  of 
those  general  rules  which  form  the  only  se- 
curity for  innocence.” 

In  reading  the  above  declamation,  one  is 
at  a loss  to  discover  what  it  is  which  the 
writer  is  aiming  at.  Does  he  really  think  that, 
nil  other  things  being  the  same,  a system 
of  procedure  is  the  better,  for  affording  to 
criminals  a chance  of  escape  ? If  this  be  his 


serious  opinion,  there  is  no  more  to  be  said ; 
since  it  must  be  freely  admitted  that,  reason- 
ing upon  this  principle,  there  is  no  fault  to  be 
found  with  the  rule.  If  it  be  your  object  not 
to  find  the  prisoner  guilty,  there  cannot  be  a 
better  way  than  refusing  to  hear  the  person 
who  is  most  likely  to  know  of  his  guilt,  if  it 
exist.  The  rule  is  perfectly  well  adapted  to 
its  end : but  is  that  end  the  true  end  of  pro- 
cedure ? This  question  surely  requires  no 
answer. 

But  if  the  safety  of  the  innocent,  and  not 
that  of  the  guilty,  be  the  object  of  the  re- 
viewer’s solicitude,  — had  he  shown  how  an 
innocent  man  could  be  endangered  by  his 
lawyer’s  telling  all  he  has  to  tell,  he  would 
have  delivered  something  more  to  the  pur- 
pose than  any  illustration  which  the  subject 
of  carcasses  and  hounds  could  yield.  If  he 
can  be  content  for  one  moment  to  view  the 
question  with  other  than  fox-hunting  eyes, 
even  he  must  perceive  that,  to  the  man  who, 
having  no  guilt  to  disclose,  has  disclosed  none 
to  his  lawyer,  nothing  could  be  of  greater 
advantage  than  that  this  should  appear ; as  it 
naturally  would  if  the  lawyer  were  subjected 
to  examination. 

“ There  is  no  reason  why  any  party  should 
not,  by  fair  and  animated  arguments,  demon- 
strate the  insufficiency  of  that  testimony, 
on  which  alone  a righteous  judgment  can  he 
pronounced  to  his  (iestruction.”  This,  if  I 
rightly  understand  it,  means,  that  incomplete 
evidence  ought  not,  for  want  of  comments,  to 
be  taken  for  complete:  we  were  in  no  great 
danger  of  supposing  that  it  ought.  But  the 
real  question  is,  — should  you,  because  your 
evidence  is  incomplete,  shut  out  other  evi- 
dence which  would  complete  it.  After  the 
lawyer  has  been  examined,  is  the  evidence 
incomplete  notwithstanding  ? then  is  the  time 
for  your  “ fair  and  animated  arguments.”  Is 
it  complete?  then  what  more  could  you  de- 
sire ? 

The  denunciation  which  follows  against 
hnntiny  doum  human  beings  without  respect 
for  the  laws  of  the  chase,  is  one  of  those 
proofs  which  meet  us  every  day,  how  little, 
as  yet,  even  instructed  Englishmen  are  ac- 
customed to  look  upon  judicature  as  a nieaiis 
to  an  end,  and  that  end  the  execution  of  the 
law.  They  speak  and  act,  every  now  and 
then,  as  if  they  regarded  a criminal  trial  as  a 
sort  of  game,  partly  of  chance,  partly  of  skill, 
in  which  the  proper  end  to  be  aimed  at  is, 
not  that  the  truth  may  be  di.scovered,  but 
that  both  parties  may  have  fair  play:  in  a 
word,  that  whether  a guilty  person  shall  be 
acquitted  or  punished,  may  be,  as  nearly  as 
possible,  an  even  chance. 

I had  almost  omitted  the  most  formidable 
argument  of  all,  which  was  brought  forward 
by  M.  Dumont,  not  as  dciisive,  but  as  de- 
serving of  consideration,  and  which  the  re- 
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viewer,  who  adopts  it,  terms  “ a conclusive 
reductio  ad  absurdum.”  This  consists  in  a 
skilful  application  of  the  words  spy  and  in- 
former (espion,  delateur,)  two  words  form- 
ing part  of  a pretty  extensive  assortment  of 
vaguely  vituperative  expressions,  which  pos- 
sess the  privilege  of  serving  as  conclusive  ob- 
jections against  any  person  or  thing  which  it 
is  resolved  to  condemn,  and  against  which,  it 
is  supposed,  no  other  objections  can  be  found. 

Spies  and  informers  are  bad  people;  a law- 
yer who  discloses  his  client’s  guilt  is  a spy 
and  an  informer;  be  is  therefore  a bad  man, 
and  such  disclosure  is  a bad  practice,  and  the 
rule  by  which  it  is  prohibited  is  a good  rule. 
Such,  when  analyzed  into  its  steps,  is  the 
argument  which  we  are  now  called  upon  to 
consider. 

But  to  form  a ground  for  condemning  any 
practice,  it  is  not  enough  to  apply  to  the  per- 
son who  practises  it  an  opprobrious  name: 
it  is  necessary,  moreover,  to  point  out  some 
pernicious  tendency  in  the  practice;  to  show 
that  it  produces  more  evil  than  good.  It  can- 
not be  pretended  that  the  act  of  him,  who, 
when  a crime  comes  to  his  knowledge  (be 
it  from  the  malefactor’s  own  lips,  or  from  any 
other  source,)  being  called  upon  judicially  to 
declare  the  truth,  declares  it  accordingly,  is 
a pernicious  act.  On  the  contrary,  it  is  evi- 
dent that  it  is  a highly  useful  act:  the  evil 
occasioned  by  it  being,  at  the  very  worst,  no 
more  than  the  punishment  of  the  guilty  per- 
son— an  evil  which,  in  the  opinion  of  the  le- 
gislature, is  outweighed  by  the  consequent 
security  to  the  public.  Call  this  man,  there- 
fore, an  informer  or  not,  as  you  please;  but  if 
you  call  him  an  informer,  remember  to  add, 
that  the  act  which  constitutes  him  one,  is  a 
meritorious  act. 

M.  Dumont  expresses  an  apprehension  that 
no  honourable  man  would  take  upon  him  the 
functions  of  an  advocate,  if  compelled  to  put 
on  what  he  is  pleased  to  call  the  character 
of  an  informer.  Further  reflection  would,  I 
think,  have  convinced  him  that  this  appre- 
hension is  chimerical.  There  is  scarcely  any- 
thing in  common  between  the  two  characters 
of  an  informer  and  of  a witness.  The  anti- 
pathy which  exists  against  the  former  extends 
not  to  the  latter.  A witness,  as  such,  does 
not  take  money  for  giving  evidence,  as  an  in- 
former frequently  does  for  giving  information. 
The  act  of  an  informer  is  spontaneous:  he  is 
a man  who  goes  about  of  his  own  accord  do- 
ing mischief  to  others  : so  at  least  it  appears 
to  the  eyes  of  unreflecting  prejudice.  The 
evidence  of  the  witness  may  be  more  fatal 
to  the  accused  than  the  indications  given  by 
the  informer;  but  it  has  the  appearance  of 
not  being  equally  spontaneous : he  tells  what 
he  knows,  because  the  law  compels  him  to 
say  something,  and  because,  being  obliged  to 
speak,  he  will  speak  iiothing  but  the  truth  : 


but  for  anything  that  appears,  if  he  had  not 
been  forced,  he  would  have  held  his  tongue 
and  staid  away.  An  honourable  man,  acting 
in  the  capacity  of  an  advocate,  would,  by 
giving  true  evidence,  incur  the  approbation  of 
all  lovers  of  justice,  and  would  not  incur  the 
disapprobation  of  any  one:  what,  therefore, 
is  there  to  deter  him?  unless  it  be  a hatred 
of  justice. 

The  reviewer  adds,  that  M.  Dumont’s  ar- 
gument “ might  be  assisted  with  a multipli- 
city of  reasonings:”  these,  ashehas  not  stated 
them,  Mr.  Bentham,  probably,  may  be  par- 
doned for  being  ignorant  of.  The  reviewer 
is  n)odest  enough  to  content  himself  with  the 
“ single  and  very  obvious  remark,  that  the 
author  evidently  presumes  the  guilt  from  the 
accusation:”  a remark  which  could  have  had 
its  source  in  nothing  but  the  thickest  con- 
fusion of  ideas.  Had  Mr.  Bentham  recom- 
mended condemnation  without  evidence,  or 
any  other  practice  which  would  be  indiscri- 
minately injurious  to  all  accused  persons,  in- 
nocent or  guilty,  — it  might  then  have  been 
said  of  him,  with  some  colour  of  justice,  that 
he  presumed  the  guilt  from  the  accusation. 
But  when,  of  the  practice  which  he  recom- 
mends, it  is  a characteristic  property  to  be  a 
security  to  the  innocent,  a source  of  danger 
to  the  guilty  alone, — under  what  possible 
pretence  can  he  be  charged  with  presuming 
the  existence  of  guilt? — though  he  may  be 
charged,  sure  enough,  with  desiring  that  where 
there  is  guilt,  it  may  be  followed  by  punish- 
ment; a wish  probably  blameable  in  the  eyes 
of  the  reviewer,  who  thinks  it  “ desirable 
that  guilty  men  should  sometimes  escape.” 

Thus  weak  are  all  the  arguments  which 
could  be  produced  against  this  practice,  by 
men  who  would  have  been  capable  of  finding 
better  arguments,  had  any  better  been  to  be 
found,  it  may  appear,  and  perhaps  ought  to 
appear,  surprising,  that  men  generally  unpre- 
judiced, and  accustomed  to  think,  should  be 
misled  by  sophistry  of  so  flimsy  a texture  as 
this  has  appeared  to  be.  Unhappily,  however, 
there  is  not  any  argument  so  palpably  unte- 
nable and  absurd,  which  is  not  daily  received, 
even  by  instructed  men,  as  conclusive,  if  it 
makes  in  favour  of  a doctrine  which  they  are 
predetermined  to  uphold.  In  the  logic  of  the 
schools,  the  premises  prove  the  conclusion. 
In  the  logic  of  the  affections,  some  cause, 
hidden  or  apparent,  having  produced  a pre- 
possession, this  prepossession  proves  the  con- 
clusion, and  the  conclusion  proves  the  pre- 
mises. You  may  then  scatter  the  premises 
to  the  winds  of  heaven,  and  the  conclusion 
will  not  stand  the  less  firm; — the  affections 
being  still  enlisted  in  its  favour,  and  the  show, 
not  the  substance,  of  a reason  being  that 
which  is  sought  for, — if  the  former  premises 
are  no  longer  defensible,  others  of  similar 
quality  are  easily  found.  The  only  mode  of 
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attack  which  has  any  chance  of  being  suc- 
cessful, is  to  look  out  for  the  cause  of  the 
prepossession,  and  do  what  may  be  possible 
to  be  done  towards  its  removal : when  once 
the  feeling,  the  real  support  of  the  opinion, 
is  gone,  the  weakness  of  the  ostensible  sup- 
ports, the  so-called  reasons,  becomes  mani- 
fest, and  the  opinion  falls  to  the  ground. 

What  is  plainly  at  the  bottom  of  the  pre- 
possession in  the  present  case,  is  a vague  ap- 
prehension of  danger  to  innocence.  There  is 
nothing  which,  if  listened  to,  is  so  sure  to 
mislead  as  vague  fears.  Point  out  any  speci- 
fic cause  of  alarm,  anything  upon  which  it  is 
possible  to  lay  your  hand,  and  say,  from  this 
source,  evil  of  this  or  that  particular  kind  is 
liable  to  flow ; and  there  may  be  some  chance 
of  our  being  able  to  judge  whether  the  appre- 
hension is  oris  not  a reasonable  one.  Confine 
yourself  to  vague  anticipations  of  undefined 
evils,  and  your  fears  merit  not  the  slightest 
regard : if  you  cannot  tell  what  it  is  you  are 
afraid  of,  how  can  you  expect  any  one  to  par- 
ticipate in  your  alarm  ? One  thing  is  certain  : 
that,  if  there  be  any  reason  for  fear,  that  rea- 
son must  be  capable  of  being  pointed  out : 
and  that  a danger  which  does  not  admit  of 
being  distinctly  stated,  is  no  danger  at  all. 
Let  any  one,  therefore,  ask  himself,  — sup- 
posing the  law  good,  and  the  accused  inno- 
cent,— what  possible  barm  can  be  done  him 
by  making  his  professional  assistant  tell  all 
that  he  knows  ? 

He  may  have  told  to  his  lawyer,  and  his 
lawyer,  if  examined,  may  disclose,  circum- 
stances which,  though  they  aflFord  no  inference 
against  him,  it  would  have  been  more  agree- 
able to  him  to  conceal.  True;  but  to  guard 
him  against  any  such  unnecessary  vexation, 
he  will  have  the  considerate  attention  of  the 
judge:  and  this  inconvenience,  after  all,  is 
no  more  than  what  he  may  be  subjected  to 
by  the  deposition  of  any  other  witness,  and 
particularly  by  that  of  his  son,  or  his  servant, 
or  any  other  person  who  lives  in  his  house, 
much  more  probably  than  by  that  of  his  law- 
yer. 

Whence  allthis  dread  of  thetruth?  Whence 
comes  it  that  any  one  loves  darkness  better 
than  light,  except  it  be  that  his  deeds  are 
evil?  Whence  hut  from  a confirmed  habit  of 
viewing  the  law  as  the  enemy  of  innocence 
— as  scattering  its  punishmentswvith  so  ill- 
directed  and  so  unsparing  a hand,  that  the 
most  virtuous  of  mankind,  were  all  bis  actions 
known,  could  no  more  hope  to  escape  from 
them,  than  the  most  abandoned  of  malefac- 
tors ? Whether  the  law  be  really  in  this  state, 
I will  not  take  upon  myself  to  say : sure  I 
am,  that  if  it  be,  it  is  high  time  it  should  be 
amended.  But  if  it  be  not,  where  is  the  cause 
of  alarm?  In  men’s  consciousness  of  their  owm 
improbity.  Children  and  servants  hate  tell- 
tales; thieves  hate  informers,  and  peaching 


accomplices ; and,  in  general,  he  who  feels  a 
desire  to  do  wrong,  hates  all  things,  and  rules 
of  evidence  among  the  rest,  which  may,  and 
he  fears  will,  lead  to  his  detection. 

Thus  much  in  vindication  of  the  proposed 
rule.  As  for  its  advantages,  they  are  to  be 
sought  for  not  so  much  in  its  direct,  as  in  its 
indirect,  operation.  The  party  himself  having 
been,  as  he  ought  to  be,  previously  subject- 
ed to  interrogation,— 1 his  lawyer’s  evidence, 
which,  though  good  of  its  kind,  is  no  better 
than  hearsay  evidence,  would  not  often  add 
any  new  facts  to  those  which  had  already 
been  extracted  from  the  lips  of  the  client. 
The  benefit  which  would  arise  from  the  abo- 
lition of  the  exclusionary  rule,  would  consist 
rather  in  the  higher  tone  of  morality  which 
would  he  introduced  into  the  profession  it- 
self. A rule  of  law  which,  in  the  case  of  the 
lawyer,  gives  an  express  licence  to  that  wil- 
ful concealment  of  the  criminal’s  guilt,  which 
would  have  constituted  any  other  person  an 
accessary  in  the  crime,  plainly  declares  that 
the  practice  of  knowingly  engaging  one’s  self 
as  the  hired  advocate  of  an  unjust  cause,  is, 
in  the  eye  of  the  law,  or  (to  speak  intelligi- 
bly) in  that  of  the  law-makers,  an  innocent, 
if  not  a virtuous  practice.  But  for  this  im- 
plied declaration,  the  man  who  in  this  way 
hires  himself  out  to  do  injustice  or  frustrate 
justice  with  his  tongue,  would  be  viewed  in 
exactly  the  same  light  as  he  who  frustrates 
justice  or  does  injustice  with  any  other  in- 
strument. We  should  not  then  hear  an  advo- 
cate boasting  of  the  artifices  by  which  he  had 
trepanned  a deluded  jury  into  a verdict  in 
direct  opposition  to  the  strongest  evidence ; 
or  of  the  effrontery  with  which  he  had,  by 
repeated  insults,  thrown  the  faculties  of  a 
bond  fide  witness  into  a state  of  confusion, 
which  had  caused  him  to  be  taken  for  a per- 
jurer, and  as  such  disbelieved.  Nor  would  an 
Old  Bailey  counsel  any  longer  plume  himself 
upon  the  number  of  pickpockets  whom,  in 
the  course  of  a long  career,  he  had  succeeded 
in  rescuing  from  the  arm  of  the  law.  The 
professional  lawyer  would  be  a minister  of 
justice,  not  an  abettor  of  crime — a guardian 
of  truth,  not  a suborner  of  mendacity;  and 
not  at  his  hands  only,  in  another  sphere, 
w'hether  as  a private  man  or  as  a legislator, 
somewhat  more  regard  for  truth  and  jus- 
tice might  be  expected  than  now,  when  resist- 
ance to  both  is  his  daily  business,  and,  if  suc- 
cessful, his  greatest  glory  ; hut,  through  his 
medium,  the  same  salutary  influence  would 
speedily  extend  itself  to  the  people  at  large. 
Can  the  paramount  obligation  of  these  cardi- 
nal virtues  ever  be  felt  by  them  as  it  ought, 
while  they  imagine  that,  on  such  easy  terms 
as  those  of  putting  on  a wig  and  gown,  a man 
obtains,  and  on  the  most  important  of^all 
occasions,  an  exemption  from  both? — Con- 
clusion of  Remarks  by  the  Editor.'] 
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§ 3.  Trustee  and  cestuy  que  trtist. 

On  the  subject  of  trust-prejudicing  evi- 
dence, the  decision,  if  not  quite  so  simple  as 
in  the  preceding  cases,  will  be  grounded  on 
considerations  not  less  conclusive. 

The  testimony  being  that  of  the  trustee; 
whose  are  the  feelings,  in  consideration  of 
which  the  testimony  in  this  case  can  be  pro- 
posed to  be  excluded?  The  feelings  of  the 
■cestuy  que  trust,  the  fidei-committee,  to  whose 
prejudice  it  redounds?  But  if  the  testimony 
thus  proposed  to  be  called  for,  were  his  own, 
no  vexation  of  which  the  obligation  could  be 
productive,  could  form  any  sufficient  ground 
for  the  exclusion  of  it.  Will  it  be  said,  that 
the  vexation  produced  in  his  breast  by  per- 
ceiving the  evil  in  question  brought  on  him 
by  the  testimony  of  another  person,  his  trus- 
tee, will  be  greater  than  what  would  be  pro- 
duced by  seeing  the  same  evil  brought  on 
him  by  his  own  testimony?  The  answer  will 
hardly  be  in  the  affirmative:  but — be  it  on 
the  one  side  or  the  other  — in  regard  to  the 
question  of  exclusion,  it  is  not  in  the  nature 
of  things  that  it  should  make  any  material 
difference. 

Is  it  in  tenderness  to  the  feelings  of  the 
trustee,  that  the  proposed  wound  should  be 
inflicted  on  the  vitals  of  justice?  But  the 
vexation  attendant  on  the  delivery  of  the 
testimony  could  never  rise  to  such  a pitch  as 
to  constitute  a sufficient  ground  for  the  ex- 
clusion of  it,  althoirgh  it  were  on  the  de- 
ponent’s own.  head  that  the  evil  were  to  fall; 
much  less  where  the  head  of  another  person 
is  the  head  to  bear  it.  Will  the  prospect  of 
the  suffering  of  the  cestuy  que  trust  be  more 
insupportable  to  the  trustee  than  if  it  were 
his  own?  Good,  as  between  Nisus  and  Eu- 
ryalus,  Nisus  being  trustee.  But  our  trustee 
is  no  hero;  neither  of  an  epic  poem,  nor  a 
romance,  nor  even  of  real  life.  He  is  an  ave- 
rage man;  an  exact  likeness  may  be  seen  of 
him  in  the  Propositus  of  Blackstone  and  Lord 
Coke. 

Putting  together  the  self-regarding  feelings 
of  the  suffering  cestuy  que  trust,  and  the  sym- 
pathetic feelings  of  the  trustee,  will  they  by 
their  joint  force  constitute  a sufficient  ground 
tor  the  exclusion?  That  nothing  may  be  over- 
looked, even  this  case  shall  undergo  exami- 
nation. Be  it  ever  so  strong,  it  will  never  be 
strong  enough  to  support  the  exclusive  rule. 

I hat  practical  point  settled,  the  speculative 
question,  whether  the  effect  of  the  decom- 
position will  be  on  the  side  of  diminution  or 
increase,  may  be  left  to  take  its  chance. 

The  case  of  trusteeship,  at  least  in  the  com- 
mon as  well  as  technical  import  of  the  word, 
will  not  rise  above  the  level  of  that  sort  of 
evidence  which,  were  it  self-regarding,  would 
fall  under  the  denomination  of  self-onerative 
evidence  : it  will  not  rise  to  the  level  of  self- 


criminating.  It  has  never  been  proposed  that, 
on  the  ground  of  his  being  trustee  for  a thief 
or  murderer,  a man  should  be  exempt  from 
the  obligation  of  delivering  testimony  tending 
to  convict  such  thief  or  murderer  of  his  crime. 
In  this  more  afflictive  case,  however,  the 
ground  for  exclusion  is,  in  proportion  to  the 
difference  in  point  of  afflictiveness,  stronger 
than  in  the  less  afflictive  case,  where  the  loss 
of  money  or  money's  worth  would  constitute 
the  worst  evil  that  could  be  made  to  fall  on 
the  cestuy  que  trust  by  the  testimony  of  the 
trustee. 

§ 4.  Husband  and  Wife. 

The  question,  of  which,  the  species  of 
evidence,  for  the  designation  of  which  the 
epithet  family-peace-disturbing  has  been  ap- 
pointed, is  the  subject,  is  a question  in  no 
small  degree  complicated.  The  necessity  of 
grappling  with  it,  owes  its  birth  to  the  ar- 
rangements made  on  this  subject  by  English 
jurisprudence. 

Whatsoever  be  the  relations  (natural  or 
factitious,  temporary  or  perpetual)  subsisting 
between  a number  of  persons  living  together 
in  the  compass  of  the  same  family,  — rela- 
tions between  husband  and  wife,  parents  and 
children,  masters  or  mistresses  and  servants, 
housekeepers  and  inmates, — any  event  by 
which  the  emotion  of  ill-will  is  produced  in 
any  one  of  them  towards  any  other,  may  pro 
tanto,  be  said  to  operate  to  the  disturbance 
of  the  family  peace  : and  ill-will  being  a had 
thing,  and  peace  a good  thing,  the  more  effec- 
tually any  disturbance  can  by  any  arrange- 
ment of  law  be  prevented  from  being  given  to 
it,  so  much  the  better.  Disturbance  of  the 
peace  of  a family  is  vexation ; and  of  vexa- 
tion, if  not  necessary  to  the  averting  of  a 
preponderant  vexation,  the  production  ought 
always  to  be  avoided. 

That,  — testimony  being  delivered  by  a 
person  standing  in  any  one  of  these  relations, 
such  as  to  operate  to  the  prejudice  of  the 
person  standing  in  the  opposite  and  corre- 
sponding relation,  — vexation  will  be  likely 
enough  to  be  produced  in  the  breasts  of  both, 
is  manifest  enough.  But  in  any  of  these  in- 
stances, ought  such  vexation  to  be  considered 
as  forming  a sufficient  ground  for  the  exclu- 
sion of  the  testimony  ? Over  and  over  again, 
the  answer  has  been  already  made. 

The  case  of  husband  and  wife  is  the  only 
sample  which  will  here  be  taken,  being  the 
only  one  which  is  taken  in  English  law  for 
the  ground  of  an  exclusionary  rule. 

To  present  a distinct  conception,  the  evil 
of  the  vexation  capable  of  flowing  fiom  this 
source  must,  in  the  first  place,  he  decomposed. 

Evil  flowing  from  sympathy,  evil  flowing 
from  antipathy  or  ill-will:. — to  one  or  other 
of  these  two  elements,  the  whole  evil  of  th* 
mixed  mass  may  be  referred. 
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Ca.  V.] 

1.  As  to  the  evil  from  sympathy,  it  has 
already  been  put  into  the  balance,  under  the 
head  of  trust-prejudicing  evidence.  In  the 
case  of  huslj^nd  and  wife,  whether  considered 
on  the  part  of  the  male  or  on  the  part  of  the 
female,  the  affection  of  sympathy  may  natu- 
rally be  considered  as  operating  with  greater, 
much  greater,  force,  than  in  the  case  of  an 
average  trustee.  On  the  other  band,  a point 
not  to  be  overlooked,  is,  that  the  opposite 
affection  (and  that  acting  with  a force  pro- 
portioned to  the  mutual  vicinity  of  the  two 
parties,  and  to  the  inflexibility  of  the  ties  of 
various  kinds  by  which  they  are  connected) 
is  no  less  capable  of  finding  a place.  Yet, 
after  all  allowances  made,  it  will  not  be  less 
true  that,  as  between  an  average  husband 
and  an  average  wife  — as  between  Baron  and 
Feme  in  the  character  of  Propositus  and  Pro- 
posita — an  affection  of  the  sympathetic  kind 
cannot  in  reason  but  be  considered  as  subsist- 
ing, and  in  a degree  of  force  exceeding  that 
which  can  reasonably  be  considered  as  sub- 
sisting on  either  side,  as  between  an  average 
trustee  and  his  average  cestui/  que  trust. 

Justice  thus  done  to  all  parties, — the  pro- 
priety of  admission  in  this  case,  and  the  im- 
propriety of  the  exclusionary  rule,  considered 
as  placed  on  the  ground  of  sympathy,  will  not 
be  the  less  unc|uestionable. 

With  all  possible  disposition  to  do  justice 
to  the  conjugal  affection  maintained  on  the 
one  hand  in  the  breast  of  Propositus  by  the 
amiable  qualities  of  Proposita  — on  the  other 
hand,  in  the  bosom  of  Proposita  by  the  esti- 
mable qualities  of  Propositus, — it  seems  diffi- 
cult to  avoid  admitting,  that  the  affection  of 
Propositus  towards  Proposita  will  not  be 
altogether  upon  a level  with  the  affection  of 
the  same  Propositus  for  his  earlier  and  still 
more  intimate  acquaintance,  himself:  and  no 
less  so  as  between  the  affection  of  Proposita 
towards  Propositus  on  the  one  hand,  and  the 
affection  of  the  same  Proposita  towards  the 
amiable  partner  of  Propositus  on  the  other. 
For,  let  it  not  be  forgotten,  that  the  bosoms 
to  which  the  thermometer  is  for  this  purpose 
to  be  applied,  are  the  bosoms  of  Propositus 
and  Proposita,  not  of  Pcetus  and  Arria,  any 
more  than  of  Nisus  and  Euryalus  in  the  other 
case. 

Thus  much  seemed  necessary,  yet  not  more 
than  necessary,  to  give  the  corrective  requi- 
site for  reducing  to  the  standard  of  plain  and 
ordinary  nature  the  heroic  dimensions  given 
to  the  conjugal  flame  by  the  sentimentality 
of  English  lawyers. 

As,  therefore,  vexation  on  a self-regarding 
account  has  been  shown  not  to  be  a sufficient 
ground  for  exclusion,  neither  can  the  image 
of  the  same  vexation,  presented  by  sympathy. 

Turn  next  to  the  evil  from  antipathy. 

The  law  will  not  suffer  the  wife  to  be  a 
witness  for  or  against  her  husband : this  is  a 
VoL.  VI L 


I proposition  put  by  a reporter  into  the  mouth 
of  the  first  Earl  of  Hardwicke.  “ The  rea- 
son is  ....  to  preserve  the  peace  of  families: 
and  therefore  I shall  never  encourage  such  a 
consent.”  * Here,  by  good  fortune,  we  have 
a distinct  proposition,  with  ati  assignable 
author,  and  he  of  the  first  degree  of  profes- 
sional respectability. 

When,  on  failure  of  the  beaten  track  of 
analogy,  we  find  among  the  opinions  of  pro- 
fessional lawyers  an  argument  that  wears 
upon  the  face  of  it  any  connexion  with  the 
principle  of  utility,  it  consists  commonly  in  a 
reference  to  some  one  head  of  inconvenience 
or  advantage,  no  account  being  taken  of  any 
other.  But  it  is  of  the  essence  of  law  to  be 
a choice  of  evils  : including  under  the  notion 
of  evil,  the  absence  or  negation  of  this  or  that 
lot  of  positive  good.  It  will  happen,  in  many 
cases,  that  not  only  there  shall  be  an  advan- 
tage on  one  side  to  set  against  an  inconve- 
nience on  the  other,  but  in  the  one  scale  there 
shall  be  a number  of  perfectly  distinct  advan- 
tages, weighing  against  a number  of  equally 
distinct  inconveniences  in  the  other.  A nar- 
row and  imperfect  lot  of  reason,  is  better 
than  a mere  caprice,  having  no  relation  to 
good  or  evil,  to  pain  or  pleasure,  on  either 
side:  but  from  an  imperfect  lot  of  reason,  no 
better  than  imperfect  conclusions  can  reason- 
ably be  expected. 

In  legislative  argumentation  it  is  not  un- 
common to  have  a number  of  reasons,  such 
as  they  are,  all  grounded  on  the  principle  ot 
utility,  adduced  on  both  sides : but  in  judicial 
argument,  if  you  get  a single  article  in  the 
shape  of  an  original  reason,  an  indication  of 
convenience  or  inconvenience,  it  is  a sort  of 
a prize.  Cases  against  cases,  i.  e.  decisions 
against  decisions,  you  will  have  in  plenty;  but 
if  you  liave  anything  in  the  shape  of  a rational 
reason  — of  a reason  referable  to  the  principle 
of  utility,  — you  will  find  it  stand  alone;  and 
a mere  allusion,  as  vague  and  incompletely 
expressed  as  it  is  possible  to  conceive,  is  the 
shape  in  which  it  comes.  Hard  — hardship 
policy  — peace  of  families  — absolute  ne- 
cessity : — some  such  words  as  these  are  the 
vehicles,  by  which  the  faint  spark  of  reason 
that  exhibits  itself  is  conveyed.  These  are 
the  leading  terms,  and  these  are  all  you  are 
furnished  with  ; and  out  of  these  you  are  to 
make  an  applicable,  a distinct  and  intelligible 
proposition,  as  you  can. 

Hawkins,  one  of  the  best  and  most  com- 
prehensive heads  the  profession  of  the  law 
ever  possessed,  had  already  taken  up  the  same 
argument,  and  added  to  it  another.  “ Regu- 
larly, the  one  shall  not  be  admitted  to  give 
evidence  against  the  other”  (husband  and 
wife,)  “ nor  the  examinatio7i  of  the  one  be 


• Peake  (edit.  IROl,)  123.  Barkers.  Sir  Wool- 
ston  Dixie.  Cases  temp.  Hardwicke,  2iii. 
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made  use  of  against  the  other,  by  reason  of 
the  implacable  dissension  which  might  be 
mused  by  it,  and  the  great  danger  ot  perjury 
from  taking  the  oaths  of  persons  mider  so 
great  a bias,  and  the  extreme  hardship  of  the 
case.”* 

Implacable  dissension  is  one  argument . the 
same  in  substance  as  that  which  occurred  to 
and  weighed  with  Lord  Hardwicke. 

Great  danger  of  (lerjury  is  another,  not 
stated  as  having  been  noticed  by  Lord  Hard- 
wicke. 

Of  the  words.  “ extreme  hardship  of  the 
case,”  I cannot  make  out  any  argument  dis- 
tinct from  the  two  preceding  ones. 

These  are  the  reasons  for  which,  not  only 
the  wife  is  not  allowed  to  be  called  as  a wit- 
ness against  her  husband,  but  even  her  ex- 
trajudicial declarations  are  not  admitted  in 
evidence  against  him,  though  his  own  extra- 
judicial declarations  are. 

'J'he  argument  front  the  danger  of  perjury 
arises  out  of  the  supposed  sympathy,  and 
therefore  need  scarcely  receive  any  farther 
notice. 

Suffice  it  to  say,  that  if  the  danger  of  per- 
jury be  an  objection  against  the  calling  in 
the  sanction  of  an  oath  in  tliis  case,  it  is  an 
objection  against  it  in  all  other  cases,  and  an 
objection  that  applies  to  the  sanction  with 
the  greater  force,  the  greater  the  need  there 
is  of  it.  If  applied  to  the  testimony  consi- 
dered in  respect  of  the  dangc-r  of  falsehood, 
apart  from  the  consideration  of  the  sanction, 
it  is  an  objection  to  all  testimony:  — if  it  ap- 
plies to  the  case  of  the  wife,  considered  with 


* liord  Coke  (C,  Litt.  6.)  adds  a technical 
reason,  truly  worthy  of  the  purpose  for  which  it 
is  adduced  : — ■ 

“ Note,  it  hath  been  resolved  by  tbe  justices 
(Pasch.  10.  Ja.  in  Com.  Banco  upon  the  Stat. 
of  Bankrouts,)  that  a wife  cannot  be  produced 
either  against  or  for  her  husband,  quia  sunt  diicc 
anhncB  in  come  und;  and  it  might  be  a cause  of 
implacable  discord  and  dissension  between  the 
husb.and  and  the  wife,  and  a meane  of  great  in- 
convenience.’’ Thus  far  Lord  Coke,  the  super- 
eminently learned  ex-Chief  Justice. 

hir.  Justice  Buller  “ thought  the  rule  a very 
proper  one,  as  it  tended  to  prevent  dissensions  in 
families.”  (2.  Term  Rep.  269.) 

Before  that  time,  in  the  Treatise  on  tbe  Law 
of  Nisi  Prius  by  the  same  learned  judge  (then 
b\it  an  advocate,)  the  reason  had  been  subtilized 
and  generalized  to  such  a degree  as  to  have  lost 
all  meaning;  “ Husband  and  wife  cannot  be 

admitted  as  witnesses again.st  each  other, 

because  contrary  to  the  legal  policy  of  marriage. 

(Bull,  Ni.si  Prius,  286.) 

_ Accordingly,  anno  1792,  the  same  learned 
judge  (4.  Term  Rep.  679)  agreeing  with  his 
learned  chief  liOrd  Kenyon,  is  represented  as 
laying  down  the  law  on  the  subject  in  these 
words;  — “ It  is  now  considered  as  a settled 
principle  of  law^  that  husbands  and  wives  can- 
not,  in  any  case,  be  admuted  as  witnesses  either 
for  or  against  each  otiier.” 


respect  to  her  presumable  unwillingness  to 
do  an  act  whereby  her  husband  may  sustain 
a prejudice,  it  applies  with  still  greater  force 
against  all  the  instances  in  whicl^a  man’s  own 
testimony  is  permitted  lobe  called  for  against 
himself:  it  applies  to  one  of  the  characteristic 
features  of  the  practice  of  the  cotfrts  styled 
courts  of  equity. 

As  to  dissension,  — which,  to  give  force  to 
the  argument,  is  presumed,  without  the  small- 
est alleged  reason,  to  be  implacable, — 

The  rule,  if  carried  as  fur  as  it  would  go, 
being  altogether  destructive  of  the  peace  of 
families — of  that  peace  which  it  is  its  pro- 
fessed object  to  protect, — in  comes,  in  con- 
sequence, one  class  of  exceptions,  and  that  a 
very  large  one.f  In  case  of  an  offence  in- 
volving a personal  injury  committed  by  the 
husband  against  the  wife,  the  testimony  of 


-|-  Turn  back  to  the  dictum  of  Lord  Kenyon, 
in  a former  note.  In  this  you  have  a specimen, 
and  that  a fair  one,  of  the  degree  of  certainty, 
reasonableness,  and  consistency,  that  pervade  the 
whole  of  tbe  system  of  jurisprudential  law:  of 
the  degree  of  dependency  fit  to  be  placed  on  the 
opinions,  the  dicta,  the  statements,  delivered  by 
the  most  eminent  among  the  otneial  professors 
of  it;  of  the  regard  due  to  those  panegyrics  which 
its  professors  of  all  ranks  and  classes  never  cease 
to  anoint  it  with,  and  from  which  the  opinions 
entertained  of  it  by  students,  and  even  lawyers, 
are  imbibed. 

Bad  as  this  branch  of  the  law  is  in  itself,  its 
badness  constitutes  not  by  any  means  the  whole 
of  its  mischievousness.  An  additional  mischief 
is,  tliat  where,  as  liere,  the  proposition  posse.sses 
a certain  degree  of  extent,  there  is  no  trusting, 
with  any  tolerable  degree  of  safety,  to  the  ac- 
counts delivered  of  it,  as  it  is  (i.  e.  as  it  is  said 
to  be:)  though  delivered  from  the  most  tru.st- 
worthy  of  the  hands  employed  in  the  dispensa- 
tion of  it 

Latcyer.  Oh  ! but,  the  case  of  a suit  in  which 
one  of  them  alone  is  party  being  the  case  in 
hand,  the  proposition  is  to  be  understood  as  being 
confined  in  its  extent  to  the  ground  occupied  by 
that  case. 

Non- Lawyer.  Be  pleased  tolook  at  the  words: 
they  expressly  exclude  all  limits:  of  the  testi- 
mony of  either  against  the  other,  the  admission 
cannot  take  place  “ in  any  case." 

Lawyer.  Nay,  hut  there  may  have  been  a 
want  of  correctness  in  this  part  of  the  report; 
by  the  judge,  the  requisite  exception  was  made; 
by  the  reporter,  it  is  omitted  to  be  stated. 

Non-Lawyer.  Possible,  indeed,  just  possible, 
but  not  probable.  Had  the  rule  stood  by  itself 
without  the  reason,  then,  indeed,  you  might, 
with  somewhat  better  grace,  have  assumed  the 
liberty  of  imagining  clauses  to  limit  the  extent 
of  it.  But  along  with  the  rule,  the  reason  m 
actually  brought  to  yfew ; and  the  reason  is  such 
as  admits  not  of  any  the  smallest  defalcation  to 
be  made  from  that  unlimited  extent  _ VFhat? 
is  the  danger  of  future  implacable  dimension 
greater,  from  their  being  respectively  admits 
to  testify  one  against  the  other  in  a prosecutmn 
brought  by  one  against  the  other,  than  in  a dvu 
suit  brought  against  one  of  them  by  a gtrang®* 
or  by  one  of  them  against  a stranger? 
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the  wife  against  the  husband  is  admissible, 
and  admitted  in  ordinary  practice.* 

When  a man  has  inflicted  severe  bodily  suf- 
fering on  his  wife — has  been  in  the  Inibit  of 
thus  filling  her  life  with  misery,  — here  is  a 
cause  of  dissension,  which,  powerful  as  it  is, 
e.xperience  proves  to  be  by  no  means  impla- 
cable. Injuries  of  the  like  kind,  it  will  some- 
times happen  (though,  by  reason  of  the  usual 
superiority  of  force  on  the  male  side,  not  so 
frequently,)  shall  be  inflicted  — habitually  in- 
flicted, on  the  husband  by  the  wife.  A man 
forgives  the  wife  who  has  put  him  to  bodily 
torture;  but  it  is  not  in  the  nature  of  a man 
ever  to  forgive  the  wife,  who,  being  called 
upon  in  a court  of  justice  for  the  purposes  of 
justice,  shall  have  dared  to  speak  the  truth  ! 
Where  there  is  injury,  and  the  highest  degree 
of  injury,  forgiveness  is  expected,  being  in 
every  day’s  experience;  where  there  is  no 
injury  — where  the  supposed  cause  of  offence 
is  a compliance  with  the  injunctions  of  duty, 
forgiveness  is  regarded  as  altogether  hope- 
less ! 

To  be  consistent  with  itself,  the  law  should 
strew  danger  before  every  step  which  it  could 
occur  to  a man  to  take  in  the  path  of  crimi- 
nality. Instead  of  that,  it  is  the  care  of  the 
law  itself  to  remove  the  principal  scurce  of 

* In  the  case,  however,  of  one  of  the  most 
cruel  of  all  injuries,  a wife  is  deprived  of  this 
remedy. 

In  the  case  of  a prosecution  for  bigamy,  the 
evidence  of  the  first  wife  has  been  deemed  inad- 
missible, on  the  ground  that  she  is  the  only  law'- 
ful  wife.  If  the  fact  can  be  proved  without  the 
testimony  of  the  wife,  no  inconvenience  ensues, 
unless  it  be  a quantity  of  unnecessary  vexation 
and  expense; — vexation  to  the  stranger,  who  is 
compelled  to  take  a journey,  perhaps,  to  give 
his  testimony;  expense  to4he  prosecutor  (or  say 
the  prosecutrix)  who  has  to  defray  the  expense 
of  the  witness’s  charges.  But  what  in  that  case 
is  the  inconvenience  saved  ? an  inconvenience 
scarce  worth  saving.  In  the  fact  of  the  celebra-. 
tion  — the  celebration  of  the  original  and  valid 
marriage,  — in  this,  taken  by  itself,  there  is  no- 
thing, the  disclosure  of  which  can  of  itself  have 
the  effect  of  criminating  the  husband  ; nothing, 
of  which,  either  on  that  or  any  other  account, 
the  statement  can  naturally  be  supposed  to  be 
attended  with  any  particular  uneasiness  to  the 
wife.  By  the  supposition,  the  fact  will  be  proved 
by  other  testimony,  if  her’s  be  not  called  in  to 
prove  it:  what  material  difference  can  it  make 
to  her,  whether  it  be  by  her  testimony,  or  that 
of  anybody  else?  By  declaring  herself  the  law- 
ful wife,  she  docs  not  in  any  degree  sacrifice  his 
character;  on  the  contrary,  she  supports  it.  It  is 
not  by  the  first  marriage  that  the  disgrace  and 
ruin  is  thrown  upon  the  guilty  husband ; it  is 
by  the  second. 

On  the  other  hand,  suppose  the  celebration 
incapable  of  being  proved  by  any  other  evi- 
dence; suppose  the  case  such,  that  for  the  prov- 
ing of  the  celebration  no  other  evidence  can  be 
obtained.  H ere  the  operation  of  giving  the  evi- 
dence might  be  attended  with  a sensation  more 
or  less  painful  to  the  iniored  wife;  hut  on  the 


danger  out  of  bis  way.  To  be  consistent  with 
itself,  it  should  remove  out  of  his  way  every 
possible  assistance  that  can  contribute  to  en- 
gage him  in  any  course  of  conduct  which  it 
reprobates  and  endeavours  to  prevent.  In- 
stead  of  that,  it  secures,  to  every  man,  one 
safe  ami  unquestionable  and  ever  ready  ac- 
complice for  every  imaginable  crime. 

If  the  dissension  were,  in  the  nature  of  tlie 
case,  so  implacable  as  the  argument  supposes, 
it  should,  consistently  speaking,  operate  as  a 
motive  with  the  law  to  prescribe,  rather  than 
exclude,  this  source  of  information.  If  I at- 
tempt this  crime,  it  may  happen  to  my  wife, 
from  whom  1 cannot  hope  to  conceal  it,  to  he 
called  upon  to  bear  witness  against  me : and 
then, — even  if  I should  escape  from  the  pu- 
nishment of  the  law,  — the  pain  of  seeing,  in 
the  partner  of  my  bed,  the  once  probable  in- 
strument of  my  destruction,  will  never  leave 
me. 

Ill  the  days  when  the  exclusive  rule  in  ques- 
tion took  its  rise,  the  reason  in  favour  of  it 
operated  with  a degree  of  force  considerably 
beyond  that  tvith  which  it  acts  in  these  our 
days.  The  power  of  the  husband  over  the 
wife  was  much  stronger  and  more  absolute. 
A time  there  appears  to  have  been,  when  the 
exceptions,  by  which  a wife  is  permitted  to 

other  hand,  what  is  the  consequence  if  it  be  re- 
jected ? An  injury  of  the  most  cruel  kind  that 
can  be  sustained,  remains  without  satisfaction  of 
any  kind  : the  crime,  a very  heavy  one,  remains 
unpunished;  the  criminal  triumphs  in  his  guilt. 

In  the  cases  that  gave  rise  to  the  decision,  the 
inducement  for  calling  in  the  injured  wife,  was, 
probably,  tlie  wish  to  save  the  vexation  and  ex- 
pense that  would  have  attended  the  procurement 
of  other  evidence.  Had  the  objection  been  fore- 
seen— had  tliia  ground  of  exclusion  been  known 
to  be  pre-established,  such  other  evidence  would 
have  been  resorted  to,  and  that  of  the  wife  not 
employed.  But  the  evidence  being  deemed  in- 
admissible, the  result  was,  not  that  the  fact  was 
proved  by  other  unexceptionable  evidence,  but 
that  the  fact  could  not  be  proved  at  all,  and,  in 
consequence,  that  the  crime  was  seen  to  go  un- 
punished. For  in  a criminal  cau.se,  if  tlie  deter- 
mination be  in  the  first  instance  in  favour  of  tlie 
guilty  delendant,  no  omissions  can  be  supplied, 
no  false  steps  rectified : the  example  of  guilt 
triumphing  in  impunity,  is  the  price  that,  un- 
der tlie  refgn  of  common  law,  must  be  paid  for 
every  point  that  comes  to  be  established  on  this 
side. 

[Technical  law  is  never  consistent,  even  in 
its  badness.  On  a prosecution  for  bigamy,  the 
first  husband  or  wife  is  not  admissible  to  prove 
the  fact  of  the  former  marriage.  But,  after  a 
long  period  of  uncertainty,  it  has  been  settled, 
as  late  as  the  year  1817,  that  in  any  collateral 
suit  or  proceeding  between  third  persons,  the 
rule  is  quite  different:  a person  may  therefore 
be  incidentally  cliargcd  with  bigamy  by  the  tes- 
timony of  the  first  wife  or  husband,  and  with  the 
effect  of  punishment,  viz.  in  the  shape  of  loss  of 
character — a punishment  not  the  less  real,  for 
being  inflicted  by  other  hands  than  those  of  the 
executioners  of  the  law.— AV/iVon] 
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sock  protection  in  a court  of  justice  against 
ill-nsago  by  tlie  husband,  were  not  yet  esta- 
blished. Morality  was  at  the  same  time  more 
loose  — manners  more  harsh  and  sav.age ; re- 
sentment, on  so  unbecoming  a ground  as  that 
of  a submission  to  the  laws  ot  truth  and 
justice,  was  more  likely  to  be  conceived  and 
harboured,  more  easy  to  be  gratified  with  im- 
punity, and  more  apt  to  be  implacable. 

A law  which  should  exclude  the  testi- 
mony of  the  wife  in  the  case  of  a prosecution 
against  the  husband  for  ill-usage  done  to  the 
wife,  would  be  tantamount  to  authorizing  the 
husband  to  inflict  on  the  wife  all  imaginable 
cruelties,  so  long  as  nobody  else  was  present: 
u condition  which,  having  by  law  the  com- 
mand in  and  over  his  own  house,  it  would  in 
general  be  in  his  power  to  fulfil. 

A law  which  excludes  the  testimony  of  the 
wife,  in  the  case  of  a prosecution  against  the 
husband  for  mischief  done  to  any  other  indi- 
vidual, or  to  the  state,  is,  in  like  manner,  in 
other  words,  a law  authorizing  him  to  do,  in 
the  presence  and  with  the  assistance  of  the 
wife,  every  kind  of  mischief,  that  excepted  by 
which  she  herself  would  be  a sufferer.  The 
law,  which  in  the  former  case  affords  its  pro- 
tection to  the  wife,  — with  what  consistency 
can  it,  in  the  latter  case,  refuse  its  protection 
to  every  human  creature  besides  ? 

So  often  as  the  mask  has  been  stripped  off, 
can  it  be  necessary  to  lay  bare  the  real  policy 
that  lies  at  the  bottom  of  this  business  ? 

A cause  between  Doe  and  Ux  admits  as 
many  fees  as  a cause  between  Doe  and  Roe. 
In  a case  where  there  is  nobody  to  swear  for 
Ux,  if  Ux  were  not  admitted,  there  would  be 
no  cause,  no  fees.  Rule: — admit  her  evidence. 

Very  different  is  the  case,  where  the  cause 
is  between  one  of  the  married  pair,  viz.  the 
husband  (by  whom  the  cause,  in  a dispute 
with  a stranger,  is  in  general  conducted,)  and 
a stranger. 

If  a man  could  not  carry  on  schemes  of 
injustice,  without  being  in  danger,  every  mo- 
ment, of  being  disturbed  in  them, — and  (if 
that  were  not  enough)  betrayed  and  exposed 
to  punishment,  — by  his  wife;  injustice  in 
all  its  shapes,  and  with  it  the  suits  and  the 
fees  of  which  it  is  prolific,  would,  in  compa- 
rison with  what  it  is  at  present,  be  rare.  Let 
us,  therefore,  grant  to  every  man  a licence  to 
commit  all  sorts  of  wickedness,  in  the  pre- 
sence and  with  the  assistance  of  his  wife;  let 
us  secure  to  every  man  in  the  bosom  of  his 
fainily,  and  in  his  own  bosom,  a safe  accom- 
plice let  us  make  every 'man’s  house  his 
castle ; and,  as  far  as  depends  upon  us,  let  us 
convert  that  castle  into  a den  of  thieves.* 

• Advice  to  judges: — M^’hen  you  have  a tea- 
son  to  give  for  a rule  or  supposed  rule  of  ju- 
risprudential law,  copy  Mr.  Justice  Buller;  let 
•policy  be  your  word;  keep  to  generals;  keep  to 
the  generalissima  among  generals.  Behold  the 


[B.  IX.  P.  IV. 

Two  men,  both  married,  are  guilty  of  errors 
of  exactly  the  same  sort,  punishable  with  ex- 
actly  the  same  punishment.  In  one  of  the  two 
instances  (so  it  happens,)  evidence  sufficient 
for  conviction  is  obtainable,  without  having 
recourse  to  the  testimony  of  the  wife;  in  the 
other  instance,  not  without  having  recourse 
to  the  testimony  of  the  wife.  While  the  one 
suffers,  — capitally,  if  such  be  the  punish- 
ment, — to  what  use,  with  what  consistency, 
is  the  other  to  be  permitted  to  triumph  in 
impunity  ? 

The  film  of  prejudice  once  removed,  a very 
loose  system  of  morality,  or  rather  (to  speak 
plainly)  a system  of  gross  immorality,  will  be 
seen  to  be  at  the  bottom  of  these  exemptive 
rules.  The  very  crime  which  it  punishes  in 
one  man  — punishes  even  with  death  — it  af- 
fords its  protection  to  in  another.  It  converts, 
or  seeks  to  convert,  the  house  of  every  man, 
into  a nursery  of  unpunishable  crimes.  The 
same  age  of  barbarism  and  superstition,  the 
same  age  of  relaxed  morality,  which  gave 
birth  to  the  institution  of  asylums,  gave  birth 
(there  seems  reason  to  think)  to  this  privi- 
lege, which  gives  to  each  man  a safe  accom- 
plice in  his  bosom.  The  mischievousness  of 
the  domestic  asylum  goes,  however,  far  be- 
yond that  of  the  asylum  commonly  so  called. 
The  church,  churchyard,  or  monastery,  what- 
ever it  was,  did  not  afford  to  the  criminal  any- 
thing like  a complete  exemption  from  all 
punishment:  it  was  itself  a punishment:  it 
was  banishment  from  his  family:  it  included 
imprisonment,  or  a degree  of  confinement  so 
close  as  to  be  scarce  distinguishable  from  it : 
it  placed  him  in  a stateof  penury,  humiliation, 
and  dependence. 

A rule  like  thi.s,  protects,  encourages,  incul- 
cates fraud.  For  falsehood,  positive  falsehood, 
is  but  one  modification  of  fraud ; concealment, 
a sort  of  negative  falsehood,  is  another : I 
mean,  concealment  of  any  facts,  of  which,  for 
the  protection  of  their  rights,  individuals  o~ 

consequence,  the  fatal  consequence,  of  descend- 
ing into  particulars;  of  talking  of  “ implacable 
dissension  between  man  and  wife;"  you  com- 
mit yourselves ; you  give  a handle  to  non-law- 
yers. They  are  thus  enabled  to  look  into  your 
reasons,  and  to  see  whether  there  be  any  truth 
in  them.  No  ; never  more  suffer  yourselves  to 
fall  into  any  such  snare.  Keep  to  policy,  and 
such  other  arguments  as,  in  the  region  of  the 
clouds,  are  of  equal  altitude,  or,  if  that  be  diffi- 
cult, of  nearly  equal  altitude,  with  it.  Keep  tc 
policy,  you  are  omnipotent.  With  the  word 
policy  in  your  mouths,  the  law  is,  what  you 
please  to  make  it:  anything  to-day — the  same, 
or  any  different  thing,  to-morrow. 

King,  Lords,  and  Commons,  what  drudges  in 
comparison  with  you ! Toiling  for  a whole  ses- 
sion, with  committees  upon  committees,  exami- 
nations upon  examinations,  papers  upon  papers; 
while  to  make  the  law,  by  declaring  it,  costs 
you  but  a word:  you  speak  the  word,  the  law  is 
made,  and  everything  is  as  it  should  be. 
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the  public  have  a right  to  be  informed.  The 
concealment  which  is  authorized  by  the  law, 
it  may  be  said,  ceases  to  be  fraud.  No ; that 
it  does  not:  I mean,  in  this  case.  A conceal- 
ment which  is  authorized  by  the  substantive 
branch  of  the  law,  cannot  be  fraudulent:  the' 
authorization  does  away  the  fraud:  what  is 
authorized  is  legalized:  criminality,  and  le- 
gality, are  repugnant  and  incompatible.  But 
the  law  cannot,  without  authorizing  fraud, 
authorize  by  its  adjective  branch,  the  doing 
of  that  which,  by  its  substantive  branch,  it 
has  constituted  a crime.  Tiy  the  punishment 
annexed  to  the  act  by  the  substantive  branch 
of  the  law,  the  law  has  acknowledged  and 
proclaimed  its  mischievousness : if  the  act  be 
not  mischievous,  the  legislator  has  no  war- 
rant for  marking  it  out  for  punishment.  But 
if  the  act  be  mischievous,  on  what  ground, 
with  what  consistency,  does  it  in  any  instance 
seek  to  exempt  it  from  punishment,  as  if  it 
were  innocent? — exempt  it  in  consideration 
of  a fact  purely  irrelevant — a fact  by  which 
the  mischievousness  of  it  is  not  so  much  as 
pretended  to  be  diminished?  An  article  of 
adjective  law  which  is  at  variance  with  the 
substantive  law,  is  itself  a fraud.  The  sub- 
stantive branch  of  the  law  declares,  under- 
takes, engages,  for  the  benefit  of  all  parties 
interested,  that  all  persons  offending  so  and 
so  shall  be  punished  so  and  so.  The  judicial 
authority,  which,  by  a law  of  the  adjective 
kind,  of  its  own  making,  takes  upon  itself  to 
exempt  a man  from  such  punishment,  on  a 
ground  by  which  his  case  is  not  varied  in  point 
of  guilt,  violates  that  engagement.  Fraudu- 
lent in  itself,  — so  far  as  it  encourages  others 
to  pursue  that  plan  of  concealment  by  which 
the  engagement  is  violated,  it  is  the  cause  of 
fraud  in  others.  By  aggregating  the  act  to  the 
class  of  crimes,  and  rendering  it  punishable 
as  such,  it  declares  it  to  be  a mischievous  act, 
and  to  such  a degree  so,  as  to  be  a crime.  By 
authorizing  an  individual  to  conceal  it,  in  a 
case  in  which  it  is  not  so  much  as  pretended 
that  its  mischievousness  is  in  the  smallest 
degree  less  than  in  other  cases,  it  at  once  pro- 
tects and  encourages  two  different  acts,  of 
the  mischievousness  and  criminality  of  which 
it  shows  itself  sufficiently  sensible  on  other 
occasions;  — the  principal  crime,  and  that 
concealment  of  it,  which,  when  the  act  so 
concealed  is  criminal,  is  itself  a crime. 

It  debases  and  degrades  the  matrimonial 
union;  converting  into  a sink  of  corruption, 
what  ought  to  be  a source  of  purity.  It  de- 
files the  marriage-contract  itself,  by  tacking 
to  it  in  secret  a licence  to  commit  crimes. 

I say  in  secret ; for  the  probability  is,  that 
an  institution  so  repugnant  to  moral  senti- 
ments is  not  generally  known,  and,  on  that 
account,  is  not  productive  of  all  the  mischief, 
of  which,  if  known  universally,  it  would  be 
j)roductive.  No  care  being  taken  to  enable 
men  to  possess  themselves  of  that  knowledge. 


on  which  their  security,  in  every  branch  of 

it,  is  in  a state  of  continual  dependence, the 

degree  of  information  which  they  actuallv 
have  of  it.  depends  upon  its  natural  aptitude 
for  being  guessed  at.  To  the  knowledge  of 
what,  on  each  head,  is  law,  they  have  no  other 
clue  than  such  conception  as  they  are  led  to 
form  to  themselves  of  what  it  ouyht  to  he. 

Oh  ! but  think  what  must  be  the  suffering 
of  my  wife,  if  compelled  by  her  testimony  to 
bring  destruction  on  my  head,  by  disclosing 
my  crimes! — Think?  answers  the  legisla- 
tor : yes,  indeed,  I think  of  it ; and,  in  think- 
ing of  it,  what  I think  of  besides,  is,  what 
you  ought  to  think  of  it.  Think  of  it  as  part 
of  the  punishment  which  awaits  you,  in  case 
of  your  plunging  into  the  paths  of  guilt.  The 
more  forcible  the  impression  it  makes  upon 
you,  the  more  effectually  it  answers  its  in- 
tended purpose.  Would  you  wish  to  save 
yourself  from  it  ? it  depends  altogether  upon 
yourself:  preserve  your  innocence. 

To  the  legislators  of  antiquity,  the  married 
state  was  an  object  of  favour  : they  regarded 
it  as  a security  for  good  behaviour  : a wife 
and  children  were  considered  as  being  (what 
doubtless  they  are  in  their  own  nature)  so 
many  pledges.  Such  was  the  policy  of  the 
higher  antiquity.  The  policy  of  feudal  bar- 
barism,  of  the  ages  which  gave  birth  to  this 
immoral  rule,  is  to  convert  that  sacred  con- 
dition into  a nursery  of  crime. 

The  reason  now  given  was  not,  I suspect, 
the  original  one.  Drawn  from  the  principle 
of  utility,  though  fi'om  the  principle  of  utility 
imperfectly  applied,  it  savours  of  a late  and 
polished  age.  The  reason  that  presents  itself 
as  more  likely  to  have  been  the  original  one, 
is  the  grimgribber,  nonsensical  reason,  — t hat 
of  the  identity  of  the  two  persons  thus  con- 
nected. Baron  and  Feme  are  one  person  in 
law.  On  questions  relative  to  the  two  ma- 
trimonial conditions,  this  quibble  is  the  foun- 
tain of  all  reasoning. 

Among  lawyers,  among  divines,  among  all 
candidates  setting  up  for  power  in  a rude  age, 
working  by  fraud  opposed  to  force,  scrambling 
for  whatever  could  be  picked  up  of  the  vene- 
ration and  submission  of  the  herd  of  mankind, 
there  has  been  a sort  of  instinctive  predi- 
lection for  absurdity  in  its  absurdest  shape. 
Paradox,  as  far  as  it  could  be  foi  ced  down, 
has  always  been  preferred  by  them  to  simple 
truth.  He  who  is  astonished,  is  half  subdued. 
Each  absurdity  you  get  people  to  swallow, 
prepares  them  for  a greater.  And  another  ad- 
vantage is,  the  same  figure  of  rhetoric  which 
commands  the  admiration  and  obedience  of 
the  subject  class,  helps  the  memory  of  the 
domineering  class ; it  is  a sort  of  memvna 
technica. 

All  these  parodoxes,  all  these  dull  witti- 
cisms, have  this  in  common,  — that,  on  taking 
them  to  pieces,  you  find  wrapped  up,  in  a co- 
vering of  ingenuity,  some  fboliah  or  knavi.-h. 
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and  iit  either  case  pernicious,  lie.  It  is  by 
them  that  men  are  trained  up  in  the  degrading 
liabit  of  taking  absurdity  for  reason,  nonsense 
for  sense.  It  is  by  the  swallowing  of  such 
potions,  that  the  mind  of  'man  is  rendered 
feeble  and  rickety  in  the  morning  of  its  days. 
To  burn  them  all,  without  exception,  in  one 
common  bonfire,  would  be  a triumph  to  rea- 
son, and  a blessing  to  mankind. 

^Further  remarks  by  the  Editor. — The  ex- 
clusion of  the  testimony  of  husband  and  wife, 
for  or  against  each  other,  is  in  the  number  of 
the  exclusions  which,  in  an  article  already  al- 
luded to,  are  defended  by  the  Edinburgh  Re- 
view: “ yet  not  entirely,”  says  the  reviewer, 
“ on  account  of  that  dread  entertained  by 
the  English  law,  of  conjugal  feuds,  though 
these  arc  frequently  of  the  most  deadly  cha- 
racter. But  the  reason  just  given,  in  the 
case  of  the  priest,  applies”  (this  refers  to 
the  opinion  of  Mr.  Bentham,  that  the  disclo- 
sure, by  a catholic  priest,  of  the  secrets  con- 
fided to  him  by  a confessing  penitent,  should 
not  be  required  or  permitted;)  “ for  the  con- 
fidence between  married  persons  makes  tlieir 
whole  conversation  an  unreserved  confession ; 
and  they  also  could  never  be  contradicted 
but  by  the  accused : while  external  circum- 
stances might  be  fabricated  with  the  utmost 
facility,  to  give  apparent  confirmation  to  false 
charges.  But  our  stronger  reason  is,  that  the 
passions  must  be  too  much  alive,  where  the 
husband  and  wife  contend  in  a court  of  jus- 
tice, to  give  any  chance  of  fair  play  to  the 
truth.  It  must  be  expected,  as  an  unavoid- 
able consequence  of  the  connexion  by  which 
they  are  bound,  that  their  feelings,  either  of 
affection  or  hatred,  must  be  strong  enough 
to  bear  down  the  abstract  regard  for  veracity, 
even  in  judicial  depositions.’’ 

Want  of  space  might  form  some  excuse  to 
this  writer  for  not  having  said  more  ; but  it 
is  no  apology  for  the  vagueness  and  inconclii- 
siveness  of  what  he  has  said. 

The  confidence,  say  you,  between  married 
persons  makes  their  whole  conversation  an 
unreserved  confession  ? So  much  the  better : 
their  testimony  will  be  the  more  valuable.  It 
is  a strange  reason  for  rejecting  an  article  of 
evidence,  that  it  is  distinguished  from  other 
articles  by  its  fulness  and  explicitness. 

The  reviewer  must  have  read  Mr.  Bentham 
very  carelessly,  to  suppose  that  his  reason  for 
excluding  the  testimony  of  the  priest  is,  be- 
cause the  discourse  of  the  penitent  is  an  “ un- 
reserved confe.'sion  this  would  be  a reason 
for  admitting,  not  for  rejecting,  the  evidence. 
The  true  reason  for  the  exclusion  in  the  case 
of  the  confessor,  is,  that  pimishment  attach- 
ing itself  upon  the  discharge  of  a religons 
duty,  would  in  effect  be  punishment  for  re- 
ligious opinions.  Add  to  which,  that  the 
confidence  reposed  by  the  criminal  in  his 
confessor  has  not  for  its  object  the  further- 
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ance,  nor  the  impunity,  of  offences  ; but  for 
its  effect,  as  far  as  it  goes,  the  prevention  of 
them.  To  seal  the  lips  of  the  wife,  gives  a 
facility  to  crime : to  seal  those  of  the  con- 
fessor, gives  none;  but,  on  the  contrary,  in- 
duces a criminal  to  confide  the  secret  of  his 
guilt  to  one  whose  only  aim  will  in  general 
be  to  awaken  him  to  a sense  of  it.  Lastly, 
it  is  to  be  remembered  that,  by  compelling 
the  disclosure  in  the  case  of  the  confessor, 
no  information  would  ultimately  be  gained : 
the  only  effect  beijig,  that,  on  the  part  of  the 
criminal,  no  such  revelations  would  be  made. 
Not  so  in  the  case  of  the  wife,  who  may  have 
come  to  a knowledge  of  the  crime  indepen- 
dently of  any  voluntary  confession  by  her  cri- 
minal husband. 

That  the  testimony  of  the  wife  could  not 
be  contradicted  but  by  the  accused  person, 
her  husband,  andfice  versa, — which,  if  true, 
would  be  a good  reason  for  distrusting,  but  no 
reason  for  rejecting  their  evidence, — isj  in  the 
majority  of  cases,  not  true.  W’hat  the  husband 
and  wife  have  told  one  another  in  secret,  no  one 
but  they  two  can  know ; and,  consequently, 
what  either  of  them  says  on  the  subject  of  it, 
nobody  but  the  other  has  it  in  his  power  to 
contradict.  But  is  not  this  likewise  the  case 
between  the  criminal  and  bis  accomplice,  or 
between  the  criminal  and  any  other  person, 
with  respect  to  any  fact  which  occurred  when 
they  two  were  the  only  persons  present?  while, 
with  respect  to  all  other  facts,  the  testimony 
of  husband  or  wife  would,  if  false,  be  just  as 
capable  of  being  refuted  by  counter-evidence 
as  the  testimony  of  any  other  witness. 

The  aphorism  on  which  the  reviewer  founds 
whathe  calls  bis  “ stronger  reason, ’’onewould 
not  have  wondered  at  meeting  with  in  a Ger- 
man tragedy,  but  it  is  certainly  what  one  would 
never  have  looked  for  in  a discourse  upon  the 
law  of  evidence.  Strange  as  it.may  sound  in 
sentimental  ears,  I am  firmly  persuaded  that 
many,  nay  most,  married  persons  passthrough 
life  without  either  loving  or  hating  one  another 
to  any  such  uncontroulable  excess.  Suppose 
them  however  to  do  so,  and  their  “ feelings,” 
whether  c>f  affection  or  of  hatred,  to  be  “ strong 
enough  to  bear  down  the  abstract  regard  for 
veracity,”  will  they,  in  addition  to  this  “ ab- 
stract regard,” — a curious  sort  of  a regard, — 
be  strong  enough  to  bear  down  the  /ear  of 
punishment  and  of  shame?  Will  they  retider 
the  witness  proof  against  the  vigilance  and 
acuteness  of  a sagacious  and  experienced  cross- 
examiner ? Or  rather,  are  not  the  witnesses 
who  are  under  the  influence  of  a strong  pas- 
sion, precisely  those  who,  when  skilfully  dealt 
with,,  are  least  capable  of  maintaining  the 
appearance  of  credibility,  even  when  speaking 
the  truth;  and,  a fortiori,  least  likely  to  ob- 
tain credit  for  a lie  ? 

But  I waste  time,  and  fill  up  valuable  space, 
in  arguing  seriously  against  such  solemn  trifling 
— Conclusion  of  remarks  by  the  Editor.^ 
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VIEW  OF  THE  CASES  IN  WHICH  EVIDENCE  HAS  IMPROPERLY  BEEN 
EXCLUDED  ON  TRE  DOUBLE  ACCOUNT  OF  VEXATION  AND  DANGER 
OF  DECEPTION. 


CHAPTER  I. 

IMPllOPRIETY  OF  EXCLUDING  THE  TESTIMONY 

OF  A PARTY  TO  THE  CAUSE,  FOR  OR  AGAINST 

HIMSELF. 

Of  the  case  in  which  the  exclusion  appears 
to  have  rested  on  a doubleground — that  which 
respects  deception,  and  that  which  respects 
vexation — one  exemplification  is  constituted 
by  the  case  in  which  the  testimony  in  ques- 
tion is  that  of  a party  to  the  cause. 

Receive  his  testimony  at  his  own  instance, 
the  testimony  will  be  false,  and  you  will  be 
deceived  hy  it:  call  for  it  at  the  instance  of 
his  adversary,  it  will  be  hardship  to  him  to 
be  obliged  to  give  it.  Such  (it  may  be  pre- 
sumed) are  the  reasons,  by  which  the  ex- 
clusions put  upon  the  evidence  of  a person 
bearing  this  relation  to  the  suit,  have  been 
suggested.  But,  in  each  instance,  the  insuffi- 
ciency of  the  reason  has  been  already  brought 
to  view;  nor,  though  they  are  applicable  to 
the  same  person,  does  the  force  of  either  make 
any  addition  to  that  of  the  other;  for  where- 
ever  the  one  applies,  the  other  does  not.  The 
consequence  is,  that  there  is  not  an  imagin- 
able case  in  which  the  testimony  of  a party, 
be  he  plaintiff  or  be  he  defendant,  ought  to 
be  excluded. 

At  his  own  instance,  — the  reason  which  for- 
bids the  admission  of  the  testimony  is  weaker 
in  this  case  than  in  the  case  of  an  interested 
extraneous  witness.  The  real  magnitude  of 
the  interest  being  the  same  in  both  cases, — 
ill  the  case  of  a party  the  interest  is  more 
palpable:  the  objection  created  by  it  is  likely 
to  act  with  greater  force  upon  the  judicial  fa- 
culties of  the  magistrate:  his  mind  is  more 
surely  open  to  it:  the  danger  of  deception  is 
therefore  less.* 

T On  the  other  hand,  what  must  not  pass  un- 
noticed is,  that,  supposing  the  probability  of  mis- 
chief from  this  quarter  were  really  preponderant, 
the  mischief  would  in  this  case  be  more  frequently 
resized  than  in  the  other.  Why  ? Because  to 
gain  an  undue  advantage  by  the  party’s  single 
testimony,  requires  no  more  than  the  operation 
of  that  one  person:  wliereas,  to  gain  the  same 
a<l vantage  by  the  false  testimony  of  an  extra- 
neous witness,  requires  the  co-operation  of  two 
persons — the  party,  and  the  extraneous  witness 
Ids  accomplice ; each  of  them  conscious  of  guilt 
. — each  of  them  liable  to  be  betrayed  by  the  un- 
faithfulness or  imprudence  of  the  otlier. 


If,  in  so  far  as  it  operates  in  his  own  favour, 
the  testimony  of  the  party  is  liable  to  be  drawn 
aside  from  the  line  of  truth  by  the  action  of 
this  force,  which  is  so  obvious  even  to  the 
most  unobservant  eye,  — in  so  far  as  it  ope- 
rates in  his  disfavour,  it  possesses,  in  a degree 
superior  to  all  other  testimony,  a claim  to 
confidence.  That,  in  this  case,  the  error,  if 
any  there  be  in  the  testimony,  is  not  a wilful 
one — is  not  accompanied,  at  the  same  time, 
with  a knowledge  of  the  falsity  of  the  infor- 
mation, and  of  the  tendency  it  has  to  operate 
to  the, deponent’s  prejudice— is  a proposition, 
the  truth  of  which  is  far  more  certain  in  this 
instance,  than  it  can  be  in  any  other. 

Accordingly,  as  often  as  the  testimony  of  a 
party  is  received — ^so  sure  as  it  enters  into 
the  mind  of  any  one  who  has  to  judge  of  it — 
so  sure  is  it  to  be  analyzed,  and,  as  it  were, 
divided  into  two  parts.  To  the  part  which  is 
regarded  as  operating  in  the  deponent’s  own 
favour,  the  incredulous,  the  diffident  part  of 
the  judge’s  mind,  applies  itself  of  course: 
while  the  part  regarded  as  operating  in  his 
disfavour,  commands,  on  the  part  ofthe  judge, 
an  almost  unlimited  share  of  confidence:  in  a 
word,  what  portion  of  the  mass  is  understood 
as  belonging  to  this  division,  is,  by  the  com- 
mon sense  and  consent  of  mankind,  univer- 
sally regarded  as  the  best  evidence. 

Such  is  the  evidence,,  of  which,  on  the  ideal 
supposition  of  extraordinary  vexation,  the 
rashness  of  a certain  class  of  jurists  has  not 
hesitated  to  rob  the  treasury  of  jnstice.f 


T The  Edinburgh  Review,  in  an  article  which 
has  been  several  times  referred  to,  makes  a long 
attack  upon  “ the  French  method  of  interroga- 
ting persons  under  a charge,”  with  a view  to  the 
extraction  of  their  sclf-criminative  testimony. — 
It  is  not  necessary  to  enter  particularly  into  the 
objections  advanced  by  the  reviewer  against  this 
practice.  They  may  all  be  summed  up  in  two 
propositions,  neither  of  which  seems  very  likely 
to  be  disputed: — 1.  That  an  innocent  man  may 
very  possibly  be  unable  to  furnish,  all  at  once, 
those  ex])lanations  which  are  necessary  to  make 
his  innocence  appear;  and,  2.  That,  such  in- 
ability on  the  part  of  a prisoner  not  being  con- 
clusive evidence  of  his  guilt,  it  would  he  very 
wrong  to  treat  it  as  if  it  were  so. 

The  reviewer  does  not  state  whether  his  ob- 
jection extends  to  the  examination  of  the  pn. 
soner  on  the  occasion  of  the  dejiniiire  trial:  but 
we  may  presume  that  it  does  not,  since  liisargu- 
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A party  is  not  suffored  to  be  examined  on  advantage,  it  is  true,  of  joining  his  wit- 
liis  own  behalf.  Observe  the  consequence:  ness  in  the  concerted  lie;  but  in  their  cross- 

he  is  delivered  without  mercy  into  the  hands  examination  (being  kept  out  of  each  other’s 
of  a mendacious  witness  on  the  other  side,  hearing  for  that  purpose,)  they  might  have 
Your  adversary,  to  make  evidence  for  a suit  bet  i brought  to  contradict  one  another,  and 
he  means  to  briiig  against  you,  sends  an  emis-  thus  the  lie  might  have  been  discovered, 
sary  to  you  to  engage  you  in  a conversation,  On  this  occasion,  ns  on  so  many  others, 
that,  when  called  upon  as  a witness,  he  may  mutato  nomine  the  law  departs  from  its  own 
impute  confessions  to  you  such  as  you  never  principles:  the  same  evidence  which  it  refuses 
made.  When  the  evidence  comes  to  be  given  to  hear  at  one  time,  in  a cause  called  ,by  one 
at  the  trial,  the  witness  tells  what  story  he  name,  it  admits  at  another  time,  in  a cause 
pleases:  as  for  you,  you  must  not  open  your  called  by  another  name  : but  the  repentance 
mouth  to  contradict  him,  although,  were  you  comes  too  late  for  justice.  In  the  original 
admitted  to  state  what  passed,  it  might  be  in  cause,  the  corrupt  witness  (things  being  as  in 
your  power  to  satisfy  the  judge,  that  the  the  case  above  supposed)  stands  up  uneon- 
aecount  given  of  the  conversation  by  the  wit-  tradieted,  and  carries  his  point.  In  another 
ness  could  not  possibly  have  been  true.  cause,  if  the  injured  plaintiff  has  courage  and 

If,  instead  of  sending  his  agent,  the  plain-  money  to  venture  upon  it,  — in  a derivative 
tiif  had  gone  with  him,  his  testimony,  it  is  cause,  growing  out  of  the  original  one, —in 
true,  would  hav  ■ been  excluded  as  well  as  an  indictment  brought  against  the  perjured 
yours.  In  words,  here  is  a sort  of  reciprocity;  witness  for  the  perjury,  — the  mouth  of  the 
but  in  effect,  no  such  thing.  The  plaintiff  has  corrupt  witness  (now  converted  into  a defen- 
no  need  to  tell  his  own  story:  he  has  bis  wit-  dant)  is  stopped,  while  that  of  the  quondam 
ness,  by  the  supposition  a partial,  and  even  plaintiff,  now  called  a prosecutor,  and  under 
corrupt  one,  to  tell  it  for  him.  The  plaintiff,  that  name  a witness  in  his  own  cause  without 
instead  of  being  a sufferer  by  the  exclusion  difficulty,  is  opened.* 

put  upon  himself,  is  a gainer  by  it:  under-  Here  there  are  two  causes,  one  after  an- 
stand,  where  his  plan  of  defence  is  dishonest,  other,  in  each  of  which  the  judge  hears  but  on 
as  it  is  here  supposed  to  be.  In  his  sponta-  one  side  ; instead  of  a single  cause,  in  which 
neous  examination,  he  would  have  had  the  he  might  have  heard  on  both  sides.  Nor  even 

ments  do  not  apply  to  that  case.  By  that  time,  be  drawn  from  his  reserving  his  defence  for  a 
the  prisoner  may  reasonably  be  supposed  to  be  more  convenient  season.” 
prepared  with  all  such  explanations  as  the  cir-  That  something  of  this  sort  should  be  told 
cumstaiices  will  admit  of;  and  if  he  is  not,  I him,  is  obviously  proper ; to  which  I will  add, 
fear  it  will  go  hard  with  him,  whether  the  in-  that  no  promise  could  be  more  safely  given  than 
sufficient  explanations  which  he  does  give,  are  a promise  not  to  draw  any  unfair  inferences; 
given  through  his  advocate  only,  or  partly  from  though  it  may  be  doubted  how  far  such  an  as- 
the  lips  of  his  advocate,  and  partly  from  Ins  surance  would  quiet  the  alarms  of  an  innocent 
own.  prisoner,  until  he  should  be  informed  what  in- 

But,  even  against  the  preliminary  interroga.  ferences  the  magistrate  would  consider  unfair, 
tion  of  the  prisoner  as  soon  as  possible  after  his  The  proper  thing  to  tell  him  would  be,  that  if, 
apprehension,  the  objections,  it  is  evident,  are  from  the  unexpectedness  of  the  accusation,  he 
altogether  inconclusive.  That  non-responsion  felt  his  faculties  to  be  in  too  bewildered  a state 
and  evasive  responsion  are  strong  articles  of  cir-  to  qualify  him  for  making  a clear  statement  of 
cumstantial  evidence  against  a prisoner,  is  what  the  truth  (and  of  this  the  magistrate  would  be 
will  hardly  be  denied : — that,  by  an  inconsiderate  in  some  measure  able  to  judge,)  or  if  any  sufB- 
judge,  more  than  the  due  weight  may  be  at-  cient  reason  rendered  him  unable  or  averse  to 
tached  to  them,  is  a casualty  to  which  they  are  give  the  necessary  explanations  without  delay, 
liable,  in  common  with  all  other  sorts  of  cir-  lie  would  be  at  liberty  to  say  as  little  or  as  much 
cumstantial  evidence,  but  not  more  liable  than  as  he  pleased;  but  that  if,  when  the  trial  should 
ether  sorts.  Were  the  possibility  of  deception  a come  on,  and  he  should  come  to  be  finally  ex- 
sufficient  ground  for  putting  an  exclusion  upon  amined,  the  explanations  afforded  by  him  should 
evidence,  can  it  be  necessary  to  say,  that  no  appear  to  be  such  as  might  with  equal  facility 
evidence  would  be  admitted  at  all?  But  the  and  propriety  have  been  given  on  the  spot,— his 
exclusionists  never  seem  to  consider,  that  if  de-  having  refrained  from  giving^ them  at  that  time, 
ception  may  arise  from  evidence,  it  is  still  more  would  be  considered'as  strong  evidence  (though 
likely  to  arise  from  the  want  of  evidence.  even  then,  not  conclusive  evidence)  of  his  guilt. 

After  all,  the  reviewer,  when  he  comes  to  his  — Editor. 
practical  conclusion,  explains  away  the  whole  • In  the  supposition  of  a prosecution  grounded 
effect  of  his  previous  arguments,  and  ends  by  on  such  evidence,  there  is  nothing  at  all  unna- 
prescribing “ a middle  course,  which  leaves  the  tural.  On  your  single  testimony,  the  jury  (sup- 
party  to  judge  and  act  for  himself.  If  he  is  pose)  would  not  convict:  but,  though  nobody 
blessed  with  self-command,  and  is  in  possession  but  yourself  and  the  perjurer  was  present,  it 
of  the  means  of  at  once  refuting  his  pursuers,  may  happen  to  your  testimony  to  receive  sup- 
v.hy  should  his  vindication  be  delayed?  but  as  port  from  circumstantial  evidence;  or  from  ex- 
!:e  may  be  incompetent  to  do  so,  or  unprovided  trajudicialconfessorial  evidence  of  the  perjurer’s, 
with  the  necessary  proofs,  let  him  be  calmly  told  coming  from  another  witness  in  the  shape  of 
by  the  magistrate,  that  no  unfair  inference  will  hearsay  evidence. 
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by  this  second  cause, — supposing  the  truth 
to  come  out,  and  the  judge  to  be  satisfied 
about  it,  — is  it  in  his  power  to  do  justice: 
for  in  this  second  cause  nothing  more  can  he 
done  than  the  convicting  the  perjured  wit- 
ness of  the  perjury  : to  do  justice  to  the  party 
injured  by  the  perjury,  there  must  be  a third 
cause,  of  the  same  denomination  as  the  first. 
And  this  is  what  justice  gets,  by  the  care 
taken  to  defend  the  wisdom  of  the  judge  from 
deception,  and  the  feelings  of  the  parties  from 
vexation,  by  a rampart  of  excluding  rules. 
The  man  of  law  is  satisfied,  because  suits  are 
multiplied:  but  where  is  the  satisfaction  to 
the  injured  suitor  and  to  justice  ? 

Another  circumstance  concurs  in  rendering 
the  remedy  still  more  inadequate.  In  the 
prosecution  fbrthe  perjury,  conviction  ought 
not  to  tiike  place,  and  naturally  will  not  take 
place,  without  the  degree  qf  persuasion  com- 
mensurate to  the  punishment  attached  to  so 
high  a crime  : whereas,  in  the  original  non- 
peinil  suit,  any  the  slightest  degree  of  pre- 
ponderant probability  would  have  been  suffi- 
cient to  turn  the  scale. 

On  this  head,  compared  with  English  law, 
Roman  law  (with  all  its  faults)  distinguishes 
itself  to  great  advantage.  In  simplicity, 
though  absolutely  imperfect,  it  is  relatively 
transcendant. 

In  his  ov\m  favour, — that  is,  at  his  own 
instance,  — it  suffers  not  the  testimony  of  any 
party,  of  any  person  at  least  whom  it  recog- 
nises in  that  character,  to  be  received : and 
thus  far  it  does  wrong. 

But  in  his  own  disfavour,  that  is,  at  the 
instance  ofhis  adversary  (or  of  the  judge,  in 
the  case  of  inquisitorial  procedure,)  the  testi- 
mony of  the  party  is  in  every  case  received, 
and  allowed  to  be  called  for  and  thus  far  it 
does  right. 

As  to  admis.sibility,  there  is  no  such  ir- 
relevant and  indefinable  distinction  as  that 
between  civil  and  criminal.  The  only  diffe- 
rence is,  that  in  a case  recognised  as  a cri- 
minal case,  the  testimony  of  the  defendant 
is  called  for  of  course,  and  in  the  first  in- 
stance;— whereas,  in  a case  recognised  as  a 
civil  (that  is,  a non-criminal)  case, — though 
the  testimony  of  each  party  may  be  called  for 
by  the  other, — unless  called  for  by  the  oppo- 
site party,  it  is  not  called  for,  or  received,  by 
the  judge. 

It  is  to  English  law  that  we  must  look  for 
modification  upon  modification  ; and  that  con- 
fusion and  inconsistency,  wdth  the  delectable 
and  ever-cherished  i .tricacy,  which,  where 
there  is  but  one  straight  course,  is  the  neces- 
sary consequence. 

Courts  upon  courts;  each,  in  this  part  of 
the  field,  proceeding  and  judging  by  a different 
set  of  rules : as  if  the  suitors  were  human 
creatures  in  some  one  of  them,  and  beings  of 
a different  composition  in  the  other.  Har- 


monious disagreement!  all  tending  to  one 
common  end 

Which. shall  we  take  for  the  general  rule  ? 
For  elucidation’s  sake,  let  it  be  the  rule  of 
exclusion  : the  rather,  as  being  consigned  to 
one  of  those  Latin  maxims,  which,  though  in 
universal  currency,  express  with  equal  infi- 
delity, both  what  is  the  practice,  and  what 
ought  to  be  : — Nemo  debet  esse  testis  in  pro- 
pria causa. 

Taking  this  for  the’  general  rule,  we  shall 
find  it  cut  into  by  exceptions  upon  excep- 
tions ; and  that  in  each  of  the  two  parts  into 
which  we  have  seen  it  dividing  itself. 

This,  for  the  rule  with  regard  to  the  ad- 
mission of  the  party’s  testimony,  in  his  own 
behalf.  Next,  with  regard  to  the  compul- 
son/  extraction  of  it,  in  behalf  and  at  the  in- 
stance of  the  other  party,  comes  another  Latin 
maxim,  the  absurdity  of  which  has  already 
lieen  fully  exposed  : — Nemo  tenetur  siipsum 
accusare. 

CIIAPTKR  II. 

EXAMIN.VTION  OF  THE  COURSE  PURSUED  IN 
REGARD  TO  THE  PLAINTIFF’S  TESTl.\IONY 
BY  ENGLISH  LAW. 

§ 1.  Plaintiff’s  testimony ^ in  what  cases  re- 
ceivable in  his  own  behalf.  Inconsistencies 
of  Enylish  law  in  this  respect. 

A.MONG  the  inviolable  rules  of  English  juris- 
prudence, one  of  the  most  inviolable  is  this, 
that  no  man  (understand,  at  his  own  instance) 
is  to  be  a witness  in  his  own  cause.  Like 
other  in violables,  it  is  continually  violated: 
let  us  observe  the  violations,  and  the  con- 
trivances by  which  they  are  reconciled  to  the 
rule. 

In  the  first  place,  in  all  causes  that  are 
called  criminal  (and  more  especially  capital 
ones,)  the  plaintiff  is  admitted.  In  cases  of 
this  class,  supposing  deception  to  take  place, 
the  miscliief  of  it  is  at  its  maximum.  The 
plaintiff  is  called  prosecutor.* 

By  tins  ch.nnge  of  name,  be  is  divested  of 
all  bias  — no  less  effectually  than  if  it  was  by 
a little  seal,  a broad  seal,  or  a sceptre.f 
Oh  1 but  at  any  rate  the  prosecutor  has  no 
pecuniary  interest ; and  pecuniary  interest  is 
the  only  sort  of  interest  which,  in  the  opi- 
nion of  an  English  lawyer,  can  produce  any 
bias  in  the  mind. 

Indeed,  but  he  has  a pecuniary  interest ; 
as  substantial  a one  in  these  criminal  cases, 
as  he  can  have  in  any  civil  (t.  e.  non-criminal) 
case. 

In  theft,  and  other  cases  of  criminal  de- 

• That  you  may  be  sure  he  is  not  a piaintiil, 
that  title  is  made  over  to  the  king;  who  bus 
been  rendered  the  fitter  for  the  station,  b}'  liis 
being  already  in  possession  of  that  of  judge. 

-f-  Vide  Part  III.  Deception',  Chap.  \ i 1.  Ite- 
storatives  to  Competency.  Supra,  j).  433. 
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predation  ("it  would  be  too  much  to  say  pre- 
cisely whicli — a book  might  be  written  upon 
it,)  the  prosecutor,  upon  whose  testimony 
the  thief  is  convicted,  gets  back  the  stolen 
goods : and  that  (by  an  almost  unexampled 
exertion  of  summary  justiee)  without  the 
expense  of  an  additional  suit. 

In  forgery,  he  does  or  does  not,  by  the  same 
means,  makegood  his  damage.*  But  here,  if 
he  does,  there  must  be  another  suit  for  it. 

Ill  assaults,  in  case  of  success,  money  may 
visit  him  in  either  of  two  shapes.  Instead  of 
being  fined  (the  money  going  to  the  green 
wax, — that  is,  to  the  king’s  private  purse,) 
the  defendant  may  be  sent  “ to  talk  with  the 
prosecutor:”  or,  being  fined,  a part  of  the  fine 
(it  must  not  exceed  a third  partt)  may  be  put 
openly  into  the  prosecutor’s  pocket.  J 

Upon  alfidavit  evidence,  introduced  by  a 
motion  “ for  an  attachment,”  or,  by  a polite 
circumlocution,  “ that  the  defendant  may  an- 
swer the  matters  of  the  affidavit,”  causes  of 
a pecuniary  nature  are  tried  every  day  in  all 
the  courts.  No  sooner  is  the  cause  intituled 
“ The  King  against  such  a one”  (hut  care 
must  be  taken  that  the  title  be  not  put  upon 
it  too  soon,)  than  the  cause  becomes  a cri- 
minal one  : and  the  nioiie^',  by  which  the 
plaintiff  would  otlierwise  have  been  turned 
into  a liar,  and  the  judges  deceived,  loses  all 
its  influence. 

One  thing  is  clear  enough,  — to  any  one  at 
least  whose  eyes  are  not  closed  by  science, — 
viz.  ih.at  £j0  is  not  made  less  than  £o0,  by 
being  given  under  the  name  of  costs.  There- 
fore,— of  whatever  nature  may  he  the  satis- 
faction, pecuniary,  vindictive,  or  honorary,! 
the  prospect  of  which  is  the  motive  that  gave 
birth  to  the  suit, — if  reimbursement  (partial 
as  it  is  at  best)  under  the  name  of  costs,  be 
among  the  consequences  of  success  in  the 
suit,  the  interest  of  it  is  of  a kind  as  strictly 


• Since  the  9 Geo.  IV.c . 32,  a ijian  may  prove 
a document  to  have  been  forged,  notwithstanding 
any  pecuniary  interest  he  may  have  in  so  doing. 
If  his  signature,  or  any  part  of  the  body  of 
a check  on  his  banker,  has  been  forged,  upon 
which  money  has  been  paid,  the  banker  sustains 
the  loss ; but  if  the  witness  has  signed  a blank 
check,  which  the  prisoner  has  filled  up  without 
his  authority,  then  he  himself  must  sustain  the 
loss,  and  not  the  banker. — Ed. 

The  practice  in  such  cases  is  to  fine  the  de- 
fendant so  much,  with  leave  to  speak  to  the  pro- 
secutor ; which  means,  that  if  the  defendant  will 
pay  one  half  of  the  sum  mentioned,  to  the  pro- 
secutor, no  fine  is  imposed  ; but  if  the  defendant 
is  too  angry  to  consent  to  this,  the  whole  of  the 
fine  is  impo.sed  upon  him. — Ed. 

J Had  the  suit  been  of  that  sort  which  is 
called  an  action  (a  civil  action,)  his  testimony 
would  not  have  been  receivable.  For  in  a suit 
of  that  sort,  the  plaintiff'  is  called  plaintiff,  with- 
out ceremony. 

II  See  Dumont,  Trait^s  de  Legislation,  and 
supra.,  Vol.  I.  p.  371,  et  sea. 
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pecuniary,  as  it  is  in  the  power  of  money  to 
create. 

In  actions  not  comprehended  under  the 
denomination  of  penal  ones,  the  exclusion  put 
upon  the  evidence  of  the  party  (provided  al- 
ways there  is  but  one)  is  no  less,  in  effect, 
as  well  as  design,  inexorable,  than  in  design 
it  is  in  penal  actions. 

In  the  case  we  have  just  been  viewing,  the 

extensive  case  of  injuries  to  person, the 

same  individual  who,  suing  by  a civil  action, 
and  ciilled  plaintiff,  would  not  be  heard,  suing 
by  an  indictment  or  information,  and  calling 
himself  prosecutor,  is  admitted  without  diffi- 
culty. But  so  long  as  the  words  employed 
are  action  and  plaintiff,  the  difficulty  is  insur- 
mountable, the  judge  inexorable. 

To  the  admissibility  of  the  ^prosecutor  in 
the  capacity  of  a witness,  there  is,  however, 
one  remarkable  exception.  There  is  a class 
of  offences  in  regard  to  which,  how  noxious 
soever  to  the  public  (that  is  to  say,  to  any 
or  every  individual,)  no  one  individual  can 
be  found,  who  (unless  by  accident)  has  any 
interest  capable  of  engaging  him  to  take  upon 
himself  the  expense  and  vexation  attached  to 
the  function  of  prosecutor.  In  all  these  cases, 
either  a factitious  interest  must  be  created, 
or  the  offence  go  unpunished,  and  society  fiill 
to  pieces.  Accordingly,  in  cases  of  this  de- 
scription, as  often  as,  by  the  prohibition  and 
punishment  attached  to  it  by  the  legislature, 
an  act  vvas  created  into  an  offence,  rewards 
were  offered  to  the  individual  by  whose  ex- 
ertions the  conditions  necessary  to  the  inflic- 
tion of  the  punishment  should  be  fulfilled. 
In  the  whole,  or  in  part,  the  punishment  was 
put  into  a pecuniary  shape,  and  termed  a 
penalty;  the  penalty,  in  case  of  success  (or 
a part  of  it,)  constituted  the  remuneration 
of  this  temporary  servant  of  the  public.  Costs, 
— that  is,  a reimbursement  (never  more  than 
partial)  of  expenses  of  suit,  under  that  name, 
were  added  or  not  added,  according  as  the 
lawyer,  by  whom  the  legislator  was  led,  hap- 
pened, for  this  purpose,  to  be  faithful  or  trea- 
cherous, awake  or  asleep. 

What,  on  this  occasion  as  on  all  others, 
was  the  care  of  the  man  of  law,  was,  that 
rules  of  law  should  be  observed;  what,  on 
this  occasion  as  on  others,  was  no  part  of  his 
care,  was,  that  offences  should  be  prevented. 
It  was  decided,  therefore,  that  the  testimony 
of  a witness  of  this  sort— a witness  who,  in 
case  of  conviction,  expected  to  receive  the 
penalty,  or  any  part  of  it  — was  bad,  that  is 
to  say,  inadmissible.  Had  the  person  to  whom 
the  reward  was  offered,  been  allowed  to  earn 
it  by  giving  bis  testimony,  he  would  have 
committed  perjury:  judge  and  jury  would 
constantly  have  been  deceived  by  the  per- 
jury, and  so,  instead  of  the  guilty,  punishment 
would  have  fallen  upon  the  innocent.  How 
so?  For  this  plain  reason:  because  the  suit 
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was  called  civil ; and,  in  a suit  denominated 
civil,  the  plaintiff  is  called  plaintiff.  What- 
soever else  the  king  may  get  by  the  suit, 
what  he  does  not  get  by  it  is,  the  title  of 
plaintiff:  which,  consequently,  finding  no 
other  place  to  rest  on,  rests  upon  the  shoul- 
ders of  him  by  whom  the  function  is  per- 
formed. 

All  instances  of  the  exclusion  of  witnesses 
on  prosecutions  for  offences  created  by  sta- 
tute, are  acts  of  usurpation  committed  by  the 
judicial  authority  against  the  legislative.  But, 
in  the  case  of  the  exclusion  of  informers,  the 
usurpation  is  more  particularly  flagrant  — I 
had  almost  said  impudent.  The  legislature 
beckons  a man  into  court;  the  judge  shuts 
the  door  in  his  face. 

All  this  while,  unless  those  who  know  of 
an  offence  tell  of  it,  it  cannot  be  punished  ; 
and  unless  those  who  know  of  it  are  paid  for 
telling  of  it,  they  will  not  tell  of  it:  this  the 
legislature  is  convinced  of,  and  therefore  of- 
fers money  for  the  telling  of  it. 

The  legislature,  satisfied  that,  without  a 
factitious  inducement,  a man  who  has  not  the 
interest  of  revenge  to  prompt  him.  will  not 
subject  himself  to  the  trouble,  expense,  and 
odium  of  bringing  to  punishment  an  offender, 
whose  offence,  how  prejudicial  soever  to  the 
public,  produces  no  mischief  that  comes  home 
in  the  shape  of  suffering  to  any  particular  in- 
dividual,— orders  that  a reward  to  a certain 
amount  shall  be  given  by  the  judges  to  him 
by  whom  the  information  requisite  for  that 
purpose  shall  have  been  given.  When  the 
man  comes  for  his  reward,  the  judges  refuse 
to  give  it  him.  Why?  Is  it  that  it  was  not 
the  will  of  the  legislature  he  should  have  it? 
No;  hut  because  the  will  of  the  legislature 
is  contrary  to  their  rules. 

Such  are  the  effects,  political  and  moral, 
of  these  excluding  rules;  breach  of  faith,  as 
towards  individuals  — breach  of  obedience,  as 
towards  the  legislature. 

It  is  among  the  maxims  of  men  of  law,  that 
no  man  ought  to  be  suffered  to  be  wiser  than 
themselves:  but  unless  many  men  had  been 
wiser,  as  well  as  more  honest,  than  them- 
selves, society  would  long  ago  have  gone  to 
wreck.  The  maintenance  of  society  has  all 
along  depended  upon  the  evasion  of  this  rule 
of  law.  Society  exists ; therefore  the  rule  has 
been  evaded.  The  intention  of  the  judges  was 
to  defeat  the  intentions  of  the  legislature: 
individuals,  by  defeating  the  intention  of  the 
judges,  have  rendered  to  the  public  that  ser- 
vice w'hich  it  was  their  ohjeet  to  prevent,  and 
to  the  legislature  that  obedience  on  which  the 
preservation  of  society  depends. 

If  the  man  who  saw  the  offence  committed 
has  nothing  to  get  by  telling  of  it,  he  is  an 
unexceptionable  witness:  but  having  nothing 
to  get  by  telling  of  it,  he  has  no  inducement 
to  engage  him  to  tell  it : and  as  telling  of  it 


in  the  character  of  a testifying  witness  at  a 
distance  from  home,  and  under  a certainty  of 
being  baited  by  lawyers,  is  attended  with 
both  vexation  and  expense,  he  has  just  so 
much  inducement  to  prevent  him  from  telling 
it.  One  of  two  things:  either  the  man  who 
on  these  occasions  appears  in  the  character  of 
an  uninterested  witness,  and,  upon  being  in- 
terrogated, declares  himself  upon  oath  to  be 
uninterested,  is  really  an  interested  one  ; or, 
he  acts  without  a motive  — the  effect  is  pro- 
duced without  a cause. 

As  often  as  the  effect  can  be  produced  with- 
out a cau.se,  they  are  willing  (these  men  of 
science)  that  it  shall  be  produced ; they  are 
willing  (these  upright  ministers  of  justice  and 
patterns  of  constitutional  obedience)  that  the 
will  of  their  superior,  the  legislator,  shall  be 
done.  As  often  as  the  effect  cannot  be  pro- 
duced without  a cause,  their  determination 

is,  that  it  shall  not  be  produced,  and  that  the 
will  of  the  legislator  shall  remain  undone  — 
that  the  law,  which  they  are  sworn  to  exe- 
cute, shall  remain  unexecuted. 

But  they  have  a reason  for  what  they  do, 
and  it  is  this : — to  gain  twenty  pounds,  a man 
will  speak  the  truth ; by  coming  and  speak- 
ing the  truth,  he  will  lend  his  exertions  to 
give  execution  to  the  laws:  — therefore,  for 
the  same  price,  he  will  be  ready  to  commit 
perjury.  Yonder  man  cut  the  throat  of  a pig, 
the  other  day,  for  -sixpence ; therefore  he 
would  cut  the  throat  of  his  brother  for  the 
same  price.  Such  is  the  logic  of  these  law- 
yers. 

That  by  this  logic  and  this  wisdom,  per- 
jury was  ever  prevented  in  any  one  instance, 
seems  not  in  the  smallest  degree  probable : 
that  by  the  same  exertions  it  has  in  many 
instances  been  produced,  seems  in  the  highest 
degree  probable. 

By  what  contrivance  the  existence  of  the 
interest  can  be  denied  in  words,  in  such  man- 
ner as  to  save  the  witness  from  the  danger  of 
legal  conviction, ^ — what  expedient  is  in  these 
cases  most  usually  relied  on,  and  upon  occa- 
sion employed,  — I do  not  undertake  (for  it 
is  not  necessary)  to  know.  As  promising  a 
one  as  any,  appears  to  be  this : in  the  pre- 
sent cause,  in  which  I am  plaintifl)  you  give 
me  your  testimony  yralis / in  the  next  cause 
you  will  be  plaintiff,  and  then  it  will  fall  to 
my  share  to  return  the  accommodation; 

Another  arrangement  may  be  this:  — The 
only  man  who  knows  of  the  transgression  is 
forbid  to  tell  of  it.  True  : hut  the  prohibition 
does  not  extend  to  those  who  know  nothing 
about  the  matter.  Well  then  : when  a man 
who  means  to  earn  the  reward,  comes  to  me 
(A.  B.  an  attorney)  to  know  how  he  is  to  get 

it,  this  is  the  way  in  which  we  will  settle  it 
between  us.  Though  he  must  not  tell  the 
judge  in  the  first  instance  — though  he  must 
not  put  in  for  the  reward  (since  it  he  did. 
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the  judges  would  not  let  him  give  the  evi- 
denee  which  he  must  give  to  earn  it,)  — this 
will  be  no  hindrance  to  me,  who  have  no  evi- 
dence to  give.  Let  him,  then,  tell  me  the 
story : and  I,  or  (what  will  do  as  well)  John 
Doe.  will  put  the  story  into  grimgribber,  to 
make  it  intelligible  to  the  judge.  When  the 
trial  comes  on,  the  witness  tells  the  story ; 
when  e.xecution  conies,  I pocket  the  reward. 
The  witness  cannot  receive  a penny  of  it : 
but  I am  a man  of  honour,  and  too  generous 
to  suffer  a good  witness  to  be  a sufferer  by  the 
time  he  has  expended  in  the  public  service. 

Is  interest  in  reality  cleared  away  by  this 
inanoeiivre?  Are  effects  produced  without 
causes,  as  the  sages  of  the  bench  intended 
they  should  be  produced  ? Is  the  self-purga- 
tive oath,  which  must  be  swallowed  upon 
occasion  by  the  witness,  nothing  worse  than 
an  equivocation,  pure  from  the  taint  of  per- 
jury? This  will  depend  upon  the  skill  and 
attention  of  the  preceptor,  and  the  capabi- 
lities of  the  pupil. 

In  the  first  instance,  the  laws  turned  into 
a dead  letter  by  the  precipitancy  of  a judicial 
rule ! In  the  next  place,  something  (to  say 
the  least)  nearly  approaching  to  perjury,  the 
constant  result  of  their  connivance  at  the 
evasions  put  upon  their  own  rules  ! VVhich  is 
the  worst  — the  disorder,  or  the  remedy  ? 

As  the  rule  which  admits  the  evidence  of 
the  plaintiff  when  called  a prosecutor,  is  not 
without  exceptions,  so  neither  is  the  rule 
which  excludes  the  evidence  of  the  plaintiff 
when  called  a plaintiff.  One  exception  — . a 
very  colossus  of  inconsistency  — stares  us  in 
the  face,  and  figures  in  all  the  books.  A sta- 
tute had  been  made,  entitling  a traveller  to 
receive  compensation  at  the  expense  of  the 
hundred,  in  case  of  his  being  robbed  between 
sun  and  sun.  A decision  was  pronounced,  by 
which,  in  this  one  instance,  the  inviolable 
rule  was  violated,  and  the  party  (the  plain- 
tiff in  an  action  on  this  ground)  was  admitted 
to  support  his  demand  upon  the  district  by 
his  own  evidence.  The  word  given  by  way 
of  reason  was  necessity  ; — unless  this  evi- 
dence be  admitted,  the  law  will  fiul  of  its 
effect. 

It  is  difficult  to  see  on  what  ground  to  rest 
the  passing  of  this  statute.  Was  it  to  ex- 
cite the  hundreders  to  vigilance?  Was  it  to 
dissipate  the  loss,  by  breaking  it  down  into 
impalpable  portions,  upon  the  principle  of  in- 
surances? The  first  conception  is  altogether 
visionary,  and  the  second  is  in  repugnancy 
to  it.  Be  this  as  it  may,  obedience  to  the 
legislator  is  always  laudable,  and  especially 
on  the  part  of  a judge.  But,  for  beginning 
the  practice  of  admitting  the  plaintiff’s  evi- 
dence, it  seems  difficult  to  imagine  a case  in 
which  the  demand  for  the  exertion  could  have 
necn  less,  or  the  danger  more  formidable. 
Even  without  any  view  to  protection,  more 
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journeys  are  taken  in  company  than  in  soli- 
tude. In  this  case  it  would  have  been  easier 
than  in  a thousand  others  that  might  be  men- 
tioned, for  a man  to  provide  himself  with 
preappointed  evidence.  To  carry  a witness 
with  him,  might  be  attended  with  expense ; 
to  show  to  a friend  the  contents  of  his  purse 
at  starting,  would  involve  no  expense. 

One  circumstance  tills  up  the  measure  of 
absurdity.  Conceive  the  whole  number  of 
rateable  inhabitants  in  the  hundred  escorting 
the  traveller  the  whole  time  he  employed  in 
traversing  it.  The  traveller  swears  he  was 
robbed : the  hundreders  swear  he  was  not, 
for  they  were  with  him  all  the  time.  The 
one  really  interested  witness  would  command 
the  verdict : the  five  hundred  nominally  in- 
terested, but  really  not  interested  witnesses, 
would  not  be  suffered  to  open  their  mouths.* 

Absurd  as  the  admission  is  in  a relative, 

I mean  not  to  hold  it  up  as  such  in  an  abso- 
lute point  of  view.  Under  favour  of  such  en- 
couragement, here  and  there  a case  has  pro- 
bably happened  in  which  a fraudulent  demand 
has  been  made  on  this  ground,  not  impossibly 
a successful  one.  But,  from  the  station  which 
such  a law,  supported  by  such  a decision, 
still  maintains  in  the  statute  book,  a preg- 
nant proof  is  surely  afforded  (were  all  others 
wanting)  how  little  the  interests  of  truth 
and  justice  would  have  to  apprehend  from 
the  unreserved  admission  of  the  party’s  tes- 
timony in  his  own  favour  in  any  imaginable 
case. 

Equity  presents  a different  scene : for  the 
same  mode  of  searching  after  the  truth  is 
good  or  bad,  according  as,  in  speaking  of  it, 
you  pronounce  the  words  common  law  or 
equity. 

* In  speaking  of  hundreders^  dreading  in- 
accuracy, I took  care  to  limit  the  import  of  t e 
term  by  the  adjunct  rateable.  The  caution  was 
superfluous. 

Anno  1713.  In  the  King’s  Bench.  Parker, 
chief-justice.  “ No  one  living  in  a hundred 
shall  be  allowed  to  give  evidence  for  any  matter 
in  favour  of  that  hundred,  though  so  poor  as 
upon  that  account  to  be  excused  from  the  pay- 
ment of  taxes:  because,  though  poor  at  present, 
he  may  become  rich.” — (The  Queen  against  the 
Inhabitants  of  Hornsey,  10  Mod.  150.)  This 
judge,  whose  sensibility  to  the  idea  of  pecuniary 
interest  was  thus  exquisite,  was  afterwards  chan- 
cellor, with  the  title  of  Earl  of  Macclesfield. 

On  this  footing  continued  the  law  till  the  year 
1735  (8  Geo.  II.  c.  16,  sect.  15.  See  also  22 
Geo.  II.  c.  24;  and  22  Geo.  II.  c.  46;)  when  a 
statute  was  made  to  alter  it.  Recognising  for 
law  the  admission  given  to  the  testimony  of  the 
plaintiff  supposed  to  have  been  robbed  (though 
doctrines  much  better  supported  were  thenj  and 
are  still  overruled  every  day,)  it  gives  admission 
to  the  testimony  of  hundreders,  but  confine  it 
to  this  single  case.  On  all  other  occasions,  han- 
dreders,  that  is,  all  the  good  people  of  England, 
without  exception,  continue  as  certainly  bars 
and  deceivers  as  before. 
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Ask  an  equity  lawyer*,  ask  any  lawyer  ; lie 
will  tell  you  without  difficulty,  and  without 
exception,  that  in  equity  the  testimony  of  the 
plaintiff  never  is  admitted : no,  not  in  any 
case  whatever.  Thus  much  certainly  is  true, 
that  it  never  is  admitted  to  any  good  pur- 
pose: but  thus  much  is  no  less  true,  that  it 
is  admitted  to  every  bad  purpose. 

Here,  on  this  occasion,  the  arrangement 
we  set  out  with  is  unavoidably  departed  from. 
Striving,  in  behalf  of  existing  establishments, 
to  find,  as  far  as  possible,  for  everything  an 
honest  reason  — a reason  referable  to  the  ends 
of  justice,  — I set  out  with  taking  the  fear 
of  producing  deception,  and  the  fear  of  pro- 
ducing vexation,  as  the  causes  of  the  existing 
arrangements.  But  here,  both  principles  of 
arrangement  fail  us  altogether.  The  pheno- 
mena, as  we  see  and  feel  them,  will  be  effects 
without  a cause,  if  anything  but  the  pursuit 
of  the  spurious  ends  of  judicature,  the  ends 
really  pursued  in  the  formation  of  the  tech- 
nical system,  the  professional  interests,  had 
been  in  view  and  aimed  at. 

In  the  first  place,  to  consider  the  testimony 
of  the  plaintiff  as  proffered  by  himself. 

For  the  purpose  of  the  ultimate  decision  — 
for  the  purpose  of  giving  termination  to  the 
suit,  it  is  not  admitted.  Why  ? Lest,  per- 
adventure,  the  suit  should  be  brought  to  an 
untimely  end.  But,  for  the  purpose  of  giving 
commencement  to  the  suit,  the  testimony  of 
this  same  party  is  admitted.  And  here,  lest 
groundless  demands  should  be  excluded,  and 
mala  fide  suits  prevented,  by  the  fear  of  pu- 
nishment as  for  perjury,  that  punishment  is 
taken  off;  and  the  mendacity-licence,  which 
we  have  seen  constituting  the  basis  of  the 
technical  system  of  procedure  in  the  common- 
law  branch  of  it,  is  extended  to  this  pretended 
purer  branch,  the  equity  branch. 

In  the  instruments  by  which  suits  are  com- 
menced in  the  way  of  common  law,  the  men- 
dacity could  be,  and  accordingly  was,  cloaked 
to  a certain  degree  by  the  generality  of  the 
terms.  To  the  equity  branch,  this  cloak  could 
not  be  extended : for  neither  the  grounds  of 
demand,  nor  the  services  demanded  at  the 
hands  of  the  judge,  having  been  put  into  any 
sort  of  method  (not  even  that  wretched  me- 
thod into  which  the  matter  of  common  law 
has  been  shaken  by  the  fortuitous  concourse 
of  atoms,)  a particular  story  required  in  every 
instance  to  be  told. 

A court  of  equity  being  a shop,  at  which, 
for  the  accommodation  of  those  for  whose 
purposes  the  delays  sold  by  the  common-law 
courts  are  not  yet  sufficient,  ulterior  delays 
are  sold  to  every  roan  who  is  content  to  pay 
the  price ; suits  are  every  day  instituted  in 
the  equity  courts,  by  men  who  themselves  are 
as  perfectly  conscious  of  being  in  the  wrong 
as  it  is  possible  for  man  to  be.  A man  who 
owes  a sum  of  money  which  it  is  not  agrec- 
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able  to  him  to  pay,  fights  the  battle  as  long 
as  he  can  on  the  ground  of  common  law,  and 
when  he  has  no  more  ground  to  stand  upon, 
he  applies  to  a court  of  equity  to  stop  the 
proceedings  in  the  common-law  court,  and  the 
equity  court  stops  them  of  course.  Among 
the  uses,  therefore,  of  a court  of  equity,  one 
is,  to  prevent  justice  from  being  done  by  a 
court  of  common  law. 

There  are  many  men  who,  though  they 
have  no  objection  to  reap  the  profit  of  false- 
hood, would  not  be  content  to  bear-the  shame 
of  it,  notwithstanding  the  suspension  put 
upon  all  punishment  — legal  punishment,  by 
the  mendacity-licence  above  mentioned.  The 
fear  of  shame  would  be  apt  to  stare  a man  in 
the  face,  if,  after  reading  a story  composed 
more  or  less  of  facts  which  he  knew  to  be  false, 
it  were  necessary  for  him  to  adopt  them,  and 
make  himself  known  fora  liar  by  his  signature. 
Accordingly,  care  has  been  taken  that  no  such 
unpleasant  obligation  shall  be  imposed.  The 
story  is  settled  between  two  of  his  profes- 
sional assistants,  his  attorney  (in  equity  lan- 
guage, his  solieitor,)  and  his  counsel ; as  for 
the  complainant  himself  (for  so  in  equity  the 
plaintiff  is  called,)  the  orator  (for  so  in  the 
same  language  he  is  made  to  call  himself,) 

I what  is  probable  is,  that  he  does  not—  what 
is  certain  is,  that  he  need  not — ever  set  eyes 
on  the  story  thus  told  under  his  name. 

Such  as  the  seed  is,  sm  h will  the  harvest 
be.  Even  when  the  plaintiff  is  in  the  right,  his 
bill  (such  is  the  name  given  to  his  story)  is  a 
great  part  ofit,  to  the  knowledge  of  every  body, 
a tissue  of  falsehoods.  The  great  judge,  who 
knows  better  than  to  administer  equity  unless 
a composition  of  this  complexion  has  in  regu- 
lar form  been  delivered  in  at  the  proper  office, 
knows  it  so  to  be.  It  is  accordingly  a settled 
maxim  with  him,  that  no  credit  is  to  be  given 
to  anything  that  is  put  into  a bill.  Falsehood, 
in  equity  as  well  as  common  law  — falsehood 
(every  equity  draughtsman  is  ready  to  tell  you) 
is  necessary  to  justice.  Accordingly,  if  through 
delicacy  (which  never  happens,)  or  from  some 
other  cause  (which  frequently  happens,)  the 
attorney  and  the  counsel  between  them  fail  ot 
inserting  the  requisite  quantum  of  falsehoods, 
no  equity  is  to  be  had  till  the  deficiency  has 
been  supplied.  To  assert,  in  positive  terms, 
a fact  concerning  which  a man  is  in  a state  of 
ignorance,  is  to  assert  afalsehood ; and  if  there 
be  such  a thing  as  a lie,  it  is  a lie.  A lie  of 
this  sort  a court  of  equity  exacts  from  every 
plaintiff,  as  a condition  precedent  to  his  learn- 
ing from  the  pen  of  the  defendant  what  it 
happens  to  be  necessary  for  him  to  know. 

Thus  then  stands  the  practice,  with  regard 
to  the  admission  of  the  plaintiff’s  testimony, 
considered  as  delivered  at  his  own  instance. 
For  the  purpose  of  justice,  it  is  not  admitted : 
to  the  effect  of  vexation  and  expense,  and  for 
the  purpose  of  the  profit  extracted  out  of  the 
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expense,  it  is  admitted — admitted  and  ex- 
acted. Nor  need  he  entertain  the  smallest 
hope  for  justice,  unless,  to  swell  the  account 
of  profitable  expense,  this  testimony  (such  as 
it  is)  is  stuffed  with  falsehoods. 

The  real  purpose  of  equity  procedure  will 
be  seen  standing  iti  a still  more  conspicuous 
point  of  view,  when  we  come  to  consider 
how  far,  under  the  rules  of  the  same  courts, 
admission  is  given  to  the  testimony  of  the 
plaintiff,  when  called  for  at  the  instance,  and 
consequently  with  a view  to  the  advantage, 
of  the  defendant. 

§ 2.  Plaintiff" s testimony,  in  what  cases  com- 
pellable at  the  instance  of  the  defendant. 
Inconsistencies  of  Emjlish  law  in  this  re- 
spect. 

The  plaintiff,  is  he  compellable  to  testify 
against  himself? — to  testify  at  the  instance 
of  the  defendant  ? 

Under  this  remaining  head,  as  under  the 
former,  let  us  observe,  in  the  first  place,  how 
the  matter  stands  at  common  law. 

In  cases  called  criminal  cases,  at  the  trial, 
the  plaintiff  (we  have  seen)  is,  under  the 
name  of  prosecutor,  .always  a witness  at  his 
own  instance,  and  consequently  for  himself ; 
frequently  the  sole  witness.  When  in  this 
way  he  has  been  testifying  for  himself,  the 
defendant,  in  virtue  of  the  right  of  cross- 
examination,  possesses  the  faculty  of  causing 
him  to  testify  against  himself.  That  the 
plaintiff  should  be  called  upon  to  testify  by 
the  defendant  in  the  first  instance,  is  w’hat 
can  never  happen,  at  least  never  does  happen. 
Expecting  the  plaintiff,  the  prosecutor,  to 
come  forward,  and  testify  of  course  pro  in- 
terresse  suo,*  it  can  scarcely  occur  to  the  de- 
fendant (th.at  is,  to  the  professional  assistants 
of  the  defendant,)  to  call  for  his  attendance 
in  the  defendant’s  name. 

In  those  criminal  cases  in  which,  as  above, 
there  is  but  one  inquiry,  and  that  inquiry 
carried  on  (if  the  contradiction  may  be  al- 
lowed) by  iininterrogated  evidence,  neither 
party  saying  any  more  than  he  thinks  fit, — 
the  plaintiff,  in  particular,  is  not  compellable 
to  say  anything  at  the  defendant’s  instance. 
Here  again,  however,  to  place  the  case  in  a 
correct  point  of  view,  the  distinction  between 
compulsion  ah  extra  and  compulsion  ah  intrd 
must  be  called  in.  The  prosecutor  k not, 
any  more  than  the  defendant,  compellable  at 
the  instance  of  the  adversary,  by  the  fear  of 
any  collateral  punishment,  like  an  extraneous 
witness ; the  prosecutor,  as  well  as  the  de- 
fendant, is  impelled  by  the  interest  he  has  at 
stake  in  the  cause,  to  say  everything  that  he 
can  say  with  safety  in  support  of  the  interest 
he  has  in  the  cause.  So  far  then  as  the  defen- 
dant, in  his  affidavit,  says  anything  that  can 

• A phrase  employed  on  a particular  occa- 
sion in  equity  law. 
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operate  to  his  own  exculpation,  this  defence 
is  a sort  of  call  (though  an  indirect  call)  upon 
the  prosecutor,  to  bring  forward  any  further 
facts  (if  he  has  any  which  be  can  advance  with 
safety)  that  promise  to  operate  in  refutation 
of  such  defence. 

I’he  facts  thus  brought  forward  in  replv, 

at  whose  instance  are  they  brought  forward  ? 

At  the  defendant’s,  if  at  anybody’s.  But  in 
whose  favour  do  they  operate  ? As  certainlv 
in  the  prosecutor’s,  and  his  only.  Are  there 
any,  that,  if  brought  forward,  would  operate 
to  the  advantage  of  the  defendant — to  the  dis- 
ad  vantage  of  himself  ? So  surely  as  he  knows 
of  any  such,  so  surely  does  he  keep  them  all  ‘ 
to  himself.  So  far  from  being  called  upon 
for  them  by  particuLar  interrogation,  he  is 
not  so  much  as  called  upon  for  them  by  the 
general  terms  of  his  oath.  Before  a jury,  the 
deponent  being  an  extraneous  witness,  the 
oath  says, — “ The  evidence  you  are  about  to 
give  shall  be  the  whole  truth,”  as  well  as 
“ nothing  but  the  truth.”  “ The  contents 
of  tliis  your  affidavit  are  true,”  says  the 
person  by  whom  the  oath  is  administered  to 
a deponent  on  the  occasion  when  he  is  said 
to  make  affidavit.  Correctness  is  stipulated 
for,  how  ill  soeversecured:  completeness,  ab- 
sence of  partial  imperfection,  is  not  so  much 
as  stipulated  for. 

Such  is  the  form,  the  only  form,  in  which 
the  judges  (1  speak  of  that  class  of  which 
learning  is  the  exclusive  attribute)  will  suffer 
testimony  to  be  delivered  to  them,  when  the 
decision  grounded  on  it  is  to  be  framed  by 
themselves. 

In  the  case  of  those  accessory,  and  most 
commonly  redundant,  inquiries,  which,  in  in- 
dictments and  informations,  precede  or  follow 
that  principal  one  which  is  called  the  trial,  — 
the  testimony,  being  likewies  in  the  form  of 
affidavit  evidence,  falls,  in  like  manner,  under 
the  last  preceding  observations.  So  likewise 
in  the  case  of  those  comparatively  summary 
causes,  in  which  (though  ranked  under  the 
head  of  civil  causes)  the  suit,  — instead  of 
commencing  by  a declaration  delivered  in  at 
an  office,  and  never  looked  at  by  the  judge, 
— commences  by  a motion,  i.  e.  by  a speech 
made  to  the  judge,  in  open  court,  by  an  ad- 
vocate. 

In  the  case  of  the  examinations  by  which, 
in  felonious  and  peace-breaking  offences,  the 
trial  is  preceded  (inquiries  performed  by  a 
justice  of  the  peace,)  the  obligation  of  the 
prosecutor  to  testify  at  the  instance  of  the 
defendant,  and  thence  to  the  disadvant^e  of 
his  own  cause,  stands  on  the  same  footing  as 
at  the  trial,  as  above. 

In  a nearly  similar,  though  not  exactly  the 
same,  predicament,  stands  the  ex-parte  in- 
quiry, which,  in  all  suits  prosecuted  by  w- 
aictment,  is  carried  on  in  secret  befor»we 
grand  jury,  antecedently  to  the  trial.  Np 
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defendant  befng  there,  nor  any  person  on  his 
hehalf,  the  plaintiff  cannot  he  compelled  to 
testify  at  the  defendant’s  instance.  But  at 
the  instance  of  any  one  of  those  his  judges, 
the  prosecutor — while  occupied  in  deliver- 
ing his  testimony  at  his  own  instance,  and 
consequently  to  the  advantage  of  his  side 
of  the  cause,  — may,  and  frequently  does,  hy 
questions  put  to  him  by  any  of  those  judges, 
find  himself  under  the  obligation  of  disclosing 
what  may  operate  to  the  disadvantage  of  it. 
Such  counter-interrogation  has  the  effect  of 
cross-examination,  in  so  far  as  the  zeal  and 
probity  of  the  judge  alone  may  be  considered 
as  an  adequate  succedaneum  to  that  same 
zeal  and  probity  added  to  the  interested  zeal 
of  the  party  (the  defendant)  whose  safety  is 
at  stake. 

Let  us  next  suppose  the  case  civil ; and 
the  procedure  still  at  common  law,  viz.  by 
action. 

Principal  or  sole  inquiry,*  the  trial. 

On  this  occasion,  unless  the  plaintiff,  by 
any  of  the  expedients  above  spoken  of,  has 
contrived  to  deliver  his  own  testimony  in  his 
own  favour,  the  defendant  cannot,  by  the 
single  powers  of  common  law,  draw  upon  that 
same  source  for  any  testimony  which  he  on 
bis  part  may  stand  in  need  of. 

But  if  the  plaintiff  has  contrived,  in  any 
such  way,  to  give  himself  the  benefit  of  his 
own  testimony,  the  defendant,  in  virtue  of 
the  right  of  cross-examination,  may  also  put 
in  for  his  share. 

In  general,  therefore,  at  common  law,  the 
defendant  has  no  means  of  obtaining  the  be- 
nefit of  the  plaintiff’s  testimony:  in  no  case 
without  the  consent  of  his  adversary;  nor 
then,  but  at  the  adversary’s  own  instance, 
and  hy  the  adversary’s  own  contrivance : that 
is,  in  no  case  hut  where,  in  all  probability 
(and  at  any  rate  in  the  opinion  of  his  ad- 
versary, the  plaintiff,)  it  will  be  of  no  use  to 
him. 

I said,  by  the  single  powers  of  common 
law.  The  limitative  clause  was  necessary. 
For  in  certain  cases  (though  nobody  knows 
exactly  what  cases,)  by  the  assistance  of  a 
court  of  equity,  the  testimony  of  either  of 
two  persons  about  to  appear  in  the  characters 
of  plaintiff  and  defendant  at  common  law, 
' may  be  extracted  at  the  instance  and  for  the 
benefit  of  the  other.  To  the  extent,  therefore, 
of  the  aggregate,  whatever  it  be,  of  these 
cases  (concerning  which,  guare,  quaere,  et  in 
ceternum  quaere,)  the  objection  to  the  admis- 
sion, the  forced  admission,  of  the  plaintiff’s 
testimony,  has  for  its  psychological  cause  — 
not  the  fear  of  deception,  not  the  fear  of 
producing  vexation  (viz.  excessive  and  pre- 
ponderant vexation,)  but,  if  vexation  must  be 


• Sole  inquiry,  if  the  pleadings  are  not  rcc- 
Koned:  principal  inquiry,  if  they  are. 
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mentioned,  the  fear  of  not  producing  enough 
of  it. 

But,  as  the  draft  drawn  upon  the  breast  of 
the  adversary  for  evidence  is  more  apt,  much 
more  apt,  to  be  drawn  hy  that  of  one  of  the 
two  parties  who  institutes  the  suit,  than  by 
the  other,  who  is  dragged  into  it,  — the  con- 
sideration of  this  mode  of  making  holes  in 
the  door  shut  against  the  light  of  evidence  will 
be  considered  to  more  advantage,  when  the 
defendant’s  side  of  the  cause  comes  under 
review. 

Thus  much  for  common  law : we  come  now 
to  equity  law. 

The  testimony  of  the  plaintiff,  is  it  allowed, 
in  these  courts,  to  be  delivered  at  the  instance, 
anfl  thence  for  the  benefit,  of  the  defendant? 
Not  it  indeed.  But  why  not?  Because,  if  it 
was,  the  man  of  law,  in  all  his  forms,  would 
lose  the  benefit  of  a second  cause.  The  delay, 
vexation,  and  expense  of  a suit  at  common 
law,  is  not  enough  for  him  : the  delay,  vexa- 
tion, and  expense  of  an  equity  suit,  coming 
upon  the  back  of  a common-law  suit,  is  not 
enough  for  him  : — there  must  be  a second 
equity  suit, — or  (so  it  will  be  in  many  in- 
stances) the  facts  in  the  case  will  be  but  half 
brought  out — will  have  been  brought  out  only 
on  one  side. 

There  must  be  what  is  called  a cross  cause, 
commenced  by  a cross  bill,  in  which  the  plain- 
tiff and  defendant  change  sides:  and  the  same 
individual,  on  whose  testimony  not  a single 
fact  was  deemed  fit  to  be  believed,  is  now 
believed ; and  believed  to  such  a degree,  that 
the  testimony  of  a disinterested  witness,  by 
whom  his  testimony  should  be  contradicted, 
would  tell  as  nothing:  the  judge  would  not 
so  much  as  stay  to  inquire  which  of  the  two 
testimonies,  the  interested  or  the  disinte- 
rested, seemed  most  deserving  of  credit,  but 
would  ground  his  decree  upon  the  interested 
testimony,  just  as  if  the  disinterested  had 
never  been  received. 

In  this  particular,  so  far  as  extortion  and 
denial  of  justice  are  improvements,  the  Eng- 
lish edit  ion  of  the  Homan  system  of  procedure 
is  no  small  improvement  on  the  continental 
edition : to  judge  of  it  at  least  by  the  practice 
in  French  law.  In  French  law,  in  (he  course 
of  one  and  the  same  suit,  though  neither  party 
is  supposed  to  deliver  his  testimony  at  his 
own  instance,  each  party  obtains  the  testi- 
mony of  the  other. 

The  old  French  law,  with  all  its  plagues, 
the  French  modification  of  the  technical  sys- 
tem, inclosed  no  such  curse  as  that  of  two 
sets  of  courts,  each  operating  with  powers 
kept  imperfeat,  that  assistance  and  obstruc- 
tion may  be  obtained  from  the  interposition 
of  the  other.  The  inquiry  which  in  the  Eng- 
lish system  occupies  three  suits  — one  com- 
mon-law and  two  equity  suits — was  in  the 
French  system  dispatched  in  one. 
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FiVcii  umler  the  English  etlition  of  the  Ro- 
niiin  system  — in  that  division  which,  in  virtue 
of  a connexion  already  become  obsolete,  goes 
still  by  the  whimsical  name  of  ecclesiastical 
law, — more  honesty  or  more  shame  has  been 
preserved,  than  thus  to  make  two  grievances 
out  of  one.  In  the  courts  called  ecclesiastical, 
as  in  French  law  in  all  the  courts,  in  the 
course  of  one  and  the  same  cause  (I  speak 
of  causes  non-penal)  each  party  obtains  the 
testimony  of  the  other. 

CHAPTER  III. 

EXAMINATION  OF  THE  COORSE  PURSUED  IN 
REGARD  TO  THE  DEFENDANT’S  TESTIMONY 
BY  E.NGUSH  LAW. 

§ 1.  Defendant' s testimony,  in  what  cases  re- 
ceivable in  his  own  behalf.  Inconsistencies 
of  Enylish  law  in  this  respect. 

We  come  next  to  speak  of  the  case  where 
(the  suit,  as  before,  not  affecting  more  than 
one  party  on  each  side)  the  party  whose  tes- 
timony is  in  question  is  the  defendant. 

Is  the  testimony  of  the  defendant  admitted 
at  his  own  instance? 

Here,  as  before,  the  answer  will  be  differ- 
ent according  to  the  species  of  the  suit:  i.  e. 
whether  it  be  criminal  or  civil;  and  if  civil, 
whether  the  theatre  be  a court  of  common 
law,  a court  of  equity,  or  an  ecclesiastical 
court:  and  (whatever  be  the  suit)  according 
to  the  stage  of  the  cause;  i.  e.  which  inquiry 
it  is,  of  the  several  inquiries  which  the  spe- 
cies of  suit  a'dmits  of,  where  it  admits  of  more 
than  one. 

I.  Case,  criminal : procedure  at  common 
law. 

1.  In  this  case,  as  in  that  of  the  plaintiff, 
in  the  first  place  let  the  cause  be  a criminal 
one;  mode  of  procedure  by  indictment ; in- 
quiry, the  principal  one  — the  trial. 

At  the  trial,  is  a defendant  allowed  to  de- 
liver his  own  testimony  at  his  own  instance, 
and  consequently  in  his  own  favour,  to  his 
own  advantage?  No,  and  yes:  no  in  words; 
yes,  in  effect. 

In  words,  no:  for  in  that  station,  let  a man 
say  what  he  will,  it  is  not  evidence.  No  oath 
can  be  administered  to  him;  lest,  if  that  se- 
curity for  veracity  were’  applied,  it  might  have 
tlie  effect  of  confining  his  statements,  his 
mm-evidentiary  statements,  within  the  pale  of 
truth;  which  “ would  be  inconvenient.”  Not 
so  much  as  a question  can  be  put  to  him  by 
anybody.  Not  by  his  own  advocate,  if  he  be 
rich  enough  to  have  one ; not  by  the  advocate 
on  the  side  of  the  prosecution;  not  even  by 
the  judge.  By  being  circumstantiated,  dis- 
tinct, complete,  and  methodical,  his  state- 
ment, if  true,  might  be  seen  to  be  so ; if  false, 
or  incomplete,  might  be  made  to  appear  so: 
which  again,  according  to  established  legal 


notions  of  inconvenience,  would  be  inconve- 
nient. 

In  effect  yes  ; for  so  long  as  it  is  not  called 
evidence,  — nor  sulijected  to  any  of  those 
processes  by  which  evidence  is  purged  (or  en- 
deavoured to  be  purged)' of  its  deceptitious 
qualities,  — he  may  say  whatever  be  chooses 
to  say,  under  the  name  of  bis  defence. 

As  to  the  judges  ad  hoc — the  jury,  with  the 
uniform  degree  of  suspicion  naturally  called 
forth  by  the  view  of  the  situation  in  which 
they  see  him  placed,  added  to  the  variable 
degree  of  suspicion  called  forth  by  the  evi- 
dence that  has  been  delivered  on  the  other  side, 
they  form  their  judgment  of  the  trustworthi- 
ness of  thisnon-evidentiary statement:  taking 
into  account,  at  the  same  time,  its  consistency 
or  inconsistency  with  itself,  and  with  such  re- 
levant facts  as  are  of  themselves  sufficiently 
notorious  without  evidence.  What  they  do 
think  about,  in  judging  of  this  statement,  is, 
its  trustworthiness  or  persuasive  force,  in- 
trinsic and  e.vtrinsic,  as  above  : what  they  do 
not  think  about,  in  judging  of  it,  is,  the  kiss 
that  has  not  been  given  to  the  book ; for  as 
to  any  security  that  may  be  supposed  to  be 
given  by  any  such  kiss,  for  the  truth  of  the 
assertion,  or  the  performance  of  the  engage- 
ment supposed  to  be  sanctioned  by  it  [the  ab- 
sence of,]  it  cannot  be  a secret  to  any  one  of 
them  who,  to  get  out  of  the  box  so  much  the 
sooner,  has  joined  in  a verdict  of  not  yuilty, 
in  favour  of  a defendant  of  whose  guilt  he 
was  at  that  time  persuaded  in  his  own  mind. 

No  counter-interrogation.  Will  the  ab- 
sence of  this  security  for  correctness  and 
completeness  present  itself  to  a juryman  as  a 
reason  for  paying  no  regard  to  what  he  hears? 
Yes  ; when  their  learned  directors  cease  to 
receive  affidavit  evidence  — uninterrogated 
evidence,  to  the  exclusion  of  interrogated 
evidence. 

In  offences  of  the  rank  of  felony,  the  case 
is  comparatively  so  rare,  in  which  a man  in 
that  unhappy  situation  has  anything  plausible 
to  say  for  himself  (especially  in  the  character 
of  testimony,)  that,  comparatively  speaking, 
the  operation  of  this  non-evidentiary  sort  of 
testimony  seldom  presents  itself  to  view. 

2.  Case  criminal,  as  before. 

Is  the  mode  of  procedure  by  information? 
The  chance  which  a defendant  has  of  profit- 
ing in  this  way  by  his  own  testimony,  will 
not  be  essentially  different.  But,  his  situation 
not  being  in  this  case  so  apt  to  attract  the 
compassion  of  the  public  as  in  the  other, — the 
quantity  of  suffering  to  which  he  stands  ex- 
posed, not  being  so  great  as  in  those  cases 
which  occupy  the  largest  space  in  the  list  of 
indictments,  the  defectiveness  of  his  claim 
to  have  his  non-evidentiary  statement  re- 
ceived on  the  footing  of  evidence,  will  not 
be  so  apt  to  pass  without  remark. 

Moreover,  among  indictments,  a consider- 
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able  number  will  always  be  pauper  causes. 
Nine- tenths,  at  least,  of  the  cases  which  come 
on  in  the  way  of  indictment,  are  cases  of 
depredation;  and  these  have,  almost  all  of 
them,  either  by  statute,  or  by  jurisprudential 
law,  been  promoted  to  the  rank  of  felonies. 
By  pauper  causes,  I mean  here  such  wherein 
the  defendant  is  not  rich  enough  to  engage 
an  advocate.  Having  no  one  to  speak  for 
him,  on  the  part  of  a jury  there  will  naturally 
be  the  more  readiness  to  hear  a poor  culprit 
speak  for  himself. 

Besides,  in  felonies,  the  tongue  of  the  de- 
fendant’s advocate  (when  there  is  one)  is  but 
half  let  loose.  Questions, — interrogations 
and  counter-interrogations,  for  the  extraction 
of  testimony,  — he  is  allowed  to  put.  State- 
ments, or  observations  on  the  evidence,  it  is 
not  allowed  to  him  to  make.* 

Indictments,  especially  in  cases  of  felony 
(by  far  the  most  numerous  class  of  indictable 
cases.)  are,  therefore,  many  of  them,  pauper 
causes.  But  informations  are  none  of  them 
pauper  causes : a principal  recommendation  of 
this  mode  of  prosecution,  as  compared  with 
indictment,  being  the  property  it  possesses 
of  loading  the  parties  with  an  extra  mass  of 
expense  — the  enormity  of  which  has  no  con- 
nexion with  the  merits — which,  being  never 
held  up  to  view  in  the  sentence,  is  of  no  use 
in  the  way  of  example,  and  has  no  other  effect 
than  that  of  impoverishing  the  suitor,  and 
enriching  the  man  of  law. 

3.  Case  crimii.al,  as  before : mode  of  pro- 
cedure, by  attachment:  principal  or  sole 
inquiry  (if  inquiry  it  may  be  called,  where 
there  are  no  questions,)  by  receipt  of  affi- 
davit evidence.  Here  all  discrimination,  all 
subterfuge,  is  at  an  end.  So  long  as  he  is 
not  checked  by  any  such  inconvenient  curb 
as  that  of  counter-interrogation,  and  on  con- 
dition of  his  taking  the  pen  of  an  attorney 
to  speak  through,  instead  of  his  own  lips  (or 
rather  on  condition  of  his  setting  his  hand  to 
sign  what  the  attorney  has  said  of  him  and 
instead  of  him  — for  in  affidavit  evidence 
the  deponent  never  speaks  for  himself,)  let 
his  designation  be  what  it  may,  extraneous 
witness  or  party,  plaintiff  or  defendant,  his 
testimony  is  received  with  equal  deference. 
Interested  or  not  interested,  perjured  or  un- 
perjured,— thus  introduced,  all  doors  and  all 
ears  are  open  to  the  testifier. 

When  an  exclusion  is  put  upon  testimony, 
the  objection  is,  nominally  and  ostensibly  to 
the  station  of  the  proposed  deponent — really 
and  at  bottom  to  the  shape  in  which  the  tes- 
timony is  presented.  Give  but  this  shape  to 
the  testimony -=a  shape  to  the  purposes  of 
justice  the  most  unsuitable,  to  their  own  pur- 
poses the  most  profitable,  — learned  gentle- 


• The  advocate  is  now  permitted  to  address 
the  jury,  by  6 & 7 M'ill.  IV.  c.  114. 

VoL.  vir. 


men  on  this  occasion  pay  no  more  regard  to 
their  own  rules — their  own  most  sacred  and 
fundamental  rules  — than  on  this  and  all  oc- 
casions they  pay  (unless  it  be  for  the  purpose 
of  contravention)  to  the  ends  of  justice. 

4.  These  same  observations  apply  of  course, 
and  with  equal  force,  toall  that  multitudinous 
and  most  extensive  list  of  cases,  in  which,  to 
the  exclusion  of  all  better  evidence,  testimony 
is  received  in  this  unquestioned  and  thence 
most  questionable  shape. f 1.  In  re  criminuH, 
— on  indictments,  on  occasion  of  the  sup- 
plemental inquiry  ; on  infoi  uiations,  on  the 
preliminary  as  well  as  on  the  supplemental 
inquiry.  2.  In  civilly — at  common  law  and 
equity  law,  in  all  motion  causes,  on  the  sole 
inquiry.  3.  In  the  sort  of  motion  causes 
called  petitions  — causes  relati  ve  to  the  estates 
of  bankrupts,  f and  heard  by  the  highest 
equity  judge,  in  a mode  that  by  its  summari- 
ness forms  the  most  striking  contrast  to  the 
regular  equity  mode,  — on  the  inquiry  which, 
in  that  unusually  important  class  of  cases  also, 
is  the  only  one.  4.  On  the  occasion  of  all 
those  incidental  applications,  which  (be  the 
cause  where  it  may,  and  what  it  may)  are 
received  in  the  course  of  the  cause;  and  for 
which  the  occasion  has  been  manufactured 
in  such  abundance,  and  with  such  successful 
industry. 

5.  Procedure,  by  indictment,  as  before  : in-  . 
quiry,  the  preliminary  one,  the  examination, 
as  it  is  called,  before  the  sort  of  judge  called 
a justice  of  the  peace,  acting  singly. 

On  this  occasion,  — there  Iteing,  or  not  be- 
ing as  yet,  a person,  established  (under  the 
name  of  prosecutor)  in  the  station  and  func- 
tion of  plaint  iff,  — the  testimony  of  the  defen- 
dant, in  relation  to  himself,  is  called  for  by 
the  judge.  Called  for  from  that  commanding 
station, — the  occasion  and  the  station  of  the 
respondent  being  more  or  less  perilous,  — for 
the  most  part,  if  be  be  guilty  (as  in  most 
instances  he  is,)  it  comes  from  him  with  re- 
luctance : but,  while  what  he  thus  wishes  to 
withhold  is  extracted  from  him  against  his 
wishes, — whatever  his  wishes  prompt  him 
to  deliver  at  the  same  time,  pours  itself  out 
of  course  at  the  same  gate.  What  he  thus 
advances  on  his  own  behalf,  is  it,  or  is  it  not, 
evidence?  Once  more,  j'es  and  no.  Yes,  to 
the  purpose  of  the  question,  whether  he  shall 
be  subjected  or  no  to  ulterior  prosecution. 


-p  “ Thou  com’st  in  such  a questionable  shape, 
That  I’ll  not  speak  to  thee:” 

-a  parody  syich  as  Hamlet  could  little  have  ex- 
pected from  the  bench  of  justice. 

I*  The  chancellor  is  relieved  from  most  of 
bankruptcy  business,  by  the  statutes  for 
Wishing  and  regulating  the  proceedings  of  the 
Court  of  Bankruptcy.  See  1 & 2 M ill.  IV.  c. 
66,  amended  by  2 & 3 Will.  IV.  c.  1 14;  see 
also  3 & 4 Will.  IV.  c.  47,  and  6 A 6 Will.  IV. 
c.  29.— Ed. 
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Riid  for  that  purpose  consigned  to  imprison- 
ment for  safe  custody.  No,  to  the  purpose 
of  the  (|uestiou  ‘ guilty  or  not  guilty;’  the 
question  to  be  decided  at  the  trial.  Yes,  in 
tl.e  first  case,  in  effect:  no,  in  both  cases,  in 
words. 

fi.  Procedure,  by  indictment,  as  before  : in- 
quiry, the  preliminary  one,  before  the  grand 
iury. 

On  the  occasion  of  this  partial  and  secret 
inquiry,  the  presence  of  the  defendant  being 
neither  compelled  nor  admitted,  Lis  testi- 
mony, as  well  at  his  own  instance  as  at  the 
instance  of  his  adversary  or  the  judge,  is  out 
of  the  question. 

II.  Civil  cases,  at  common  law. 

Case,  a civil  one ; procedure,  in  the  way 
of  action : inquiry,  the  principal  one,  the  trial : 
(the  only  one,  except  the  sham  inquiry  com- 
|)Osed  of  the  pleadings  — the  inquiry  carried 
on  by  lawyers  on  both  sides,  for  the  benefit 
of  themselves  and  their  superiors  and  pro- 
tectors, by  reciprocal  efli’usions  of  falsehood, 
of  vague  assertion,  and  nonsense,  poured  out 
under  the  mendacity -licence,  without  the 
signature,  and,  as  to  details,  without  so  much 
as  the  privity  of  the  suitors  who  are  made 
to  pay  for  it.) 

On  the  occasion  of  the  trial,  occasion  has 
been  taken  to  delineate  the  plaintiff,  appear- 
ing in  disguise,  in  causes  of  this  class,  in  the 
character  of  an  extraneous  witness:  admit- 
ted, in  that  character,  in  spite  of  technical 
rules  and  principles,  to  employ  his  own  tes- 
timony in  the  support  of  his  own  claims. 

In  this  advantage  the  defendant  has  no 
means  of  sharing.  At  the  trial,  he  is  not 
shut  out,  because  nobody  is  shut  out.  But  at 
the  trial,  speak  he  must  not : not  in  his  own 
character;  nor  is  there  a crevice  through 
which  he  can  creep  in,  to  speak  in  any  as- 
sumed one. 

Speak  indeed  he  may,  if  mere  speaking 
will  content  him,  without  speaking  to  any 
purpose.  For,  in  cases  of  this  class,  defen- 
dant and  plaintiff  standing  on  even  ground, 
and  without  any  nook  for  compassion  (real 
or  hypocritical)  to  plant  itself  upon,  and  cry. 
Hear  him ! hear  him ! whatever  be  may  (if 
he  have  courage)  insist  upon  saying,  will  be 
watched  by  men  with  sieves  in  their  hands  ; 
and  whatever  testimony  he  may  take  upon 
him  to  throw  in  along  with  his  matter  of 
argument  and  observations,  will  be  carefully 
separated,  and  forbidden  to  be  lodged  in  the 
budget  of  evidence.* 


• There  is  one  case,  according  to  Phillipps, 
in  which  the  evidence  of  the  defendant  is  al- 
lowed to  be  given  in  his  own  behalf,  on  the  oc- 
ca.sion  of  an  action  in  the  common-law  courts. 
The  case  I allude  to,  is  that  of  an  action  for  a 
malicious  pro.«ecution,  “ where  it  seems,”  says 
Phillipps.  “ to  have  been  understood,  that  the 
vidence  which  the  defendant  himself  gave  on 


[B.  IX.  p.  V. 

One  case  there  is,  which  for  its  oddity, 
as  well  as  its  inconsistency  and  absurdity,  is 
worth  observing. 

This  is  the  case  of  a mandamus. f Like 
an  attachment,  a mandamus  is  a writ  of  a 
special  nature.  Like  an  attachment,  this  writ 
is  not  to  be  had  without  asking  for  in  open 
court : and  it  is  by  alfidavit  evidence,  that, 
on  this  as  on  all  other  occasions,  the  appli- 
cation is  supported  and  opposed.  In  the  case 
of  the  attachment,  the  writ  is  directed  to 
the  sheriff,  and  commands  him  to  seize  the 
body  of  the  defendant,  and  do  with  it,  he 
knows  how;  in  the  case  of  the  mandamus,  it 
is  addressed  to  the  party,  the  defendant. 

But  the  curious  circumstance,  and  that 
which  brings  it  under  the  present  head,  is 
this: — When  once  the  writ  is  issued,  not 
only  the  testimony  of  the  defendant  is  ad- 
mitted, but  no  other  evidence  is  admitted : 
when  admitted,  it  is  admitted  not  only  with- 
out the  check  of  counter-interrogation,  but 
without  so  much  as  the  sanction  of  an  oath: 
and  in  1 his  shape,  still  less  trustworthy  than 
even  that  of  affidavit  evidence,  it  is  not  only 
admitted,  but  made  conclusive. J 


the  trial  of  tlic  indictment,  may,  under  certain 
circumstances,  be  received  in  his  favour  on  the 
trial  of  the  action.”  Phillipps,  i.  66. 

Observe,  that  in  this,  as  in  so  many  other 
cases,  evidence  which  might  without  any  trouble 
be  obtained  in  a good  shape,  is  carefully  put 
into  a bad  one.  What  the  defendant  said  on  the 
first  occasion,  may  be  received  in  his  favour  on 
the  .second ; though  by  what  evidence,  except 
hearsay  evidence,  he  can  be  proved  to  have  said 
it  (unless  the  judge’s  notes  happen  to  have  been 
preserved)  is  not  clear:  while  the  defendant 
liimself,  who  is  there  in  court,  ready  to  be  ex- 
amined, and  without  the  slightest  inconvenience 
in  the  shape  of  delay,  vexation,  or  expense, 
stands  peremptorily  debarred  from  opening^his 
mouth.  Whether  he  is  allowed  in  this  case  to 
give  evidence  for  himself,  or  no, — certain,  how- 
ever, it  is,  that  in  this  one  case  his  wife  is  al- 
lowed to  give  evidence  for  him,  which,  in  the 
opinion  of  Phillipps,  seems  to  be  the  same  thing. 
The  reason  given  by  Lord  Holt  for  admitting 
in  evidence  the  oath  of  the  defendant’s  wife,  to 
prove  the  felony  committed,  is  as  follows : “ For 
otherwise,  one,  that  should  be  robbed  would  be 
under  an  intolerable  mischief:  if  he  prosecuted 
for  such  robbery,  and  the  party  should  be  ac- 
quitted, the  prosecutor  would  be  liable  to  an 
action  for  a malicious  prosecution,  without  the 
possibility  of  making  a good  defence,  though  the 
cause  of  prosecution  were  ever  so  pregnant.”— 
The  reason  is  a good  one;  but  admit  its  good- 
ness, and  what  becomes  of  the  exclusionary  rule? 
— Editor.  , , 

•f  Ls  this  a regular  cause  ? an  action  ? or  is  it 
not  rather  a sort  of  motion  cause?  By  lawyers  it 
is  confounded  with  actions.  But  in  the  track  of 
procedure,  its  march  is  that  of  a motion  caus& 

J In  one  case,  one  sort  of  case, — viz.  that 
where  the  object  of  the  mandamus  is  to  procure 
the  filling  up  of  a vacant  office  in  a “ boro^n 
or  corporation,”  or  the  due  filling  of  it  up  where 
unduly  filled, — provision  has  been  made  by* 
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III.  Civil  cases  in  equity  law. 

In  equity  procedure,  the  case  of  a defen- 
dant proffering  his  own  testimony  without 
its  having  been  called  for  on  the  part  of  the 
plaintiff,  can  never  happen  : a suit  in  equity 
never  commencing  in  any  other  way  than 
by  an  instrument  called  a bill,  in  which  the 
plaintiff  calls  for  the  defendant’s  testimony. 

After  so  much  as  has  been  said,  it  surely 
cannot  require  in  this  place  any  fresh  argu- 
ment to  prove,  that  no  real  service  can  be 
done  to  the  interests  of  truth  and  justice, 
by  taking,  or  attempting  to  take,  each  man’s 
testimony  by  halves ; cutting  out  of  it  what- 
ever part  of  the  facts  happen  to  operate  to 
his  advantage  — retaining  such  only  as  are 
supposed,  on  the  other  side,  to  operate  to  his 
disadvantage.  But,  for  the  purpose  of  illus- 
tration, the  consequences  of  the  attempt  as 
conducted,  may  not  be  undeserving  of  notice. 
Though  neither  party  is  permitted,  at  his 
own  instance,  to  bring  to  light,  among  the 
facts  that  have  come  to  his  knowledge,  such 
as  appear  to  him  to  operate  in  his  own  fa- 
vour,— each  party  has,  in  a greater  or  less 
degree,  the  opportunity  of  bringing  to  view 
those  same  facts,  in  the  event,  and  through 
the  means,  of  the  interrogation  which  may 
be  administered  to  him  by  the  other.  But 
on  what  depends  the  defendant’s  chance  of 
bringing  to  light  the  whole  or  any  part  of 
such  of  the  facts  that  come  to  his  knowledge, 
as  appear  to  him  to  operate  in  his  own  fa- 
vour? Not  upon  the  merits  of  bis  cause  — 
not  upon  the  truth  or  importance  of  these 
same  facts;  — but,  in  the  first  place,  and  in 
some  degree,  upon  the  dexterity  of  his  pro- 
fessional assistant  in  coupling  the  facts  of  the 
one  description  with  those  of  the  other  ; in 
the  next  place,  absolutely  and  conclusively 

statute  of  Queen  Anne  (9  Anne,  c.  20,)  for  put- 
ting this  sort  of  procedure  upon  a footing  analo- 
gous to  that  of  an  ordinary  action.  But  in  all 
the  other  sorts  of  cases,  the  remedy  remains  still 
in  the  state  in  which  that  statute  found  it. 

In  one  case — one  individual  case  — the  re- 
turn received  somehow  or  other  (it  does  not 
appear  how)  the  sanction  of  an  oath ; but  this 
case  was  out  of  the  common  course:  a special 
order  was  made  for  the  purpose.  (3  Car.  I.,  B. 
R.  Anno  1630.  Palmer,  455.)  Lawyers,  like 
other  men,  are  subject  to  fits  of  forgetfulness; 
in  those  fits,  that  love  of  justice  which,  having 
been  planted  by  nature  in  every  human  bosom, 
can  never  be  completely  eradicated  in  any,  not 
even  in  that  of  a technical  lawyer,  breaks  out 
into  irregularities.  But,  — howsoever  it  may  be 
with  this  or  that  individual,  on  this  or  that 
particular  occasion, — professions,  taken  in  the 
aggregate,  are  ever  steady  to  the  professional  in- 
terest: so  that,  after  the  general  rule,  which  owed 
its  birth  to  the  general  interest  of  the  profession, 
has  been  broken  through  by  the  momentary  and 
casual  prevalence  of  individual  virtue,  or  in- 
terest or  caprice,  the  predominant  force  soon 
lyings  back  the  course  of  practice  into  its  natu- 
m channel.  Here,  on  a particular  occasion,  we 
see  the  mendacity-l'^ence  Cone  of  the  most  efli- 


upon  the  pleasure,  upon  the  accidental  cir- 
cumstances and  exigencies  of  the  situation  of 
his  adversary  the  plaintiff,  coupled  with  the 
sagacity  and  judgment  displayed  by  the  pro- 
fessional assistants  on  that  side,  in  their  en- 
deavours to  turn  to  the  advantage  of  their 
client  the  views  of  the  law.  Of  the  facts 
hrought  to  view  by  the  defendant,  let  those 
which  operate  in  his  favour  be  ever  so  true 
and  ever  so  important,  not  one  of  them  will 
the  judge  ever  hear  of,  if  such  of  the  facts 
as  operate  to  his'  prejudice  are  testified  by 
such  other  evidence  as,  in  the  judgment  of 
the  advisers  of  the  plaintiff,  are  sufficiently 
conclusive:  so  that,  as  to  all  facts  derivable 
from  that  source,  the  chance  which  they  have 
of  operating  with  such  weight  as  is  their  due 
upon  the  mind  of  the  judge,  depends  not 
either  upon  then-  truth  or  their  importance, 
but  upon  the  will  and  pleasure  of  a party, 
who,  the  juster  the  claim  is  to  admission,  is 
so  much  the  more  strongly  engaged  by  inte- 
rest to  refuse  it. 

§ 2.  Defendant's  testimony,  in  what  cases  com- 
pellable at  the  instance  of  the  plaintiff.  In- 
consistencies of  English  law  in  this  respect. 

The  testimony  of  the  defendant,  is  it  com- 
pelled at  the  instance  of  the  plaintiff?* 

1.  Case,  criminal : procedure,  at  common 
law. 

1 & 2.  Case,  criminal : procedure,  by  in- 
dictment or  information  : inquiry,  the  prin- 
cipal one,  the  trial. 

On  this  occasion,  no  compulsion,  direct  or 
indirect:  not  so  much  as  a question  permit- 
ted to  be  asked.  The  defendant,  as  already 
stated,  says  what  lie  pleases  in  his  own  behalf; 
tells  consequently  (as  often  as,  being  guilty, 
he  says  anything  in  the  way  of  testimony,)  a 

cient  instruments  of  the  technical  system)  un- 
warily revoked : on  another  occasion,  we  sliall 
.see  the  regular  practice, — by  which  judges  for- 
bid the  presenting  testimony  to  them,  when  for 
their  own  u.se,  in  any  other  than  one  or  other  of 
two  bad  shapes,  affidavit  evidence  (i.  e.  uninter- 
rogated evidence,)  or  equity  deposition  evidence 
(i.  e.  secretly  and  inadequately  interrogated  evi- 
dence,)— hastily  broken  through,  and  tile  depo- 
nent convened  before  them  and  examined  by 
them  viva  voce,  just  as  if,  on  that  particular  oc- 
casion, a fancy  took  them  for  coming  at  the  truth. 
But  these  rare  instances,  numerous  enough  to 
prove  the  power  of  doing  right,  serve,  by  their 
rarity,  to  show  the  want  of  inclination  to  em- 
ploy it. 

In  the  case  in  question,  fortunately  for  justice, 
unfortunately  for  lawyers,  the  oatli  was  effectual. 
Not  staunch  enough  to  expose  himself  to  the 
pains  of  perjury,  the  maid  fide  defendant,  the 
mayor  to  whom  the  mandamus  was  directed, 
restored  the  plaintiff  to  the  office  from  which  he 
had  been  removed;  the  benefit  of  the  action  on 
the  case  for  false  return,  was  thus  lost  to  the  men 
of  law.  , • . , 

• Those  criminal  cases  included,  in  which  the 
judge  unites  to  his  own  olficc  that  of  ]>laintin 
i.  e.  prosecutor. 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


rjOO 

false  aiul  imperfect  story : not  h question  is 
to  be  put  that  can  tend  to  the  correction  or 
completion  of  it. 

Our  business  here  is  with  the  fact : the 
actual  state  of  the  law.  With  refei  ence  to  the 
ends  of  justice,  what  the  consequence  is,  has 
been  already  brought  to  view  : to  the  guilty, 
nothing  but  impunity  and  triumph;  to  the 
innocent,  nothing  but  danger  and  inconve- 
nience. 

It  is  not  that  no  testimony  is  to  be  received 
from  this  same  source ; on  the  contrary,  any 
testimony  is  received,  that  either  has  come 
from  it,  or  (though  untruly)  has  been  said  to 
come  from  it.  Any  testimony,  so  the  purport 
or  pretended  purport  of  it  be  but  delivered 
through  the  medium  of  another  pair  of  lips  — 
delivered  in  the  shape  of  hearsay  evidence, 

is  received  : unsworn,  umnterrogated  : if 

inaccurate,  uncorrected ; if  imperfect,  un- 
completed. 

Here,  then,  comes  the  often-presented  ques- 
tion, followed  by  the  as  often-returned  an- 
swer. The  testimony  of  the  defendant,  at  a 
criminal  trial,  is  it  compellable?  No,  and  yes: 
no,  in  the  most  trustworthy  shape;  yes,  in 
an  egregiously  untrustworthy  one.  Blessed 
tenderness  1 Encouragement  to  the  guilty, 
injury  to  the  innocent,  resolving  itself  into 
a predilection  for  bad  evidence  ! 

3.  Inquiries  of  all  sorts  (sole,  principal,  sup- 
plemental, preliminary,  in  criminali,  in  civili, 
on  the  principaf  point,  on  incidental  points) 
performed  by  the  receipt  of  affidavit  evidence. 

In  regard  to  admissibility,  at  the  will  of  the 
defendant,  and  consequently  in  his  favour, 
how  the  matter  stands  has  been  seen  already, 
'■^ut,  — when  coupled  with  the  consequences 
that  have  been  made  to  follow  upon  silence, — 
admission,  permission,  is  compulsion.  Every 
assertion  contained  in  the  affidavit  of  the 
plaintiff,  or  of  any  extraneous  witness  testi- 
fying in  this  way  in  bis  behalf,  — every  such 
assertion,  so  it  be  not  irrelevant,  is  in  effect 
a question,  though  a leading,  a suggestive  one. 
Deny  the  fact,  or  you  will  be  considered  as 
affirming  it,  as  confessing  it. 

But  the  mass  of  assertions  contained  in 
tlie  plaintiff’s  affidavit,  though  a sort  of  suc- 
cedaneum  to  a string  of  interrogatories,  is  a 
constantly  imperfect  and  inadequate  one:  the 
interrogatories,  if  such  they  may  be  termed, 
delivered  uno  flatu,  not  arising  out  of  the  an- 
swers : the  silent  virtual  confession  returned 
to  some  of  the  questions,  smothered  by  the 
responses  (satisfactory  or  evasive,  distinct  or 
indistinct)  given  to  others. 

To  display  in  detail  the  imperfections  in- 
herent in  the  nature  of  affidavit  evidence, 
belongs  not  to  this  place : it  has  been  done 
in  a former  Book.* 


• Book  III.  Extraction;  Chap.  Xfll.  Un- 
interroyated  Testimony.  (Vol.  VI.  p.  458.) 
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Thus  much  may  suffice  to  warrant  the  in- 
troduction of  the  already  presented  question, 
followed  by  the  ambiguous  answer  which  there 
is  such  frequent  occasion  to  subjoin  to  it. 

On  the  inquiries  (criminal  and  civil)  in 
which  the  evidence  is  cast  into  the  shape  of 
affidavit  evidence,  is  the  testimony  of  the 
defendant  compellable?  Yes,  and  no:  not 
comirelled  in  any  good  shape ; compelled  in 
this  egregiously  bad  one.  Tenderness  or  i.o 
tenderness,  at  any  rate  a predilection  for,  a 
preference  (and  that  an  exclusive  one)  to,  bad 
evidence. 

4.  Procedure,  by  indictment:  inquiry,  the 
preliminary  one,  the  examination  before  a 
justice  of  the  peace,  as  above. 

On  this  occasion,  too,  the  defendant,  in 
respect  of  the  delivery  of  his  testimony,  lies 
under  a sort  of  compulsion : and  that  more 
efficient  than  we  have  seen  it  in  the  case  of 
ready-written  testimony.  To  produce  the 
compulsion,  no  extraneous  force  is  indeed 
employed ; but  the  other  sort  of  compulsion 
just  described,  compulsion  ah  inirh,  in  this 
as  in  those  other  cases.  On  this  occasion  it 
will  seldom  happen  that  the  testimony  of  the 
defendant  is  called  for,  that  he  is  put  to  the 
bar  to  be  examined,  till  some  other  evidence, 
some  extraneous  testimony  bearing  against 
him,  has  been  previously  delivered.  The  ques- 
tion here  is,  whether  he  shall  be  prosecuted 
and  committed,  or  liberated?  From  silence, 
as  well  as  from  evasive  responsion,  or  false 
responsion,  proved  to  be  so  by  contradiction 
ah  extra,  or  self-contradiction,  the  magis- 
trate will  draw  his  inference.  To  whatever 
evidence  (direct  or  circumstantial)  may  have 
been  brought  out  from  other  lips,  the  circum- 
stantial evidence  consisting  of  this  silence, 
will  constitute  an  addition  of  no  unpersuasive 
kind. 

In  a word,  the  mode  of  collecting  the  tes- 
timony differs  in  this  case  from  the  best  mode, 
by  nothing  but  the  \vant  of  the  presence 
of  the  adverse  party,  with  the  faculty  of  push- 
ing the  inquiry  to  the  utmost,  as  on  the  trial 
in  civil  cases:  and  to  say  the  best  mode,  is  as 
much  as  to  say  the  most  compulsive. 

Perhaps  the  subordinate  and  unlearned 
judge  ad  hoc,  imitating  the  tenderness  of  his 
learned  superiors,  will  aid  and  abet  the  de- 
fendant with  a piece  of  advice,  which,  on  any 
other  supposition  than  that  of  his  being  guilty, 
will  be  of  no  use  to  him.  “ Here  is  the  ques- 
tion ; but  unless  you  have  some  falsehood 
ready,  which  you  think  may  help  to  screen 
you,  do  not  answer  it.” 

Happily,  the  obligation  attached  to  the 
situation  cannot  be  altogether  destroyed  by 
this  pious  endeavour  to  destroy  it.  If  the  ad- 
vice is  taken,  and  silence  preserved,  the  judge, 
with  all  his  high-born  learning,  can  scarcely 
keep  himself  from  drawing  that  inference 
which  common  sense,  unpoisoned  by  leapn* 
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ing,  cannot  avoid  drawing  from  such  data. 
Though  the  answer  should  be  a confession, 
he  cannot  convict;  and  though,  instead  of  an 
answer,  the  silence  he  bespeaks  be  presented 
to  him,  he  can  scarcely  avoid  committing,  and 
taking  order  for  prosecution;  and  if,  instead 
of  silence,  confession  had  come,  he  could  have 
done  no  more. 

II.  Civil  cases  at  common  law. 

1.  Procedure  by  action;  preliminary  sham 
inquiry,  the  pleadings.  Here,  as  in  the  case 
of  procedure  by  affidavit  evidence,  the  com- 
pulsion, though  indirect,  is  still  compulsion, 
and  the  admission,  as  it  were,  merged  in  it. 
The  principle  of  compulsion  is  not  deduced  ab 
extrh,  but  innate  as  it  were,  arising  out  of  the 
cause,  and  proportioned  in  force  to  the  value 
at  stake  upon  the  cause.  A mass  of  jargon, 
in  the  accustomed  form,  has  been  poured  I'orth 
by  your  adversary’s  lawyers:  employ  your’s 
to  reply  to  it  by  a correspondent  muss,  or  you 
lose  your  cause. 

Had  the  object  of  the  framers  of  this  sys- 
tem been  the  attainment  of  the  truth,  — as  in 
felonies  it  was  the  object  of  the  legislature, 
in  ordaining  the  preliminary  examinations,  — 
they  would  here  have  taken  the  same  course  : 
but  (as  anybody  may  see  that  chooses  it)  their 
real  and  sole  object  was,  to  produce,  for  the 
sake  of  the  profit  extractible  out  of  the  ex- 
pense, that  system  of  delay,  vexation  and  ex- 
pense, which  has  been  produced  accordingly. 

Compulsion  (indirect  as  it.  is)  there  is  no 
want  of.  Compulsion  ; but  to  do  what  ? Not 
to  deliver  anything  that  can  serve  for  evi- 
dence— not  to  speak  a syllable  of  truth,  or 
of  anything  that  can  serve  to  bring  out  the 
truth,  — but  to  pay  lawyers  for  writing  lies 
and  nonsense. 

2.  Principal  inquiry,  sole  real  inquiry,  the 
trial.  Here  no  compulsion,  any  more  than  in 
a trial  on  an  indictment  or  information.  No 
compulsion  ; and  (saving  whatever  difference 
there  may  be  in  respect  of  the  value  and  im- 
portance of  the  matter  at  stake,)  the  conse- 
quences— the  mischievous  consequences,  the 
ambiguities,  the  inconsistencies  — the  same 
here  as  there. 

III.  Civil  cases:  equity  law. 

In  all  those  civil  cases  to  which  the  juris- 
diction of  a court  of  equity  extends,  by  one 
means  or  other  the  testimony  of  a defendant 
is  compelled  without  reserve  or  disguise. 

The  question  having  been  propounded,  — ■ 
silence,  silence  as  to  the  whole  together,  is 
taken  for  confession ; an  inference  that  would 
not  be  unreasonable,  if  the  defendant  were 
on  tlie  spot  to  answer  for  himself, — or  if, 
instead  of  one  man  out  of  twenty,  every  man 
were  rich  enough  to  be  able  to  speak  in  the 
only  way  in  which  a hearing  is  to  be  ob- 
tained. 

But,  where  appearance  is  in  question,  com- 
mand does  not  include  permission,  either  in 


law  or  equity._  In  both  places,  men  know 
their  own  business  better  than  to  suffer  a 
cause  to  be  begun  in  a mode  which,  in  nine 
cases  out  of  ten,  brings  it  (as  where  con- 
science presides  it  is  actually  brought,  brought 
in  the  self-same  hour)  to  an  untimely  and 
unprofitable  end. 

Piopose,  then,  the  constant  question; 

no  other  than  the  constant  answer  can  be  re- 
turned to  it. 

In  equity  law,  the  testimony  of  the  defen- 
dant, is  it  compellable?  Yes,  and  no.  No,  in 
the  best,  most  natural,  most  efficacious,  most 
prompt,  least  vexatious,  least  expensive  mode. 
Yes,  in  an  inferior,  makeshift,  accidentally 

(though  but  occasionally)  necessary  mode 

drawn  aside  from  the  ends  of  justice  by  fac- 
titious delay,  vexation,  and  expense. 

Such,  then,  arc  the  shifts  to  which  a man 
is  reduced,  when  straining  to  find  a legitimate 
reason,  or  so  much  as  the  shadow  of  one,  for 
any  part  of  the  mountain  of  abuse  of  which 
the  technical  system  of  procedure  is  com- 
posed. Vexation,  fear  of  producing  unne- 
cessary vexation,  is  that  the  reason  why  the 
testimony  of  a party  is  not  compelled,  in  the 
same  mode  in  which  it  would  be  compelled 
were  he  an  extraneous  witness?  To  save  the 
vexation  of  an  hour,  months  or  years  filled 
with  more  corroding  vexation,  aggravated  by 
a load  of  expense  which  to  nineteen  persons 
out  of  twenty  is  altogether  insupportable? 
Here,  as  elsewhere,  thus  it  is  with  those  ten- 
der mercies,  in  the  vaunting  of  which,  neither 
the  tongue  nor  the  pen  of  the  lawyer  ever 
tires:  begun  in  selfishness,  continued  in  hy- 
pocrisy, it  is  in  cruelty  that  they  end.. 

After  having  been  examined  in  Eis  own 
station  in  this  mode,  the  defendant  is  liable 
to  be  examined,  with  or  against  bis  consent, 
in  the  station  of  a witness,  in  a quite  differ- 
ent, and  (as  far  as  concerns  the  extraction  of 
the  truth  in  plenitude  and  purity)  much  su- 
perior mode.  But  this  case  will  come  more 
fully  and  advantageously  into  view,  when  w<* 
come  to  speak  of  the  case  which  presents  di- 
vers persons  on  the  defendant’s  side. 

IV.  Case  civil:  procedure  by  common  law 
and  equity  together. 

In  speaking  of  the  plaintiff’s  side  of  the 
cause,  we  had  occasion  just  to  note  the  fact, 
that  in  some  cases,  by  the  assistance  of  a 
court  of  equity,  either  party  may  obtain  the 
testimony  of  the  other,  to  be  employed  on  the 
occasion  of  the  trial,  at’  common  law.  Either 
party,  consequently  the  defendant:  — but  the 
plaintiff  (i.  e.  he  who  means  to  become  such) 
in  the  court  of  common  law,  is  the  party  with 
whom  the  application  to  the  court  of  equity, 
for  that  purpose,  will  most  naturally  and  fre- 
quently originate. 

In  this  most  natural  of  the  two  cases,  the 
person  who  proposes  to  himselt  to  become 
plaintiff  by  action  at  common  law,  bcgii< 
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with  orciipying  the  same  station  in  a court 
ot  equity.  A bill  having  this  for  its  object, 
is  distinguished  by  a particular  name:  a bill 
of  discovery. 

Had  the  hosom  from  which  it  was  to  be 
drawn  been  that  of  an  extraneous  witness,  the 
self-same  testimony  would  have  been  com- 
pelled by  an  instrument  called  a subpeena,  and 
delivered,  in  the  best  shape  possible,  that  of 
vivl  voce,  subject  to  counter-interrogation 
and  counter-evidence  on  the  spot  — delivered 
in  the  compass,  perhaps,  of  a couple  of  mi- 
nutes. By  the  assistance  of  a court  of  equity, 
it  is  obtained,  in  an  inferior  shape,  without 
the  security  afforded  for  correctness  and  com- 
pleteness by  the  scrutiny  of  viva  voce  coun- 
ter-interrogation; obtained  at  the  end  of  as 
many  years,  perhaps,  as  it  would  have  occu- 
pied minutes  if  delivered  in  the  most  trust- 
worthy shape.  I speak  of  minutes;  for  eve.n 
though  the  article  of  testimony  thus  required 
be  ever  so  simple  (authentication  of  a deed, 
for  example,  or  communication  of  the  con- 
tents,) a quantity  of  time  more  than  sufficient 
for  the  circumnavigation  of  the  globe,  may  be 
to  be  consumed  in  seeking  for  it. 

As  to  the  rational,  the  justifying  cause  — 
the  ground,  in  point  of  justice  and  utility,  on 
which,  to  the  extent  of  this  class  of  cases,  the 
direct  exclusion,  coupled  with  the  indirect 
and  circuitous  admission,  rests,  — what  it  is 
not,  and  what  it  is,  are  points  equally  out  of 
the  reach  of  dispute.  It  is  not  the  fear  of 
deception  ; for  the  same  testimony  which  is 
excluded  in  the  more  trustworthy,  is  admit- 
ted in  the  less  trustworthy,  shape.  Still  less 
is  it  the  fear  of  producing  vexation,  i.  e.  vex- 
ation beyond  necessity,  and  in  excess.  What 
fear  then  is  it?  It  is  the  fear  of  not  producing 
vexation  enough;  viz.  that  vexation  of  which 
there  never  can  be  enough,  the  vexation  with 
which  delay  and  expense,  and  the  profit  (offi- 
cial and  professional)  extractible  out  of  that 
expense,  keeps  pace. 

By  a recent  decision,  if  the  mischief  is  in 
one  part  limited  and  kept  from  spreading,  its 
inconsistency  is  increased. 

In  the  station  of  an  extraneous  witness,  in 
a dispute  with  which  he  has  no  concern,  a 
man  may,  in  the  direct  mode  (under  the  sub- 
peena without  a bill)  be  compelled  to  deliver 
his  testimony,  how  heavy  soever  the  hutthen 
to  which  he  thereby  subjects  himself;  so  it 
be  that  in  speaking  of  it,  the  word  criminal 
be  not  employed.  A ferfeiture  to  the  amount 
of  the  whole  of  his  estate  may  thus  be  im- 
posed upon  him,  so  it  be  that  the  forfeiture 
be  not  called  a forfeiture. 

If,  for  the  extraction  of  testimony  from 
unwilling  bosoms,  a bill  be  so  much  better 
an  instrument  than  a subpoena,  why  not  ex- 
tend the  application  of  it  to  extraneous  wit- 
nesses? Unfortunately,  the  times  admit  not 
S'  any  sn«M  improvement ; it  is  now  too  late. 


[B.  IX.  P.  V, 

In  law,  no  abuse  too  fliigrant  to  be  cherished; 
but  even  in  law,  no  new  ones  must  now  be 
made.* 

V.  Examination  of  bail. 

By  the  two  words  opposing  bail,  a sort  of 
examination  is  denoted,  which,  anomalous  as 
it  is,  has,  and  under  the  present  head,  a claim 
to  notice.  Two  persons,  whose  relation  to 
the  cause  is  designated  by  that  appellation 
— a sort  of  parties  added  to  the  cause pre- 

sent themselves  in  court,  and  are  subjected 
to  an  examination  analogous  to  that  which  is 
called  cross-examination  in  the  case  of  an  ex- 
traneous witness.  . A species  of  examination 
this,  which  may  be  seen  going  forward  any  day, 
in  any  of  the  superior  courts  of  Westminster 
Hall,  the  Court  of  Chancery  excepted. 

An  action  is  brought ; and  (such  is  the 
established  order  of  things)  the  defendant 
having,  with  or  without  necessity  or  use,  been 
apprehended  as  a malefactor  might  be,  — in- 
stead of  being  brought  before  a judge,  for 
examination  in  the  first  instance,  as  a felon  is, 
to  be  committed,  or  not  committed,  according 
as  the  necessity  for  that  species  of  vexation 
has  or  has  not  existence  — is  committed  to 
prison  in  the  first  instance — to  a prison, 
with  or  without  necessity,  or  (as  a matter 
of  favour)  to  a spunging-house : — that  the 
money  which  might  have  gone  to  his  credi- 
tors, may  be  shared  among  the  lawyers,  who 
have  given  themselves  a better  title  to  it.  Yo 
liberate  him  from  this  vexation,  two  friends 
of  his  come  forward,  and  engage  themselves, 
in  the  event  of  the  defendant’s  losing  his 
cause,  to  do  one  of  two  things  : to  pay  the 
money  that  he  should  have  paid,  or  to  give 
back  his  body  to  the  harpies  of  the  law.  Out 
of  court  exists,  having  existed  time  oiit  of 
mind,  a sort  of  officer  called  the  sheriff,  a 
common  subordinate  to  all  the  four  courts, 
something  between  a constable  and  a judge : 
to  purposes  of  vexation,  a judge — to  purposes 
of  relief,  anything  but  a judge.  As  to  the 
use  of  him  in  the  present  state  of  things  (I 
mean  to  the  purposes  of  justice,  — for  to  the 
purposes  of  established  judicature  he  is  of 
admirable  use;)  conceive  this  personage,  with 
his  subordinates,  interposed,  in  a cause  before 


• I have  spoken  of  the  case  where,  in  cori- 
nexion  with  oral  testimony,  written  evidence  is 
required,  required  at  the  hands  ofa  person  promp- 
ted by  interest  to  suppress  or  withhold  it.  But 
to  this  purpose,  neither  common  law  nor  equity, 
nor  botn  together,  are  adequate:  if  a man  who 
has  money  and  resolution  to  stand  out,  when  pro- 
ceeded against  in  the  regular  course  of  civil  pro- 
cedure, ever  produces  a deed,  or  anything  else  that 
he  would  wish  not  to  produce,  it  is  his  attorney’s 
fault.  Powers  such  as  unlearned  magistrates  ex- 
erci.se  every  day  in  cases  of  felony,  with  so  much 
promptitude  and  success — powers  fortracing  ef- 
fects from  hand  to  hand — are  altogether  unknown 
to  learned  ones.  Such  promptitude  accords  not 
with  the  ends  of  judicature. 
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a court  of  conscience,  between  the  court  and 
their  beadle  ; in  a cause  before  a justice  of 
the  peace,  between  the  magistrate  and  his 
constable.  This  interposition  supposed,  con- 
ceive the  improvement  it  would  make  in  those 
instances,  and  you  will  have  a tolerably  dis- 
tinct view  of  the  necessity  and  use  it  is  of, 
in  the  several  instances  in  which  it  continues 
to  have  place. 

The  bail  are  nowin  court ; for  at  that  au- 
gust seat  of  judicature  the  presence  of  those 
incidental  parties,  at  that  early  stage  of  the 
cause,  is  as  necessary  as,  at  every  other  stage 
but  the  last,  the  presence  of  the  principal 
parties  is  (for  so  it  has  been  made)  impossi- 
ble." The  bail  are  in  court:  a cause,  a sort 
of  incidental  cause,  is  to  be  tried,  viz.  whe- 
ther, to  the  purpose  of  atfoi  ding  to  the  plain- 
tiff an  adequate  security  for  the  performance 
of  their  engagement  to  him,  they  arc  in  a 
state  of  solvency.  If  xinopposed,  the  fact  is 
sufficiently  proved  by  their  own  statement, 
made  in  general  terms,  but  upon  oath  ; if  op- 
posed, the  opposition  is  made  by  employing 
an  advocate  to  couiiter-interrogate  them:  to 
put  questions  to  them,  in  such  detail  ns  the 
patience  of  the  court  admits  of,  concerning 
the  particulars  of  their  property. 

Without  any  such  scrutiny,  because  with- 
out any  power  of  administering  an  oath,  this 
same  pair  of  guarantees,  or  another  pair  (for, 
of  the  chaos  of  complication  in  which  the 
business  is  involved,  this  diversification  forms 
one  of  the  ten  thousand  elements,)  the  same 
pair  of  sureties,  or  another  pair,  have  already 
been  received  by  the  sberiflT in  another  place: 
so  that  these  sureties,  whose  sufficiency  is  to 
become  matter  of  dispute  — these  same  sus- 
pected persons  have,  if  the  suspicion  be  well 
grounded,  had  time  to  convey  themselves  out 
of  the  reach  of  justice. 

Ask  a lawyer,  whether,  in  a civil  case,  and 
at  common  law,  a party  is  ever  examined  — 
examined  in  the  way  in  which  at  the  trial  a 
witness  is?  Answer:  No.  never.  Ask  him 
whether  such  a thing,  if  done,  might  not  be 
an  improvement?  Answer:  Neminemoportet 
esse  sapientioreni  leyibus.  Ask  him  whether 
it  could  be  done  ? Answer:  Impossible,  with- 
out throwing  everything  into  confusion,  and 
overturning  the  very  foundation  of  Black- 
stone’s  venerable  castle,  the  sole  defence  of 
English  liberties. 

Ask  him  whether  he  has  ever  heard  of  a 

• Amongst  other  purposes,  it  serves  that  of 
saving  the  lawyers  in  both  stations  the  pain  of 
an  interview  with  the  parties  whose  fate  they  are 
disposing  of.  The  presence  of  an  exasperated  cre- 
ditor isnotmorein  tolerable  to  an  insolventdebtor, 
than  that  of  either  of  them,  but  more  especially 
of  both  together,  is  to  learned  benches.  In  the 
greater  number  of  instances  it  would  render  a re- 
gular cause  as  prompt  and  unproductive,  though 
the  value  in  dispute  were  above  £40,000,  as  now 
v\  a court  of  conscience  where  it  is  under  40s. 


sort  of  person  called  a bail ; whether  a hail  is 
not,  to  the  purpose  of  eventual  responsibility, 
a party,  and  whether  he  never  heard  a hail 
examined  — examined  just  as  he  might  have 
been,  had  the  court  at  the  time  had  a jury  in 
it,  and  he  been  a witness  on  that  same  side  ? 
Ask  him  once  more,  whether  he  has  not  heard 

of  a sort  of  a thing  called  an  estoppel;^ and 

whether  there  he  not  that  in  it  that  shall  be 
a bar  to  his  plea  of  the  impossibility  of  ex- 
amining a party  at  common  law,  without 
blowing  up  the  old  castle?  Either  you  will 
find  him  standing  mute  like  a prevaricating 
witness,  struck  by  a flash  of  sel  f-contradiction ; 
or,  if  he  says  anything,  it  will  be  to  some  such 
effect  as  this  : — A bail,  party  or  not  party  in 
effect,  is  not  a party  in  name:  we  never  look 
beyond  names. 

Would  it  he  less  conducive  to  the  ends  of 
justice,  to  exaiiiitie  in  this  same  mode,  and  for 
this  same  purpo.se,  one  principal  party  at  the 
outset  of  the  cause,  than  two  subsidiary,  and 
perhaps  unnecessarily  subsidiary  ones,  in  the 
course  of  it  ? Would  not  the  solvency  of  the 
debtor  himself  be  rather  better  worth  knowing 
in  the  first  instance  than  that  of  two  stran- 
gers? Might  it  not  he  better  to  know  from 
himself  wliether  he  be  solvent  or  no,  than  to 
begin  with  sending  him  to  a jail  or  a spuiigiiig- 
house,  and  perhaps  make  him  insolvent,  for 
fear  of  his  being  so?  Answer:  May  be  so; 
but  why  talk  to  us  about  the  ends  of  justice? 
What  have  we  to  do  with  them  ? What  busi- 
ness is  it  of  ours  to  look  at  the  subject  in 
any  such  point  of  view?  What  should  lead 
us  to  it  ? Who  would  pay  us  for  it?  Who 
would  so  much  as  thank  us  for  it? 

What  is  that  sort  of  information  which  is 
got  from  a man,  under  the  name  of  bail,  at 
common  law,  in  the  course  of  a few  minutes? 
Exactly  the  same  sort  of  information  which, 
under  the  name  of  a defendant,  would  begot 
from  the  same  man  in  efiuity,  with  less  secu- 
rity for  correctness  ami  plenitude,  at  the  end 
of  as  many  months:  if,  forexarnple,  i;ewerean 
executor  or  administrator,  Laving  possession 
of  a mass  of  property,  out  of  which  the  plain- 
tiff, a legatee  or  creditor,  called  for  his  sliare. 

In  the  examination  of  bail,  if  the  account 
obtained  by  the  inquiry  he  sufficiently  de- 
tailed and  satisfactory  to  prove  a mass  of  pro- 
perty adequate  to  the  sum  for  which  he  binds 
himself,  there  the  inquiry  stops,  as  in  this  case 
it  is  fit  it  should.  In  the  case  of  the  executor, 
it  may  be  necessary  it  should  go  further:  it 
may  be  necessary  it  should  go  to  the  utmost. 
Extending  over  the  whole  mass,  and  (to  show 
that  nothing  is  omitted)  exhibiting  a sepaniie 
view  of  every  elementary  part  ot  which  that 
aggregate  is  composed,  — it  would  be  inadc- 

+ A man’s  own  deed,  for  esample,  will  serve 
as  an  estoppel  to  his  averring  or  proving  anylhmg 
in  contradiction  to  it  Co.  idu.  l/l* — Aa. 
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qiiate  to  the  purpose,  if  a statement  framed 
with  that  deliberation  of  which  written  dis- 
course alone  is  susceptible,  did  not  accompany, 
or  rather  precede,  the  elucidations  extracted 
by  viva  voce  interrogation.  In  the  case  of  the 
executor,  — to  the  vivA  coce  responses,  a docu- 
ment ofthis  permanent  nature  (in  equity  prac- 
tice in  fact  a succedaneum)  should  in  propriety 
be  a supplement,  a concomitant,  or  a prelimi- 
nary. In  the  cfise  of  the  bail,  it  would  not  so 
constantly  be  necessary  to  justice.  But  even 
in  that  case,  instances  in  which  it  would  be 
necessary,  present  themselves  in  every  day’s 
practice.  Before  the  income  tax,  unless  where 
extracted  by  a bill  in  equity,  an  occurrence  of 
this  sort  was  without  example;  therefore  it 
was  impossible.  Now,  it  has  existed,  and 
existed  in  every  house  ; therefore  it  is  not  im- 
possible. Good  logic  in  a court  of  common 
sense,  if  not  in  a court  of  common  taw. 

VI.  Case  criminal:  procedure  summary. 

The  guards  to  Blackstone’s  castle  (the  castle 
oflavvyercraftjare  numerous  and  vigilant.  But 
the  fortifications  they  have  to  defend  are  ex- 
tensive: the  assailants,  though  scattered  and 
undisciplined,  not  a few.  Here  and  there,  in 
some  neglected  quarter,  reason  will  steal  in 
and  take  post : one  precedent  lets  in  another. 

Jurisprudential  law  is  law  made  by  lawyers, 
never  but  for  the  benefit  of  lawyers:  statute 
law  is  law  made  by  the  self-styled  guardians 
and  representatives  of  the  people,  sometimes 
for  the  benefit  of  the  people.  Procedure  called 
regular,  is  the  work  of  jurisprudential  law: 
procedure  called  summary,  of  statute  law.  Ju- 
risprudential law  is  the  miserable  makeshift  of 
inexperienced  ages  : statute  law,  the  regular 
work  of  power  and  experience,  operating  upon 
the  raw  materials  shot  down  here  and  there 
liy  jurisprudential  law.  As  the  sun  rises,  fogs 
disperse  ; as  statute  law  advances,  jurispru- 
dential vanishes. 

The  legislator,  who,  in  the  reign  of  Philip 
and  Mary,  introduced  the  preliminary  exami- 
nation of  defendants,  in  cases  of  felonious 
offences,  by  single  justices  of  the  peace,  ven- 
tured not  to  intrust  those  magistrates  with 
the  power  of  deciding  upon  the  evidence  so 
collected:  that  power  was  reserved  for  a jury. 
Saving  here  and  there  an  exception  too  in- 
tricate and  absurd  to  be  here  particularized,  a 
felonious  offence  was  in  those  days  a capital 
offence  -.  felony  meaning  then  (what  unclergy- 
able  felony*  means  still)  an  inexplicable  clus- 
ter of  punishments,  of  which  the  only  efficient 
and  comprehensible  one  is  that  most  absurd, 
and  to  English  minds  most  favourite,  of  all  pu- 
nishments, into  which  all  others  are  gradually 
ripening,  death:]  felony,  the  punishment;  and- 
(by  a figure  of  speech  congenial  to  jurispru- 

•  This  distinction  has  been  abolished  by  7 & 8 
Geo.  IV.  c.  28 Ed. 

t The  frequency  of  this  punishment  has  hap- 


dential  rhetoric,)  the  name  of  the  punish- 
ment become  the  name  of  an  offence.  But  the 
power  of  life  and  death  was  too  much  to  be 
intrusted  to  a single  magistrate  ; and  as  to 
tlie  applying,  to  any  offence  that  had  ever  been 
punished  with  death,  any  inferior  punishment, 
it  was  a sort  of  anticlimax  not  at  all  to  the 
taste  of  that  age,  nor  much,  as  yet,  to  the 
taste  of  any  age. 

Depredations,  of  which  this  and  that  par- 
ticular sort  of  article  were  the  subject,  having 
excited  the  passion  of  revenge  in  the  bosom 
of  the  owners  of  the  individual  articles;  and 
these  individuals  happening  to  possess  the 
requisite  share  of  influence  with  the  legis- 
lative body,  — a fresh  exertion  of  legislative 
authority  came  (as  usual)  to  be  made.  Though 
the  rules  of  jurisprudential  law  are  all  of 
them  ex  post  facto  laws,  having  all  the  bad 
properties  of  that  sort  of  law,  with  that  of 
uncertainty  to  boot, — the  iniquity  of  the  prac- 
tice, when  applied  to  statute  law,  seldom  fails 
to  be  recognised.  Feigning  notice  where  there 
is  none,  lawyers,  who,  at  so  easy  a price  as 
the  saying  the  thing  that  is  not,  have  estab- 
lished themselves  in  the  habit  of  dealing  with 
men  as  they  please,  punish  for  disobedience, 
where  obedience  is  impossible:  legislators, 
acting  in  their  own  ch.aracters,  shrink  with 
just  horror  from  such  injustice.  But  though 
the  individual  offence  escapes  unpunished,  it 
is  still  the  individual  offender  that  is  in  view. 
Rarely  do  the  optics  of  the  legislator  carry 
him  beyond  individual  objects;  — to  stretch 
further,  were  it  possible,  might  scarce  be 
prudent : it  would  be  abstraction,  speculation, 
theory : sounds  employed  by  politicians  who 
have  not  the  gift  of  thought,  for  pointing  the 
current  of  jealousy  against  those  who  have: 
means  employed  by  him  who  has  power  with- 
out understanding,  for  keeping  him  who  has 
understanding  without  power  from  giving  the 
public  the  benefit  of  it.  Here  it  was  the  bird 
came  and  perched  : in  hopes  of  catching  that 
same  bird,  the  net  (a  spick  and  span  new  one 
made  for  the  purpose)  is  spread  exactly  in  the 
same  place.  Such  is  the  logic  of  your  prac- 
tical statesmen. 

Finance  excepted  (an  important  branch  of 
legislation,  but  not  the  only  one,)  the  care  of 
the  laws  is  not  the  charge,  nor  therefore  the 
care,  of  any  man.  Method,  consistency,  are 
never  thought  of;  what  does  not  exist,  can- 
not be  disturbed.  Lawyers  love  confusion, 
lawyers  fatten  on  it:  non-lawyers,  born  and 
bred  with  the  yoke  of  the  lawyer  about  their 
necks,  if  haply  they  have  the  wish,  have  not 
the  wit,  to  remedy  it. 

A quantity  of  lead  and  iron  had  been  stolen : 
passions  kindled,  resolution  taken  to  catch 

pily  been  much  diminished  by  the  3 & 4 Will. 
IV.  c.  44,  the  7 Will.  IV.,  & 1 Vich  84,  and 
other  statutes.  See  Vol.  VI.  p.  382,  note  13, 
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the  thief  if  possible.  Lead  and  iron  have  been 
stolen,  and  the  thieves  not  punished:  ergo, 
the  laws  against  stealing  lead  and  iron  are  in- 
sufficient. The  laws  against  stealing  lead  and 
iron  are  insufficient;  ergo,  fresh  ones  must 
be  made.  The  thieves  unpunished : but  how 
happened  it  ? Because  the  fact  could  not  be 
proved  upon  them  : and  how  happened  it  that 
it  could  not  be  proved  upon  them  ? Because, 
when  questioned  about  it,  they  knew  better 
than  to  answer.  Was  it  there  the  shoe  pinch- 
ed  ? this  shows  us  how  to  frame  the  remedy. 
When  a man  is  taken  up  for  stealing  lead  or 
iron,  proyide  that,  if  he  won’t  answer,  and 
answer  to  satisfaction,  it  shall  be  concluded 
that  he  stole  it,  and  he  shall  be  dealt  with 
accordingly.  Ay,  but  this  is  making  him 
criminate  himself : that  is  against  the  rule 
which  forbids  the  putting  it  to  a man  to  ac- 
cuse himself:  a mode  of  procedure  which 
lawyers  abhor,  except  wherethey  find  their  ac- 
count in  practising  it,  and  which  non-lawyers, 
taking  the  interested  clamour  of  lawyers  for 
the  voice  of  reason,  abhor  without  reason. 

True  ; and  therefore  we  must  not  think  of 
hanging,  or  so  much  as  transporting  upon  such 
evidence.  But  a penalty  really  inflicted,  such 
a penalty,  be  it  ever  so  trifling,  is  better  than 
a penalty,  be  it  ever  so  severe,  which  is  not 
inflicted  : a substance,  be  it  ever  so  small,  has 
more  stuff  in  it  than  the  largest  shadow.  To 
make  sure,  say  forty  shillings  and  no  more. 
To  a member  of  parliament,  forty  shillings  is 
as  nothing : confine  the  penalty  to  forty  shil- 
lings, what  the  evidence  is,  will  be  an  object 
not  worthy  inquiring  about. 

So  much  for  the  penalty  : then  as  to  the 
jurisdiction ; for  that  too  must  be  changed. 
Before  a jury  ? No  ; it  cannot  be  : before 
them,  putting  questions  to  the  defendant 
would  never  do : they  are  not  used  to  it : 
they  would  not  come  into  it : besides  that, 
before  the  matter  could  come  to  them,  the 
thief  would  be  prepared  and  over-prepared. 
With  this  description  tacked  to  it,  the  offence, 
if  it  come  anywhere,  must  come  before  a jus- 
tice. Singly  or  in  pairs,  when  acting  in  this 
mode,  people  (it  is  true)  are  not  used  to  see 
justices  trying  theft,  and  trying  it  without 
a jury.  But  penalties  of  forty  shillings,  and 
ten  times  forty  shillings,  are  levied  in  this 
manner  every  day:  therefore,  confine  the  pe- 
nalty to  forty  shillings : say  nothing  about 
theft,  nor  anything  about  questions,  interro- 
gations, or  examination  ; mask  the  question- 
ing by  words  which  imply  questioning  without 
expressing  it ; lawyers  will  not  see  what  you 
are  about,  or  other  people  will  not  mind  them : 
and  thus,  with  friends  and  ftjrtune  on  your 
side,  your  bill  will  pass. 

TIuis  spake  the  bold,  and  fortune  favoured 
them.  Like  the  Lesbian  rule  of  old,  the  rule 
bent,  the  bar  opened,  and  let  in  protection 
for  the  two  favoured  metals. 


Forty  shillings’  worth  of  lead  or  iron  being 
worth  forty  shillings,  how  much  less  is  the 
worth  of  forty  shillings’  worth  of  any  other 
thing?  Such  is  the  question  which  commou 
sense  might  have  put,  had  she  dared  to  raise 
her  voice.  But  either  she  was  not  there,  or 
she  did  not  dare  : had  she  spoken  thus  loud, 
law'yers  would  have  taken  the  alarm,  and 
protection,  instead  of  being  extended  to  other 
things,  would  have  been  lost  to  the  favoured 
metals. 

The  direct  course  would  Lave  been  free 
from  danger:  the  indirect,  the  evasive  course, 
teems  with  it.  I speak  of  the  danger  which 
threatens  innocence. 

Pressed  by  pursuers,  were  a thief  in  a crowd 
to  slip  a purse  into  your  pocket  without  your 
perceiving  it,  or  to  let  drop  a quantity  of  lead 
or  iron  into  the  area  before  your  house,  while 
you  and  your  family  were  asleep  ; were  any 
such  chance  to  happen  to  you,  to  the  satisfac- 
tion of  what  justice  could  you  show  how  you 
came  by  it?  The  eye  that  reads  this,  sees, 
probably,  no  such  danger  in  its  own  case : 
opulence  and  character  afford  you  protec- 
tions of  stronger  texture  than  are  to  be  found 
in  the  tenor  of  this  law:  but,  turning  your 
thoughts  for  the  moment,  if  your  mind  be 
strong  enough,  put  yourself  into  the  rags  or 
the  cellar  that  shelter  the  honest  shoe-black 
who  waits  for  custom  near  your  door. 

Metals,  “ lead,  iron,  copper,  brass,  bell- 
metal,  or  solder:”*  cause  to  suspect  that  any 
such  article,  having  been  stolen,  is  concealed 
in  such  or  such  a place : complaint,  on  oath, 
to  a'justice  of  the  peace,  of  the  existence  of 
such  cause : warrant  from  such  justice  to 
search  accordingly,  in  the  day-time  ; finding 
therein  accordingly  : warrant  thereupon,  by 
such  single  justice,  to  cause  the  same,  and  the 
person  in  whose  house,  or  other  place,  the 
same  were  found,  to  be  brought  before  two 
or  more  such  justices.  These  preliminaries 
adjusted,  then  comes  the  clause  authorizing 
the  extraction  of  self-criminating  evidence. 
If  such  person  shall  not  give  an  account,  to 
the  satisi'action  of  such  justices,  how  he  came 
by  the  same,  or  shall  not,  in  some  convenient 
time,  to  be  set  by  the  said  justices,  produce 
the  party  of  whom  he  bought  or  received 
the  same,  he  shall  be  adjudged  guilty  of  a 
misdemeanor.  Penalty  for  the  first  offence, 
40s  ; for  the  second,  £4  ; for  e very  sub.sequent 
offence,  £6:  so  that,  if  there  were  not  other 
laws,  by  which,  in  case  of  other  sufficient 
evidence,  these  same  thefts  are  punishable 
under  the  name  of  theft,  and  with  a degree 
of  severity  which  certainly  cannot  be  charged 
with  insufficiency,  this  law,  instead  of  being 
a prohibition,  would  operate  as  a licence. 

Give  an  account,  to  the  satisfaction  of  such 
justices,  how  you  came  by  the  same?  — or. 


• 2'J  (tco.  II.  c.  20. 
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in  some  eonveiiiont  time,  to  1>e  set  by  them, 
produce  the  party  of  whom  you  bought  or 
reeoivod  the  same?  If,  ns  iiefore  supposed, 
you  know  nothing  cither  of  tlie  tliief,  or  of 
the  stolen  goods,  — tlie  same,  after  having 
been  stolen  out  of  some  other  place,  having 
been  stolen  into  yours,  without  your  know- 
ledge, — how  should  you  ? The  probability 
is,  that,  notwithstanding  your  giving  no  such 
account  as  is  required,  and  oti  failure  of  wliich 
tlie  justices  are  required  to  convict  you, — the 
probaliility  is,  that,  you  being  innocent,  they 
would  not  convict  you.  Be  it  so : but  if  so 
it  be,  then  the  case  comes  to  this ; that  the 
inagistiates,  instead  of  pursuing  the  law  of 
the  land,  pursue  the  law  of  reason  ; and  that, 
instead  of  extract ing,  or  ralber  receiving,  tes- 
tiinony  from  you  (the  defendant,)  in  an  im- 
perfect mass,  according  to  the  terms  of  the  sta- 
tute, they  extract  it  from  you  in  a complete 
state — in  that  state  in  which  (you  being,  by 
the  supposition,  willing)  they  would  have  ex- 
tracted it  from  you,  had  they  <lealt  with  you, 
the  detendant,  as  they  would  have  done  with 
any  extraneous  witness ; or  if,  dealing  with 
you  as  a defendant,  they  had  e.xamined  you 
as  persons  apprebeiuK'd  for  felony  are  exa- 
mined, under  the  statute  of  Philip  and  Mary, 
— for  the  purpose  of  being  committed,  or 
not  committed,  for  trial,  — and  as  defendants 
charged  with  any  sort  of  crime  are  examined 
under  Roman  law,  for  the  purpose  of  being 
convicted  or  not  convicted.* 


• One  law  for  one  sort  of  metal ; another  for 
another : one  law  for  leaf  witli  its  etcreteras,  as 
aforesaid ; another  law  for  pewter.  (21  Geo.  III. 
c.  (W  ) Fancy  not,  that  tlimigh  pewter  should 
have  been  stolen  ever  so  much  to  the  “ satisfac- 
tion ” of  such  two  justices,  it  would  be  in  their 
power  to  punish  for  the  theft  upon  such  evidence, 
or  u})on  any  evidence. 

Moreover,  lead,  iron,  and  copper,  are  unmixed 
metals;  brass, bell-metal,  and  .solder,  are, as  well 
as  pewter,  mixed  ones.  But,  out  of  any  two  metals 
that  will  mix  in  any  proportions,  without  limit, 
you  can  make  as  many  difterent  sorts  of  mixen 
metals  as  you  please:  d fortiori,  out  of  all  the 
uumi.xed  ones,  taken  in  the  aggregate.  Of  these 
mixtures  (not  to  speak  of  possible  existence,) 
I'-e.sales  tlie  three  that  arc  mentioned,  many  there 
are  th.at  have  actual  existence,  under  actually  ex- 
isting names:  pinchbeck,  bronze,  and  so  forth. 
Tinned  copper,  is  it  copper  ? — tinned  iron  (com- 
monly called  tin  simply,)  is  it  iron  ? — steel  (iron 
compounded  with  a minute  proportion  of  car. 
bon,)  is  it  iron,  under  the  act?  Forty  shillings’ 
worth  of  any  one  of  the  many  non-emimerated 
inerals,  how  much  moie  or  less  is  it  worth, — 
hov/  much  more  or  less  well  entitled  is  it  to  the 
protection  of  the  law  in  general,  and  of  this  law 
in  particidar  (if  the  protection  given  by  it  be  a 
proper  one,)  — than  forty  shillings’  wortnof  any 
one  of  the  few  enumerated  ones  ? 

Against  the  enterprises  of  depredators,  while 
sugar  is  in  the  same  rational  and  therefore  ex- 
traordinary way  protected,  honey  is  left  unpro- 
tected; while  iron  is  protected,  manganese  is 
unprotected;  while  turnips  are  protected,  nar- 


CHAPTER  IV. 

IMPKOPRIETY  or  EXCLUDING  THE  TESTIMONY 
OF  A PARTY  TO  THE  CAUSE,  FOR  OR  AGAINST 
ANOTHER  PARTY  ON  THE  SAME  SIDE.  EX- 
AMINATION OF  THE  COURSE  PURSUED  IN 
THIS  RESPECT  BY  ENGLISH  LAW. 

§ \ . Absurdit;/  of  the  exclusion. 

In  this  more  complicated  case,  as  in  the 
former  more  simple  one,  the  task  of  deter- 
mining what  is  right,  receives  not  from  the 
complication  any  additional  dilficulty.  Al- 
ready, over  and  over  again,  the  determination 
has  been  formed  for  all  cases:  but  (hedidiculty 
of  examining  and  exposing  what  is  wrong,  re- 
ceives, from  the  same  cause,  an  enhancement 
much  to  be  regretted. 

On  Ibis  part  of  the  held,  as  on  every  other, 
the  rule  of  simplicity,  the  purest  simplicity, 
will  be  seen  to  be  the  rule  of  utility  and  rea- 
sou  : the  system  of  complication,  to  be  a sys- 
tem of  absurdity,  inconsistency,  and  injustice, 
in  all  its  shapes. 

* Of  tliis  case  the  modifications  are  — 

I.  Plaintiffs  more  than  one.  First  question : 
Shall  each  be  admitted,  if  willing,  to  give  tes- 
timony at  the  instance  of  the  other  ? Second 
question:  Shall  each,  if  unwilling,  be  txnn- 
pellable  to  give  testimony  at  the  instance  of 
the  other? 

II.  Defendants  more  than  one.  In  this  part 
of  the  case  the  questions  likewise  are  two, 
and  of  the  same  import.  Shall  each,  if  will- 
ing, be  admitted — shall  each,  if  unwilling, 
be  compellable  — to  give  testimony  at  the 
instance, of  the  other? 

In  this  case,  over  and  above  all  accidental 
anomalies  and  incongruities,  a curious  ab- 
surdity is  generated  by  the  very  nature  of  the 
general  rule.  Parties,  how  numerous  soever, 


snips  are  unprotected;  and  so  on  without  end. 
Wlien  honey,  manganese,  or  parsnips,  are  the 
things  stolen,  it  is  a wrong  and  a cruel  thing 
to  make  the  thief  accuse  himself:  when  sugar, 
iron,  or  turnips,  it  is  all  right. 

It  is  in  this  way  that  the  existing  chaos  might 
be  made,  at  any  time,  a hundred  times  as  bulky 
as  it  is;  and,  at  the  same  time,  and  by  the  same 
means,  a hundred  times  as  deficient  as  it  is. 

Such  are  the  consequences,  while  a prejudice 

wliich  (unless  all  these  clandestine  laws,  for 

there  are  more  of  them,*  are  so  many  petty  nui- 
sauces)  is  itself  a mighty  nuisance,  calling  aloud 
for  eradication — is,  instead  of  being  eradicated, 
pruned. 

" 2 Geo.  III.  c.  28,  commonly  called  the  Bum- 
boat  Act,  confined  to  the  Thames:— forty  shil- 
lings’ worth  of  goods  stolen  on  or  near  the  Med- 
way or  Severn,  being  worth  more  or  less  than 
forty  shillings’  worth  of  goods  stolen  on  or  near 
the  Thames. 

See  also  the  Thames  Police  Act  Also,  « 
Eliz.  c.  7,  and  15  Car.  II.  c.  2,  relative  to  wood- 
stcalers. 
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being  excluded;  while,  in  the  character  of  an 
extraneous  witness,  the  testimony  of  a single 
deponent  is  sufficient  to  warrant,  a;.d  (if  clear 
of  contradiction,  as  well  from  within  as  with- 
out,) in  a manner  to  command,  decision ; — 
a single  tongue  obtains  thus  a certain  victory 
over  a thousand,  that  would  have  sounded 
in  contradiction  to  it,  had  they  been  suffered 
to  be  heard.  Every  defendant  is,  par  Hat,  by 
his  station  in  the  cause,  a liar : a man  who, 
if  suffered  to  speak,  would  be  sure  to  speak 
false,  and  equally  sure  to  be  believed.  Every 
defendant  is  a liar.  But  every  human  being 
may,  at  the  pleasure  of  every  other,  be  con- 
verted into  a defendant.  Therefore,  and  by 
that  means,  every  human  being  may,  at  the 
pleasure  of  every  other,  be  converted  into  a 
liar,  and,  in  that  character,  his  capacity  of 
giving  admisgible  testimony  annihilated.  The 
jus  nocendi,  the  power  of  imposing  unlimited 
burthens  by  calumnies  not  suffered  to  be  con- 
tradicted, is  thus  offered  constantly  upon  sale, 
to  every  man  who  will  pay  the  price  for  it. 

§ 2.  Plaintiffs  more  than  one  — Examination 
of  this  case. 

Examine  the  subject  in  detail,  you  will  find 
the  mischief,  as  well  as  the  absurdity,  diver- 
sified by  no  small  variety  of  modifications ; 
none  having  any  reference  to  the  ends  of  jus- 
tice, all  arising  out  of  tire  different  modifica- 
tionsof  the  form  of  procedure:  modifications 
agreeing  but  in  two  things;  their  subservience 
to  the  ends  of  actual  judicature  — their  re- 
pugnance to  the  ends  of  justice. 

in  the  first  place,  let  the  multiplicity  be  on 
the  plaintiff’s  side. 

I.  Plaintiff’s  testimony,  — is  it  admissible 
in  favour  of  a co-plaintiff? 

1.  In  cases  called  criminal  (from  what  has 
been  brought  to  view  already,  it  may  be  easily 
inferred)  the  multiplicity  is  not  productive  of 
any  additional  injury  to  the  interests  of  truth 
and  justice.  Where  there  is  but  one  plaintiff, 
one  prosecutor,  his  testimony  is  not  excluded 
by  the  interest  he  has  in  the  cause.  As  the 
testimony  of  one  is  not,  so  neither  would  that 
of  two  or  twenty,  if  there  were  so  many;  but 
there  are  not  usually  more  than  one.* 

2.  Case  called  civil:  mode  of  procedure, 
action  at  common  law.  Neither  in  this  case, 
plaintiffs  (i.  e.  persons  having  need  to  appear 

• In  the  ca.se  of  an  indictment,  where  the 
offence  comes  under  tlie  denomination  either  of 
a felony,  or  of  a breach  of  the  peace,  there  is 
usually  some  person  (and  but  one)  who,  before 
the  justice  of  the  peace  by  whom  the  prelimi- 
nary examination  has  been  performed,  has,  by  an 
engagement  called  a recognisance,  been  bound 
to  prosecute.®  By  this  engagement  the  perso- 
nality of  the  prosecutor  is  fixed. 

® Besides  the  prosecutor,  the  witnesses  are 
bound  in  a recognisance  of  ,i'40  by  the  justice, 
to  appear  at  the  iriid  and  give  evidence Ed. 
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in  that  character)  being  plural,  — neither  in 
this  case,  in  the  hands  of  a well-advised  at- 
torney, need  there  on  that  side  be  any  dearth 
of  evidence.  Two  persons  attacked  and  beaten 
by  four:  each  of  the  two  brings  liis  action, 
supporting  it  by  the  testimony  of  the  other. 
Two  suits  are  thus  manufactured  out  of  one. 
So  agreeable  a circumstance  may  help  to  ac- 
count for  the  establishment  of  the  rule,  and 
may  be  not  unfriendly  to  the  preservation  of 
it. 

But  suppose  a claim  of  the  pecuniary  kind, 
with  or  without  injury  — in  short,  a demand, 
preferred  by  two  persons  linked  together  by 
the  tie  of  one  common  title:  two  tenants  in 
common,  two  joint-tenants.  Here,  either  both 
individuals  are  obliged  to  join  in  the  suit,  and 
thence  become  both  of  them  plaintiffs;  or,  if 
one  be  plaintiff,  and  excluded  on  that  score, 
the  other  is  an  interested  witness,  and  ex- 
cluded on  that  other  score.  True;  but  in  the 
character  of  a purge  to  carry  off  the  faeces  of 
interest,  the  virtue  of  a release  h.as  been  al- 
ready brought  to  vie\v:f  to  each  of  them  let 
this  specific  be  administered  by  turns ; the 
peccant  matter  is  discharged  out  of  him,  and 
he  becomes  a good  witness  for  the  other. 
True  it  is  that  the  specific,  admirable  as  it  is, 
is  not  equally  well  adapted  to  the  constitu- 
tion of  every  case.  Suppose  two  persons  part- 
ners in  trade;  there  might  be  an  awkwardness 
in  the  arrangement,  were  each  partner,  as  the 
exigency  of  the  suit  required,  to  give  up  his 
share  of  the  business  to  the  other. 

I’n  pursue  the  inquiry  through  the  whole 
field  of  actions  and  actionable  cases,  would 
probably  be  thought  rather  a superfluous  task. 
What,  for  the  purpose  of  illustration  has  al- 
ready been  brought  to  view,  may  appear  proof 
sufficient  for  the  cstablishmet)t  of  three  facts: 
tliat  in  one  set  of  cases,  admission  for  the  tes- 
timony of  persons  in  the  situation  of  plain- 
tiffs may  be  gained;  that  in  another  it  cannot 
be  gained ; and  that  in  neither  has  the  dis- 
tinction anything  to  do  with  the  interests  of 
truth  and  justice. 

A corollary  is,  that,  in  some  cases,  there 
may  be  a convenience  in  this  sort  of  commu- 
nity of  interests.  As  one  good  turn  deserves 
another,  each  associate  may  thus,  in  his  turn, 
discharge  himself  of  his  peccant  matter,  for 
the  benefit  of  the  other:  whereas,  when,  in 
point  of  interest,  a man  has  the  misfortune  of 
standing  alone,  it  may  not  be  altogether  easy 
for  him  to  discharge  his  bosom  of  peccant 
matter,  for  want  of  a friendly  bosom  to  empty 
it  into. 

Could  anything  be  done  by  a sale  without 
warranty?  or  if  with  warranty,  might  not  the 
interest  attached  to  the  warranty  be  purged 
off,  as  well  as  interest  in  other  shapes,  by  tlie 
universal  elixir?  Apply  this  to  immoveables 
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;m(l  lo  moveables:  to  property,  real,  personal, 
arui  incorporeal:  learning,  curious  learning, 
in  :iiiy  given  quantity,  might  be  spun  out  upon 
itiis  ground. 

3.  Case  called  civil : mode  of  procedure, 
bill  in  equity.  The  mode  of  pursuing,  or 
professing  to  pursue,  truth,  being  altogether 
different,  according  as,  in  pursuing  it,  you 
pronounce  the  word  law,  or  the  word  equity, 
a different  field  is  thus  opened  for  the  exer- 
cise of  professional  ingenuity.  The  virtue  of 
the  purge  is  no  less  acknowledged  in  equity 
than  in  common  law;  but  if  reciprocity  be 
the  condition,  and  the  suits,  instead  of  con- 
temporary, are  to  be  successive,  the  condi- 
tion of  those  who  have  to  wait  will  be  still 
more  awkward  here  than  at  common  law. 

Equity  procedure  is  peculiarly  adapted  to 
the  treatment  of  complex  cases;  or,  to  speak 
more  properly,  when  a case  becomes  to  a cer- 
tain degree  complex,  in  any  mode  pursued  at 
common  law  it  is  so  utterly  impossible  to 
administer  anything  that  shall  have  so  much 
as  the  semblance  of  justice,  that  cases  of  this 
description  are  shaken  off,  by  necessity,  into 
the  lap  of  equity. 

If,  in  the  field  of  commofl  law,  the  inquiry 
might  find  matter  for  one  volume, — on  the 
ground  of  equity  law  it  might  find  matter  for 
another.  Of  the  matter  peculiar  to  equity,  I 
shall  content  myself  with  giving  one  speci- 
men: for  illustration  it  will  be  sufficient,  and 
more  will  hardly  be  desired. 

In  equity  procedure,  in  a multitude  of  cases 
it  will  happen,  that  whether  a man  shall  be 
plaintiff  or  defendant  is  matter  of  contingency, 
matter  of  choice,  as  parties  happen  to  agree.* 
In  regard  to  co-defendants,  the  rule  in  this 
behalf  (as  there  will  be  occasion  to  state 
presently)  is,  that  they  cannot,  in  favour  and 
at  the  instance  of  a plaintiff,  be  made  to  tes- 
tify one  against  another: — but,  for  himself, 
any  defendant  can  employ  the  testimony  of 
any  other  co-defendant,  as  extracted  by  the 
interrogatories  administered  to  him  on  the 
plaintiff’s  side.  Suppose,  then,  three  persons. 
Primus,  Secundus,  and  Tertius,  who,  in  the 
most  natural  order  of  things,  would  have 
been  co-plaintiffs;  but  Secundus  and  Tertius 
stand  in  need  of  each  other’s  testimony  : in- 
stead of  plaintiffs,  let  them  be  made  defen- 
dants, leaving  the  part  of  plaintiff  to  be  played 
by  Primus  alone,  and  the  problem  is  solved. 

II.  Plaintiff’s  testimony, — is  it  compellable 
at  the  instance  of  a co-plaintiff? 

The  modifications  of  this  case  are  soon  dis- 
posed of. 

1.  Cases  called  cn'mina/.  On  an  indictment 


• All  the  interests  to  be  disposed  of  by  the 
court,  must  be  before  the  court,  niMst  have  the 
opportunity  of  defending  themselves.  Will  you 
join  with  me  in  my  bill  ? No.  Then  I must 
you  upon  the  list  of  defendlants. 
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(as  already  stated)  it  is  neither  natural  nor 
usual  that  there  should  be  more  than  one  real 
plaintiff,  more  than  one  prosecutor.  Sup- 
posing more  than  one  (two,  for  example,)  it 
is  not  natural  that  they  should  have  become 
such,  without  such  an  agreement  as  would  be 
incompatible  with  compulsion  at  that  time. 
Men  who  agree  one  day,  may,  indeed,  dis- 
agree the  next;  but  if  both  are  bound  to 
prosecute,  both  are  bound  also  to  give  evi- 
dence. But,  bound  or  not  bound  to  prose- 
cute, no  individual  being  in  a criminal  case 
recognised  in  the  character  of  plaintiff,  there 
is  no  individual  (defendants  excepted)  who  is 
not  bound  to  give  evidence. 

The  case  is,  in  this  respect,  much  the  same 
on  an  information.  It  is  different,  and  indeed 
opposite,  where  the  prosecution  is  by  motion 
for  attachment.  In  those  cases,  .all  testimony 
is  received  in  no  other  form  than  that  of  affi- 
davit evidence.  On  trial  by  affidavit,  every- 
body testifies  that  pleases;  add  — and  nobody 
that  does  not  please. 

Affidavit  evidence  is  moreover  (as  has  been 
already  observed)  the  sort  of  evidence,  the 
only  sort,  that  is  received  on  the  preliminary 
and  worse  than  useless  inquiry,  which,  for 
the  benefit  and  by  the  hypocrisy  of  the  man 
of  law,  under  the  mask  of  tenderness,  has 
been  made  to  precede  the  trial  on  an  infor- 
mation : as  likewise  on  the  supplemental  in- 
quiry, by  which,  in  case  of  conviction,  as 
well  on  indictments  as  on  informations,  the 
[ trial  is  succeeded, — and  on  which,  on  the 
occasion  of  the  original  offence,  the  defendant 
may,  without  other  evidence,  be  convicted 
of  succeeding  ones.  For  it  is  a rule — an  in- 
violable rule,  with  learned  judges,  never  to 
receive  testimony  when  it  is  for  their  own 
use,  but  in  the  most  untrustworthy  of  all 
forms.  Compulsion  is,  therefore,  out  of  the 
question  in  all  these  cases. 

In  the  case  of  felonies,  on  the  preparatory 
inquiry  performed  by  a justice  of  the  peace 
antecedently  to  the  trial,  the  testimony  of 
every  person  without  distinction  is  compell- 
able, at  the  instance,  as  well  as  by  the  au- 
thority, of  that  magistrate.  Thence,  supposing 
in  the  &st  instance  two  prosecutors,  and  re- 
luctanc#  to  supervene  on  the  part  of  either, 
his  testimony  might,  at  the  instance  of  the 

+ No  man  is  compellable  either  to  make,  or 
to  join  in,  an  affidavit.  Parties  are  virtually  com- 
pellable, by  the  interest  they  respectively  have 
in  the  cause:  the  prosecutor,  lest  he  should  fail 
in  obtaining  the  service  demanded;  the  defen- 
dant, lest  he  should  be  bound  to  render  that 
burthensome  service.  Extraneous  witnesses  pe 
at  perfect  liberty ; they  take  part  with  one  side 
or  another,  as  interest  (self-regarding  interest 
or  sympathetic)  prompts  them : so  that  here  you 
have  no  witnesses  but  partial  ones,  and  these 
free  from  the  check  of  cro.ss-examination  s 
testimony  delivered  in  the  least  trustworuiy  fontt 
that  can  be  found  for  it. 
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other,  be  compelled  notwithstanding;  viz.  by 
tbe  authority  of  the  magistrate. 

In  the  same  cases,  the  same  obligation  ex- 
tends to  the  other  preparatory  inquiry,  — viz. 
that  before  the  grand  jury  ; supposing  it  pre- 
ceded by  the  inquiry  before  the  justice  of  the 
peace. 

But  in  such  indictable  offences  as  do  not 
come  under  the  denomination  either  of  felo- 
nies or  breaches  of  the  peace,  no  such  pre- 
vious inquiry  before  a justice  can  take  place; 
nor  in  felonies,  though  usually,  does  it  neces- 
sarily take  place : still  less  in  breaches  of  the 
peace.  In  these  cases,  therefore,  probably,  as 
in  attachments  certainly,  justice  is,  on  this 
occasion  as  on  so  many  others,  left  to  take 
her  chance.  On  the  inquiry  before  a justice, 
the  mode  of  compelling  attendance,  for  the 
purpose  of  testification,  as  well  before  the 
grand  jury  as  on  the  trial  before  the  petty 
jury,  is  by  an  engagement  called  a recogni- 
zance ; into  which,  prosecutors,  as  well  as 
extraneous  witnesses,  are  by  that  authority, 
and  on  that  occasion,  compelled  to  enter: 
one  person  usually  (possibly,  in  some  in- 
stances, more  than  one)  undertaking,  by  one 
recognisance,  to  prosecute  as  well  as  testify; 
another,  or  others,  undertaking,  by  another 
recognisance,  simply  to  testify,  nothing  being 
said  of  prosecuting. 

Is  there  any  other  mode  of  compelling  the 
appearance  of  a man,  in  either  character,  be- 
fore a grand  jury  ? None  that  I can  find  in 
the  books  ; 1 know  of  none. 

2.  Cases  called  civil : procedure,  by  action 
at  common  law. 

Compulsion  is  here  altogether  but  of  the 
question,  as  between  plaintiff  and  plaintiff. 
We  have  seen  how,  in  some  cases,  two  men, 
having  each  of  them  the  sort  of  interest  that 
a plaintiff  has  in  the  event  of  the  cause,  may 
each  purge  himself  of  the  legal  part  of  that 
interest,  while  the  moral  part  keeps  its  hold 
as  firmly  as  ever  in  his  breast.  But  where 
the  patient  is  a human  creature,  this,  like 
other  purges,  supposes  consent : a suitor  can- 
not be  purged  with  a drenching-horn,  like  a 
horse. 

3.  Cases  called  civil : procedure,  by  suit  in 
equity. 

In  the  case  of  a single  plaintiff,  we  have 
seen,  that  in  that  character  a man  can  never 
be  compelled  to  give  testimony,  — and  also 
for  what  reason.  The  same  reason  would, 
if  there  were  a thousand  of  them,  be  equally 
conclusive. 

§ 3.  Defendants  more  than  one  — their  testi- 
mony in  favour  of  one  another,  how  far 
excluded  by  English  law. 

I.  Can  the  testimony  of  one  defendant  be 
received  in  favour  of  another? 

1.  Cases  called  criminal:  procedure,  by 
indictment  or  information. 


In  these  cases,  as  in  all  others,  the  sta- 
tion of  defendant  is  a situation  to  which  the 
plaintiff  nominates:  it  depends  not  upon  the 
nominee  to  resign  it ; if  so,  it  would  not  be 
often  filled.  For  the  purpose  of  the  principal 
inquiry,  called  the  trial,  a man  cannot  indeed, 
under  this  mode  of  procedure,  be  stationed 
in  it  without  the  fiat  of  a grand  jury ; but, 
unless  the  story  appear  preponderantly  im- 
probable, that  fiat  will  naturally  be  (at  least 
it  ought  to  be)  commanded  by  the  evidence: 
and  it  is  the  characteristic  of  this  species  of 
inquiry,  to  hear  evidence  but  on  one  side. 

In  this  case,  when  the  inquiry  is  the  prin- 
cipal one  (the  trial,)  can  a defendant,  with 
his  own  consent,  at  the  instance  of  a co- 
defendant, give  testimony  in  favour  of  such 
co-defendant?  No,  and  yes.  No,  in  words: 
yes,  in  effect.  No  ; for  in  that  situation,  let  a 
man  say  what  he  will,  it  is  not  evidence.  No 
oath  can  be  administered  to  him  ; not  a ques- 
tion, as  we  have  seen,  can  be  put  to  him  by 
anybody.  Yes,  in  effect : for  to  the  defen- 
dants, to  each  of  them,  be  their  number  what 
it  may,  liberty  is  always  given  to  say,  or  to 
read,  whatever  he  may  think  proper,  under 
the  name  of  his  defence.  Being  allowed  to 
say  whatever  he  thinks  fit,  — if,  in  what  he 
says,  there  be  anything  capable  of  operating 
in  favour  of  a co-defendant,  — what  he  thus 
says  in  favour  of  another,  will  naturally  ope- 
rate upon  the  mind  of  the  jury  with  no  less 
persuasive  force  — will  naturally,  if  there  be 
any  diflFerence,  operate  with  more  persuasive 
force  — than  anything  which,  more  particu- 
larly or  exclusively,  operates  with  the  like 
tendency  in  favour  of  himself. 

As  to  affidavit  evidence,  and  as  many  in- 
quiries (whether  principal,  preliminary,  sup- 
plemental, or  sole)  as  are  carried  on  in  this 
uninquisitive  mode,  and  as  many  sorts  of  de- 
mands (penal  or  non-penal)  as  are  judged  of 
by  the  light  of  this  most  commodious  sort 
of  evidence,  — we  shall  find,  in  the  case  of 
co-defendants,  admission  standing  upon  the 
same  easy  footing  as  we  have  seen  it  stand 
on  in  the  case  of  co-plaintiffs.  With  the  pen 
of  an  attorney  to  speak  through,  let  a man 
present  himself  in  the  garb  ol  a witness, — 
be  he  who  he  may,  party  or  not  party,  inte- 
rested or  not  interested,  perjured  or  not  per- 
jured,  be  the  occasion  what  it  may,  — thus 

introduced,  all  doors  and  all  ears  are  open  to 
him. 

2.  Cases  called  civil:  procedure,  by  action 
at  common  law. 

In  the  case  of  plaintiff  and  co-plaintiff,  the 
efficacy  of  mutual  good  offices  and  of  pur- 
gative releases  has  already  been  brought  to 
view.  But,  even  in  that  more  manageable 
case,  we  have  seen  it  limited ; and,  as  be- 
tween,defendant  and  co-defendant, — if  the 
action  be  of  the  number  of  those  in  whicli 
conduct  of  an  injurious  nature  is  imputed, — 
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the  specific  is,  of  course,  in  this  difficult  case, 
no  more  applicable  than  in  that  more  easy 
one. 

In  a case  of  this  sort,  as  it  is  not  necessary 
for  the  defendant  or  defendants  to  be  present 
(luring  the  trial,  so  neither  is  it  altogether 
natural  or  usual : whatever  a man,  guilty  or 
not  guilty,  can  find  to  say  in  his  defence,  he 
in  general  regards  it  as  more  eligible  to  trust 
to  the  learning  and  eloquence  of  his  advocate, 
than  to  any  chance  he  may  have  of  gaining 
credit  for  anything  he  might  wish  to  say, 
cither  in  his  own  favour,  or  in  favour  of  a 
fellow-defendant,  in  the  character  of  testi- 
mony, though  not  allowed  to  be  delivered 
under  the  technical  name  of  evidence.  The 
sort  of  presumption  here  supposed,  is  of  very 
rare  occurrence.  Certain  it  is,  that  it  will 
not  experience  either  much  inward  satisfac- 
tion, or  much  outward  encouragement,  from 
the  learned  and  eloquent  gentleman,  to  the 
remuneration  ofwhose  learningand  eloquence 
his  money  (if  he  has  any)  has  been  applied. 
If  he  is  guilty,  their  opinion  will  be  (and  in 
this  case  it  will  probably  be  a just  one,)  that 
the  duty  of  demonstrating  his  innocence  can- 
not, with  equal  probability  of  success,  be 
either  trusted  exclusively  to  any  but  them- 
selves, or  so  much  as  divided  with  them- 
selves. If  he  is  not  guilty,  any  endeavour 
which  he  may  be  inclined  to  use  to  make 
known  bis  innocence,  will  naturally  be  re- 
garded as  a sort  of  invasion  of  their  rights. 
Success  depends  not  upon  truth  and  justice, 
but  upon  that  sort  of  learning  which  has  been 
created  for  the  purpose  of  being  made  the 
subject  of  a monopoly  : of  that  monopoly,  of 
which,  at  the  expense  of  so  much  money  as 
well  as  so  much  labour,  they  have  obtained 
their  share. 

Where  punishment  of  so  high  a nature  as 
that  which  is  attached  to  offences  of  the  rank 
of  felony,  is  at  stake,  the  judge  is  naturally 
averse  to  the  task  of  suggesting  any  observa- 
tion, the  tendency  of  which  may  be,  unjustly, 
or  even  justly,  to  diminish  the  chance  which 
the  defendant  may  have  of  making  his  escape 
from  the  severity  of  the  law.  To  the  case 
between  individual  and  individual,  in  which 
one  cannot  lose  but  the  other  must  gain,  this 
sort  of  tenderness  does  not  (for  the  demand 
created  for  it  by  popular  prejudice  does  not) 
extend.  In  summing  up  the  evidence  on  the 
trial  of  an  action,  the  judge  would  say  to  the 
jury  without  scruple,  “ Gentlemen,  the  de- 
fendant Nokes  has  said  so  and, so  in  behalf 
of  defendant  Stiles;  but  the  law  requires 
you  to  lay  all  this  out  of  the  case ; for  it  is 
not  evidence.” 

In  all  purely  pecuniary  cases,  to  which  the 
virtue  of  the  mendacity-fuge  diaphoretic  does 
liot  extend,  — the  natural  effect  which,^in  the 
case  of  a plurality  of  defendants,  results  from 
the  exclusion  put  upon  the  testimony  of  in- 


dividuals in  this  situation,  has  already  been 
brought  to  view.  In  English  jurisprudence, 
in  the  class  of  cases  here  in  question,  this 
mischief  operates  with  undiminished  strength. 
To  rid  himself  of  a troublesome  witness,  an 
unscrupulous  plaintiff  has  no  more  to  do  than 
to  put  him  upon  the  list  of  defendants.*  Seeing 
a man  upon  that  list,  a learned  judge  wants 
nothing  more  to  satisfy  him,  that  the  te.sti- 
mony  of  that  man  (be  he  who  he  may)  is  un- 
worthy of  all  regard  ; and  to  engage  him,  of 
course,  to  give  his  assurance  to  the  jury  to 
the  same  effect. 

If,  indeed,  to  the  same  purpose,  on  the 
same  ocaision,  the  testimony  of  the  same  in- 
dividual had  been  presented  in  the  form  of  an 
affidavit,  unchecked  by  cross-examination,  the 
case  would  havg  been  very  different ; it  would 
then  have  been  good  evidence  : and,  like  the 
testimony  of  any  extraneous  witness,  have 
passed  with  him  for  what  it  was  worth. 

Nay,  but  the  plaintiff  has  no  such  power; 
%ve  are  aware  of  the  mischief,  and  have  pro- 
vided against  it:  he  may  put  a witness,  if  he 
pleases,  upon  the  list  of  defendants;  but  if  no 
evidence  is  given  that  affects  such  defendant, 
his  testimony  is  received  notwithstanding. 

Yes,  verily:  provision  you  have  made;  and 
against  this  abuse  with  about  as  much  felicity 
and  about  as  much  zeal,  as  against  the  rest  of 
that  mountain  of  abuse  which'  is  the  source 
and  measure  of  your  profit.  Every  man  who 
has  a farthing  to  gain  by  lying,  will  always 
be  sure  to  lie : this  is  your  theory : this  is 
w'hat  you  are  bound  by  ; you  are  esloj>ped 
from  questioning  it.  if  he  be  not,  on  what 
pretence  do  you  exclude  a defendant  from 
delivering  bis  testimony  at  the  instance  of  a 
co-defendant?  If,  in  a case  affording,  in  point 
of  moral  interest,  two  plaintiffs,  one  of  them 
has  been  cleared  of  legal  interest,  by  the  name 
of  prosecutor,  or  by  the  relaxatory  purge, — 
ami  the  purge,  though  it  has  given  him  com- 
petency, has  not  given  him  veracity  along 
with  it,  — to  strike  the  defendant  witnesses 
dumb,  if  there  be  a dozen  of  them,  what  has  be 
to  do,  but  to  say  a word  or  two  against  each? 

Nay,  but  the  case  you  are  thus  bringing  out 
against  us  is  an  extraordinary  case.  — Not  so 
very  extraordinary  : but,  however,  take  this, 
which  is  but  too  ordinary  a one.  Plaintiff, 
there  is  but  one  : witness,  an  extraneous  wit- 
ness : witness,  but  that  one,  which  is  suffi- 
cient. But  this  one  witness  is  a liar:  bound 
to  the  plaintiff’s  side,  either  secretly  by  the 
only  interest  that  you  acknowledge  to  have 
any  influence,  or  by  any  or  all  ot  the  other 

* If,  after  the  evidence  has  been  heard  on  the 
part  of  the  prosecution,  no  case  has  been  made 
out  against  some  one  or  more  of  the  defendan^ 
it  is  usual  to  allow  him  or  them  to  be 
at  once,  so  that  they  may  be  able  to  give  w- 
dence  oi>  behalf  of  the  remaining  defeidaBi  or 
defendants,  if  required. — Ed. 
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^imls  of  interest  put  together:  is  it  more 
unreasonable  to  suppose  one  liar  on  this  side, 
than  a dozen  on  the  other  ? For  if  you  are 
not  sure  of  their  being  liars,  or  even  if  you 
are,  what  should  hinder  you  from  suffering 
them  to  be  heard  ? 

But  it  is  vain  to  argue  without  data.  The 
matter  in  dispute  being  given  (and  now  let 
the  case  be  a purely  civil  one, — nothing  of 
injury  supposed,)  the  question  is,  whether 
the  testimony  of  the  defendant,  called  for  by  a 
co-defendant,  will  or  will  not  be  trustworthy. 
His  trustworthiness  depends, — not  upon  the 
cause,  or  the  relation  the  man  bears  to  the 
cause,  — but  upon  the  station,  the  judicial 
station,  which,  at  the  instant’ of  pronouncing 
the  decision,  you,  his  j udge,  happen  to  occupy. 
On  this,  as  on  so  many  other  subjects,  tell  me 
your  station,  I will  tell  you  your  opinions : 
unless  your  station  be  ascertained,  you  know 
no  more  what  your  opifiions  are  on  the  bench, 
than  you  knew  what  they  were  while  at  the 
bar,  till  you  knew  whether  it  was  for  the 
plaintiff  or  the  defendant  you  were  retained. 

Are  you  a Chancellor,  or  a Master  of  the 
Rolls  ? The  man  is  a true  man.  Are  you  a 
judge  of  the  King’s  Bench  ? He  is  a liar,  and 
one  that  would  deceive  your  jurymen,  as  sure 
as  you  suffered  them  to  hear  him.  Being  a 
judge  of  the  King’s  Bench,  are  you,  moreover, 
a commissioner  of  the  great  seal  ? The  man 
is  trustworthy  or  untrustworthy,  according 
as  you  sit  on  the  one  side  or  the  other  of  a 
narrow  passage.  Are  you  a baron  of  the  Ex- 
chequer ? His  character  changes  backwards 
and  forwards,  without  your  being  at  any  such 
trouble  as  that  of  crossing  the  passage:  — 
from  the  same  bench,  and  withoutstirring,  you 
serve  out  law  or  equity,  whichever  happens  to 
be  called  for : if  it  be  law,  the  man  is  a liar ; 
if  it  be  equity,  he  speaks  true. 

Tell  us,  then,  what  is  law  — tell  us  what  is 
equity  : these  are  both  of  your  own  making  : 
each,  whatever  you  are  in  the  mood  to  makeit. 

The  tissue  of  inconsistencies  and  absurdities 
is  not  yet  at  an  end.  In  what  court  is  it  that 
the  testimony  of  a defendant,  called  for  by  a 
co-defendant,  is  not  receivable  ? In  the  court 
where,  in  case  of  mendacity,  the  most  effec- 
tual means  of  exposing  it  are  in  use.  In  what 
court  is  it  that  the  testimony  from  that  same 
source  is  receivable?  In  the  sort  of  court 
where  no  such  means  are  suffered  to  be  em- 
ployed. In  a common-law  court,  there  is  cross- 
examination.  True;  that  is  to  say,  provided 
a jury  be  there  to  hear  it,  — not  otherwise. 
In  a common-law  court,  there  is  cross-exa- 
mination; in  an  equity  court,  there  is  cross- 
examination:  in  both,  the  cross-examination 
is  the  same  sort  of  thing,  in  the  eyes  of  those 
to  whom  the  most  different  things  become 
the  same  thing  when  called  by  the  same  name. 
Common-law  cross-examination,  — questions 
put  ii»  f'ublic,  by  the  adv-^’^te  of  the  party, 
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to  the  deponent  (were  hetodepose,)  after  the 
questions  put  on  the  other  side,  with  the  an- 
swers to  them,  have  been  heard.  Equity  cross- 
examination, — questions  put  in  private,  by  a 
clerk,  who,  unless  bribed,  cares  not  a straw 
for  either  party,  nor  for  anything  but  the 
gettingthrougb  his  task  with  the  least  possible 
trouble : questions  framed  for  him  by  a per- 
son to  whom  it  was  not  possible  to  know  a 
syllable  of  what  the  deponent  would  say,  in 
answer  to  questions  put  on  the  other  side. 

Tell  me  then,  once  more,  on  what  bench 
and  under  what  name  you  sit,  and  I will  tell 
you  what  you  will  think ; or  at  any  rate  (if 
the  term  thinking  be  improper)  what  you 
will  do.  Is  it  your  business  to  cancel  pa- 
pers,* or  keep  rolls  Pf  The  sham  cross-exa- 
mination is  the  only  one  that  you  will  suffer 
to  be  made  : and  it  is  upon  the  strength  of 
this  mock  security,  that  you  will  give  your 
confidence  to  the  defendant’s  evidence.  Is 
it  your  business  to  hear  pleas  before  the  king 
himself,  when  he  is  not  there  Nothing  less 
than  the  true  cross-examination  will  serve 
you ; and  with  this  best  security  at  your  com- 
mand, forasmuch  as  you  can  get  nothing 
better,  — in  this  case,  to  make  sure  of  hear- 
ing the  truth,  and  the  whole  truth,  you  shut 
your  ears  against  the  evidence.  Are  you  that 
double  sort  of  man  called  a lord  cominisssioner 
of  the  Great  Seal ; or  that  other  double  sort 
sort  of  man  called  a baron  of  the  Exchequer  ? 
The  true  and  the  sham  cross-examination 
are  the  same  thing  to  you : but,  at  any  rate, 
with  the  good  security  in  your  hand,  your 
ears  are  shut  against  the  evidence  : with  the 
the  bad  security,  they  are  open  to  it. 

Be  this  as  it  may, — whether  you  are  the 
single  sort  of  man,  or  the  double  sort  of 
man,  you  are  at  any  rate  that  other  sort  of 
man,  in  whose  judgment  (where  it  is  by 
himself  that  the  decision  is  to  be  formed,) 
no  examination  at  all,  is  a better  way  of 
coming  at  the  truth,  and  the  whole  truth, 
than  either  the  good  mode  of  examinaflou 
or  the  bad  one.  Should  the  man  be  sitting 
or  standing  opposite  you,  you  know  better 
than  to  put  a single  question  to  him,  or  to 
suffer  one  to  be  put  to  him  by  anybody  else. 
It  must  be  through  the  pen  of  an  attorney, 
if  you  hear  him ; and  through  that  medium 
you  hear  anybody. 

Instead  of  missing,  would  you  wish  to 
find,  the  truth  ? Instead  of  common  law  and 
equity,  would  you  wish  to  administer  justice  ? 
Instead  of  learning  and  science,  would  you 
wish  to  judge  according  to  common  law  and 
common  honesty  ? Go  to  any  court  of  con- 
science,— go  to  the  study  of  any  country 
justice : learn  there  to  forget  your  learning ; 
in  that  oblivion  you  will  find  the  beginning 
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of  wisdom.  Among  the  shopkeepers,  more 
surely;  for  before  their  court  hangs  a cur- 
tain, behind  which  (happily  for  the  great 
body  of  the  people)  eyes  such  as  yours  have 
not  been  allowed  to  penetrate.  In  the  study 
of  the  unlearned  magistrate,  more  sparingly: 
you  must  there  content  yourself  with  such 
remains  of  wisdom  as  your  vigilance  has  not 
yet  succeeded  in  rooting  out  of  it. 

II.  Can  the  testimony  of  one  defendant  be 
compelled  at  the  instance  of  another? 

1.  Common  law.  Case,  criminal:  proce- 
dure, by  indictment  or  information:  occa- 
sion, the  principal  inquiry,  the  trial.  The 
answer,  in  this  case,  is  clearly  in  the  nega- 
tive. In  the  very  nature  of  the  case,  obli- 
gation to  testify  supposes  interrogation.  But 
on  the  trial,  no  question  can  be  put  to  a de- 
fendant by  anybody  ; therefore,  not  by  a co- 
defendant. 

2.  Law,  common  or  equity:  case,  criminal 
or  civil : procedure,  by  indictment  or  informa- 
tion : inquiry,  sole,  principal,  preliminary,  or 
supplemental : form  of  testification,  affidavit 
evidence.  Whenever  the  evidence  is  delivered 
in  this  form,  the  answer  must  still  be  in  the 
negative.  No  interrogation,  no  eompulsion: 
and  affidavit  evidence  is,  being  interpreted, 
uninterrogated  evidence. 

3.  Common  law:  case,  civil:  or  (if  in  some 
respects  considered  as  wiminal,  and  spoken  of 
under  the  name  of  penal,)  — procedure,  still 
by  action.  Answer  still  in  the  negative  1 No 
interrogation,  no  compulsion:  no  question  can 
be  put  to  a defendant  by  anybody;  therefore, 
not  by  a co-defendant. 

§ 4.  Defendants  more  than  one — their  testi- 
mony  ayainst  one  another,  how  far  excluded 
by  English  law. 

Can  the  testimony  ofone  defendant  be  com- 
pelled, to  the  disadvantage  of  another  ? 

1.  Criminal  cases. 

Procedure,  by  indictment:  occasion,  the 
principal  inquiry,  the  trial. 

To  an  individual  in  this  situation,  no  ques- 
tion, as  already  observed,  can  be  put  by  any- 
body: therefore  no  evidence,  to  the  prejudice 
of  one  defendant,  can  be  thus  extracted  from 
any  other.  In  regard  to  any  statement  that 
may  happen  to  flow  spontaneously  from  the 
lips  of  a defendant,  speaking  in  bis  own  de- 
fence (as  above,)  the  same  observations  as 
above  are  applicable:  with  only  this  diflfer- 
ence,  that,  when  anything  that  falls  from  a 
person  in  this  suspected  situation  presents 
itself  to  the  judge  as  operating  to  the  dis- 
advantage of  another  individual  in  the  same 
predicament, — the  nullity  of  it,  in  the  cha- 
racter of  evidence,  will,  by  an  English  judge, 
be  much  more  apt  to  be  noticed  and  held  up 
to  view,  than  in  tl’.e  opposite  case. 

^^here  the  procedure  is  by  information 
there  is  no  other  difference  in  this  respect 


than  what  may  be  supposed  to  be  produced 
by  the  inferiority  of  the  maximum  of  pu- 
nishment in  this  case,  in  comparison  with  the 
maximum  of  punishment  applicable  in  cases 
prosecutable  in  the  way  of  indictment.  Sel- 
dom indeed,  if  ever,  in  the  case  of  an  infor- 
mation, will  the  occasion  for  any  such  remark 
on  the  part  of  the  judge  present  itself. 

Procedure,  by  attachment:  evidence,  affi- 
davit evidence.  Here,  the  evidence  being 
all  read  of  course,  the  judge  makes  whatever 
application  of  it  he  thinks  fit.  In  the  cases 
which  we  shall  come  to  presently,  in  which 
the  testimony  is  also  presented  to  the  judge 
in  the  form  of  ready-written  evidence,  it  is 
not  heard  by  the  judge,  except  in  so  far  as, 
for  that  purpose  it  is  especially  called  for: 
and  the  question,  for  or  against  whom  it 
shall  he  employed,  resolves  itself  into  the 
question,  at  whose  instance  it  shall  be  read. 
The  evidence  being,  according  to  his  own 
theory,  of  the  deceptitious  kind,  he  is,  ac- 
cording to  that  same  theory,  constantly  de- 
ceived by  it. 

So  much  for  persons  actually  in  the  situation 
of  defendants.  But,  of  two  persons  having 
borne  in  the  same  criminal  transaction  exactly 
the  same  part,  it  may  happen  that  one  shall 
be  put  into  that  perilous  situation,  the  other 
not.  This  accordingly  is  the  case,  as  often 
as,  by  a reward,  of  which  impunity  forms  the 
whole  or  a part,  one  of  two  delinquents  is 
engaged  to  come  forward  against  another,  in 
the  character  of  an  extraneous  witness. 

Of  this  ground  of  suspicion  and  untrust- 
worthiness, and  of  the  use  which  English  law 
scruples  not  to  make  of  this  most  suspicious 
of  all  imaginable  evidence,  to  this  most  dan- 
gerous of  all  imaginable  purposes,  notice  was 
taken  at  the  outset  of  this  research. 

But  what  is  done  in  this  w'ay  in  the  strong- 
est of  all  cases,  is  done  in  the  same  way  in 
all  other  cases  of  inferior  strength  and  the 
like  complexion.  To  dwell  upon  any  of  these 
inferior  cases,  would  be  an  anticlimax.  Such 
admissions  are  most  perfectly  consistent  with 
that  gigantic  exception : all  of  them  as  com- 
pletely repugnant  to  the  general  rule. 

2.  Civil  cases : procedure,  in  the  way  of 
action  at  common  law. 

In  this  case,  also,  no  question  can  be  put  to 
a defendant  in  behalf  of  anybody  ; therefore 
not  in  behalf  of  a co-defendant. 

3.  Case,  civil:  law,  equity  law:  procedure, 
by  bill  in  equity. 

On  this  ground,  confusion  is  in  all  its  glory : 
thepow'ers  of  darkness  havemustered  all  their 
force.  ^ 

At  common  law,  though  testimony,  in  whole- 
sale quantities,  is  pronounced  deceptitious 
without  knowing  what  it  is,  — still,  take  any 
given  lot,  it  is  either  capable,  or  incapable  of 
being  true  : it  is  not  capable  and  incapable  at 
the  same  time. 
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The  absurdities  and  injustice  of  common 
law  were  not  enough  for  equity : she  has  made 
improvements : and  in  equity,  the  self-same 
statement  concerning  a matter  of  fact  — the 
self-same  proposition,  is  true  and  false  at  the 
same  tiine : for  or  against  A,  it  is  true ; for 
or  against  B or  C,  it  is  false.  You  who  read 
this,  were  you  sitting  this  day  twelvemonth, 
at  one  o’clock  p.  M.,  in  your  study  ? and  in 
your  answer,  or  your  depositions,  do  you  de- 
lare  as  much  ? It  is  true,  as  against  your- 
self: it  is  false  — false  beyond  all  possibility  of 
being  true — as  against  me,  a defendant  along 
with  you  in  the  same  cause. 

Look  to  the  origin  of  this  difference,  you 
will  find  it  in  the  joint  influence  of  several 
concurring  causes: — in  the  practice  of  pur- 
suing, on  the  occasion  of  such  cause,  two 
modes  of  collecting  evidence,  by  answer  and 
by  depositions,  agreeing  in  nothing  but  their 
unfitness  for  the  purposes  of  truth  and  j ustice : 
in  the  confusion  pervading  the  whole  texture 
of  the  answer  — claims  and  concessions  con- 
founded with  affirmations  and  denials, — what 
a man  says  in  the  character  of  a party,  with 
what  he  says  in  the  character  of  a witness,  — 
propositions  concerning  the  question  of  right, 
with  propositions  concerniiig  the  question  of 
fact. 

Wherever  the  object  has  been  to  relieve, 
and  not  to  plunder  the  afflicted,  to  mitigate, 
and  not  to  aggravate  their  sufferings  — where 
the  object  has  been  to  bring  to  light  the  truth, 
and  the  whole  of  the  truth,  for  the  purposes 
of  justice, — where  such  have  been  the  objects, 
and  the  obtaining  the  simultaneous  presence 
of  all  parties  in  court  has  been  neither  physi- 
cally nor  prudentially  impracticable,  the  mode 
of  collecting  the  evidence  everywhere  has 
been  alike  simple  and  effectual.  Each  party 
has  been  admitted  to  declare  so  much  of  what 
he  knows,  as  promises  to  operate  in  favour 
of  his  own  interest ; each  party,  at  the  in- 
stance, at  the  interrogation,  and  thereby  to 
the  advantage,  of  every  other:  — the  testi- 
mony of  each  party  in  his  own  behalf,  allowed 
to  be  delivered,  and  received  for  what  it  is 
worth;  the  testimony  of  each  party,  when 
so  delivered,  allowed  to  be  controverted  by 
every  other  party,  scrutinized  by  counter-in- 
terrogation, opposed  by  counter-evidence. 

Such,  accordingly,  is  the  practice  in  the 
courts  of  conscience:  such  is  the  practice  of 
the  unlearned  judges  called  justices  of  the 
peace,  except  in  so  far  as,  by  exclusions  forced 
upon  them  by  their  learned  superiors,  they 
have  found  themselves  compelled  to  swerve 
from  it.  Such  is  even  the  practice  on  trials 
before  juries ; deduction  made  of  the  still 
more  extensive  exclusions,  by  which  the  bud- 
get of  evidence  is  regularly  defrauded  of  those 
jmrts  of  its  contents  which  are  likely  to  be 
most  valuable  ; -viz.  the  testimony  of  those 
individuals,  to  whose  perceptive  faculties  the 
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facts  belonging  to  the  cause  were  most  likely 
to  have  presented  themselves. 

In  equity  (as  already  observed,)  in  one 
and  the  same  cause,  testimony  is  delivered  in 
masses  of  two  shapes,  each  different  from  the 
other,  as  well  as  from  the  only  good  one.  One 
mass,  in  the  form  of  what  is  trailed  an  answer, 
containing  the  ready  written  testimony  ex- 
tracted from  a defendant  by  the  ready  writ- 
ten questions  contained  in  the  bill — an  in- 
strument  drawn  up  by  the  plaintiff’s  law  as- 
sistants,  and  without  his  perusal  (or  at  least 
without  his  signature)  exhibited  in  his  own 
name;  and  in  which  those  questions,  the  an- 
swers to  which  are  expected  to  be  true,  are 
preceded  by  charges  — a sort  of  testimony, 
W'hich  (as  already  observed)  is  allowed  to  be 
true  or  false  at  pleasure.  In  this  shape,  tes- 
timony is  not  called  for  at  the  hands  of  any 
persons  that  are  not  parties,  nor,  among  par- 
ties, at  the  hands  of  any  persons  that  are  not 
defendants  in  the  cause. 

At  common  law,  though  the  best  evidence 
is  so  carefully  weeded  out,  yet  when  once  a 
lot  of  evidence  has  been  permitted  to  come 
into  existence,  every  use  tlnit  is  capable  of 
being  made,  is  permitted  to  be  made  of  it. 
Capable  of  being  true  with  relation  to  any 
one  person,  it  is  allowed  to  be  equally  capa- 
ble of  being  true  with  relation  to  everybody 
else.  Far  otherwise  is  it  with  the  sort  of 
evidence  extracted  under  the  name  of  answer, 
by  the  process  employed  (as  above)  by  the 
practitioner  in  a court  of  equity.  The  answer 
(the  part  of  it  in  question)  is  good  as  against 
me,  the  defendant  whose  answer  it  is.  But 
is  it  good,  ought  it  to  he  acted  upon  as  good, 
as  against  you,  another  defendant  along  with 
me  in  the  same  cause  ? To  both  questions  the 
response  must  now  be  in  the  negative.  Of 
what  nature  is  the  clause  in  question  ? An  ac- 
knowledgment, having  respect  to  the  ques- 
tion of  right?  or  an  assertion,  a deposition, 
having  respect  merely  to  the  question  of  fact  ? 
Ifitbe  an  acknowledgment  of  right,  my  right, 
to  give  up  a claim  of  my  own  is  indubitable: 
but  that  I ought  not  to  have  any  such  right 
as  to  give  up  any  claim  of  yours,  is  equally 
indisputable. 

Is  it  a statement  concerning  a matter  of 
fact?  Even  here,  its  title  to  be  admitted,  as 
against  you,  in  the  character  of  evidence,  will 
appear  to  be  bad,  or  at  least  questionable. 
Let  the  fact  be  even  of  the  number  of  those, 
in  relation  to  which,  at  the  time  at  which  it 
happened,  1 myself  was,  if  I speak  true,  a 
principal  witness  — a fact  which,  if  I am  to 
be  believed,  I saw  with  my  own  eyes.  That 
against  myself,  in  relation  to  any  claim  that 
I have  made,  it  may,  and  without  any  danger 
of  injustice  to  my  prejudice,  be  taken  for 
true,  is  manifest  enough : but  as  against  you, 
and  to  the  defeating  of  any  claim  of  your  s, 
has  it  an  equal  title  to  be  taken  for  true? 
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any,  ccrtiiinly  not  an  equal  one;  for  there  is 
this  diirercnce:  you,  in  your  situation,  pos- 
sess not  that  faculty  of  counter-interrogation, 
wliich,  for  defence  against  injustice,  isin  your 
situation  necessary,  but  in  mine  not.  By  inis- 
coiiceptioM,  I may  Imve  been  confessing  that 
to  be  true,  whicli  in  fact  was  not  so.  In  the 
view  of  favouring  the  plaintiff  at  your  ex- 
pense, and  at  the  expense  of  truth  and  justice, 
with  or  without  his  privity,  I may  have  been 
confessing  that  to  be  true  which  you  knew 
at  the  time  to  be  false.  It  ought  not,  tliere- 
fore,  to  be  taken  for  true  as  against  you,  with- 
out your  having  the  faculty  to  controvert  it, 
in  tlie  event  of  your  regarding  it  as  false:  to 
controvert  it,  viz.  by  questions  put  to  me  in 
tlic  way  of  counter-interrogation — of  cross- 
examination.  But  questions  in  this  way,  the 
forms  of  the  court  do  not,  on  the  occasion  in 
question,  allow  you  to  put  to  me.  What  they 
do  allow  and  require  is,  that  each  of  two 
defendants  shall,  in  an  instrument  called  bis 
answer,  make  re.sponse  to  all  such  proper 
questions  as  the  plaintiff  in  his  bill  shall  have 
propounded  to  him:  what  they  do  not  allow 
is.  that  either  of  two  defendants  shall,  in  this 
stage  of  the  cause  at  least,  put  any  question 
to  the  other. 

In  the  first  of  these  two  cases,  the  exclu- 
sion is  just  in  itself,  would  be  just  on  every 
occasion,  and  in  every  court.  But  what  is  it 
that  is  here  excluded  ? Not  testimony,  but 
unjust  power:  a power  on  rny  part  to  give 
away  your  rights. 

in  the  other  case,  the  exclusion  may  also 
be  just ; but  if  it  be,  it  is  so  in  no  other  than 
a hypothetical  and  relative  sense,  relation  be- 
ing had  to  the  forms  of  the  court — the  forms 
actually  in  use.  Setting  aside  that  casual  and 
adventitious  and  deplorable  circumstance,  the 
proper  course  is,  not  to  exclude  the  one  of 
two  sets  of  evidence,  but  to  admit  the  other: 
not  to  prevent  my  deposition  from  being  taken 
into  consideration  as  against  you,  but  to  al- 
low you  to  put  counter-questions  to  me,  as  you 
might  do  if  1 were  not  a party  in  the  cause  — 
if  the  interrogations  put  to  me,  were  put  to  me 
in  the  character  of  an  extraneous  w'itness. 

The  judge  would  not  then  be  reduced,  as 
now,  to  the  necessity  of  denying,  explicitly 
or  implicitly,  a proposition  which  the  weaker 
powers  of  Locke  bowed  down  to  as  impreg- 
nable— it  is  impossible  for  the  same  thing  to 
be  and  not  to  be.  He  would  not  have  been 
reduced  (as  no\v  he  is  every  day)  to  declare, 
in  deeds  if  not  in  words,  that  the  same  evi- 
dence is  certainly  true  and  certainly  false. 
To  the  philosopher,  by  whom  nothing  was  to 
be  got  by  it,  the  task  was  an  impossible  one: 
but  to  the  lawyer,  into  whose  lap  every  day’s 
profit  is  poured  by  every  day’s  nonsense,  nei- 
ther this  nor  a greater  absurdity  (if  the  na- 
ture of  things  affords  one)  ever  presents  the 
smallest  difficulty. 
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The  other  shape,  in  wdiich,  in  the  same 
courts,  testimony  isdelivered,  is  that  of  a mass 
of  depositions ! a name  extending  elsewhere  , 
to  all  testimony,  but  confined,  in  English  law 
jargon,  to  the  designation  of  such  testimony 
as  is  delivered  in  that  particular  shape.  An- 
swer is  the  name  appropriated  to  the  testimony 
delivered  by  a in  reply  to  the  ques- 

tions propounded  to  him  on  the  part  of  the 
plaintiff  in  the  initiative  instrument  called  the 
bill.  Depositions  is  the  name  appropriated  to 
the  testimony  delivered  by  a witness,  in  reply 
to  the  questions  put  to  him  viva  voce  in  a 
closet,  by  a sort  of  judge  or  set  of  judges, 
whose  authority  is  confined  to  the  collection 
of  testimony,  without  power  to  make  use  of 
it. 

This  mode  is  a mode  appropriated  to  the 
collection  of  the  testimony  of  persons  spoken 
of  under  the  name  of  witnesses.  But  in  this 
same  way  a defendant,  every  defendant,  may 
be  examined  as  a witness:  — after  a course  of 
examination,  the  duration  of  which  is  always 
counted  by  months,  not  im frequently  by  years, 

— re-examined  in  another  and  much  worse 
mode,  under  this  other  name. 

Examined:  but  now,  at  whose  instance, 
and  for  what  purpose?  By  the  hill,  at  the 
i i)istauce  of  the  plaintiff  only;  against  him  the 
defendant  only ; his  testimony  not  being  at 
I that  time  obtainable  at  the  instance  of  any- 
i body  else,  nor  employable  as  against  anybody 
I else,  that  is,  as  against  any  other  defendant, 

— as  we  have  been  seeing,  and  for  the  rela- 
tively good  reasons  that  we  have  seen.  By 
the  interrogatories  (the  name  given  to  the 
questions  now  put  to  him  by  the  examining 
judge  or  judges,)  he  may  be  re-examined  at 
the  instance  of  the  plaintiff  or  plaintiffs,  as 
against  any  other  defendant  or  defendants;  he 
may  be  examined,  now  for  the  first  time,  at 
the  instance  of  any  other  defendant  or  defen- 
dants, as  against  the'  plaintiff  or  plaintiffs,  or 
as  against  any  third  defendant  or  defendants. 

Collected  in  this  mode,  his  testimony  may 
now  be  employed  against  others  beside  him- 
self: employed,  and  with  propriety;  but  if 
with  propriety,  for  what  reasons,  and  thence 
on  what  conditions  ? On  condition  that  every 
person  against  whom  it  is  employed,  shall  have 
the  faculty  of  employing  his  ex^jrtions  for  the 
correction,  completion,  and  (upon  occasion) 
contradiction  of  it,  by  counter-interrogation 
and  counter-evidence.  In  this  mode, -—is  it 
at  the  instance  of  the  plaintiff  that  he  is  exa- 
mined ? This  faculty  the  plaintiff  possesses  of 
course : for — with  relation  tothe  self-serving 
testimony,  which  the  defendant,  as  far  as 
conscience  and  prudence  will  give  him  leave, 
will  not  fail  to  bring  forward — the  interro- 
gatories formed  by  the  plaintiff’s  agents,  and 
froih  them  received  and  employed  by  the  ex- 
amining judge  or  judges,  will  have  an  effect 
I analogous  to  that  of  the  counter-interroga- 
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tories  propounded  to,  and  in  the  case  of,  an 
extraneous  witness. 

On  this  footing  stands,  it  should  seem,  the 
law  of  reason;  and  on  this  same  footing,  for 
aught  I know,  may  stand  the  actually  esta- 
blished law. 

But,  to  the  faculty  of  administering  to  a 
defendant  interrogatories  from  all  those  va- 
rious quarters  to  all  those  various  purposes, 
actual  law  adds  a limitation,  a saving  clause: 
saving  all  just  exceptions.  These  exceptions, 
self-styled  just,  — what  are  they?  Excep- 
tions on  the  score  of  interest.  Of  what  in- 
terest? This  is  more  than  I can  undertake 
to  answer,  at  least  with  any  full  assurance. 
A defendant  without  interest  in  the  cause  ? 
How  can  that  be  ? If  he  is  without  interest, 
this  very  exemption  from  interest  is  recog- 
nised as  a circumstance,  the  effect  of  which 
is  to  preclude  the  plaintiff  from  dealing  with 
him  in  the  character  of  a defendant. 

On  the  score  of  interest,  a defendant  not 
to  be  re-examined  against  himself,  at  the  in- 
stance of  the  plaintiff?  Why  not?  Good  or 
bad,  the  interest  did  not  exclude  him  from 
being  examined  against  himself  at  the  instance 
of  the  same  person  the  first  time;  why  should 
it  a second  ? 

On  the  score  of  interest,  a defendant  Pri- 
mus not  to  be  examined  against  himself,  at  the 
instance  of  defendant  Secundus?  Why  not? 

Applied  to  the  present  case,  the  import  of 
the  word  interest  is  indistinct  and  obscure. 
Speaking  of  a defendant  as  having  an  inte- 
rest in  some  cases  (viz.  in  the  cases  in 
which,  on  the  score  of  that  interest,  bis  tes- 
timony is  excluded,)  implies  that  there  are 
other  cases  in  which  he  has  no  interest,  viz. 
those  cases  (for  such  tliere  are)  in  which  his 
testimony  is  admitted.  But  a defendant  — 
a party  in  the  cause  — and  yet  without  inte- 
rest in  the  cause?  How  can  that  be  ? 

But  it  may  happen  (it  may  be  said,)  and 
every  now  and  then  does  happen,  that  a per- 
son is  actually  made  defendant  in  a cause  in 
which,  whether  he  be  thought  or  no  to  have 
an  interest,  he  really  has  none ; for  in  every 
cause  it  rests  with  the  plaintiff  to  put  upon 
the  list  of  defendants  any  person  and  every 
person  he  thinly  fit.  True;  but  when  cases 
of  this  description  are  laid  out  of  the  ques- 
tion, the  difficulty  remains  notwithstanding. 
In  this  case  (supposing  the  existence  of  it 
ascertained,)  the  name  of  the  defendant,  the 
name  which  ought  not  to  have  been  put  upon 
the  list,  may  be  struck  out  of  it.  Those 
cases  in  which  the  defendant  has  clearly  no  in- 
terest to  any  sort  of  purpose,  being  set  aside, 
there  remain  cases  in  which  he  has  not,  and 
at  the  same  time  has,  an  interest,  — has  an 
interest,  to  the  purpose  of  the  continuance 
of  his  name  on  the  list  of  defendants,  — has 
not  an  interest,  to  the  purpose  of  his  testi- 
mony’s being  regarded  as  inadmissible. 


1.  First,  let  it  be  proposed  that  he  be  ex- 
amined at  the  instance  of  the  plaintiff.  It 
must  then  be  either  as  against  himself,  or  as 
against  another  defendant  or  defendants  : for 
though  two  or  more  persons  happen  to  find 
themselves  together  on  that  side  of  the  cause, 
it  may  happen  to  them  to  have  interests  as 
opposite  to  each  other,  as  that  of  any  one  of 
them  to  that  of  the  plaintiff ; inasmuch  as  it 
rests  with  the  plaintiff  to  put  upon  the  list 
of  defendants  whatever  persons  he  pleases. 

Moreover,  what  may  also  happen  is,  that 
on  the  plaintiff’s  side  of  the  cause  there  may 
be  more  persons  than  one ; say  two : that,  as 
between  those  two  plaintiffs,  there  may  be,  to 
some  purpose  or  other,  an  opposition  of  inte- 
rests, as  between  two  defendants;  for  though 
no  person  can  be  upon  the  list  of  plaintiffs 
without  his  choice,  yet  so  it  may  happen, 
that  in  consideration  of  a community  of  in- 
terests in  some  I'espects,  two  natural  adver- 
saries may  enter  into  this  sort  of  alliance.* 

On  this  occasion,  as  against  the  defendant 
himself,  it  is  a coTiceivable  case  that  the 
plaintiff  may  wish  to  examine  the  defendant, 
though  a case  not  likely  to  be  frequently  ex- 
emplified. A defendant  cannot  come  to  be 
examined  on  behalf  of  the  plaintiff,  under  the 
name  of  examination  (viz.  by  interrogatories 
put  to  him  by  a clerk  in  the  examiner’s  office, 
or  a master  in  chancery,  or  a set  of  commis- 
sioners appointed  for  the  purpose,)  without 
having  already  been  examined  by  the  plaintiff 
himself,  that  is,  by  the  law-assistants  of  the 
plaintiff  himself,  without  the  name  of  exami- 
nation,— viz.  in  and  by  the  instrument  called 
the  bill. 

But,  in  general,  the  interrogation  by  bill  — 
the  examination  that  extracts  the  testimony 
in  the  shape  of  an  instrument  called  an  an- 
swer,— that  examination,  notwithstanding  the 
time  and  opportunity  it  affords  for  concert- 
ing with  an  attorney  the  means  of  evasion 
and  safe  perjury,  will  be  much  more  efficient 
than  the  examination  performed  through  the 
medium  of  the  judge  or  judges  ad  hue  (the 
examining  clerk,  the  master,  or  the  commis- 
sioners;) viz.  the  examination  by  which  the 
testimony  is  produced  in  the  shape  of  an  in- 
strument composed  of  depositions.  More  effi- 
cient ? Wliy?  1.  Because,  by  bill,  the  plain- 
tiff, that  is,  his  law-assistants,  with  the  help 
of  exceptions  to  the  answer,  and  amendments 
to  the  bill,  keep  on  examining  the  defendant 
till  the  plaintiff  and  his  law-assistants  are 
satisfied  with  the  completeness  at  least  (if 
not  with  the  correctness)  of  the  answer ; or 


• Four  co-claimants  on  an  insufficient  fund  : 
two  put  themselves  together  on  the  list  of  plain- 
tiffs: the  two  others  are  put  by  them  upon  the 
list  of  defendants.;  between  plaintiff  and  plain- 
tiff there  is  here  the  same  opposition  of  interest 
as  between  defendant  and  delcndant,  or  between 
either  defendant  and  eith.er  p'.aiiuill. 
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at  any  rate  till,  in  case  of  contestation,  they 
are  informed  by  the  judge  ad  hoc,  that  they 
have  reason  to  be  satisfied.  2.  Because  it 
\s  probable  that,  at  least  in  the  judgment  of 
the  plaintiff  and  his  law-assistants,  better  care 
will  in  this  respect  be  taken  of  his  interests 
b^-  those  assistants,  than  by  the  examining 
judge  or  judges;  even  where  half  of  the  num- 
ber are  (funder  the  name  of  a commissioner 
or  commissioners)  nominated  by  these  assist- 
ants themselves : and  certain,  th.at,  in  the 
judgment  not  only  of  those  assistants,  but  of 
every  impartial  person  to  whose  consideration 
the  case  presents  itself,  better  care  will  be 
taken  by  those  same  assistants,  than  (speak- 
ing of  situations  and  not  individuals)  is  likely 
to  be  taken  by  the  judge  ad  hoc,  if  he  be 
an  examining  clerk,  or  a master  sitting  in  his 
closet;  — that  is,  in  both  cases,  by  a person 
who,  in  the  nature  of  things,  cannot  have 
any  other  wish  or  object,  than  cither  to  get 
the  business  out  of  his  liands  as  soon  as  pos- 
sible, for  the  sake  of  his  ease,  or  to  keep  it 
in  them  as  long  as  possible,  for  the  sake  of 
the  fees. 

After  having  then,  and  on  every  point  of 
the  cause,  carried  the  examination  of  his  ad- 
versary, the  defendant,  to  its  utmost  length, 
in  the  more  efficient  mode  (that  is,  in  the 
mode  which,  in  general,  bids  fairer  for  be- 
ing efficient,) — is  there  any  incident  or  consi- 
deration that  naturally  and  reasonably  may 
engage  him  to  add  to  it  by  another  exami- 
nation in  the  less  efficient  mode?  Such  inci- 
dents or  considerations  may  not  in  every  case 
be  wanting.  Despairing  of  being  able  to  ex- 
tract the  truth,  where  the  defendant,  with 
an  attorney  at  his  elbow,  has  month  after 
month  for  concerting  the  means  of  success- 
ful evasion  and  safe  perjury  (the  cause  being, 
in  point  of  locality,  of  that  sort  which,  under 
the  name  of  a country  cause,  affords  examin- 
ing judges,  under  the  name  of  commissioners, 
that  may  be  awake,  instead  of  one  that  will 
be  asleep;)  it  may  happen,  that,  in  the  per- 
son of  a particular  lawyer,  in  the  character 
of  commissioner,  nominated  by  himself,  the 
plaintiff  may  see  an  examiner,  who  (with 
the  advantage  of  viva,  voca  interrogation  — 
examination  in  a form  which,  calling  for  re- 
sponses on  the  spot,  cuts  off  the  opportunity 
of  mendacity-serving  suggestion  and  premedi- 
tation) promises  to  his  expectation  a better 
chance  for  the  effectual  extraction  of  the  de- 
sired truth,  than  could  have  been  obtained 
in  the  mode  of  examination  by  bill,  under  the 
disadvantages  above  mentioned. 

Another  case  that  may  happen  is,  that  the 
defendant,  after  having  given  his  answer,  may 
go  into  some  foreign  territory ; and  a pair  or 
a set  of  commissioners  being  to  be  sent  into 
or  found  in,  that  foreign  territory,  for  the 
purpose  of  taking,  at  the  iristance  of  the  de- 
fendant, the  depositions  of  extrnucous  wit 


[B.IX.  P.V. 

nesses,  — it  may  be  deemed  more  convenient 
to  take  the  benefit  of  that  opportunity,  and 
extract  the  ulterior  testimony  of  the  defen- 
dant through  the  same  channel,  than,  after 
adding  amendments  to  the  bill,  to  aim  at  the 
extraction  of  the  ulterior  testimony  in  the 
shape  of  a further  answer  to  the  bill. 

2.  At  any  rate,  the  case  just  mentioned 
will  b^  comparatively  an  uncommon  case. 
But  what  cannot  be  an  uncommon  case  is 
that,  as  against  one  defendant,  the  plaintiff 
shall  have  need  of  the  testimony  of  another 
defendant. 

But  has  he  not,  in  the  way  of  hill,  been 
examining  them  both,  and  examining  them 
to  the  utmost?  Yes;  but  (not  to  revert  to 
the  rare  incidents  and  considerations  above 
mentioned)  against  the  making  use  of  the 
testimony  of  one  defendant  against  another, 
there  is  this  objection.  As  against  himself, 
defendant  Primus  has  been  sufficiently  exa- 
mined: for,  to  extract  from  him  such  facts 
and  circumstances  as  make  for  his  own  ad- 
vantage, no  counter- interrogation  can  be  ne- 
cessary. But  as  against  defendant  Secundus, 
defendant  Primus  has  not  been  sufficiently 
examined : for,  in  order  to  extract  from  de- 
fendant Primus  the  whole  of  the  facts  and 
circumstances  within  his  knowledge  that  make 
for  the  advantage  of  defendant  Secundus, 
counter-interrogation  may  be  necessary ; and 
such  counter-interrogation  defendant  Secun- 
dus has  had  no  opportunity  of  administering. 

But  if,  in  behalf  of  the  plaintiff,  and  as 
against  defendant  Secundus,  defendant  Pri- 
mus has  been  examined  in  the  character  of  a 
witness  — if,  pro  tanto,  his  testimony  has  been 
extracted  from  him  in  the  shape  of  deposi- 
tions,  as  above  explained  ; — he  having  been 
examined  (as  against  defendant  Secundus)  in 
the  character  of  a witness,  defendant  Secun- 
dus has  had,  or  at  least  might  have  had,  and 
ought  to  have  had,  the  faculty  of  counter- 
interrogating  him : of  performing  upon  him 
that  operation  which,  by  an  abuse  of  words, 
is  called,  in  equity  language,  cross-examina- 
tion (just  as  if  it  were  the  same  operation 
that  in  common-law  procedure  goes  by  that 
name;)  upon  exactly  the  same  plan,  how  im- 
perfect soever,  in  which  the  operation  so  de- 
nominated is  performed  upon  an  extraneous 
witness. 

Suppose  two  plaintiffs,  and  suppose  either 
defendant  (say,  as  before,  defendant  Primus) 
to  be  examined  at  the  instance  of  plaintiff 
Primus  as  against  plaintiff  Secundus;  the  case 
may  be  much  the  same  as  the  last.  By  the 
interrogatories  put  in  the  bill,  and  therefore 
put  by  both,  as  much  of  the  facts  and  circum- 
stances as  make  in  favour  of  the  one  will  have 
been  extracted,  as  of  those  which  make  in 
favour  of  the  other.  True;  if  he  to 
the  truth,  taken  in  its  totality,  is  believed  by 
him  to  be  adverse,  will  consent  to  the  inter- 
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rogations  necessary  to  the  complete  extrac- 
tion of  it : but  such  candour  is  too  much  to 
be  in  every  case  expected.  Suppose,  then,  a 
failure  of  union  in  this  respect, — the  resource 
will  be,  on  the  one  hand,  an  examination  per- 
formed on  defendfint  Primus,  on  the  footing  of 
a witness,  at  the  instance  of  plaintiff  Primus, 
as  against  plaintiff  Secundus ; on  the  other 
hand,  cross-examination  of  the  same  defen- 
dant-witness by  plaintiff  Secundus. 

Now,  then,  in  regard  to  interest.  Some 
interest,  opposite  to  that  of  the  plaintiff,  de- 
fendant Primus  must  have,  or  be  liable  to 
have;  else,  even  though  the  cause  were  what 
in  equity  law  is  called  an  amicable  one,  there 
could  be  no  cause.*  But  it  maybe,  that  — 
though  the  two  defendants  have  each  of  them 
an  interest  opposite  to  that  of  the  plaintiff — 
defendant  Primus,  as  to  some  point  in  dispute 
between  the  plaintiff  and  defendant  Secundus, 
has  an  interest  of  his  own,  opposite  to  that 
of  defendant  Secundus. 

In  this  case,  supposing  the  interest  to  be 
of  that  sort  which  in  equity  law  ranks  under 
that  name  — and  supposing  the  interest  to  be 
of  that  nature^  that,  by  defendant  Primus’s 
deposing  to  the  prejudice  of  the  interest  of 
defendant  Secundus,  the  interest  of  defendant 
Primus  would  be  served, —the  allowance  of 
an  objection  to  the  admission  of  the  testimony 
of  defendant  Primus,  w’ould,  if  made  on  the 
part  of  defendant  Secundus,  be  consistent 
enough  with  the  general  principle. 

But  now,  let  it  be  at  the  instance  of  de- 
fendant Secundus,  that  the  testimony  of  de- 
fendant Primus  is  called  for  : and  let  the 
interest  of  defendant  Primus  be  such,  that, 
by  delivering  the  testimony  so  called  for,  his 
own  interest  would  be  disserved.  Would  an 
objection,  on  the  score  of  interest,  lie,  in  the 
mouth  of  defendant  Primus,  whose  testimony 
is  thus  called  for,  to  his  own  prejudice  and 
against  his  own  will  ? 

With  the  general  principle  which  gives  to 
every  man  in  the  character  of  plaintiff  the 
remedy  by  bill  against  every  other  man  in  the 


• In  equity,  about  half  the  number  of  causes 
that  come  before  the  court  (at  least  in  by  far  the 
busiest  of  the  two  great  equity  courts,  the  Court 
of  Chancery)  are  amicable  causes.  At  common 
law,  there  is  scarce  such  a thing  as  an  amicable 
cause.  In  equity,  what  is  there  that  should  be 
so  much  more  prolific  of  amity  than  in  common 
law?  To  friends,  as  well  as  foes,  the  younger 
sister  is  a still  more  merciless  vampire  than  the 
elder.  To  the  uninitiated,  the  problem  will  have 
all  the  air  of  an  enigma.  The  solution  will  be 
to  be  found  in  the  complicated  nature  of  the 
greater  part  of  the  causes  that  come  before  a 
court  of  equity  (the  original  courts  not  having 
powers  adequate  to  the  treatment  of  complicated 
cases;)  so  complicated,  that,  to  save  themselves 
from  an  infinite  swarm  of  contingent  suits,  ]>ar- 
ties  submit,  by  general  consent,  to  the  pressure 
of  one  actual  one. 


character  of  plaintiff,  such  objection  would 
certainly  not  harmonize.  For,  among  the 
distinguishing  features  of  equity  law,  one  of 
the  most  characteristic  is,  the  affording  to  the 
plaintiff  that  power  which  the  gentle  hand  of 

common  law  will  not  trust  him  with the 

power  of  extracting  testimony  in  his  favour 
from  the  bosom  of  his  adversary. 

But,  — on  the  ground  of  another  principle, 
acted  upon  at  least,  if  not  opeiily  recognised, 
in  equity  law,  — testimony  adverse  to  the  in- 
terest of  a defendant  ought  not  to  be  extracted 
at  the  instance  of  any  co-defendant  — at  the 
instance  of  any  person  but  a plaintiff.  From 
a plaintiff,  testimony  is  not  allowed  by  equity 
law  to  be  extracted  in  any  shape,  by  or  at  the 
instance  of  a defendant : why  should  that  of 
a defendant  be  allowed  to  be  thus  extracted, 
by  or  at  the  instance  of  another  defendant  ? 
Not  from  a plaintiff ; because,  were  that  al- 
lowed, the  lawyers  would  be  defrauded  of 
the  benefit  of  another  cause,  under  the  name 
of  a cross  cause.  How  should  it;  therefore, 
from  a co-defendant  ? Would  not  a loss  of 
the  same  nature  be  incurred  ? It  would  not 
be  called  a cross  cause,  indeed ; but  so  long 
as  it  had  the  beneficial  properties,  names 
would  not  be  worth  thinking  about. 

The  man  of  law  is  not  consistent  in  any- 
thing— not  even  in  rapacity.  Where,  at  the 
instance  of  a defendant,  the  plaintiff  is  to  be 
examined,  they  will  not  suffer  it  to  be  done 
without  a cause  on  purpose : where,  at  the 
instance  of  a defendant,  another  defendant 
is  to  be  examined,  it  may,  perhaps,  not  have 
occurred  to  them  to  discover  the  same  impe* 
diments. 


CHAPTER  V. 

rUOB.^BLE  OB.IG1N  OF  THE  ABOVE  EXCLU- 
SIONARY RULES. 

We  may  now  take  our  leave  of  the  tvvo  Latin 
maxims,  under  which,  when  laid  togetiier, 
little  less  than  the  whole  subject  of  the  pre- 
sejit  Book  may  be  comprehended  : — 

1.  Nemo  debet  esse  testis  in  proprid  causd. 

2.  Nemo,  tenetur  seipsum  pradere. 

Of  each  of  them  we  see  that  — 

1.  In  the  character  of  a general  declara- 
tive proposition,  undertaking  to  represent  the 
actual  state  of  the  established  law,  it  is  no- 
toriously false;  it  swerves  most  widely  and 
notoriously  from  the  truth. 

2.  That,  when  compared  with  the  ends  of 
justice,  and  the  dictates  of  utility  in  that 
behalf,  it  is,  in  so  far  as  the  fact  declared  by  • 
it  is  true,  deplorably  pernicious. 

3.  That,  in  delivering  these  rules  (each  of 
them)  as  true  without  exception,  as  Black- 
stone  (for  example)  and  so  many  others  have 
done,  they  have  uttered  so  many  most  pal- 
pable and  notorious  untruths;  trusting — lor 
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tiic  reception  of  the  propositions  in  the  cha- 
racter of  true  propositions,  and  for  their  own 
escape  from  the  disf^race  generally  and  wor- 
thily  attached  to  improbity  in  that  disgrace- 
ful shape  — to  the  confusion  in  which  the 
subject  has  been  involved  by  their  arts;  and 
to  that  general  and  indefatigably  cultivated 
ignorance,  by  which  all  who  do  not  stand 
engaged  by  sinister  interest  to  defend  and 
propagate  the  misrepresentation,  are  debarred 
and  disqualified  from  detecting  it,* 

4.  That,  in  favour  of  the  rule  pretending 
to  oppose  an  effectual  bar  to  self-disserving, 
under  the.  name  of  self-betraying,  testimony, 
the  plea  of  humanity  and  tenderness  is  a 
mere  pretence. 

5.  That,  by  the  unhappy  success  with  which 
this  prc-tenc.e  has  been  played  off,  a most 
pernicious  and  widely  spread  correspondent 
superstition  has  been  propagated  and  rooted 
in  the  publicmind  : insomuch  thatthe  people, 
having  been  generally  duped  by  this  impost  ure, 
have  been  to  such  a degi’ee  deceived,  as  to  re- 
gard with  emotions  of  respect  and  gratitude 
the  treachery  by  which  their  dearest  interests 
have  thus  been  sacrificed. 

The  truth  of  tlie  above  propositions  is,  it 
is  presumed,  tolerably  well  established.  But, 
being  thus  mischievous,  how  came  it  to  be 
established  ? By  what  considerations  did  it 
recommend  itself  to  the  minds  of  those  by 
whom  it  has  been  established? 

Interest,  sinister  interest,  though  in  every 
country  it  will  account  so  satisfactorily  for 
the  jurisprudential  system,  will  not  afford  a 
•separate  account  for  every  particular  arrange- 
ment. In  some  instances,  interest  would  really 
be  neuter:  in  others,  its  indications  might  fail 
of  being  perceived : and  wherever  there  is 

• Blackstone  scruples  not  to  assert,  in  express 
terms,  that  “ the  law  of  England  ....  to  avoid 
all  temptations  of  perjury,  lays  it  down  as  an 
invariable  rule,  that  nemo  testis  esse  debet  in 
propria  causa." — Comm.  iii.  c- 23  (p.  371.) 

From  this,  than  which  a more  rank  misrepre- 
sentation never  was  committed  to  paper,  let  any 
one  judge  of  the  sort  of  information  by  which 
the  minds  of  all  the  rising  generation,  and  (in  a 
word)  of  all  who  are  not  professed  lawyers,  are 
condemned  to  be  poisoned,  on  a subject  so  im- 
portant as  that  of  law, — that  rule  of  action,  for 
the  ignorance  or  misconception  of  which  they  are 
punishable  every  moment  of  their  lives  ! 

Thus  much  as  to  matter  of  fact : and  note, 
that,  as  to  matter  of  reason,  it  is  on  this  noto- 
rious and  wide-stretching  falsehood,  in  conjunc- 
tion with  a real  truth, — viz.  the  “ sufficiency  of 
one  witness,”  and  he  the  sort  of  witness  on  whom 
an  exclusion  is  so  falsely  represented  as  put  by 
that  rule, — that  Blackstone  grounds  “ the  supe- 
rior reasonableness  of  the  law  of  England,”  as 
to  the  point  in  question:  a superiority  “ acknow- 
ledged ” (he  gives  us  to  understand)  by  the  Ro- 
man  law,  and  by  the  Scotch  law  as  a branch  of 
it.  From  the  correctness  of  the  picture  in  point 
of  fact,  here  (as  elsewhere)  judge  pf  the  value 
of  the  praise. 


[B.  IX.  P.  V. 

nothing  to  be  got  by  thwarting  public  opi- 
nion, there  is  everything  to  be  saved  by  con- 
forming to  it. 

The  maxims,  or  general  propositions,  to 
which  the  most  extensively  applicable  notions 
of  jurisprudential  law  have  been  consigned, 
have  owed  their  origin  (when  not  to  official 
and  sinister  interest),  to  some  play  of  the  af- 
fections or  the  imagination  — to  some  anti- 
pathy, sympathy,  or  caprice  — now  and  then 
to  some  view  of  utility,  though  almost  always 
either  too  scanty  or  too  wide.  For  the  times 
when  these  maxims  have  been  formed  have 
been  times  of  inexperience  — times  in  wliich, 
for  want  of  the  requisite  mass  of  experience, 
something  was  omitted,  that  required  to  be 
either  added  to  the  extent  of  the  proposition 
or  subtracted  from  it,  ere  it  could  be  rendered 
commensurate  to  the  exigency  of  the  public 
interest  on  that  ground. 

Suppose  the  maxim  to  have  had  its  root 
in  general  utility.  By  the  inordinate  extent 
assumed  by  it,  it  would  spread  far  beyond 
the  root ; including  particular  propositions  in 
abundance,  for  which  no  root  could  be  found 
either  on  the  ground  of  utility  or  any  other. 

From  the  observation  of  the*  prevalence  of 
self-regarding  interest  in  every  human  bosom 
(a  principle  upon  which  the  individual  and  the 
species  depend  for  their  preservation,)  and  of 
the  undesirable  inffuence  which  this  principle 
was  so  apt  to  exercise  upon  human  testimony, 
— judges — men  delegated  by  the  sovereign 
to  dispose  of  the  fate  of  others  for  whom  they 
had  no  regard,  sometimes  by  punishing  their 
offences,  sometimes  by  terminating  their  dis- 
putes— formed  to  themselves,  at  an  early 
period,  this  general  proposition  or  maxim, — 
No  man  ought  to  be  a witness  in  his  own 
cause.  It  is  susceptible  of  more  senses  than 
one : but  in  no  sense  would  it  ever  have 
gained  footing,  had  it  not  been  for  the  indif- 
ference of  those  by  whom  it  was  applied,  to 
its  effect  upon  the  feelings  and  interests  of 
those  to  whose  concerns  it  was  applied.  At 
bottom,  in  the  breast  of  the  judge  by  whom 
it  was  first  broached,  it  could  have  had  no 
more  warrantable  origin  (whether  he  were 
or  were  not  aware  of  it)  than  that  of  a desire 
to  save  his  own  time  and  trouble:  for,  be  he 
who  he  may, — let  his  existence  have  occu- 
pied this  or  that  portion  of  space  and  time, 

what  he  could  not  but  be  conscious  of,  is, 

that  in  those  instances  in  which,  having  a real 
interest  in  forming  a right  decision,  he  has 
felt  a real  anxiety  to  render  it  conformable  to 
the  truth  of  the  case,  — in  a word,  as  often 
as,  in  the  character  of  the  father  or  master 
of  a family,  he  has  been  really  solicitous  to 
come  at  the  truth,  and  the  whole  truth,- — 
his  conduct  has  never  been  such  as  this  maxim 
prescribes.  Pursue  its  application  to  the  daily 
concerns  of  a family,  and  extend  it  to  every 
family,  you  will  find  it  incompatible  with  the 
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existence  of  the  species  for  any  considerable 
length  of  time. 

Whatever  was  the  real  reason, — the  osten- 
sible reason,  the  reason  assigned  to  the  public, 
is  evident  enough  : the  danger  of  deception 
— the  danger  lest  the  judgment  of  the  judge 
should  be  misled,  by  testimony  issuing  from 
a source  from  which  it  was  so  liable  to  receive 
a direction  deviating  from  the  path  of  truth, 
the  only  path  that  leads  to  justice. 

In  this  way  the  system  of  exclusion  first 
introduced  itself : attaching  upon  both  parties 
in  a cause,  defendant  as  well  as  plaintilF;  but 
in  the  first  instance,  and  with  greatest  effect, 
upon  the  plaintiff,  with  whom  every  suit  ori- 
ginates : upon  the  testimony  of  the  plaintiff, 
considered  as  proffered  by  himself. 

By  favour  of  the  weakness  of  the  human 
niintl,  and  the  indistinctness  and  variability  of 
language, — under  the  influence  of  superven- 
ing circumstances, — maxims  (more  especially 
maxims  of  jurisprudence)  have  received  an 
extension,  sometimes  for  the  better,  some- 
times for  the  worse.  By  the  maxim  of  Eng- 
lish constitutional  law,  “ the  king  can  do  no 
wrong,”  nothing  more  was  probably  meant 
by  the  first  framer  of  it,  than  to  express  the 
inviolability  of  that  functionary:  under  favour 
of  the  ambiguity  of  the  .sense  attached  to  the 
word  can,  some  opposition  lawyer  of  the  day 
took  occasion,  by  a happy  exertion  of  pro- 
fessional art,  to  graft  ujion  that  manifestation 
of  power  a declaration  of  impotence.  Had 
lawyercraft  never  exerted  itself  to  any  worse 
purpose,  the  demand  for  these  pages  would 
never  have  existed. 

From  the  observation  of  the  perturbation 
that  would  naturally  manifest  itself  in  the 
countenance  of  a malefactor,  when  questioned 
on  the  subject  of  his  misdeeds,  some  judge 
(actuated  by  misapplied  compassion,  or  pos- 
sibly by  corrupt  partiality,  or  society  in  guilt) 
took  occasion  to  desist  from  the  inquiry, 
grounding  the  dereliction,  perhaps,  on  a new 
and  strained  interpretation  of  the  maxim.  No 
man  ought  to  be  a witness  in  his  own  cause. 
If  the  practice  originally  rested  on  that  ground, 
it  did  not  lon,^  remain  there;  since  a fresh 
ground  was  made  fonit  in  the  narrower  and 
more  apposite  maxim.  No  man  is  bound  to 
criminate  — or  (in  language  more  rhetorical, 
more  delusive,  and  therefore  better  adapted 
to  the  purpose)  to  accuse — himself. 

Be  this  as  it  may;  the  system  of  exclusions 
came  in  this  way  to  be  extended  to  the  testi- 


mony of  a defendant,  considered  as  called  for, 
against  his  will,  by  his  adversary  the  plaiiitilf’ 
or, by  the  judge. 

The  case  thus  far  under  consideration  is  a 
simple  case  : parties,  at  most  but  two  ; one 
on  a side.  In  a suit  of  the  criminal  kind, 
instituted  and  carried  on  by  the  judge  alone, 
without  the  intervention  of  any  individual  in 
the  character  of  plaintiff,  the  number  of  the 
parties  is  even  reduced  to  one. 

In  a case  thus  simple  — so  far  as  exclu- 
sion takes  place  — there  can  be  no  room  for 
doubt  (as  far  as  utility,  or  the  semblance  of  it, 
is  concerned)  in  which  quarter  (tliat  is,  in 
which  of  the  two  maxims  above  mentioned) 
the  prohibition  originates.  Is  it  by  the  party 
-himself  that  the  judge  is  called  upon  to  re- 
ceive his  testimony  ? Fear  of  deception  is 
the  reason  or  the  pretence,  and  the  maxim 
is,  No  man  ought  to  be  a witness  in  his  own 
cause.  Is  it  by  the  adverse  party  that  the 
judge  is  called  upon  to  receive,  and  (as  it  is 
not  in  the  nature  of  the  case  that  it  should 
be  delivered  willingly)  to  compel,  the  testi- 
mony? Fear  of  vexation  is  the  reason  or 
the  pretence,  and  the  maxim  is.  No  man  is 
bound  — or.  No  man  ought  to  be  bound — 
to  criminate,  accuse,  or  (to  slide  it  on  to 
non-criminal  cases)  hurt,  harm,  injure,  pre- 
judice, himself. 

But,  for  this  long  time,  causes  have  from 
time  to  time  appeared,  of  a more  complicated 
texture:  causes  presenting,  either  on  one  side 
(and  on  either  side,)  or  even  on  both  sides, 
parties  in  greater  number:  two,  or  a number 
indefinitely  greater;  but  on  this  occasion,  fur 
exemplification,  two  will  serve  as  well  as 
twenty. 

Suppose  two  on  each  side:  what  is  to  be 
done  here?  Apply  the  true  reason,  fear  of 
deception,  fear  of  vexation ; you  will  now 
find  cases  in  which  they  will  not  hold.  No 
matter:  the  maxim  is  framed;  it  has  attained 
its  full  growth : it  has  taken  root  of  itself: 
it  has  become  familiar  to  many  a tongue,  the 
head  containing  which  saw  no  reason  for  it, 
nor  ever  thought  it  worth  while  to  look  for 
one. 

If  this  be  so,  on  this  ground  then  we  must 
look  for  the  origin  of  the  practice  in  one  or 
other  of  the  two  maxims  ; giving  up  the 
idea  of  looking  for  a reason,  in  the  conduct 
of  men  to  whom  it  never  occurred  to  look  fi»r 
a reason  — to  look  for  anything  beyond  the 
rule. 
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CHAPTER  I. 

EXCLUSION  OF  EVIDENCE  FOR  WANT  OF 
MULTIPLICITY. 

§ 1.  Impropriety  of  exclusion  on  this  yrottnd. 

On  the  several  preceding  grounds,  the  im- 
projuiety  of  the  practice  of  excluding  evidence 
has  been  rendered,  I am  inclined  to  think, 
sullicieutly  apparent : if  so,  on  the  present 
ground,  it  must  be  much  more  palpable.  In 
those  cases,  a cause  of  suspicion,  and  for  the 
most  part  not  an  ill-grounded  one,  exists: 
and  the  error  consists  in  employing  exclusion, 
where  watchfulness  alone  would  have  been 
tlie  proper  remedy.  In  tlie  present  instance, 
not  so  much  as  the  slightest  cause  of  suspicion 
is  so  much  as  fancied  to  exist;  and  yet  a man 
is  excluded  without  mercy.  Excluded  ; and 
for  what  reason  ? For  this,  and  this  alone ; 
that  another  man,  having  it  in  his  power  to 
give  evidence  pertinent  to  the  case,  is  not  to 
be  found. 

When  suspicion  is  the  ground  of  exclusion, 
the  assumption  is,  that  some  men  (i.  e.  all 
men  belonging  to  any  of  the  suspected  classes) 
are  liars.  Where  want  of  multiplicity  of  evi- 
dence is  the  ground,  the  assumption  is,  that 
all  men  — all  men  uathout  exception,  are  in 
tliis  unhappy  case.  Take  any  two  men,  men 
of  the  most  trustworthy  complexion,  as  well 
in  respect  of  individual  character  as  in  respect 
of  station  in  life : take  these  two  men ; if 
a demand  for  their  testimony  happens  to  be 
presented  by  two  different  causes,  they  are 
both  of  them  incorrigible  liars,  and  neither 
of  them  ought  to  be  heard : if,  on  the  con- 
trary, the  like  demand  happens  to  be  pro- 
duced by  one  and  the  same  cause,  both  of 
them  ought  to  be  heard  — both  these  liars  be- 
come good  witnesses. 

I have  already  had  occasion  to  remark  the 
incongruity  of  the  law’s  taking  upon  itself  to 
know  more,  and  that  in  all  cases,  of  the  de- 
gree of  credit  due  to  evidence,  than  those  who 
have  the  evidence  before  their  eyes.  Here  the 
incongruity  is  still  greater.  In  the  case  of  the 
inadmissibility — the  incapacitation,  the  judge 
or  jury  have  not  formed  any  opinion;  be- 
cause they  have  not  been  allowed  to  hear  the 
grounds  on  which,  and  on  which  alone,  an 
opinion  could  have  been  formed.  In  the  case 
of  the  requisition  of  two  witnesses,*  they 
have  heard  evidence,  and  such  evidence  as 


• As  in  eases  of  treason  and  perjury — 7w/. 


hath  appeared  satisfactory  to  their  minds 
The  jury  are  satisfied ; the  judge  is  satisfied; 
the  prosecutor  is  satisfied ; the  advisers  of  the 
crown  are  satisfied ; everybody  who  has  had 
any  opportunity  of  knowing  anything  of  the 
matter  is  satisfied : it  is  in  the  midst  of  all 
this  satisfaction,  that  the  legislator,  who  knows 
nothing  about  the  matter,  who  has  no  possi- 
bility of  knowing  anything  about  the  matter, 
chooses  to  remain  unsatisfied.  He  chooses  ra- 
ther  to  suppose  that  a witness,  whom  heknows 
nothing  about,  is  piirjured,  and  a jury,  a judge, 
a set  of  ministers,  whom  he  knows  as  little 
about,  deceived,  than  than  that  one  accused 
person,  about  whom  he  knows  as  little,  and 
whom  all  these  persons  have  concurred  in 
believing  guilty,  was  really  so. 

In  speaking  of  the  witness,  I say  perjured: 
and  such  accordingly  is  the  supposition,  and 
the  only  supposition,  proceeded  upon,  in 
the  case  upon  which  this  provision  has  been 
grounded : for,  as  to  any  particular  danger 
which  the  witness  may  be  supposed  to  be 
under,  of  having  fallen  into  an  involuntary 
mistake,  there  is  nothing  in  any  of  the  cases 
in  which  this  regulation  has  been  ever  applied 
to  warrant  any  such  supposition,  nor  is  the 
regulation  ever  supported  on  any  such  ground. 
Such  then  is  the  supposition,  which  the  legis- 
lator chooses  as  the  most  probable ; that  one 
man,  of  whom  he  knows  nothing,  has  made 
himself  guilty  of  perjury  — a man  whom  all 
who  have  had  the  opportunity  of  knowing 
anything  about  him,  concur  in  believing  in- 
nocent,— rather  than  that  another  man,  w'hom 
all  who  have  heard  the  case  concur  in  believing 
guilty,  was  guilty,  of  another  offence. 

Thus  much  as  to  the  impropriety  and  in- 
consistency of  the  rule.  Next,  as  to  its  mis- 
chievousness: in  comparison,  as  before,  with 
the  rules  by  which  an  exclusion  is  put  upon 
witnesses  of  a particular  sort.  In  the  latter 
case,  the  witness  or  witnesses,  on  whose  per- 
sons  or  in  whose  presence  a malefactor  is 
allowed  to  commit  whatever  crimes  or  other 
offences  he  pleases,  must,  to  give  the  male- 
factor the  benefit  of  the  licence,  be  taken  out 
of  the  suspected  classes:  in  the  present  case, 
all  individuals,  without  exception,  are  allowed 
to  be  pitched  upon  as  victims  or  witnesses. 

In  a particular  state  of  things,  it  is  true, 
tlie  mischief  is  greater  in  those  cases  than  in 
this.  In  those  cases,  the  number  of  witnesses 
in'  whose  presence  the  crime  or  other  offence 
. is  allowed  to  be  committed,  is  without  stint; 
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on  the  present  ground,  the  number  of  wit- 
nesses in  whose  presence  it  is  lawful  to  com- 
mit the  crime  or  other  offence,  extends  not 
beyond  one.  But  the  facility  given  to  de- 
linquency by  the  removal  of  the  restriction  in 
respect  to  number  in  those  cases,  will  scarcely 
be  found  to  be  equal  to  that  which  is  afforded 
by  the  removal  of  all  restrictions  in  respect 
of  quality  in  the  present  case. 

The  accomplice,  who  is  sufficient  to  en- 
able a man  to  commit  the  crime,  not  being  suf- 
ficient to  produce,  by  the  testimony  of  his  lips, 
bis  conviction  of  and  for  such  crime,  — each 
malefactor  has  thus  a ticket  of  exemption 
to  dispose  of,  in  favour  of  any  associate  who 
may  be  disposed  to  join  with  him  in  any  for- 
bidden enterprise. 

Thus  much  as  to  the  effect  of  the  exclu- 
sion in  causes  of  a penal  nature.  In  regard  to 
those  of  a non-penal  complexion,  the  effect  is 
still  the  same  in  kind,  varying  only  in  respect 
of  the  importance  of  the  cause.  Following 
the  same  rules,  the  task  of  giving  it  a sepa- 
rate exemplification  under  this  separate  head, 
may  be  dispensed  with. 

Such  is  the  price  paid  for  the  security  in 
question:  viz.  for  the  difference  in  point  of 
datiger  between  the  case  where  there  are  two 
witnesses  in  proof  of  guilt,  and  the  case  in 
which  there  is  but  one.  Such  is  the  price 
paid  for  this  security  ; and  after  all,  what  is 
it  worth  ? In  the  multitude  of  counsellors, 
says  the  proverb,  there  is  safety ; in  the  mul- 
titude of  witnesses  there  may  be  some  sort 
of  safety,  but  nothing  more : it  is  by  weight, 
full  as  much  as  by  tale,  that  witnesses  are  to 
be  judged.  Pondere,  nonnumero.  From  num- 
bers (the  particulars  of  the  case  out  of  the 
question)  no  just  conclusion  can  be  formed. 
Nothing  can  be  weaker  than  the  best  security 
that  can  be  derived  from  numbers.  In  many 
cases,  a single  witness,  by  the  simplicity  and 
clearness  of  his  narrative,  by  the  probability 
and  consistency  of  the  incidents  he  relates, 
by  their  agreement  with  other  matters  of  fact 
too  notorious  to  stand  in  need  of  testimony, 
— a single  witness  (especially  if  situation 
and  character  be  taken  into  account)  will  be 
enough  to  stamp  conviction  on  the  most  re- 
luctant mind.  In  other  instances,  a cloud  of 
witnesses,  though  all  were  to  the  same  fact, 
will  be  found  wanting  in  the  balance.  There 
is  no  man  conversant  with  the  business  of 
the  bar,  whose  experience  has  not  presented 
him  with  instances  of  dozens  of  witnesses 
opposed  to  each  other  in  the  same  cause,  line 
against  line,  and  whose  testimony  has  been 
of  such  a nature,  that  (howsoever  it  may  have 
been  in  regard  to  mendacity)  falsehood  must 
have  been  on  one  side  or  the  other.  Naval 
trials  are  pregnant  with  instances  in  favour 
of  this  remark.  According  to  Hume,  on  the 
subject  of  an  engagement  between  Blake  and 
Troinp,  the  unanimous  testimony  of  the  Eng- 


lish captains  was  contradicted  by  the  una- 
nimous testimony  of  the  Dutch.  Let  any 
man  read  the  trials  of  Keppel,  Palliser,  or 
Molloy,  and  then  say  whether  security  resides 
in  numbers. 

Let  me  not  be  mistaken.  I do  not  mean 
to  insinuate  (it  would  be  absurdity  to  insi- 
nuate) that  the  requisition  of  a second  witness 
adds  nothing  to  the  security  against  perjury. 
No  doubt  but  that,  the  greater  the  number  of 
witnesses  you  require,  the  greater  the  secu- 
rity against  perjury.  All  I contend  for  is,  that 
that  security  (be  it  greater  or  less,)  is  not  so 
necessary  as  that  you  should  pay  so  great  a 
price  for  it,  as  you  do  pay,  and  must  pay,  by 
the  licence  you  thereby  grant  to  commit  the 
crime  in  the  presence  and  with  the  aid  of 
any  one. 

“ Reason,”  says  Montesquieu,*  “ requires 
two  witnesses ; because  a witness  who  affirms, 
and  a party  accused  who  denies,  make  asser- 
tion .against  assertion,  and  it  requires  a third 
to  turn  the  scale.”  This,  by  way  of  proof 
of  the  proposition  immediately  preceding:  — 
“ The  laws  which  cause  a man  to  perish  upon 
the  deposition  of  a single  witness,  are  fatal 
to  liberty.”  This  observation,  short  as  it  is, 
teems  with  errors. 

1.  The  equality  maintained  turns  upon  this 
supposition,  and  no  other,  viz,  that  it  is  as 
unlikely  that  a person  accused,  being  guilty, 
should  aver  himself  to  be  innocent,  as  that 
a party  accused,  being  innocent,  an  accuser 
should  aver  him  to  be  guilty  : in  other  words, 
that  it  is  as  likely  a man  should  violate  truth 
for  the  purpose  of  injuring  an  innocent  person, 
as  for  the  purpose  of  saving  himself.  Such  is 
the  supposition ; but  surely  nothing  can  be 
more  ill  grounded.  The  assertion  of  the  wit- 
ness amounts  to  something — the  denial  of 
the  accused  amounts  to  almost  nothing : for 
he  speaks  under  the  terror  of  the  law,  which 
devoteshim  to  certain  punishmentin  the  event 
of  his  not  denying. 

2.  Another  error  is,  the  supposing  that  any 
rational  conclusion  can  be  drawn  from  the 
mere  circumstance  of  number,  as  between 
accusers  and  defendants,  without  taking  into 
the  account  the  particular  circumstances  of 
each  case.f 

3.  A third  incongruity  is,  the  confounding 

• Esprit  des  Loix,  liv.  xii.  c.  3. 

■p  It  is  on  the  same  ridiculous  plea,  that  the 
testimony  of  a single  witness  has  been  determined 
in  English  law  to  be  insufficient  to  ground  a 
conviction  for  perjury : “ because,”  we  are  told, 

“ there  would  only  be  one  oath  against  another,” 
Irrefragable  logic  this,  if  all  oaths  be  exactly 
of  equS.  value,  no  matter  what  may  be  the  cha- 
racter of  the  swearer,  and  to  the  action  of  what 
interests  he  may  be  exposed.  It  is  on  the  .same 
ground,  that  no  decree  can  be  made,  in  equity, 
on  the  oath  of  one  witness,  against  the  defen- 
dant’s answer  on  oath.  (Sec  the  following  sec- 
tion. ) — Editor. 
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the  case  of  witnesses  with  that  of  judges:  for 
though  witnesses  are  the  persons  he  speaks 
of,  the  situation  he  places  them  in  is  that  of 
judges.* 

4.  A fourth  incongruity  is,  the  making  up 
the  proposition  and  the  demonstration  in  such 
a manner  as  not  to  fit  one  another  in  point 
of  extent ; in  consequence  of  which  want  of 

just  coincidence,  nothing  can  be  concluded 

The  case  necessarily  supposed,  extends  over 
no  more  than  one  of  the  two  divisions  into 
which  the  field  of  law  is  divided,  — viz.  the 
criminal;  and  the  reason  is  one  that  applies 
to  civil  as  well  as  to  criminal,  though  it  ap- 
pears not  that  Montesquieu  v/as  aware  of  the 
application. 

The  occasion  to  which  his  view  seems  to 
have  been  confined,  the  only  occasion  speci- 
fied, is  still  narrower  — that  subdivision  of  the 
criminal  law,  which  concerns  offences  that 
have  been  punished  with  the  punishment  of 
death.  He  might  have  been  right  in  saying 
that  laws  which  cause  a man  to  perish  upon 
the  evidence  of  a single  witness,  are  fatal  to 
liberty  ; and  yet  not  right,  if  he  were  to  ex- 
tend the  same  observation  to  cases  in  which 
death  was  not  included  in  the  punishment. 

The  expression  cause  to  perish — font  per ir 
— would  of  itself  be  sufficient  to  ease  the 
case  of  the  weight  of  Montesquieu’s  autho- 
rity, if  authority  were  capable  of  weighing 
against  reason.  It  alludes,  to  all  appearance, 
to  the  practice  of  the  Roman  law  (the  law 
under  which  he  bad  been  used  to  act,)  which 
makes  conviction,  and  thence  in  capital  cases 
death,  a necessary  consequence  of  the  adverse 
deposition  of  two  witnesses, — leaving  no  op- 
tion to  the  judge. 

Another  circumstance  that  contributes  to 
lighten  the  case  of  the  weight  of  his  autho- 
rity, is,  that  the  trials  to  which  alone  he  had 
been  used,  and  which  alone  he  can  be  under- 


•  “ Les  loix  qui  font  pdrir  un  homme  sur  la 
deposition  d’un  seul  temoin,  sont  fatales  a la 
liberte.  La  raison  en  exige  deux,  parce  qu’un 
temoin  qui  affirme  et  un  accuse'  qui  nie,  font  un 
partage,  et  il  faut  un  tiers  pour  le  vuider." — 
Esp.  des  Loix,  liv.  xii.  chap.  3. 

I have  made  the  best  sense  of  the  passage  I_ 
could  ; but  to  make  any,  it  was  necessary  to  de-‘ 
part  from  the  expression  : for  the  expression  is 
as  confused  as  the  opinion  is  ill  grounded. 

Voiding^  emptying  a division,  may  be  good 
French,  and  I suppose  is,  since  it  is  Montes- 
quieu’s; but  the  image  would  be  an  incongruous 
and  ill-constructed  one  in  any  language.  The 
division,  be  it  what  it  will,  may  be  terminated; 
but  how  a division  can  be  emptied,  seems  not 
very  easy  to  conceive.  The  sort  of  division  to 
which  the  phrase  seems  to  bear  allusion,  is  a di- 
vision in  the  number  of  persons  (judges,  for  in- 
stance) having  a voice,  as  the  phrase  is  (meaning 
a vote,)  in  any  assembly  invested  with  the  form 
of  a body  corporate.  This  supposes  the  two  as- 
sertions to  stand  on  equal  ground,  like  the  opi- 
nions of  two  fellow  judges ; but  the  case,  we  have 
seen,  is  otherwise. 


stood  to  have  had  in  view,  were  trials  in  the 
judge’s  closet,  without  a jury,  and  on  which 
cross-examination  on  the  part  of  the  accused 
was  but  imperfectly  allowed — cross-exami- 
nation by  his  counsel  not  allowed. 

“ Fatal  to  liberty?”  What  means  liberty  f 
What  can  be  concluded  from  a proposition, 
one  of  the  terms  of  which  is  so  vague  ? What 
my  own  meaning  is,  I know;  and  1 hope  the 
reader  knows  it  too.  Security  is  the  political 
blessing  I have  in  view : security  as  against 
malefactors,  on  one  hand — security  as  against 
the  instruments  of  government,  on  the  other. 
Security,  in  both  these  branches  of  it,  is  the 
benefit,  the  making  due  provision  for  which, 
in  the  case  in  question,  is  the  object  of  these 
inquiries. 

Where  two  witnesses  have  been  required, 
the  principle  of  determination  is  obvious 
enough;  it  has  been  the  fear  of  giving  birth 
to  the  Conviction  and  punishment  of  innocent 
persons,  if  in  each  case  the  testimony  of  a 
single  witness  were  held  sufficient.  Engrossed 
by  the  view  of  this  danger,  the  attention  has 
overlooked  the  so  much  greater  danger  on  the 
other  side. 

For  a single  witness  to  produce  by  his  tes- 
timony the  conviction  of  an  innocent  person, 
it  is  not  sufficient  that  false  testimony  on  the 
side  of  conviction  should  have  been  given;  — 
it  must  also  have  obtained  credit  with  the 
judge;  it  must  have  produced  in  his  mind  a 
degree  of  persuasion,  of  sufficient  strength  for 
the  purpose. 

But,  even  among  the  vilest  of  malefactors, 
as  I have  already  had  occasion  to  state,  no- 
thing is  more  uncommon  than  false  testimony 
on  the  inculpative  side. 

What  the  argument  supposes  is,  that  false- 
hood will  prevail  ever  truth;  falsehood  on 
the  inculpative  side,  over  truth  on  the  ex- 
culpative. 

The  giving  security  to  the  innocent,  is  the 
object  and  final  cause  of  this  ill-considered 
scruple.  Of  what  description  of  the  innocent  ? 
Of  those,  and  those  alone,  to  whom,  by  false 
testimony,  it  might  happen  to  be  subjected 
to  prosecution  in  a court  of  justice.  On  the 
other  hand,  those  to  whom,  in  consequence 
of  the  licence  granted  by  this  same  rule,  it 
might  happen,  and  (if  the  rule  were  univer- 
sally known)  could  not  but  happen,  to  suffer 
the  same  or  worse  punishment  at  the  hands 
of  malefactors,  are  altogether  overlooked. 
The  innocent  wh  o scarcely  present  themselves 
by  so  much  as  scores  or -dozens,  engross  the 
whole  attention,  and  pass  for  the  whole  world. 
The  innocent  who  ought  to  have  pre.sented 
themselves  by  millions,  are  overlooked,  and 
left  out  of  the  account. 

It  is  to  this  ill-considered  scruple,  that  the 
European  nations  have  been  indebted  for  the 
use  of  what  is  technically  called  torture,’  I 
mean  in  the  most  usual,  and'most  exception- 
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able,  application  of  it.  The  testimony  of  a 
single  witness  was  not  sufficient  for  the  con- 
Viiction  of  a defendant ; but,  in  a case  capi- 
tally punished,  it  was  sufficient  to  warrant 
the  applying  torture  to  him,  for  the  purpose  of 
compelling  a confession.  Combined  with  this 
tremendous  exercise  of  severity,  what  then 
was  the  effect  of  this  false  tenderness  ? — 
In  . some  cases,  to  produce,  by  dint  of  terror, 
B not  very  satisfactory  confession:  in  other 
cases,  to  add  to  the  regular  punishment  this 
accidental  and  unnecessary  torment:  in  here 
and  there  an  instance,  to  enable  a guilty  man, 
by  patience  under  torment,  to  escape  death, 
the  ultimate  punishment,  in  cases  in  which 
he  would  have  been  subjected  to  it  under  the 
English  mode  of  procedure. 

Under  the  best  system  of  jurisprudence,  it 
must  happen  now  and  then,  though  under  the 
worst  I believe  it  to  be  extremely  rare,  that 
a man  completely  innocent  shall  suffer  as  for 
a capital  crime.  In  these  deplorable  cases, 
under  the  English  system,  which  admits  the 
grounding  conviction  on  a single  witness,  the 
innocent  victim  will  suffer  the  instantaneous 
and  in  a manner  insensible  infliction,  and  no 
more.  Under  the  general  law  of  the  conti- 
nent, wherever  the  application  above  spoken 
of  under  the  name  of  torture  was  in  use,  the 
unhappy  innocent  would  suffer  death  in  what- 
ever was  its  prescribed  form,  but  with  the 
previous  addition  of  a state  of  torment  more 
terrible  than  twenty  deaths ; unless,  to  free 
himself  from  it,  he  could  succeed  in  inventing 
a credible,  though  false,  narrative  of  guilt. 

In  the  complication  and  intricacy  of  the  dis- 
cussions, of  which  a rule  requiring  a multi- 
plicity of  evidence  will  naturally  (not  to  say 
necessarily)  be  pregnant:  — in  this,  though 
comparatively  a minor  inconvenience,  will  be 
found  a certain  degree  of  force.  Assuming 
that  a multiplicity  of  evidence  is  necessary, 
how  is  it  that  it  must  or  may  be  composed  ? 
Say  that  there  must  be  at  least  two  witnesses ; 
the  difficulty  is,  in  appearance  at  least,  in  a 
considerable  degree  obviated.  Happy  would 
it  be  for  the  interests  of  truth  and  justice,  if 
the  task  of  decision  w'ere  attended  with  no 
other  difficulty  than  that  which  attends  the 
distinguishing  of  two  individuals  from  one. 
But,  where  nature  has  made  not  an  atom 
of  difficulty,  lawyers  will  make  a mountain ; 
where  common  sense  would  not  find  a speck 
to  disturb  the  clearness  of  the  case,  science 
(I  mean  always  jurisprudential  science)  will 
find  means  to  raise  a cloud.  Two  witnesses: 
— good  : but  to  what  fact?  If  one  of  them 
be  to  the  principal  fact,  may  not  another  be 
to  an  evidentiary  fact,  — his  testimony  con- 
stituting a presumption,  in  the  language  of 
the  Romanists  ? Or,  in  fine,  in  consideration 
of  the  number,  might  not  two  presumptions 
(since  there  are  two  of  them)  suffice?  Then 
comes  in  the  question,  though  in  language 


much  less  clear,  — - what,  in  all  cases,  and  in 
the  case  in  hand,  is  the  principal  fact  ? what 
an  evidentiary  fact? 

Two  witnesses  again : — good.  But  in  what 
shape  must,  or  may,  their  evidence  be  exhi- 
bited ? If  one  be  a witness,  examined  as  such, 
in  the  regular  judicial  mode,  may  not  the  place 
of  the  other  be  supplied  by  a lot  of  written 
evidence  ? especially  if  it  be  of  a nature  so 
superiorly  trustworthy  as  those  several  spe- 
cies of  written  evidence  which  come  under  the 
oi  preappointed  evidence  — a deed,  an 
entry  in  a register,  a judicial  record  of  any 
kind.  Or,  again,  — considering  hovvgreat  the 
security  for  trustworthiness  derivable  from 
number,  — may  not  one  of  the  two  pieces  of 
evidence  be  of  some  one,  or  of  any  one,  of 
the  species  of  inferior  evidence  which  have 
been  brought  together  under  the  general  de- 
nomination of  makeshift  evidence  ? Or, 

if  one  such  piece  of  inferior  evidence,  added 
to  the  regularly  extracted  testimony  of  an 
unexceptionable  witness,  be  not  sufficient, — 
may  not  the  deficiency  be  supplied  by  two  or 
three,  or  any  and  what  greater  number,  of 
these  inferior  evidences,  and  of  any  and  what 
sort  or  sorts?  And,  in  short,  if  the  number 
of  these  lighter  and  make-weight  evidences 
be  to  a certain  (and  what)  degree  consider- 
able, may  not  their  abundance  supersede  al- 
together the  necessity  of  a lot  of  heavier 
evidence? 

A piece  of  written  evidence,  again — sty 
a conveyance  bipartite,  to  which  there  is  a 
grantor  and  a grantee,  with  or  without  one 
or  more  attesting  witnesses.  The  evidence 
presented  by  this  instrument, — is  it  the  evi- 
dence of  one  witness  only,  or  of  more  ? and 
how  many  more  ? All  these  difficulties,  with 
abundance  more,  may  be  started  (as  some  of 
them  have  been  started)  from  the  rule  laying 
down  the  necessity  of  two  witnesses  : and  in 
any,  or  at  least  in  some,  of  these  ways,  may 
the  number  required  have  been  made  up, 
without  any  violence  to  common  sense. 

All  these  reasonable  modes  of  splitting  hair.s 
have  not  yet  sufficed  to  exercise  the  industry 
of  lawyers.  Not  content  with  splitting  hairs, 
they  have  proceeded  to  split  men  : out  of  one 
and  the  same  man,  they  have  made  two  wit- 
nesses. 

When  one  man  of  law  has  laid  down  a 
foolish  rule — an  ill-considered  and  palpably 
pernicious  rule, — his  successor,  not  to  fall 
into  the  sin  the  sons  of  Noah,  and  uncover 
a father’s  nakedness,  makes  his  obeisance  to 
the  rule,  throws  a cloak  over  it,  makes  a leak 
in  it,  and,  according  to  the  measure  of  his 
dexterity,  draws  out  the  force  and  efficacy  of 
it.  We  shall  see  presently,  when  we  come 
to  speak  of  the  Roman  law,  to  what  a degree 
of  refinement  this  policy  has  been  pursued  in 
the  present  instance. 

Such,  then,  is  the  precept  which  excludes 
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one  witiioss  for  the  want  of  other  witnesses : 
impropriety,  inconsistency,  mischievousness, 
are  the  qualities  which  characterize  it.  Ex- 
ceptions, however,  in  appearance  at  least,  are 
not  altogether  wanting  to  the  mischievous- 
ness of  it. 

1.  One  is  the  case  where,  from  the  nature 
of  things,  witnesses,  principal  witnesses,  in 
r.umber.s,  cannot  have  been  wanting.  The 
scene,  for  example,  in  a spot  where  individuals 
cannot  but  have  been  collected  in  mnltiltudes: 
a place  of  worship,  a theatre,  a market-place 
in  market-time,  a fair,  a barrack,  a dock-yard, 
a parade.  In  such  a state  of  things,  what 
harm,  it  may  be  asked,  can  result  from  the  re- 
quisition of  two,  or  even  of  three  witnesses? 
1 answer,  — Seldom  any  harm ; but  never  any 
advantage. 

The  case  in  which  the  restriction  would 
be  proposed,  will  naturally  be  rather  a penal 
than  anon-penalone:  quarrel,  smuggling,  em- 
bezzlement, sedition,  riot:  the  side  to  which 
the  restriction  is  applied  will  as  naturally  be 
that  of  the  plaintiff ; the  object,  real  or  pre- 
tended, will  be  the  security  of  innocence  — 
the  preservation  of  obnoxious  innocence  from 
the  enterprises  of  oppressive  power.  But  if, 
on  the  supposition  of  guiltiness,  the  facility 
of  finding  witnesses  qualified  to  make  proof  of 
the  affirmative  is  so  great ; on  the  other  hand, 
on  the  supposition  of  non-guiltiness,  the  fa- 
cility of  finding  witnesses  qualified  to  make 
[)roof  of  the  negative,  will  at  least  be  equally 
so.  The  consequence  is,  — granting  the  ex- 
clusion to  be  harmless,  it  will  still  be  useless. 

Not  that  it  always  will  be  harmless  ; the 
publicity  of  the  place  does  not  necessarily 
suppose  the  publicity  of  the  act.  A secret 
blow  or  wound  may  be  given — a secret  word 
of  insult  or  conspiracy  whispered — a secret 
act  of  pilfering  committed  or  attempted,  as 
well  in  the  most  crowded  apartment  as  in  the 
wildest  desert : in  some  instances,  the  close- 
ness and  bustle  of  the  throng  will  even  be 
favourable  to  secrecy. 

Another  observation.  The  multiplicity  of 
percipient  witnesses,  how  great  soever,  is  not 
always  sufficient  to  secure  so  much  as  a single 
deposing  witness  : still  less  any  greater  num- 
ber. Let  ten  persons  have  seen  what  passed, 
— if  they  be  all  of  them  ill  disposed  to  the 
plaintiff’s  side,  or  well  disposed  to  that  of  the 
defendant,  it  may  happen  that  none  shall  have 
given  spontaneousinformation  to  the  plaintiff; 
none  but  such  as,  on  being  questiipned,  with  a 
viewto  prosecution,  and  beforethe  commence- 
ment of  prosecution,  and  consequently  without 
those  securities  for  veracity  which  are  afforded 
by  examination  coram  judice,  may  have  given 
an  account  purposely  false ; although  the  same 
persons,  if  examined  upon  oath,  and  under  the 
controul  of  the  concomitant  securities,  would 
not'go  the  length  of  seeking  to  accomplish 
their  wishes  by  perjurious  evidence. 
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2.  Another  seeming  exception  may  be  com- 
posed of  the  cases  in  which  it  may  appear  that 
the  mischief  of  the  offence  depends  (if  not  al- 
together, at  least  in  a considerable  degree)  on 
the  number  of  the  persons  present  at  the  com- 
mission of  it.^  Such  are  those  in  which  the 
mischief  consists  in  the  wound  given  to  the 
psychological  sensibilities  of  the  persons  pre- 
sent, by  acts  or  discourses  offensive  to  their 
affections  or  their  taste : acts  or  discourses 
savouring  of  indecency:  discourses  expressive 
of  contempt  for  any  of  the  objects  of  their 
worship  or  respect, — for  the  established  reli- 
gion, for  the  established  government,  and,  in 
particular,  for  the  person  of  the  chief  magis- 
trate, where  there  is  one,  especially  if  invested 
with  the  rank  of  royalty.  The  greater  the 
number  of  the  persons  present  on  any  such  oc- 
casion, the  greater  the  danger  of  mischief,  in 
each  of  two  opposite  ways.  If,  in  the  com- 
pany in  question,  there  be  any  to  whom  the 
obnoxious  exhibition,  or  the  discourse,  is  of- 
fensive, the  mischief  of  the  act  respects  the 
present  pain  of  which  it  is  productive.  If 
there  be  any  by  whom  it  is  regarded  with  com- 
placency, it  becomes  mischievous  on  another 
account : on  account  of  the  danger  lest,  by 
the  spread  of  the  same  obnoxious  practice  or 
sentiment,  the  shock  given  to  men’s  feelings 
may  become  more  and  more  extensive. 

By  requiring  that,  in  support  of  a prosecu- 
tion of  this  sort,  there  shall  be  two  witnesses 
at  least,  or  three  witnesses  at  least,  provision 
(it  may  appear)  is  made,  that,  for  the  act  to 
be  converted  into  a punishable  offence,  there 
shall  have  been  present  at  the  commission  of 
it  at  least  that  number  of  persons. 

That,  among  the  effects  of  an  arrangement 
of  this  sort,  may  occasionally  be  found  that  of 
operating  as  a check  to  oVer-industrious  anti- 
pathies, and  that  check  a salutary  one,  is  not 
to  be  denied.  But  that  this  is  the  most  proper 
mode  of  applying  such  a check,  cannot  be  ad- 
mitted. If  a regard  for  the  liberty  of  private 
intercourse  forbids  the  treating  the  act  on  the 
footing  of  an  offence,  unless  a certain  number 
of  persons  be  present  at  the  commission  of  it, 
the  direct  and  proper  mode  is  to  say  so  at 
once : to  word  the  condition  in  such  a manner 
as  to  apply  it,  not  to  the  number  of  persons 
appearing  in  the  character  of  deposing  wit- 
nesses, but  to  the  number  of  persons  existing 
at  the  time,  in  the  character  of  percipient 
witnesses. 

A consideration  which  there  has  already 
been  occasion  to  bring  to  view,  is,  that  amidst 
any  abundance  of  persons  present  in  the  cha- 
racter of  percipient  witnesses,  there  may  be  a 
scarcity,  or  even  an  absolute  want,  of  deposing 
witnesses : the  two  characters  are  'therefore, 
by  no  means,  either  identical  or  convertible. 
Another  consideration  is,  that,  unless  the  ob- 
jection be  obviated  by  a special  provision,  the 
function  of  a deposing  witness  may  be  per- 
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formed  by  a person  who  was  not  a percipient 
witness,  — who  was  not  present  at  the  com- 
mission of  the  offence ; as,  where  the  evidence 
stands  in  the  relation  of  a discourse  of  the 
confessorial  kind,  held  by  the  party  accused ; 
or  where,  in  any  other  shape,  it  wears  the 
character  of  circumstantial  evidence. 

From  an  institution  improper  in  the  main, 
useful  results  may  flow  by  accident.  That,  in 
this  way,  occasional  good  may  result  from  the 
species  of  exclusion  here  contended  against,  is 
not  to  be  denied.  In  this  way,  the  mischievous- 
ness of  it  may  now  and  then  receive  occasional 
palliation.  Thus  much  may  be  said,  but  this 
is  all  that  ever  can  be  said,  in  favour  of  it. 

In  this  way,  as  in  every  other,  the  effect  of 
an  institution  puttingexclusion  upon  evidence 
upon  the  plaintiff’s  side,  is,  to  enervate  the 
substantive  law  to  which  it  applies.  So  far 
as  the  substantive  law  is  bad,  so  far  (according 
to  an  observation  we  found  occasion  to  make 
in  a former  instance)  any  such  debilitating 
institution,  in  the  line  of  adjective  law,  may 
be  of  service.  So  far,  therefore,  as  it  may 
be  possible  to  confine  the  drag,  the  adjective 
incumbrance,  to  a perniciously  active  law,  so 
far  that  which  is  in  general  a nuisance  may 
have  a particular  use.  Amidst  the  pulling  and 
haulingso  frequently  exemplified  in  legislative 
bodies,  it  not  unfrequently  happens,  that  a 
party  which  has  not  power  enough  to  stop  the 
wheel  altogether,  finds  means  in  this  way  to 
attach  a drag  to  it.  But  the  very  circumstance 
that  constitutes  the  utility  of  the  institution 
in  these  particular  cases,  is  its  nnschievous- 
ness  in  all  others.  The  proper  remedy  is,  not 
the  establishment  of  the  bad  adjective  law, 
but  the  abolition  of  the  bad  substantive  law. 

In  the  case  of  capital  punishment,  but  in 
that  alone,  the  Mosaic  law  requires  two  wit- 
nesses. From  that  source,  perhaps,  was  de- 
rived the  European  rule:  I should  look  upon 
this  provision  as  a great  improvement,  if  in- 
troduced in  England.  Why?  Not  as  deem- 
ing the  requisition  of  two  witnesses  a proper 
one,  but  as  deeming  the  punishment  of  death 
an  improper  punishment.  To  authorize  such 
punishment,  if  three  witnesses  were  made 
requisite,  so  much  the  better:  if  three  dozen, 
better  still. 

But,  from  the  necessity  of  two  witnesses, 
to  authorize  the  infliction  of  death  in  the  cha- 
racter of  a punishment,  what  follows  ? Not 
that,  in  case  of  one  witness,  and  but  one, 
acquittal  should  take  place ; but  that  some 
Other  punishment  should  take  place,  different 
frdm,  and  thereby  inferior  to,  capital. 

§ 2.  Aberrations  of  Roman  and  English  law 
in  this  respect. 

In  the  Roman  law,  two  witnesses  are  pro- 
nounced indispensable.  In  the  penal  branch 
(the  higher  part  at  least,)  what  followed  ? 
Torture.  By  fewer  than  two  witnesses,  a 
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man  was  not  to  be  consigned  to  death;  but 
by  a single  witness  he  might  at  all  times  be 
consigned  to  worse  than  death.  If,  then,  being 
guilty,  he  had  it  in  his  power  to  relate  and 
circumstantiate  a guilty  act,  at  any  time,  if 
he  thought  fit,  he  might,  at  the  price  of  fu- 
ture suffering,  release  himself  from  present 
torments.  But  if,  not  being  guilty,  and  in 
consequence  not  having  it  in  his  power  to 
circumstantiate  the  guilty  act,  he  had  it  not 
in  his  power  to  release  himself  at  that  price, 
he  was  to  suffer  on:  perishing  or  not  perish- 
ing, under  or  in  consequence  of  the  infliction, 
as  it  might  happen. 

Upon  the  face  of  it,  and  probably  enough 
in  the  intention  of  the  framers,  the  object  of 
this  institution  was  the  protection  of  inno- 
cence : the  protection  of  guilt,  and  the  ag- 
gravation of  the  pressure  upon  innocence,  was 
the  real  fruit  of  it. 

In  the  non-penal  branch,  the  experienced 
mischievousness  of  the  rule  forced  men  upon 
another  shift,  of  which,  if  the  mischievous- 
ness be  not  so  serious,  the  absurdity  is  more 
glaring.  I mean  the  contrivance  already  hinted 
at, — the  operation  of  splitting  one  man  into- 
two  witnesses.  Proposing  to  himself  to  make 
a customer,  or  non-customer,  pay  for  what  he 
has  had,  or  not  had,  — a shopkeeper  makes, 
in  his  ow'n  books,  an  entry  of  the  delivery  of 
the  goods  accordingly,  and  by  this  entry  he 
makes  himself  one  witness.  A suit  is  then 
instituted  by  himself,  against  the  supposed 
customer,  for  the  value  of  the  goods:  he  now 
takes  an  oath  in  a prescribed  form,  swearing 
to  the  justness  of  the  supposed  debt,  and  by 
this  oath  he  coins  himself  into  a second  wit- 
ness— the  second  witness  w-hicli  the  law  re- 
quires. By  the  same  rule,  if  three  had  been 
the  requisite  complement  of  witnes.ses,  two 
such  o.aths  might  have  completed  it;  if  four 
witnesses,  three  oaths  ; and  so  on.  With  a 
splitting  mill  of  such  power  at  his  command, 
a man  need  never  be  at  a loss  for  witnesses. 

In  every  cause,  the  plaintiff,  to  gain  it,  must 
make  full  prooi {probatio plena.')  The  trades- 
man’s books  make  half  a full  proof  (probalio 
semiplena:)  his  oath,  as  above  (his  supplclory 
oath,  it  is  called,)  makes  the  other  half.*  Six- 
teen  paragraphs  before,  in  the  book  of  au. 
thority,  from  which,  for  reference  sake,  the 
instance  has  been  taken,  the  reader  has  been 
assured  (and  that  without  exception,  and  in 
the  most  pointed  terms,)  thatahalf-full  proof, 
though  composed  of  the  testimony,  regularly 
extracted,  of  a disinterested  witness,  of  the 
most  ill  ustrious  and  consequently  trust  wort  hy 
class,  goes  absolutely  for  nothing. f 

• Heinecc.  (ad  Pandect.)  iv.  134. 

+ •*  Juris  intcrpretes  probationem  in  plcnam 
et  minus  plenam,  et  hanc  iterum  in  semiplena 
majorem  semiplenam  et  sennplena  minorcm, 
dispescunt.  Quainvis  ver  us  sit  cx  juris  Koinaiii 
principiis,  unius  testimonium  plane  non  admit- 
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From  this  inexhaustible  source  of  incon- 
sistency and  injustice,  the  English  law  (the 
jurisprudential  branch  of  it  at  least)  is  free. 
I say  the  jurisprudetitial  part : for,  on  this  and 
that  occasion,  the  legislator  has  interposed, 
and  required  two  witnesses. 

From  the  first  of  Edward  VI.  to  the  thirty- 
first  of  the  Lite  reign  inclusive,  seventy- 
four  exemplifications  of  this  unwarranted  and 
perfectly  inconsistent  scrupulosity  may  be 
counted. 

If  anything  like  principle  or  reason  for  the 
distinction  were  looked  for  in  this  catalogue, 
the  search  would  be  in  vain.  If,  in  this  or 
that  instance,  a seeming  reason,  of  the  nature 
of  those  above  displayed  and  refuted,  glim- 
mers through  the  cloud,  at  the  next  step  the 
light  deserts  us  altogether.  In  several  in- 
stances, cases  naturally  more  sparing  of  evi- 
dence than  any  others  present  themselves  as 
having  been  selected  for  the  requisition  of 
this  superfluity  of  evidence;  as  if  for  the  ex- 
press purpose  of  exposing  the  substantive  law 
to  derision.  Poaching,  smuggling,  gaming, 
nocturnal  destruction,  forgery,  bribery,  and 
• extortion,  are  of  the  number.*  Bribery  has, 
in  this  way,  received  the  protection  of  the 
law  on  three  several  occasions:  and  on  these 
occasions  so  elfectually  has  the  cankerworm 
eaten  out  the  substance  of  the  law,  that  it  is 
didicult  to  say  by  what  means  the  corrupter 
or  the  corrupted,  the  giver  or  taker  of  the 
bribe,  can  possibly  be  convicted,  unless  they 
were  to  join  in  laying  in  a stock  of  evidence 
for  the  purpose,  ambitious  of  martyrdom  in 
so  honourable  a cause. 

Consistency,  or  any  steadier  principle  than 
the  passion  of  the  individual  and  the  moment, 
not  being  to  be  found  in  any  part  of  the  ex- 
isting chaos,  — it  were  in  vain  to  look  for  any 
such  treasures  amidst  the  scraps  of  legisla- 
tion tacked  together  by  so  casual  a tie.  The 
sphinx  would  have  broken  her  neck  a hundred 
times  over,  before  she  had  discovered  why, 
for  convicting  a man  of  abusing,  insulting,  or 
obstructing  a set  of  half-yearly  officers,  com- 
posing what  is  called  a jury  of  annoyance,! 
it  sliould  require  double  the  quantity  of  evi- 
dence in  Westminster,  to  what  it  would  re- 
quire on  the  inside  of  Temple  Bar,  or  on  the 
other  side  of  the  Thames.  This  for  one:  but 
the  same  narrowness  and  the  same  shallow- 
ness may  be  seen  in  all  the  other  seventy- 
three  instances. 

tendum  esse,  licet  praeclaro  curia  honore  pra- 
fulgeat:  adeoquenon  melioreni  esse  conditionem 
ejus  qui  semiplene,  quara  ejus  qui  nihil,  proba- 
vit.” — Heineoc.  iv.  118. 

• This  anomaly  no  longer  exists.  The  sta- 
tutes now  in  force  relating  to  these  subjects  are 

1 & 2 Will.  I V.  c.  32 ; 3 & 4 Will.  IV.  c.  53 ; 
4 & 6 Will  IV.  c.  13  ; 7 & 8 Geo.  IV.  c.  28 ; 

2 & 3 Will.  IV.  c.  123;  49  Geo.  III.  c.  118.— 

Ed. 

t 29  Geo.  II  c.  25,  §§  10, 12. 
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By  the  single  testimony  of  a self-acknow- 
ledged malefactor — of  a character  stained 
with  the  blackest  infamy,  swearing  to  save 
his  life,  and  put  money  into  his  pocket,  any 
man,  without  exception,  may  be  consigned  to 
capital  punishment.  And  with  this  case  every 
day  repeating  itself  before  his  eyes,  shall  a 
legislator,  when  a fresh  patch  comes  to  be  put 
upon  the  motley  tissue,  stand  up  in  his  place 
and  say.  Nay,  but  upon  this  occasion  justice 
and  humanity  call  upon  us  to  require  two 
witnesses  ? 

Among  the  cases  in  which,  under  English 
law,  two  witnesses  are  required  to  support  a 
conviction,  is  that  of  high  treason. 

If,  in  some  ancient  book  of  travels  in  some 
such  country  as  Monomotapa,  or  among  the 
Amazons  or  Topinambous,  we  were  to  read 
of  a people  who  were  governed  by  a king, 
but  among  whom  it  was  lawful  for  any  man 
at  any  time  to  kill  the  king,  provided  no  more 
than  one  person  were  privy  to  the  faj:t,  or  in 
the  company  of  any  number  of  persons,  being 
persons  of  certain  descriptions,  — we  should 
be  apt  to  reject  it  at  once  as  fabulous,  and 
fabulous  to  a degree  of  extravagance.  Were 
a poet  to  come  out  with  a play,  in  which  the 
plot  turned  upon  the  supposition  of  such  a 
law,  we  should  turn  aside  from  it,  as  ground- 
ed on  an  improbability  too  glaring  even  for 
fable.  We  should  rank  it  with  the  story  of 
that  monarchy  which  held  out  the  highest  of 
rewards  for  the  successive  assassination  of 
every  monarch  that  sat  upon  the  throne,  by 
bestowing  the  throne  itself  upon  the  assassin 
for  his  reward.  Human  blindness  has  not  yet, 
since  the  Saxon  times,  gone  so  far  as  to  offer 
a secure  reward,  together  with  impunity,  for 
the  assassination  of  the  sovereign,  in  this 
■eidightened  country.  It  goes  no  further  than 
to  offer  impunity  — impunity  indeed  only  in 
certain  cases,  but  those  such  as  are  constantly 
liable  to  occur. 

It  might  be  worth  the  consideration  of 
the  gentlemen  of  the  long  robe  ^and  no  In- 
competent subject  for  the  exercise  of  their 
ingenuity,)  whether  the  king  be  a man  ; and 
whether  George  Gwelph,  commonly  called 
George  the  Fourth,  may  not  have  as  good  a 
claim  to  the  protection  of  the  law  against  as- 
sassination, as  John  Brown  or  Thomas  Smith,; 
and  whether,  accordingly,  if  any  partaker  or 
abettor  of  any  pop-gun  plot,  past  or  future, 
successful  or  unsuccessful,  were  to  be  ar- 
raigned for  shooting,  or  shooting  at,  the  said 
George  Gwelph,  the  court  would  be  obliged 
to  take  notice  that  the  said  George  Gwelph 
happens  to  be  king  of  Great  Britain,  for  the 
purpose  of  affording  impunity  to  his  mur- 
derers, or  intended  murderers. 

It  seems,  for  this  purpose,  high  time  to 
know  whether  the  king  be  a man  or  not:  and 
were  it  to  be  determined,  by  the  twelve  judges 
for  example,  in  the  negative,  it  might  then 
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he  not  amiss  to  inquire,  whether  it  might 
not  be  advisable  to  strip  him  of  a part  of 
Lis  royalty — of  so  much  of  his  royalty  as 
excludes  him  from  the  protection  given  to  all 
other  men,  for  the  purpose  of  declaring,  that 
neither  shooting  him,  nor  shooting  at  him, 
should  be  punishable. 

Picking  a pocket  of  a handkerchief,  value 
one  shilling,  is  capital  felony  ;*  its  being  the 
king’s  pocket  does  not  make  it  treason  : for 
picking  the  king’s  pocket  of  his  handkerchief 
a man  might  be  hanged  on  the  testimony 
of  a single  witness:  shooting  the  king  being 
treason,  a man  may  shoot  the  kitig  in  the 
presence  of  anybody  he  pleases,  and  not  a 
hair  of  the  murderer’s  head  can  be  touched 
for  it.  Blessed  lawsl  under  which  it  is  as 
safe  again,  to  shoot  the  king  as  to  pick  his 
pocket !f 

So  long  as  this  regulation  subsists,  a law 
which, ‘taking  up  any  of  those  offences  against 
personal  security,  which  in  the  case  of  an 
individual  are  capital  felonies,  should,  in  the 
case  of  its  being  levelled  against  the  person 
of  the  sovereign,  declare  it  to  be  high  trea- 
son, would,  instead  of  adding  anything  to  the 
personal  security  of  the  sovereign,  diminish 
it  by  at  least  one  half — leave  it,  in  respect 
of  such  offences,  but  half  as  great  as  it  was. 
before. t This  consequence  will  not  be  intel- 
ligible to  a legal  understanding.  To  such  an 
understanding  it  will  be  impossible  ever  to 
comprehend  how  so  high-sounding  a word  as 
treason,  especially  with  the  word  high  before 
it,  should  fail  of  giving  a better  security  than 
any  that  can  be  given  by  so  ordinary  a word 
as  felony.  I would  never  allow  myself  to 
entertain  a hope  of  rendering  the  proposition 

• Picking  pockets  is  now  a simple  larceny  bv 
the  7 & 8 Geo.  IV.  c.  29 Ed. 

This  singular  rule  of  evidence  is  now  no 
longer  in  force  as  regards  any  direct  attempt 
against  the  person  of  the  king,  but  it  still  sub- 
sists as  regards  any  other  kind  of  treason. — Edi- 
tor. 

J In  the  description  of  the  mode  of  execution 
there  is  indeed  some  difference,  but  only  a no- 
minal one.  In  felony,  the  convict,  after  being 
’hanged  till  he  is  dead,  is  buried  in  that  state:  in 
treason,  after  being  hanged  till  he  is  insensible, 
his  bowels  may  be  taken  out,  and  his  body  di- 
vided into  quarters,  and  -then  either  buried  or 
not  buried.*  What  would  otherwise  be  done 
completely  by  the  worms,  or  by  the  worms  and 
a surgeon  together,  is  done  partially  by  the  exe- 
cutioner. The  words  of  the  judgment  are,  that 
he  be  cut  down  while  he  is  yet  alive,  and  his 
bowels  taken  out,  and  burnt  before  his  face.  But 
when  a man  neither  feels  nor  sees  anything,  what 
becomes  of  his  bowels,  and  whether,  if  burnt, 


® By  the  64  Geo.  III.  c.  146,  in  cases  of  high 
treason,  the  sentence  to  be  awarded  is  drawing 
on  a hurdle,  hanging  by  the  neck,  and  behead- 
ing and  quartering.  But  the  king  may,  after 
judgment,  direct  that  the  traitor  shall  be  simply 
beheaded.— 


intelligible  to  a lord  chief-justice  or  an  at- 
torney-general ; but  I should  have  no  doubt 
of  its  being  understood,  at  the  first  word,  by 
the  man  who  blacks  their  shoes. 

But  this  provision  forms  part  of  a statute 
of  King  William  ;||  and  that  statute  is  an  ex- 
cellent statute  : it  forms  a link,  and  a most 
valuable  one,  of  the  chain  of  securities  framed 
for  the  subject  in  the  course  of  that  illus- 
trious reign.  This  is  the  grand  argument; 
and  here  stands  the  stronghold  of  prejudice, 
declamation,  and  common- place.  Were  I to 
be  forced  to  say  whether  jet  and  snow  are 
black,  and  yes  or  no  were  the  only  answer 
that  would  be  admitted,  I should  find  myself 
a little  puzzled.  Were  I asked,  in  like  man- 
ner, whether  this  be  a good  statute  or  no,  I 
should  be  puzzled  in  the  same  way  : if  I were 
obliged  to  give  an  answer,  I suppose  it  would 
be  in  the  affirmative:  but  were  the  benefit 
of  a distinction  to  be  allowed  me,  I would 
most  certainly  pick  this  clause  out  of  the- 
statute;  and  an  answer  in  favour  of  the  re- 
mainder would  not  lie  heavy  upon  my  con- 
science. This  clause,  whatever  may  be  thought 
of  it  by  itself  (if  ever  it  has  been  thought 
of  by  itself,)  it  is  natural  should  derive  no 
small  degree  of  favour  from  the  good  com- 
pany in  which  it  has  been  always  foimd.  How 
far  it  is  entitled  to  any  such  favour  by  its  own 
merits,  has  been  pretty  fully  seen. 

The  statute  is  indeed  a statute  of  King 
William : it  was  passed  by  King  William  : 
but  as  to  this  clause,  at  least  with  equal  truth 
may  it  be  said  to  have  been  passed  against 
as  by  that  useful  and  meritorious,  but  ungra- 
cious and  ill-beloved  king.  It  was  forced 
upon  him  by  the  party  who,  at  that  very  time, 

they  are  burnt  behind  his  back  or  before  his 
face,  is  not  that  sort  of  difference  by  which  hu- 
man conduct  can  be  governed.  That  a man 
about  whose  neck  the  fatal  rope  has  been  tied, 
ceases  to  feel  as  soon  as  the  weight  of  his  body 
has  been  applied  to  the  tightening  of  the  rope, 
has  been  ascertained  over  and  over  again  by  the 
report  of  those,  who,  after  a suspension,  volun- 
tary on  their  part,  or  involuntary,  have,  in  a 
great  multitude  of  instances,  been  recovered  into 
life. 

The  bodies  of  those  who  die  a natural  death 
are  frequently  laid  open,  to  satisfy  the  affectionate 
curiosity  of  relatives,  or  the  more  useful  curiosity 
of  the  medical  attendant.  The  bowels  of  kings 
themselves  have  been  taken  out  to  be  embalmed : 
the  bowels  of  traitors  are  taken  out  and  burnt : 
that  is,  disposed  of  in  a manner  that  was  pre- 
ferred to  embalming  in  the  instance  of  Roman 
emperors.  If  drawn  to  execution  in  a carriage, 
the  felon  is  drawn  in  a carriage  with  wheels,  the 
traitor  in  a carriage  without  wheels.  No  one  can 
seriously  suppose,  that  variations  so  frivolous 
and  minute  can  add  anything  to  the  security.  No 
man  can  seriously  suppose,  that  he  who  would  be 
content  to  risk  the  punishment  of  a felon,  would 
not  equally  risk  the  punishment  of  a traitor,  as 
here  tlescribed. 
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were  plotting,  all  of  them  his  expulsion,  and  cable.  The  flaw  that  had  been  made,  was  to 
many  of  them  his  death.  It  was  accordingly  be  covered ; but  the  covering  was  a cobweb 
so  constructed,  with  the  benefit  of  this  clause,  of  the  moment,  which  left  the  flaw  just  as  it 
that,  besides  the  protection  it  afforded  to  the  was,  for  the  benefit  of  future  traitors, 
innocent,  it  afforded  most  ample  protection  The  mischief  was  permanent,  — we  are 
to  whoever  might  Inive  numbered  themselves,  saddled  with  it  to  this  day;  the  remedy  was 
or  might  be  disposed  to  number  themselves,  momentary:  nor,  at  the  moment  for  which  it 
among  the  guilty.  Looking  at  this  clause  of  served,  was  there  an  argument  for  it  that  did 
it,  before  1 had  adverted  to  the  history  of  not  prove  the  incongruity  of  the  law  which 
the  time,  I wanted  no  farther  proof  to  say  had  created  the  demand  for  it. 
to  myself,  the  design  of  it  seems  to  be  “ to  Under  rules  of  law,  which,  had  they  been 
make  men  as  safe  in  all  treasonable  conspi-  calculated  for  the  express  purpose  of  the  de- 
racies  and  practices  as  possible.”  Turning  struction  of  society,  could  scarce  have  been 
afterwards,  for  curiosity’s  sake,  to  Bishop  better  adapted  to  it  than  they  are,  how  is  it 
Burnet’s  History  of  his  own  Time,  I found  that  society  is  kept  together?  The  question 
the  same  thing  said  already  in  the  same  words,  presents  itself  at  every  page,  and  the  answer 
So  said  Bishop  Burnet : but  little  did  the  is  still  the  same: — By  the  unintelligibility 
good  bishop  know,  though  we  know  now,  and  inaccessibility  of  those  rules,  — by  the 
half  the  ground  there  was  for  saying  so.  No  darkness  of  the  chaos  of  which  they  form  a 
wonder  tire  parliament  should  have  been  over-  part.  It  is  on  the  being  known,  that  what 
powered  by  disatiection,  when  the  cabinet  there  is  good  in  the  system  of  law  depends 
■ was  governed  by,  if  not  exclusively  composed  for  its  effect:  it  is  by  the  being  unknown, 
of.  traitors.  No  wonder  that  the  necessity  that  the  mischief  of  what  there  is  bad  in  that 
of  two  witnesses  to  conviction  was  contended  system  is  diminished, 
for  with  so  much  anxiety — was  put  at  the  One  abuse  finds  its  corrective,  its  palliative 
head  of  this  protecting  statute:  a minister  at  least,  in  another;  each  particular  abuse  in 
might  thus  correspond  (as  so  many  ministers  one  enormous  universal  one:  each  weakness, 
were  then  actually  corresponding)  with  the  not  in  a corroborative  application,  but  in  an- 
exiled  king  by  single  emissaries,  and  be  safe,  other  weakness;  each  particular  negligence. 
Turn  to  the  papers  which  Maepherson  has  not  in  particular  vigilance,  but  in  general  ne- 
brought  to  light ; read  over  the  names  of  the  gligence. 

Marlboroughs,  the  Russels,  the  Nevvc.istles,  If  society  hangs  together  in  the  manner 
the  Leeds’s,  the  Normanbys,  the  Shrews-  which  we  see,  it  is  not  so  much  by  what  the 
burys,  the  Godolphins,  the  Sunderlands,  the  law  does,  as  by  the  expectation  of  what  it 
Abingdons,  and  I know  not  whom  besides : vvill  do,  grounded  on  the  conception  of  what 

we  shall  see  how  far  this  licence  was  from  it  ought  to  do.  Fascinated  by  a variety  of 
lying  unemployed.  As  to  the  other  provi-  prejudices,  pernicious  in  one  point  of  view, 
sions,  then,  all  of  them  have  their  merit;  salutary  in  another,  — a man,  from  conceiving 
some  of  them  were  no  more  than  the  removal  that  the  law  ought  to  do  so  and  so,  concludes 
of  barefaced  injustice  ; but  as  to  this,  it  was  that  so  in  each  individual  case  it  will  do.  The 
specially  levelled,  not  against  false  accusa-  affirmative  conclusion  is  most  favourable  to 
tions,  but  against  true  ones.  the  tranquillity  of  society ; the  negative  would 

The  consequences  are  instructive : nowhere  probably  be  found  in  most  cases  the  one  most 
can  reasonings  receive  a stronger  confirm.!-  conformable  to  the  truth, 
tion  from  events.  Scarce  had  the  legislature  In  the. case  of  the  particular  exclusion  now 
passed  the  act,  when  the  incongruity  of  this  under  consideration,  I will  venture  to  sug- 
part  of  it  stared  them  in  the  face.  A conspi-  gest  a few  possible  modes  of  remedying  the 
racy  broke  out — a conspiracy,  of  the  reality  mischief.  If  these  remedies  should  appear 
of  which  no  one  ever  entertained  a doubt — to  have  little  to  recommend  them  in  the  eye 
a conspiracy  confessed  afterwards  by  the  con-  of  rerison  and  common  sense,  it  will  be  only 
spirators  ; and  for  the  proof  of  this  conspi-  because  they  are  cut  as  closely  as  possible  to 
racy,  at  the  trial,  no  more  than  one  witness  the  rich  pattern  of  the  common  law. 
could  be  found.  I speak  of  Sir  John  Fen-  One  expedient  might  be,  the  having  in 
wick’s  case.  Two  witnesses  the  case /tad  hap-  every  court  of  penal  jurisdiction  a wooden 
pened  to  afford;  but  one  of  them  (Goodman,)  evidence,  or  man  of  straw,  under  some 
between  the  finding  of  the  bill  and  what  name  as  that  of  the  common  witness,  or  com® 
would  have  been  the  period  of  the  trial,  the  mon  vouchee,  whose  office  it  should  be  to 
friends  of  the  defendant  got  hold  of,  bought  vouch  for  the  truth  of  every  deposition  given 
off,  and  sent  out  of  the ‘way.  What  was  to  by  a single  witness,  in  the  event  of  his  not 
be  done?  The  case  was  flagrant:  the  na-  having  the  support  of  a special  evidence  of 
tion  called  for  justice.  An  act  of  attainder  his  own  kind.  If,  as  in  the  case  of  a common 
was  passed,  grounded  on  that  same  insuffi-  recovery,  indemnification  may  be  given  where 
cient  evidence.  Proscription  was  resorted  there  is  no  property,  why  may  not  evidence 
to,  because  justice  had  been  made  impracti-  as  well  be  given  where  there  is  no  knowledge? 


Ch.  I.] 

The  testimony  of  a dumb  witness  is  as  good 
as  that  of  a speaking  one  ; and  there  needs 
not  the  skill  of  a Kempel,  a Droz,  or  a Mer- 
lin, to  make  a wooden  or  a straw  witness 
capable  of  kissing  the  book,  and  giving  the 
requisite  tokens  of  affirmation.  If  extraor- 
dinary powers  of  digestion  should  be  thought 
requisite  foKthe  oath,  Merlin  has  an  anthropo- 
morphic stone-eater  ready  made. 

If  the  ’expense  of  the  attesting  puppet 
should  be  grudged,  the  part  of  the  puppet 
might  be  enacted  by  a living  person,  such  as 
the  crier  of  the  court:  the  same  respectable 
person  who  for  so  many  centuries  has  sup- 
ported the  character  of  the  common  vouchee 
or  indemnificator  general,  in  the  Common 
Pleas,  so  much  to  the  satisfaction  of  the  best 
judges. 

It  might  be  objected  to  this  expedient  on 
a hasty  view,  that  this,  on  the  part  of  a living 
witness,  would  be  perjury:  and  that  it  would 
be  an  indecent  mockery,  a gross  profanation, 
and  a practice  subversive  of  the  foundations 
of  justice,  were  a judge  thus  openly  to  lend 
his  countenance  to  perjury.  But  it  seems 
difficult  to  say  how,  if  it  be  proper  for  a judge 
to  countenance  perjury  in  a juror,  it  should 
be  otherwise  than  proper  to  encourage  it  in 
a witness;  or  how  the  perjury  should  have 
less  of  piety  in  it  in  the  one  case  than  in  the 
other.  If  in  the  instance  of  the  juror  it  is  in 
favorem  vitce,  in  the  instance  of  the  witness 
it  is  in  favorem  juatitice,  which  is  worth  many 
lives. 

Another  mode  might  be,  the  passing  a 
statute  for  the  purpose  of  declaring  that  in  all 
cases  where  two  witnesses  are  or  shall  have 
been  required  by  law,  one  witness  shall  be 
deemed,  adjudged,  construed,  and  taken  to 
be  two  witnesses.  This  mode  would  be  per- 
fectly of  a piece  with  the  established  practice, 
the  object  of  which  is  to  add  knot  after  knot 
to  the  entanglement,  avoiding  with  religious 
care  the  solution  or  removal  of  any  part  of 
the  existing  mass. 

Another  mode  might  be,  to  produce  the 
same  effect  by  practice  or  rule  of  court,  as 
often  as  occasion  called  for  it:  which  would 
save  the  three  or  four  hundred  pounds  which 
it  costs  the  country  every  time  to  make  a 
statute.  This,  it  might  be  said  (since  there 
are  those  who  will  say  anything,)  would  be 
a barefaced  usurpation — a direct  attack  by 
the  judicial  power  on  the  legislative, — an 
act  tending  to  the  subversion  of  private 
•and  public  security,  by  planting  uncertainty 
in  the  very  fountain  of  legal  certainty,  and 
destroying  all  confidence  on  the  part  of  the 
subject  in  the  dispensations  and  threatenings 
of  the  law.  If  this  were  to  be  allowed,  judges 
(it  might  be  said,)  whose  special  duty  and 
cardinal  virtue  is  obedience,  would  thus  be 
suffered  to  erect  themselves,  not  into  a fourth 
estate,  but  into  a separate  estate,  independent 
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of,  and  paramount  to  the  three  others.  I 
answer,  that  this  has  been  done  in  effect,  as 
often  as,  by  exclusion  of  witnesses,  or  ex  post 
yhctoinvalidationoflegal  acts,  conditions  have 
been  annexed  to  conviction,  which  have  no- 
thing to  do  with  innocence,  and  which  hava 
not  been  annexed  by  the  legislature. 

Thus  much  in  a general  point  of  view.  But 
the  practice  of  the  King’s  Bench,  the  first 
criminal  court  of  ordinary  jurisdiction  in  this 
part  of  the  United  Kingdom,  affords  (as  has 
been  already  seen)  a special  precedent,  which, 
if  not  exactly  in  point,  seems  as  near  to  the 
being  so  as  can  easily  be  conceived.  Divers 
statutes  give  in  divers  cases  treble  costs. 
These  treble  costs,  the  court  of  King’s  Bench 
in  all  these  cases  refuses  to  give : giving,  in 
the  room  of  them,  rather  more  than  half  what 
the  legislature  has  oidered  to  be  given.* 
There  would  be  no  greater  stretch  of  au- 
thority in  requiring  but  half  the  number  of 
witnesses  that  the  legislature  orders  to  be 
required,  than  in  giving  but  half  the  money 
under  the  name  of  costs  that  the  legislature 
orders  to  be  given.  Nothing  of  misconstruc- 
tion here  — nothing  of  misapprehension  : that 
which  is  done  here,  cannot  have  been  done 
with  other  than  open  eyes.  Legal  learning, 
how  consummate  soever,  can  never  have  fairly 
unlearned  a man  the  difference  between  three 
and  one  and  a half — between  two  and  one. 
He  who  continues  to  know  the  difference  be- 
tween his  right  hand  and  his  left,  must  con- 
tinue to  know  that  right  and  left  together 
are  more  than  either  right  or  left  alone. 

In  the  common-law  branch  of  jurispruden- 
tial law,  we  have  seen  the  arrangements  on 
this  head  conformable  to  reason  and  utility : 
what  defalcations  have  been  made  from  the 
general  rule,  we  have  seen  made  by  the  legis- 
lature, in  consequence  of  those  conflicts  and 
compromises  to  which  a mixed  sovereignty  is 
more  particularly  exposed. 

In  the  equity  branch  of  jurisprudential  law, 
the  principle  of  Roman  law,  which  requires 
two  witnesses — which  excludes  every  witness 
without  distinction,  who  comes  not  with  an- 
other witness  in  his  hand — predominates. 

The  defendant,  a party  in  the  cause,  is  bat 
one  witness,  just  as  much  so  as  an  extraneous 
witness.  At  the  same  time,  though  the  com- 
mon law  in  its  wisdom  refuses  to  hear  this 
evidence, — in  equity  law,  adopting  in  this 
instance  the  decision  of  common  sense,  in 
probative  force  it  is  looked  upon  as  superior 
to  that  of  a host  of  extraneous  witnesses. 
To  the  general  rule  which  requires  two  wit- 
nesses, the  admission  thus  established  will  be 
an  exception  or  not,  according  to  the  inter- 
pretation put  upon  the  word  witness.  If  (be- 


• See  Book  VIII.  Technical  System  ; Chap. 
XXV-  Contempt  manifested  to  the  authority  of 
the  Legislature  {supra,  p.  311.) 
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iiig  co-extensivo  in  its  import  with  the  words 
to  (lapose,  deposition,  ioexamine,  examination, 
imd  so  many  others)  it  be  understood  to  in- 
clude the  party  when  performing  the  function 
of  a witness,  the  admission  operates  then  as 
an  exception  to  the  rule  : if  tlie  word  witness 
is  understood  to  be  confined  in  its  application 
to  the  designation  of  extraneous  witnesses, 
the  admission  given  to  the  testimony  of  a 
party  has  nothing  to  do  with  the  rule.  For 
.simplicity's  sake,  let  us  conceive  the  rule  as 
Jiaving  no  application  to  parties  — as  having 
no  testimony  in  view  but  that  of  extraneous 
witnesses. 

'raking  the  rule,  then,  in  this  sense,  equity 
law  docs  not  adopt  it  in  all  its  rigour.  The 
defendant’s  testimony  (such  as  it  is)  the 
plaintiff  never  can  be  without : for  the  suit 
can  no  otherwise  be  instituted  than  by  the 
instrument  called  a bill,  of  which  the  inter- 
rogatory matter  by  which  the  defendant’s  tes- 
timony is  called  for,  and  to  which  he  is  bound 
to  make  answer,  forms  an  indispensable  part. 
Rut  in  regal  d to  this  or  that  fact  (facts  as 
material  as  any  to  the  cause,)  what  may  easily 
happen,  and  what  continually  does  happen, 
is,  that  tlie  defendant  knows  nothing  about 
the  matter.  If,  then,  knowing  nothing  about 
the  matter,  lie  declares  as  much,  the  testi- 
mony of  a single  extraneous  witness  speaking 
to  that  fact,  is,  with  regard  to  that  fact,  suf- 
ficient evidence. 

But  if,  among  the  facts  inquired  of  by  the 
plaintiff,  there  be  any  one,  the  establishment 
of  which  is  necessary  to  form  a ground  for  a 
decree  operating  in  any  respect  in  the  plain- 
tiff's favour,  — and  if,  in  relation  to  this  fact, 
the  defendant  delivers  his  testimony,  denying 
the  fact,  — an  extraneous  witness,  and  but 
one,  affirming  it;  here,  the  law  requiring  two 
witnesses  has  always  been  conformed  to : and 
in  this  case,  as  in  the  other  cases  where  two 
witnesses  are  required,  the  testimony  of  a 
single  witness  goes  for  nothing. 

English  equity  law  having  been,  in  its  first 
concoction,  Roman  law  imported  from  the 
continent,  — the  first  equity  judge  to  whom  it 
was  proposed  to  ground  a decree  in  favour  of 
the  plaintiff  upon  the  testimony  of  a single 
extraneous  witness,  contradicted  by  that  of 
the  defendant,  would  (how  thoroughly  soever 
persuaded  of  the  truth  of  the  witness’s  testi- 
mony— of  the  falsehood  of  that  of  the  defen- 
dant) have  acted,  according  to  Roman  law, 
illegally,  had  he  made  a decree  on  the  ground 
of  the  true  evidence.  If  a single  testimony, 
though  uncontradicted,  is  insufficient,  still 
more  must  it  be  so  if  contradicted. 

So  far  as  precedents,  judicial  precedents, 
being  contrary  to  truth  and  justice,  are  not 
contradicted  by  other  precedents,  it  is  not 
lawful  (at  any  rate  it  is  not  necessary)  for  a 
judge  to  decree  according  to  truth  and  justice : 
it  is  incumbent  on,  or  at  any  rate  it  is  law- 
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fill  for,  him  to  decree  according  to  precedents. 
The  equity  judge  who,  at  this  time  of  day, 
refuses  to  pay  any  regard  to  the  testimony  of 
an  extraneous  witness  whom  he  believes  to 
be  trustworthy,  because  contradicted  by  that 
of  a defendant  whom  he  believes  to  be  per- 
jured,— this  Anglo- Roman  judge  probably 
thinks  nothing  at  all  about  the  .original  Ro- 
man law : all  he  has  to  do,  is  to*  think  of  the 
English  precedents  that  have  been  grounded 
on  it. 

If,  thinking  nothing  of  the  precedents  in 
his  own  law,  or  of  the  foreign  law  on  which 
they  were  founded,  he  were  to  consider  him- 
self as  an  English  judge  ; in  putting  any  such 
exclusion  upon  the  testimony  of  the  extra- 
neous witness,  his  decision  would  be  as  incon- 
sistent with  the  decisions  of  his  predecessors, 
as  well  as  with  the  interests  of  truth  and 
justice,  as  any  of  their  decisions  have  been, 
when  compared  with  that  same  standard. 

Here  are  two  conflicting  testimonies  (one 
might  say  to  him  :)  the  one  liable  to  no  ob- 
jection,— the  other,  that  against  which,  in 
ordv^r  the  more  effectually  to  come  at  the 
truth,  your  predecessors,  in  quality  of  Eng- 
lish judges,  have  thought  it  incumbent  to  shut 
their  ears.  To  the  testimony  clear  of  all  ob- 
jection, you  pay  no  regard.  The  sort  of  tes- 
timony which  (according  to  the  rule  you  are 
bound  to  pursue)  is  unworthy  of  all  regard, 
— it  is  by  that  you  govern  yourself. 

On  the  present  head  (not  to  speak  of 
others,)  the  practice  of  English  equity  is 
reconcilable  neither  to  Roman  law,  nor  to 
English  law,  nor  to  common  sense.  Not  to 
Roman  law  ; since,  where  the  defendant  is 
silent,  it  decrees  in  favour  of  the  plaintiff, 
upon  the  testimony  of  a single  witness.*  Not 
to  English  law  ; since,  where  the  defendant 
contradicts  the  witness,  it  counts  testimonies 
ivithout  weighing  them.  Not  to  common 
sense  ; for  the  same  reason,  and  because  it 
gives  the  turn  of  the  scale  to  that  one  of  the 
two  sorts  of  testimony,  which,  according  to 
the  principles  .of  human  nature,  has  least 
weight  in  it. 

The  ground  on  which  this  arrangement  is 
placed  by  the  account  given  of  it  in  the  books, 
is  curious  enough : here  is  oath  against  oath ; 
therefore  nothing  is  to  be  done.f  The  judge 
who  should  allege  this  contrariety  as  a reason 
for  doing  nothing,  w'ould  recognise  himself 
unfit  for  his  office. 

Injured  suitor.  To  weigh  testimony  against 
testimony  in  a jury-box,  is  the  business,  the  • 
every  day’s  business,  of  the  same  sort  of  man 
whose  business  it  is,  when  behind  a counter, 
to  weigh  lead  or  brass  against  bread  or  can- 
dles. What  then  ? Is  the  task  too  hard  for 


* 3 A.tkyns^ 

+ 3 Atkyns  ’ 649,  aud  abundance  of  authori- 
ties there  cited L»ord  Hardwicke  several  Umes. 
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you?  do  you  sink  under  it?  such  imbecility, 
is  it  the  fruit  of  all  your  science  ? Sue,  then, 
for  a place  in  the  jury-box  ; and  learn  your 
business  from  bakers  and  tallow-chandlers. 

The  task  the  juryman  has  to  perform,  every 
day  to  perform,  is  the  deciding  between  the 
testimonies  of  two  witnesses,  both  of  them 
equally  unobjectionable.  What  are  the  two 
between  which  you  profess  yourself  unable  to 
decide  ? One  of  them  worth  as  much  as  any- 
body’s; another  (at  least  if  your  rules  are 
good  for  anything)  worth  nothing. 

Lord  Chancellor,  It  is  not  but  that,  if  I 
were  at  liberty,  I could  weigh  testimony  against 
testimony  as  well  as  any  tallow-chandler : but 
the  mode  of  inquiry  which  I am  bound  and 
content  to  conform  to,  does  not  allow  me  to 
weigh  evidence.  Where  truth  is  at  all  doubt- 
ful, equity  is  altogether  unfit  for  the  discovery 
of  it.  This  we  are  all  sensible  of : accord- 
ingly, as  often  as  evidence  is  worth  weighing, 
we  send  it  to  the  tallow-chandlers : they  have 
a method  of  their  own,  which  it  does  not  suit 
the  purpose  of  equity  to  follow.  They  are 
allowed  to  hear  witnesses  examined  and  cross- 
examined,  in  that  natural  mode  which  every 
man  who  is  really  desirous  of  coming  at  the 
truth,  and  has  power  to  inquire  into  it,  pursues 
of  course,  whether  in  a court  or  in  a closet. 
Equity  receives  evidence  in  a scientific  way 
— a way  which  was  designed,  not  for  the  dis- 
covery of  truth,  but  for  better  purposes.  I am 
a learned  English  judge : it  is  a rule  with  all 
learned  English  judges  to  receive  evidence  in 
any  shape,  except  the  only  proper  one ; they 
leave  that  to  the  tallow-chandlers. 


CHAPTER  II. 

EXCLUSION  BY  LIMITATION  PUT  UPON  THE 
NUMBER  OF  WITNESSES. 

§ 1.  Excess  of  evidence  an  evil — -Peremptory 
limitation  not  a proper  remedy. 

Thebe  are  some  topics  on  which,  on  a su- 
perficial glance  (especially  if  directed  by  the 
contemplation  of  established  practice,)  a fatal 
dilemma  presents  itself  as  hanging  over  the 
footsteps  of  the  legislator ; and,  on  one  side 
or  other,  the  very  nature  of  things  seems  to 
have  imposed  on  him  the  necessity  of  injus- 
tice. On  a closer  view,  to  him  whose  eve  has 
strength  to  penetrate  this  mist,  the  difficulty 
may  be  seen  to  be  in  a great  measure  fac- 
titious; and  to  arise  out  of  some  irrational 
* practice,  into  which,  under  the  pupilage  put 
upon  him  by  the  man  of  law,  the  imbecility 
of  the  legislator  has  been  misled  by  the  im- 
becility or  improbity  of  his  guide. 

Of  the  above  described  state  of  things,  an 
exemplification  may  be  found  in  the  arrange- 
ment which  forms  the  subject  of  the  present 
chapter. 

What  number  of  witnesses  shall  a party 


be  allowed  to  produce  ? Put  a limitation  any- 
where  upon  the  number,  you  lay  the  party 
under  the  necessity  of  leaving  the  mass  of 
evidence  on  his  side  incomplete : you  pave  the 
way  to  deception,  and  consequent  misdecision. 
Put  no  limitation  anywhere  upon  the  number, 
you  put  it  in  the  power  of  a mala,  fide  suitor 
(if  superior  to  a certain  degree  in  respect  of 
opulence)  to  overwhelm  his  adversary  with 
an  indefinite  load  of  testimony,  and  the  ex- 
pense, vexation,  and  delay,  attached  to  it. 

In  the  case  which  came  under  review  in 
the  last  chapter,  the  ground  of  the  exclusion 
(so  far  as,  in  respect  of  reason  and  utility,  it 
had  any  ground)  appears  to  have  been  the 
fear  of  deception.  In  the  case  now  before  us, 
the  consideration  of  vexation  appears  to  have 
been  the  ground. 

The  vexation  liable  to  be  produced  by  mul- 
titude of  witnesses,  or  (to  speak  more  ex- 
tensively) by  the  quantity  of  evidence,  has 
two  branches;  which,  being  in  themselves 
perfectly  distinct,  require  to  be  kept  so  in  the 
mind  of  the  legislator.  Why?  Because,  ac- 
cording as  it  is  in  the  one  shape  or  the  other 
that  the  inconvenience  presents  itself,  so,  in 
so  far  as  the  inconvenience  admits  of  remedy, 
will  the  remedy. 

There  are  two  stations  in  the  cause  to 
which  the  vexation,  considered  in  its  first 
stage,  is  apt  to  apply  itself;  that  of  the  par- 
ties, and  that  of  the  judge. 

To  the  station  of  the  parties,  considered  in 
the  aggregate,  it  is  pregnant  with  delay  and 
with  expense.  Consider  them  separately,  the 
expense  attached  to  the  production  of  each 
witness  falls,  in  the  first  instance  at  any  rate, 
upon  the  party  by  whom,  or  at  whose  instance, 
he  is  produced : ultimately,  either  upon  that 
party  or  another,  according  to  the  arrange- 
ments made  by  the  judge  in  respect  to  this 
part  of  the  costs. 

Upon  the  judge,  this  inconvenience  will  not 
naturally  fall  in  any  other  shape  than  that  of 
vexation,  properly  so  called : expense,  out  of 
his  pocket  is  not  destined  to  come  ; by  delay 
he  will  not,  in  the  manner  that  a party  would, 
be  affected.  It  is  in  the  shape  of  labour  only, 
that  the  vexation  falls  upon  the  judge:  per- 
plexity, followed  by  the  labour  consisting  in 
the  exertions  made  to  remove  it. 

The  judge  being  a member  of  the  commu- 
nity, as  truly  as  the  sovereign  by  whose  au- 
thority he  has  been  appointed,  or  the  servant 
by  whom  his  shoes  have  been  cleaned, — any 
pain  that,  on  this  as  on  any  other  occasion, 
fulls  upon  him,  constitutes  as  large  a part  of 
the  pain  of  the  community,  as  an  equal  pain 
falling  upon  either  of  the  other  two.  But  on 
the  present  occasion,  be  it  what  it  may,  it 
can  never  enter  into  competition  with  the 
mischief  that  would  ensue  from  the  removal 
of  the  dolorific  cause,  viz.  the  labour  of  weigh- 
ing the  mass  of  evidence:  that  mass,  by  >he 
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supposition,  being  in  every  part  necessary  to 
l>e  weighed, — in  every  part  such,  that  the 
exclusion  of  it  would  be  productive  of  a cor- 
respondent chance  in  favour  of  injustice. 

The  burthen,  thus,  on  the  particular  oc- 
casion in  question,  sustained  by  the  judge,  is 
a part  of  that  aggregate  burthen,  the  pain  of 
which  cannot  but  be  regarded  as  balanced, 
and  more  than  balanced,  by  the  remunera- 
tion, in  whatever  shape  (dignity  at  any  rate,) 
attached  to  his  olbcc ; and  even  setting  aside 
such  recompense,  it  cun  hardly  be  supposed 
that  the  mischief  of  the  utmost  vexation  li- 
able to  fall  upon  that  single  individual,  can 
come  into  competition  with  the  mischief  fall- 
ing, in  the  other  case,  upon  the  community, 
— the  notorious,  and  consequently  extensive, 
mischief  attached  to  the  corresponding  chance 
in  favour  of  injustice. 

In  respect  of  serious  importance,  the  sort 
of  vexation  vvdiich  in  this  case  is  borne  by  the 
judge,  is,  therefore,  as  nothing,  in  comparison 
with  the  mischief  which,  in  consequence,  is 
liable  to  fall  upon  the  parties ; that  is  to  say, 
upon  that  one  of  them  who  has  the  direct 
justice  of  the  cause  on  his  side.  The  greater 
the  mass  of  evidence  in  the  cause,  the  heavier 
the  burthen  imposed  by  it  on  the  mental  fa- 
culties of  the  judge  : the  heavier  the  burthen 
on  the  judge’s  mind,  the  greater  the  proba- 
bility that  his  force  of  mind  will  not  be  ade- 
quate to  the  sustaining  of  it — to  the  acting 
under  it  in  such  manner  as  to  extract  the 
truth  from  the  mass  of  matter  through  which 
it  is  ditTused,  to  frame  to  himself  a right  judg- 
ment respecting  the  principal  facts  in  dispute, 
and  to  decide  in  consequence. 

In  the  shape  of  danger,  the  mischief  will  in 
this  case  be  considerable,  even  supposing  the 
clearest  impartiality  and  most  consummate 
probity  on  the  part  of  the  judge.  These  qua- 
lities being  supposed,  the  state  of  the  law 
being  supposed  clear,  and,  in  respect  of  the 
question  of  fact,  the  cause  being  supposed  not 
to  be  attended  with  any  extraordinary  degree 
of  intricacy  or  difficulty, — the  probability  in 
favour  of  a right  decision  will  be  very  great: 
say,  for  example,  100  to  1.  But  suppose  the 
faculties  of  the  judge  in  a state  of  complete 
confusion,  and  the  force  of  his  mind  altoge- 
ther unequal  to  the  task  of  framing  a right 
decision  under  the  pressure  of  the  burthen 
thrown  upon  it  by  the  aggregate  mass  of 
evidence, — this  chance  of  100  to  1 will  be 
reduced  to  an  even  chance,  or  chance  of  1 to 
I ; at  which  point,  the  party  who  is  in  the 
right  will  have  no  greater  chance  of  prevail- 
ing, than  the  adversary  who  is  in  the  wrong. 
At  this  point,  the  advantage  possessed  by  him 
who  is  in  the  right  is  equal  to.O : and  to  this 
point,  every  additional  quunlity  added  to  the 
load  of  evidentiary  matter,  tends,  in  propor- 
tion to  its  pressure,  to  reduce  the  cause. 

Such  is  the  case,  even  where  the  probity 
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of  the  judge  is  at  its  highest  point,  and  the 
state  of  his  affections  entirely  neutral.  But, 
let  either  self-conscious  partiality  or  bias  be 
supposed  on  the  part  of  the  judge,  the  dan- 
ger is  much  increased.  Every  addition  seen 
to  be  made  to  the  pressure  of  the  burthen  of 
evidence  on  the  mind  of  the  judge  himself, 
contending  against  it  with  the  peculiar  ad- 
vantages attached  to  his  station  and  appro- 
priate habits  of  exercise,  will  naturally  press 
with  still  greater  force  upon  every  other  mind 
not  bound  to  the  task  by  duty,  and  less  qua- 
lified for  it  by  exercise.  The  greater,  there- 
fore, the  pressure  is  by  the  public  eye  seen  to 
be,  the  more  difficult  will  it  be  for  the  public 
judgment  to  detect  any  aberration  on  his  part 
from  the  line  of  rectitude : and,  moreover, 
even  to  any  man  to  whom  his  decision  may 
present  itself  as  taxable  with  error,  the  greater 
will  be  the  probability  that  the  error  will  pre- 
sent itself  as  standing  clear,  if  not  of  intel- 
lectual, at  any  rate  of  moral,  blame. 

In  a word,  the  greater  the  burthen  of  the 
evidence,  the  greater,  in  appearance  as  well 
as  reality,  the  difficulty  in  judging  of  it:  and 
the  greater  that  difficulty  in  reality,  the  more 
natural  will  erroneous  judgment  be:  and  the 
greater  the  difficulty  in  appearance,  the  more 
venial  in  appearance  will  the  error  be  — the 
less  apt  to  expose  him,  whose  error  it  is,  to 
public  censure. 

The  evils,  therefore,  which  arise  from  ex- 
cess of  evidence,  are  very  great : and  tliat  they 
form  a proper  subject  for  the  legislator’s  con- 
sideration, is  out  of  the  reach  of  dispute.  But, 
that  the  propriety  of  allowing  them  to  be  pro- 
ductive of  actual  exclusion  — of  giving  theni 
in  practice  the  effect  of  a conclusive  reason, 
depends  upon  proportions  (viz.  upon  the  pre- 
ponderance of  the  collateral  inconvenience  in 
the  shape  of  vexation,  expense,  and  delay,  as 
compared  with  the  probability  of  direct  mis- 
chief resulting  from  deception  and  consequent 
misdccision  for  want  of  the  evidence  proposed 
to  be  excluded,)  is  a point  upon  which  a deci- 
sion has  already  been  pronounced,  on  grounds 
which  the  reader  has  had  under  his  view. 

Proceeding  on  this  ground,  the  necessary 
conclusion  is,  that  everything  that  on  this 
field  has  been  done,  in  any  of  the  established 
systems,  is  wrong.  For  whatever  has  been 
done,  has  been  done  by  limiting  the  number 
of  witnesses  receivable,  without  regard  to  the 
demand. 

Regard  being  paid  to  proportions,  one  most 
obvious  consideration  is,  that,  in  respect  ofo 
number,  the  demand  for  witnesses  will  depend 
upon  the  subject-matter  of  the  suit. 

1 . Even  where  the  claim  which  is  the  foun- 
dation of  the  suit  is  itself  simple,  it  may 
liappen  that  the  number  of  witnesses  which 
it  may  be  requisite  to  hear  has  no  certain  li- 
mits: take,  for  example,  a claim  of  a right  of 
way;  a claim  of  a right  of  common;  a suit, 
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the  object  of  which  is  to  determine  the  bounds 
between  portions  of  land,  the  property  of 
different  owners. 

2.  The  nature  of^things  affords  several  sorts 
of  suits,  in  which,  in  respect  of  the  subject- 
matter,  the  demand  itself  is  complex  ; and 
complex  to  a degree  altogether  without  limit. 
In  this  case,  the  suit,  though  in  name  and  to 
some  purposes  but  one  suit,  is  in  fact  a cluster 
of  suits.  Thus,  in  case  of  an  account,  the 
complex  suit  includes  as  many  simple  suits  as 
there  are  items  on  both  sides.  Not  one  of 
them  but  is  capable  of  being  taken  for  the 
ground  of  a separate  suit:  in  which  suit,  the 
number  of  witnesses  to  whose  testimony  it 
may  be  necessary  to  have  recourse,  has  no 
certain  limits. 

§ 2.  Remedies  suggested. 

As  it  is  with  a physical  burthen,  so  is  it 
with  a psychological  one:  undivided,  the  pa- 
tient sinks  under  it;  divide  it,  he  performs 
the  task  without  ditliculty. 

You  have  a burthen,  which  you  wish  to 
have  carried,  within  a certain  time,  to  a certain 
place.  Having  called  a porter,  you  propose 
the  job  to  him : he  declines  it — he  pronounces 
it  impracticable.  Your  job,  must  it  for  that 
reason  remain  undone?  By  no  means.  Com- 
mon sense  indicates  a variety  of  expedients, 
all  of  them  practicable,  one  or  other  prefer- 
able, according  to  the  circumstances  of  the 
case.  The  burthen  may  be  divided,  and  dis- 
tributed between  two  porters:  being  divided, 
it  may  be  carried  by  the  same  porter  at  two 
turns:  perhaps  even  it  may  be  taken  by  him 
at  one  turn,  if  he  be  allowed  a little  more 
time. 

The  burthen  being  thus  of  the  physical 
kind,  the  remedies  thus  applicable  to  any 
extraordinary  weight  that  may  belong  to  it 
will  never  fail  to  be  applied : common  sense 
will  dictate  the  expedients;  — self-regarding 
interest  will  secure  the  application  of  them. 
Understand,  if  the  burthen  be  mine,  and  if  it 
be  for  a purpose  of  my  own  that  I wish  it  car- 
ried, and  if  it  be  by  myself  that  the  charge 
of  getting  it  conveyed  is  undertaken:  for  if, 
instead  of  being  managed  by  myself,  the  busi-  / 
ness  be  committed  by  me  to  a servant,  who 
is  lazy,  or  careless,  or  ill-affected  to  me,  or 
who  has  anything  to  gain  by  having  the  bur- 
then miscarry  or  arrive  too  late,  it  may  make 
a difference. 

Where  the  burthen  is  of  the  psychological 
kind,  the  remedies  will  be  no  less  obvious: 
unfortunately,  the  application  of  them  will 
be  far  from  being  alike  secure.  In  this  case, 
as  in  the  other,  the  advice  of  common  sense, 
if  consulted,  would  be  equally  sure : but,  un- 
fortunately, the  hands  on  whom  the  business 
rests  are  such  whose  purpose  is  not  answered 
by  the  taking  any  such  advice. 

Had  the  ends  of  justice  been  the  ends  of 


actual  judicature,  this,  like  so  many  other 
mischiefs  with  w'hich  the  technical  system 
swarms,  or  rather  of  which  it  is  composed, 
never  could  have  taken  place.  Had  the  foun- 
dation of  every  cause  been  laid  in  the  simiil- 
taneous  appearance  of  the  parties  coramjudice, 
no  such  danger  as  that  of  an  inordinate  influx 
could  have  existed.  So  much  as  the  cause 
really  required,  and  by  its  importance  was 
capable  of  paying  for,  just  so  much  would  be 
delivered,  and  no  more.  W'^hen  in  this  way 
anything  of  excess  takes  place,  it  is  only  for 
want  of  those  explanations  which,  in  case  of 
the  sort  of  meeting  above  described,  cannot 
fail  of  taking  place,  but  which  can  scarce 
ever  take  place  with  effect  on  any  other  terms. 
This,  accordingly,  has  already  been  stated  as 
one  of  the  uses,  though  but  one,  and  (from 
the  rarity  of  its  occurrence)  one  of  the  least 
considerable  of  the  uses,  of  that  meeting ; 
without  which,  judicature  is  no  better  than 
a game,  in  which  justice,  in  spite  of  design, 
turns  up  now  and  then  by  accident. 

Of  the  established  system  of  procedure, 
it  is  a fundamental  principle  not  to  hear  the 
parties,  not  to  suffer  either  of  them  so  much 
as  to  come  into  the  presence  of  the  judge,  till 
the  very  conclusion  of  the  cause.  Not  hear 
the  parties?  WHiom,  then,  would  you  hear? 
Not  till  the  end  of  the  cause?  What,  then,  is 
the  sort  of  work  that  is  to  be  going  forward 
in  the  mean  time? 

Under  a system  set  up  in  opposition  to 
the  ends  of  justice,  the  idea  of  the  ridiculous 
hangs  over  every  step  of  an  inquiry  that  has 
for  its  object  the  pursuit  of  any  of  those  ends: 
it  is  as  if  a plan  for  the  more  effectual  propa- 
gation of  Protestantism  were  to  be  presented 
to  the  Pope. 

To  find  the  average  quantity  of  time  really 
in  demand  for  a cause,  turn  to  any  of  those 
courts  in  which  the  path  of  judicature  leads 
to  the  ends  of  justice, — turn,  for  example,  to 
the  courts  of  conscience,  — you  will  find  it 
only  a few  minutes.  But  as  the  nature  of  that 
jurisdiction  admits  not  of  any  very  complex 
causes,  and  as  here  and  there  a cause  will 
present  itself  which  may  require  as  many 
months ; putting  all  causes  together  in  hotch- 
pot, the  average  upon  the  sum-total  may  thus 
come  to  be  doubled  or  trebled. 

In  a vast  majority  of  the  individual  cases 
that  turn  up,  not  the  faintest  glimpse  of  any 
such  difficulty  will  present  itself:  such  is  the 
simplicity  of  the  vast  majority  of  cases  that 
call  for  the  exercise  of  judicial  powers.  But, 
when  a cause  is  to  a certain  degree  complex, 
then  comes  the  necessary  task  of  sketching 
out  a plan  of  the  mass  of  evidence.  What  is 
your  demand,  what  your  title,  and  what  your 
evidence?  Three  questions  these,  to  which 
a plaintiff,  if  he  knows  what  he  is  about,  will 
always  be  more  or  less  prepared  to  give  an 
answer:  and  which  a judge,  if  he  knows  what 
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he  is  about,  will  of  course  put  to  the  plaintiff, 
wherever  the  plaintiff,  for  want  of  distinct 
conceptions,  has  not  put  them  to  himself. 

What,  then,  is  this  plan  or  table  of  evi- 
dence ? In  every  cause  in  which  a question 
of  fact  is  involved,  the  nature  of  it  may  be 
seen  at  the  conclusion  of  any  one  of  those  in- 
struments which  among  English  lawyers  are 
called  briefs : facts  which,  in  the  character  of 
principal  facts,  are  to  be  proved ; persons  or 
scripts,  by  which  each  such  fact  is  expected 
to  be  proved.  To  the  plaintiff’s  table  of  evi- 
dence add  that  of  the  defendant,  you  have  the 
sum-total  of  that  mass  of  proposed  evidence, 
concerning  every  article  of  which,  the  judge 
will  have  to  consider  whether  at  all,  and  if 
yes,  then  in  what  event,  and  at  what  time, 
it  shall  be  delivered. 

1.  Where  the  demand  itself  is  of  a complex 
nature  (i.  e.  where  the  cause,  though  in  form 
and  denomination  but  one  cause,  is  in  reality 
an  aggregate  of  a number  of  causes,)  analyze 
this  artificial  whole : resolve  it  into  its  ele- 
mentary parts.  Suppose  an  account-current, 
with  a hundred  items  on  each  side  — a hun- 
dred items,  to  any  one  or  every  one  of  which 
it  may  happen  to  be  contested.  How  absurd 
in  this  case  to  think,  by  means  direct  or  in- 
direct, to  limit  the  multitude  of  witnesses! 
But  there  being  in  fact  two  hundred  causes 
to  try  under  the  name  of  one,  there  is  not  one 
of  them  that  may  not,  without  prejudice  to 
the  interests  of  truth,  be  tried  at  a different 
time,  at  a different  place,  by  a different  judge 
or  set  of  judges.  In  a cause  of  this  composite 
order,  two  witnesses  may  be  one  too  many; 
two  thousand  may  be  not  sufficient.  Behold 
now  the  legislator,  with  shut  eyes,  and  Pro- 
crustes for  his  guide,  by  arrangements  direct 
or  indirect,  fixing  the  number  of  witnesses 
which,  in  a cause  of  this  denomination,  a 
plaintiff  or  a defendant  shall  be  permitted  to 
produce. 

No  grievance,  no  remedy.  Here  is  in  truth 
no  grievance:  but  if  in  this  way  a remedy 
be  attempted  to  be  applied  (that  is,  anything 
under  the  name  or  notion  of  a remedy,)  then 
indeed  there  is  a grievance ; for  the  pretended 
remedy  is  a real  grievance. 

At  his  own  pleasure,  and  by  and  with  the 
advice  of  his  attorney  (who  in  the  temple 
of  equity  puts  on  the  more  respectable  and 
profitable  title  of  solicitor,)  a man  who  has  a 
business  of  this  sort  to  settle  with  an  unwill- 
ing adversary,  addresses  himself  to  common 
law  or  to  equity.  If  to  common  law,  — after 
six  months  or  twelve  months  spent  in  doing 
worse  than  nothing — spent  in  affording  the 
occasions  for  learned  pillage,  the  two  hundred 
causes,  if  tried  at  all,  must  be  tried  in  a day, 
or  in  the  remnant  of  a day.  If  to  equity, — 
fter  the  number  of  months,  not  to  say  years, 
-.mployed  in  doing  worse  than  nothing,  as 
above,  — when  the  matter  in  dispute  comes 
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to  be  tried  in  good  earnest,  the  cause  is  wire- 
drawn  through  a hole  in  the  judge’s  closet, 
and  instead  of  the  one  day,  as  above,  is  drawn 
out  perhaps  to  a thousand : the  judge  (called 
in  this  case  a Master,)  under  the  eye  of  a con- 
niving Chancellor,  taking  care  to  be  paid  for 
three  attendances  for  every  one  be  bestows, 
and  cutting  out  each  day  into  hours,  that 
each  hour  may  have  its  fee. 

On  either  side  of  the  passage,  what  in  all 
this  can  there  be  that  could  be  better  than  it 
is  ? On  the  one  side,  is  not  work  made  for 
a jury  ? On  the  other  side,  is  not  everything 
done  by  equity  ? by  equity,  the  bona  dea  of 
English  lawyers,  made  by  their  own  bands 
for  their  own  use,  unknown  to  all  the  world 
beside  ? 

2.  In  a cause  in  which  the  matter  in  dis- 
pute is  a man’s  right  to  a station  filled  by 
election,  there  may  be  as  many  causes  as  elec- 
tors, including  persons  assuming  to  be  elec- 
tors ; the  right  of  each  elector  depending  upon 
an  indefinite  quantity  of  evidence,  generally 
very  small,  but  susceptible  of  extension,  with- 
out any  certain  limit.  Squeeze  now  a com- 
plex cause  of  this  sort  into  the  compass  of 
a day,  and  observe  the  consequence.  Before 
the  Grenville  Act,  causes  of  that  sort  were 
compressed  each  into  the  compass  of  a day ; 
and  the  consequences  were  such  as  at  length 
gave  birth  to  that  not  inconsiderable  effort 
of  innovating  and  meliorating  wisdom.  The 
condensing  engine  being  broken,  the  quantity 
of  matter  which  by  fiction  had  been  com  pressed 
into  the  compass  of  a day,  has  now  been  found 
to  fill  in  reality  the  compass  of  sometimes 
not  so  few  as  a hundred  days,  and  a hundred 
days  fully  employed.  But  as  a cause  of  this 
sort  consists,  in  truth,  of  so  many  dozen,  or 
score,  or  hundred  of  causes, — if  constitutional 
prejudices  and  misgivings  would  but  permit, 
what  a prodigious  load  of  vexation  and  ex- 
pense might  not  every  now  and  then  be  saved, 
if  in  these  causes  the  witnesses  could  be  heard 
within  a reasonable  distance  of  their  own 
doors,  instead  of  being  imported  from  the 
Orkneys,  or  the  Land’s  End,  to  be  fed  for 
an  indefinite  time  at  London  prices. 

3.  Suppose  a cause  in  which  the  matter  in 
dispute  is  the  supposed  disturbance  or  abuse 
of  the  rights  annexed  to  some  station  or  con- 
dition in  life,  domestic  or  political.  The  dis- 
turbance or  abuse  constitutes  one  group  of 
facts — the  entrance  into  the  station  another. 
Entrance  and  disturbance,  — marriage  and 
adultery ; entrance  and  abuse,  — appointment 
to  an  office,  and  abuse  of  the  powers  of  it.  The 
scene  of  the  entrance  lies  at  any  number  of 
miles  distance  from  that  of  the  disturbance  or 
the  abuse.  Two  groups  of  facts  thus  distinct 
and  unconnected,  what  need,  or  even  what 
use,  that  the  proof  of  both  should  oe  crovvded 
together  into  the  same  portion  of  time — info 
the  same  portion  of  space,  only  that  they  may 
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come  under  the  eyes  of  the  same  judge  or 
judges?  In  London,  cohabitation  between 
man  and  wife  on  the  one  hand — adultery  of 
the  wife  on  the  other : actual  marriage,  in  the 
East  Indies.  The  cohabitation  public  and  no- 
torious, the  adultery  susceptible  of  proof,  — 
why  must  redress  be  made  to  wait,  not  only 
for  the  definitive  result,  but  even  for  the  pre- 
liminary steps,  till  proof,  in  form,  of  what  no 
one  doubts  of,  shall  have  been  sent  for  and 
fetched  from  the  East  Indies  ? 

The  mass  of  evidence  thus  decomposed  in 
idea,  and  resolved  into  its  ultimate  elements, 
— frequently  it  will  happen,  not  only  that  by 
an  apt  distribution  of  it  among  different  por- 
tions of  time  and  space,  the  quantity  of  vexa- 
tion, expense,  and  delay,  attached  to  the  deli- 
very of  the  evidence,  may  be  reduced ; but  that 
the  quantum  of  the  evidence  necessary  to  be 
delivered,  may  itself  be  reduced.  It  is  in  this 
way,  and  this  alone,  that,  by  any  management, 
a retrenchment  may  be  made  on  the  mass  of 
evidence  (understand  relevant  evidence,)  and 
without  prejudice  to  the  direct  ends  of  jus- 
tice. A second  mass  of  evidence.  No.  2,  may 
be  relevant  — maybe  indispensable;  but  it 
is  only  on  the  supposition  that  the  miiss  of 
evidence  No.  1 has  already  been  delivered  (or 
not  delivered.)  Take  aw'ay  the  one,  you  take 
away  the  demand  for  another.  Keep  back 
the  testimony  of  Titius,  the  proof  that  would 
have  been  offered  of  his  bad  character,  or  of 
his  having  been  elsewhere  at  the  time,  is  no 
longer  relevant. 

Expedients  upon  expedients,  on  a review 
of  the  circumstances  of  the  individual  cause, 
might  be  employed  for  reducing  the  amount 
of  the  evidence,  and  of  the  vexation,  expense, 
and  delay,  attached  to  the  delivery  of  it,  with- 
in the  narrowest  limits  compatible  with  the 
due  regard  to  the  direct  ends  of  justice.  1. 
What  is  it  that  each  man  is  expected  to  prove  ? 
2.  By  what  circumstances  is  he  enabled  to 
prove  it?  3.  From  which  of  the  witnesses  on 
both  sides  is  the  most  decided  and  satisfac- 
tory evidence  to  be  expected  ? 4.  Which  are 
those  between  whom  an  irreconcilable  con- 
tradiction may  be  expected ; and  in  whose 
instance  it  is  most  particularly  requisite  that 
they  be  brought  face  to  face?  5.  Are  there 
any  masses  of  evidence,  by  the  use  of  vvliich, 
if  the  decision  be  in  a certain  way,  the  de- 
mand for  the  other  m.ay  be  superseded  ? 

Where  no  such  preparatory  explanation 
takes  place  (that  is,  under  all  technical  sys- 
tems,) superfluous  evidence  is  poured  in  in 
abundance : not  only  all  that  will  be  wanted, 
but  all  that  by  possibility  may  (it  is  supposed) 
be  wanted,  is  provided.  In  continental  Ro- 
man procedure,  and  in  English  equity,  the 
shelves  are  thus  loaded  with  depositions, 
which,  when  they  come  to  be  looked  at,  are 
found  not  to  be  necessary,  and  which  accor- 
dingly are  not  employed  in  argument.  At 


common  law,  before  a jury,  crowds  of  wit- 
nesses are  in  attendance,  who,  when  the  trial 
comes  on,  remain  uiiexamined,  either  because 
there  is  really  no  need  of  their  evidence,  or 
because  there  is  ho  time  for  hearing  it. 

At  the  same  time  that  the  number  of  the 
witnesses,  and  in  general  the  quantity  of  the 
evidence  of  all  sorts,  that  may  or  may  not  be 
necessary,  is  thus  brought  forward  on  all  sides, 
— all  circumstances  which,  in  the  case  of  this 
or  that  witness  or  other  article  of  evidence  in 
particular,  may  operate  in  enhancement  of  the 
vexation,  expense,  or  delay,  attendant  on  the 
production  of  that  witness  or  other  article  of 
evidence,  in  like  manner  should  be  brought 
under  review.  And  thus,  and  thus  only,  it 
is,  that  the  judge  finds  it  in  his  power  to  do 
what  justice  requires  him  to  do  in  respect  of 
collateral  inconvenience ; in  the  first  place,  to 
take  the  arrangements  necessary  for  reducing 
it  to  its  least  dimensions ; in  the  next  place, 
to  determine  whether  (a  case  which,  though 
rarely,  may  sometimes  happen)  the  injustice 
that  would  result  from  the  production  of  the 
proposed  evidence,  would  not  preponderate 
over  that  branch  of  injustice  which  stands 
opposed  to  the  direct  ends  of  justice,  viz.  the 
frustration  of  a just  demand  : or,  on  the  other 
hand  (not  to  make  an  unnecessary  sacrifice  of 
the  principal  to  the  collateral  ends,)  whether, 
provisionally  at  least,  inferior  evidence  may 
not  be  employed,  instead  of  superior  from  the 
same  source  : makeshift,  instead  of  regular  : 
transcriptural,  for  instance,  instead  of  ori- 
ginal.* 

In  causes  that  are  fortunate  enough  to  find 
themselves  removed  out  of  the  hands  of  the 
regular  courts  into  those  of  special  arbitra- 
tors, mutual  and  pi-eparatory  explanations  take 
place  of  course  : at  any  rate,  there  is  nothing 
to  prevent  them  from  taking  place,  but  those 
accidental  deficiencies  in  point  of  probity  or 
intelligence,  to  which  all  tribunals,  and  all 
human  affairs,  are  exposed.  In  these  ti  ibunals, 
it  is  to  the  judge  that  any  failure  in  this  re- 
spect ought  to  be  imputed  : for  if,  on  a requi- 
sition made  by  the  judge,  any  backwardness 
in  regard  to  compliance  be  manifested  on  cif  her 
side,  such  reluctance  will  but  afford  an  addi- 
ditional  reason  for  insisting  u[)on  compliance. 

* A curious  enough  and  instructive  compari- 
son  might,  on  any  .sitting  of  Nisi  Prius,  or  still 
better  on  any  circuit,  be  afforded  by  two  lists  : — 

1.  List  of  the  persons  summoned  to  attend  as 
witnesses ; 2.  List  of  the  number  of  persons  ac- 
tually examined  at  that  same  place,  or  succession 
of  places.  Of  the  first  of  these  lists  the  materials 
are  at  any  time  to  be  found. 

On  the  last  occasion  that  has  happened  to  fall 
within  my  knowledge,  of  four  witnesses  that  at- 
tended on  one  side,  one  only  was  examined  : yet, 
under  the  uncertainty  that,  for  want  of  the  son 
of  explanation  in  question,  hung  over  the  cause, 
there  was  not  one  of  the  three  whose  attendance 
could  ))rudently  have  been  dispensed  witn. 
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These  observations,  if  well  grounded,  will 
be  worth  the  attention  of  those  public  tribu- 
nals, whose  hands  are  not  tied  up  by  any  of 
those  manacles  which  have  laid  the  regular 
courts  under  the  not  altogether  unwelcome 
impossibility  of  obeying  the  voice  of  justice. 

I speak  of  parliainentaryclection  courts,  courts 

martial,  and  courts  of  inquiry,  military  and 
naval:  for  as  to  the  courts  held  by  justices 
of  the  peace  out  of  sessions  (1  speak  of  the 
case  in  which  their  jurisdiction  is  definitive,) 

*’  it  is  seldom  indeed  that  a cause  coming  before 
any  such  tribunal  will  be  complex  enough  to 
afford  the  matter  for  any  such  arrangement : 
and  the  same  observation  may  be  applied  d 
fortiori  to  the  courts  of  conscience. 

In  these,  and  all  other  courts  in  which  the 
ends  of  justice  are  the  objects  of  judicature, 
inasmuch  as  the  preparatory  explanation  in 
question  always  may  be  called  for,  so  (pro- 
portioned to  its  obvious  utility  to  all  persons 
concerned,  and  more  especially  to  the  judges) 
is  the  expectation  one  should  naturally  form 
of  seeing  it  called  for  in  each  individual  in- 
stance. But  against  this  expectation  there  are 
two  circumstances  which  operate  on  the  other 
side  : 1 . The  propensity  which  all  tribunals  of 
inferior  account  have  to  imitate  the  practice  of 
their  superiors ; and  2.  The  propensity  which 
all  tribunals  have  to  shackle  themselves  by 
general  rules;  extending  an  arrangement  from 
the  one  case — the  one  individual  case  in  which 
it  was  found  conformable  — to  an  unknown 
succession  of  other  cases  in  which  it  would  not 
be  conformable,  to  the  ends  of  justice. 

What  ? Shall  my  client  then  be  compelled 
to  disclose  the  plan  of  his  defence?  As  well 
might  you  call  upon  him  to  criminate  himself, 
or  upon  me  to  betray  the  trust  he  has  reposed 
in  me.  Such  is  the  objection  which,  on  an 
occasion  of  this  sort,  the  consciousness  of  a 
bad  cause  will  put  of  course  into  the  mouth 
of  the  experienced  advocate : such  the  sort  of 
argument  which  finds  all  ears  open  to  it,  under 
that  system  of  which  the  spirilus  rector  is 
the  spirit  of  insincerity.  For,  under  the  tech- 
nical system,  such  is  the  state  of  things  to- 
wards which  everything  gravitates — such  the 
notions  attached  to  the  word  equity  ; viz.  that 
on  every  occasion,  justice  and  injustice,  fraud 
and  sincerity,  shall  have  an  equal  chance. 

With  reference  to  this  topic,  causes,  whether 
criminal  or  non-criminal,  maybe  distinguished 
into  three  classes  : — 

1.  The  sort  of  cause  in  which,  on  the  first 
meeting,  the  whole  stock  of  evidence  which 
the  cause  affords  is  visible  at  once : as,  where 
the  cause  turns  on  the  testimony  of  one  or 
both  parties,  with  or  without  an  adducible 
script  or  two,  or  an  adducible  witness  or  two, 
on  one  or  on  each  side.  Under  this  descrip- 
tion will  be  included  the  vast  majority  of 
causes.  In  this  case,  the  cause  is  already  ripe 
for  decision. 


[B.  IX.  P.  VI. 

2.  The  sort  of  cause  in  which, — though 
the  whole  stock  of  evidence  be  not  adducible 
on  both  sides,  — yet,  on  each  side,  every  ar- 
ticle of  evidence  proposed  to  be  adduced,  is 
capable  of  being  indicated.  In  this  case  comes 
the  demand  for  the  mutual  explanations  above 
indicated,  and  the  operation  of  marshalling 
the  witnesses  and  documents,  in  consequence. 
Ripe  for  decision  the  cause  may  in  this  case 
be,  perhaps  the  next  day,  perhaps  not  for  any 
number  of  years  afterwards.  For  who  shall 
say,  in  every  case,  at  the  end  of  how  many 
months  a witness  shall  be  forthcoming,  in  a 
country  in  which  voyages  to  the  antipodes 
are  in  every  day’s  practice  ? 

3.  The  sort  of  cause  in  which  a man  believes 
or  suspects  a fact  (a  principal  fact)  to  have 
taken  place  ; but,  even  supposing  it  to  have 
taken  place,  knows  not  as  yet  by  what  evi- 
dence it  may  be  proved  : c.  g.  that  an  act  of 
murder  has  been  committed,  the  author  sus- 
pected or  not  suspected  : that  an  instrument 
produced  in  the  character  of  a deed  or  will, 
is  spurious  or  falsified : that  the  parentage 
attributed  to  a child  is  false : that  a deed  or 
will,  though  genuine,  was  obtained  by  fraud 
or  force.  In  this  case,  the  cause  is  neither 
ripe  for  decision,  nor  ripe  for  any  such  exhi- 
bition or  analysis  of  the  mass  of  evidence,  as 
above. 

To  this  sort  of  cause  applies  the  demand 
for  investigatorial  procedure ; that  sort  of 
procedure  which  Roman  law  has  confined  to 
criminal  cases — English  law  (to  the  extent  of 
the  regular  system)  has  denied  to  all  cases, 
feloniously  criminal  cases  alone  excepted,*  in 
which,  through  the  medium  of  the  preliminary 
examinations  prescribed  by  statute,  it  has 
been  blown  in,  as  it  were,  by  a side  wind. 

To  pursue,  through  any  further  exemplifi- 
cations, the  decomposition  of  the  aggregate 
mass  of  evidence,  would  be  beyond  the  design 
of  the  present  Book:  what  is  above,  will,  it  is 
hoped,  be  found  sufficient  at  once  to  indicate 
the  nature  of  the  operation,  and  the  use. 

§ 3.  Aberrations  of  established  systems  in 
this  respecL 

In  the  next  chapter  we  shall  have  occasion 
to  examine  the  indirect  modes  in  vvhigh  all 
evidence,  over  and  above  a certain  quantity, 
has,  under  established  systems,  been  excluded. 
In  some  cases,  however,  the  indirect  and  dis- 
guised exclusion  not  being  strong  enough,  and 
the  only  rational  remedy,  the  preparatory  ex- 
planation andarrangement,  being  unendurable, 
exclusion  was  to  be  applied  without  disguise; 
and  in  direct  terms.  Such,  accordingly,  upon 
tfte  continent,  has  been  the  resource : take 
French  and  Spanish  law  for  examples. 


• Depositions  are  taken  by  the  justices  in  mis- 
demeanors of  a grave  character,  as  well  as  in 
felonies. — Ed. 
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To  any  given  feet  or  question  (^fait  [fact,] 
French — pregunta  [question,]  Spanish)  thirty 
witnesses  were  and  are  allowed  by  Spanish 
law ; ten  only  are,  or  at  least  were,  allowed 
in  French  law.  Are  both  right  ? One  French 
witness,  then,  is  equal  to  three  Spanish  ones. 

Of  these  limitations,  what  upon  earth  could 
be  the  design  ? To  make  work  for  advocates  ? 
— to  give  the  judge  a facility  for  favouring 
whom  he  pleased  ? If  so,  it  was  well  aimed  : 
to  any  good  purpose,  completely  useless. — 
On  the  nature  of  the  cause,  no  distinction 
grounded ; under  this  direct  exclusion,  as  un- 
der the  indirect  one,  the  same  allowance  for 
all  causes. 

Fact  — question  : — of  the  unity  of  the  fact 
or  question,  who  shall  give  the  criterion  ? 
Nobody  : criterion  there  is  none.  You  are  a 
French  judge  : a man  who  has  produced  ten 
witnesses  wishes  to  produce  more.  Would 
you  have  him  lose  ? Stick  to  the  unity  of  the 
fact,  and  you  stand  firm  upon  the  law.  Would 
you  have  him  gain?  Split  the  fact  into  two, 
you  may  then  allow  him  as  many  as  twenty 
witnesses.  Are  twenty  not  enough  ? Take 
up  the  metaphysical  wedge,  and  drive  it  in 
once  more.  We  have  seen,  that  to  split  one 
man  into  two  witnesses  is  every  day’s  prac- 
tice.* That  was  a clumsy  trick  : men,  like 
oaks,  are  “ gnarled  and  unwedgeable  tacts, 
like  deals,  are  fissile.-f* 


• Supra^  p.  525. 

+ Instituciones  del  Dericho  Civil  de  Castilla. 
Madrid,  1791.  4to.  p.  ccci.  Titulo  vii.  de  las 
Pruebas,  cap.  iv.  de  la  Prueba  de  Testigos,  p. 
ccci.  “ Se  segue  1.  Que  solamente  hagan  fe 
en  juccio  dos  testigos : ....  no  pudiendoexceder 
el  numero  de  treinta  para  cada  pregunta  (ques- 
tion) diverse.”  From  Kecompilacion,  i.  577- 
Lib.  iv.  tit.  6,  sec.  vii. 

Ordonnance  Civile  de  Louis  XIV.  anno  1667. 
Tit.  xxii.  des  Enquetes.  Art.  xxi.  “ Ne  seront 
oiiis  plus  de  dix  timoins.”  Conferences,  p.  305. 

Art.  xxi.  “ Defendons  aux  parties  de  faire 
oiiir  en  matiere  civile  plus  de  dix  tdmoins  sur 
un  meme  fait,  et  aux  juges  ou  commissaires 
d’en  entendre  plus  grand  nombre;  autrement 
la  partie  ne  pourra  pre'tendre  le  remboursement 
des  frais  qu’elle  aura  avances  pour  les  faire  oiiir, 
encore  que  tous  les  depens  du  proces  lui  soient 
adjuges  en  fin  de  cause.” 

In  a cause  of  the  civil  class,  the  French  code 
of  procedure  forbids  and  admits  the  receipt  of 
more  than  ten  witnesses,  at  the  instance  ot  any 
party,  to  each  fact  (fait:)  so  that,  if  an  eleventn 
witness  be  producea  by  any  party,  the  judge,  ac- 
cording as  he  likes  or  dislikes  the  party,  admits 
or  rejects  the  witness.  The  law  admits  him  ; 
but  under  tliis  condition,  viz.  that  the  expense 
attached  to  the  testimony  of  that  witness  shall 
rest  on  the  party  by  whom  he  is  produced,  al- 
though costs  of  suit  be  adjudged  to  him  at  the 
conclusion  of  the  cause.  The  law  excludes  him: 
for,  over  and  above  this  condition,  operating  as 
a licence  or  as  a penalty  according  to  the  point  of 
view  in  which  it  suits  the  judge  to  contemplate 
it,  there  is  an  express  prohibition  : a prohibition 
u express  as  words  can  make  it — a prohibition 
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CHAPTER  III. 

EXCLUSION  PUT  BY  BLIND  AUKANGEMENT3 

OF  PROCEDURE  UPON  INDETERMINATE  POR- 
TIONS OF  THE  MASS  OF  EVIDENCE. 

A PROPOSITION  that  seems  neither  to  require, 
nor  (any  more  than  a postulate  in  geometry) 
admit  of  proof,  is,  that  every  arrangement  of 
procedure,  the  effect  of  which  is  to  exclude 

an  indeterminate  portion  of  evidence of 

that  stock  of  evidence,  which  the  cause,  in 
the  individual  instance  in  question,  happens 
to  afford, — and  that,  too,  without  the  plea 
of  preponderant  inconvenience  in  the  shape 
of  vexation,  expense,  and  delay,  — is  irrecon- 
cilably repugnant  to  the  ends  of  justice.  In 
every  cause  to  which  the  operation  of  the 
principle  of  blind  defalcation  happens  to  ex- 
tend, the  effect  of  it  is,  to  reduce  to  an  equal 
chance  whatever  preponderant  probability  of 
success  a good  cause  may,  under  the  system 
of  procedure  in  question,  give  a man  as  against 
a bad  one. 

Such  is  the  result,  and  such  the  mischief, 
supposing  the  composition  of  the  defalcated 
mass  to  depend  altogether  upon  blind  chance. 
Suppose,  on  the  other  hand,  that  it  is  capa- 
ble of  being  influenced  by  arrangement— by 
arrangement  on  the  part  of  either  of  the  par- 
ties,— the  probability  of  success,  instead  of 
being  equal,  will  be  preponderant  in  favour 
of  injustice.  He  who,  being  in  the  right,  is 
persuaded  of  his  being  so,  will  not  naturally 
have  recourse  to  this  or  any  other  sinister 
artifice  : at  least  he  will  not  be  urged  so  to 
do  by  so  strong  an  impulse  as  that  by  which 
the  opposite  party,  supposing  him  to  be  in 
the  wrong,  and  conscious  of  being  so,  will  he 
urged. 

Had  the  ends  of  justice  been,  in  every 
country,  the  ends  to  which  the  system  of  pro- 
cedure had,  in  the  course  of  its  formation, 
been  directed,  no  arrangement  pregnant  with 
any  such  effect  would  perhaps  anywhere  have 

without  any  condition,  and  addressed  not  to 
the  parties,  but  to  the  judge.  We  forbid  them 
(judges  and  commissaries)  to  hear  any  greater 
number. 

At  the  conference,  great  debate  between  Pus- 
sort,  who  appears  to  have  been  the  autlior  of  this 
code,  and  tne  Premier  President  of  the  day. 
The  President  disapproves  of  the  limitation,  but 
yields;  saying,  that,  the  case  of  a party  wishing 
to  produce  any  greater  number  not  being  likely 
to  happen  frequently,  the  matter  is  of  no  great 
consequence.  Pussort  defends  his  article,  and 
prevails.  On  the  condition  specifled,  a party  (lie 
insists  upon  it)  is  at  liberty  to  produce  as  inany 
witnesses  as  he  pleases.  You  have  to  give  judg- 
ment on  this  article:  would  you  let  in  the  super- 
numeraries, refer  to  the  condition  ; and  if  that 
will  not  do,  pray  in  aid  the  common  vouchee,  the 
author  of  the  code.  Would  you  shut  them  out  ? 
stick  to  the  text,  and  turn  a deaf  ear  to  all  his. 
tories  and  commentaries. 
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been  established.  But  in  no  country  lias  the 
predominant  part  of  that  system  been  really 
directed  to  those  ends : accordingly,  arrange- 
ments pregnant  with  that  absurd  and  per- 
nicious effect  are  to  be  found  established  in 
both  of  the  two  systems  of  technical  proce- 
dure, between  which  the  more  enlightened 
part  of  the  population  of  the  globe  has,  in 
such  unequal  proportions,  been  divided. 

In  the  Roman  system  may  be  seen  one 
example  of  an  arrangement,  by  which  an  in- 
determinate portion  of  the  obtainable  mass  of 
evidence  is  shut  out. 

In  the  English  system  may  be  seen  an  ex- 
ample of  another  arrangement,  which,  discor- 
dant as  it  is  with  the  Roman  in  other  points 
of  view,  agrees  with  it  in  this. 

The  Roman  arrangement  here  in  view,  is 
that  by  which,  whatsoever  part  of  the  evi- 
dence can  by  posibility  be  kept  secret  from 
the  parties  respectively  (viz.  every  part  of 
it  but  that  which  has  been  extracted  from  a 
party  himself,)  is,  with  the  most  anxious  care, 
kept  from  the  knowledge  of  both,  until  the 
time  when  the  process  of  collection  is  closed. 

From  this  arrangement  is  apt  to  result  the 
exclusion  of  an  indeterminate  and  indefinable 
mass  of  counter-evidence.  The  portion  thus 
excluded  is  divisible  into  two  distinguishable 
branches; — 1.  The  additional  mass,  which, 
had  the  already  extracted  portion  been  known 
to  them  in  time,  might  and  would  have  been 
extracted  by  the  parties  respectively,  whe- 
ther from  the  witnesses  on  their  own  side 
respectively,  or  from  those  on  the  other;  — 
2.  Any  such  further  portion  as,  in  explanation, 
confirmation,  or  contradiction  of  the  testi- 
mony actually  delivered  (as  above,)  might 
have  been  extracted  from  the  bosoms  of  other 
witnesses. 

Such,  then,  in  a few  words,  is  the  effect : 
exclusion  of  ulterior  evidence  obtainable  by 
counter-interrogation  of  the  same  witnesses ; 
exclusion  of  counter-evidence  extractible  by 
interrogation  and  counter-interrogation  from 
ulterior  witnesses. 

The  English  practice  is  that  which,  in  civil 
cases,  limits  the  mass  of  evidence  totlie  quan- 
tity the  delivery  of  which  can  be  squeezed 
into  the  compass  of  a single  sitting  ;*  deduct- 
ing the  quantity  occupied  by  the  introductory 
statements  made  by  the  advocates  on  both 
sides,  and  the  recapitulation  made  by  the  di- 
recting judge. 

Of  the  nature  of  the  mass  of  evidence  thus 
shut  out,  it  is  not  easy  to  give  any  the  loosest 
esticnate : not  so  much  as  the  sort  of  estimate, 
than  which  nothing  can  easily  be  more  loose, 
given  of  that  which  is  shut  out  by  Roman 
practice. 

To  assist  conception,  cross  over  from  time 

• Civil,  as  well  as  criminal  cases,  sometimes 
occupy  several  days.  One  of  the  trials  at  Lan- 
caster, in  the  case  of  Tatham  v.  ATright,  occu- 
pied  nearly  a fortnight.— /Irf. 


[B.  IX.  P.  VI. 

to  space.  Suppose  a court  (and  you  need  not 
look  further  than  Westminster  Hall  to  find 
four  such)  which,  in  the  case  of  a cause  of  a 
nature  to  excite  that  sort  of  interest,  on  which 
the  purity  of  judicial  conduct  so  essentially 
depends,  shall  be  capable  of  afifording  hearing 
and  seeing  room  to  no  more  than  a tenth  or 
a twentieth  part  of  the  numbers  that  would 
be  there  if  they  could.  Nine  persons  out  of 
every  ten  are  thus  excluded  from  the  exercise 
of  the  functions  of  a member  of  the  open 
committee  of  the  public,  charged  with  the 
inquiry  into  the  conduct  of  the  courts  of  jus- 
tice. Who,  in  each  individual  instance,  are 
the  persons  on  whom  the  lot  of  exclusion 
falls  ? When  for  this  question  a precise  an- 
swer has  been  found,  on  the  back  of  it  will 
be  found  an  account  of  the  articles  of  evi- 
dence excluded  by  that  law  of  the  judicial 
drama,  which  (substituting  the  dramatic  uni- 
ties for  the  ends  of  justice)  requires  the  busi- 
ness  to  be  compressed  within  the  space  of 
time  during  which  a mixed  multitude  of  per- 
sons are  capable  of  continuing  together  in  the 
compass  of  the  same  close  room,  without  pre- 
judice to  the  free  exercise  of  their  intellectual 
faculties. 

Incompatible  as  this  system  of  condensa- 
tion is  to  the  ends  of  justice,  it  wants  nothing 
of  that  which  is  necessary  to  adapt  it  to  the 
ends  of  established  judicature.  Sufficient  or 
insufficient  to  the  purpose  of  doing  right  to 
the  parties,  the  time  is  never  less  than  suffi- 
cient to  the  gathering  in  of  fees. 

The  door,  — does  it  happen  to  have  been 
shut  against  this  or  that  article  of  necessary 
evidence?  So  much  the  better.  Then  come 
other  exigencies,  far  better  adapted  than  any 
evidence  to  the  use  of  lawyers.  At  law,  ne- 
cessity for  new  trials,  and  motions  for  new 
trials  : in  equity,  necessity  for  bills  of  review, 
or  bills  partaking  of,  or  in  some  convenient 
shape  or  other  approaching  to,  the  nature  of 
bills  of  review.  An  entire  cause,  with  all  its 
evidence,  does  it  happen  to  be  shut  out  in  the 
lump,  because  there  was  not  time  so  much  as 
for  the  opening  of  it  ? Causes  are  not  like 
strawberries  or  mackerel:  at  the  end  of  six 
months,  or  of  twelve  months,  they  are  as 
fresh  as  ever;  and  then  they  come  garnished 
with  fresh  fees. 

It  is  only  in  causes  of  a complex  nature, 
that  the  operation  of  this  principle  of  exclu- 
sion (»n  attach;  causes  which,  whether  in  any 
other  respect  or  no,  are  complex  at  any  rate 
in  respect  of  the  number  of  witnesses  from 
whom  relevant  evidence  might  have  been  ex- 
tracted. Call  twenty-four  hours  the  utmost 
extent  of  a single  judicial  sitting.  There  are 
some  causes  (and  of  this  description  are  the 
major  part  of  the  causes  instituted,)  for  which 
a quarter  of  the  number  of  minutes  would  be 
more  than  enough:  there  are  others  for  which 
three  or  four  times  as  many  days  might  be  a 
scanty  allowance. 
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Where  the  allowance  of  time  presents  itself 
as  insufficient,  the  quantity  of  evidence  dis- 
carded by  each  party  (at  least  if  acting  bona 
fide,)  will  naturally  be  that  which  in  the  judg- 
ment of  the  party  can  best  be  spared. 

Of  either  party,  if  in  mala,  fide,  one  resource 
will  be,  the  crowding  in  evidence  in  such 
quantity  as  to  generate  confusion ; and,  by 
blinding  the  eyes  of  those  to  whom  it  belongs 
to  judge,  to  raise  in  this  way  the  unfavourable 
prospect  to  the  level  of  an  even  chance. 

In  any  case,  the  undue  advantage  from  the 
compression  gravitates  towards  the  plaintiff’s 
side.  His  evidence  being  the  first  heard,  the 
more  he  introduces  of  his  own,  the  less  he 
leaves  it  possible  for  the  defendant  to  intro- 
duce. Out  of  the  supposed  maximum  of  four 
and  twenty,  the  greater  the  number  of  hours 
occupied  by  the  one,  the  less  the  number  left 
to  be  occupied  by  the  other.  The  advantage 
of  this  policy  will,  however,  be  clearer,  if  the 
plaintiff  who  avails  himself  of  it  be  in  maid, 
than  if  in  bond  fide  : for,  in  the  latter  case, 
what  he  gains  by  the  exclusion  of  his  anta- 
gonist’s evidence,  may  be  lost  in  some  measure 
by  the  confusion  produced  by  the  multiplicity 
of  his  own. 

In  the  midst  of  all  this  darkness,  a dif- 
ference may,  however,  be  observed  between 
the  effects  of  the  Roman,  and  those  of  the 
English  practice.  Of  the  disguised  exclusions, 
wrapped  up  in  the  system  of  concealment,  the 
influence  extends,  without  distinction,  to  the 
most  simple,  as  well  as  to  the  most  complex 
causes:  for  upon  the  Roman  plan  of  inquiry, 
there  is  never  any  want  of  time  for  the  ex- 
traction of  evidence,  if  the  demand  presented 
for  ulterior  evidence,  by  the  evidence  already 
extracted,  were  but  known  in  time. 

In  the  English  mode,  the  genius  of  exclu- 
sion confines  his  operations  (as  hath  been  seen) 
to  complex  causes.  The  mischief  produced 
by  the  English  is,  therefore,  not  nearly  so  ex- 
tensive as  that  produced  by  the  Roman  mode. 

The  systems  here  distinguished  by  the 
names  of  Roman  and  English,  are  both  of 
them  (it  must  not  be  forgotten)  alike  in  use 
in  England.  But  on  the  continent  of  Europe, 
the  Roman  practice  extends  to  all  courts,  at 
least  to  all  regular  courts:  in  England  it  is 
confined  to  the  courts  called  equity  courts  and 
ecclesiastical  and  admiralty  courts. 

The  compression  (that  is  to  say,  the  defal- 
cation) produced  by  the  rule  which  confines 
all  causes  to  the  short  allowance  of  time  above 
mentioned,  is  not,  however,  by  any  means 
the  only  defalcation  to  which,  under  the  Eng- 
lish system,  the  pabulum  of  justice  is  con- 
demned. 'Those  common-law  causes  alone 
excepted,  which  are  furnished  by  the  neigh- 
bourhood of  the  metropolis, — in  the  whole 
stock  of  causes,  the  mass  of  evidence  is  sub- 
jected to  an  ulterior  compression  and  defal- 
cation, to  an  amount  equally  indeterminable. 
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A certain  portion  of  time,  two  days  or  there- 
abouts, is  allotted  with  the  utmost  regula- 
rity to  whatever  nuipber  of  suits  it  may  hap- 
pen to  a whole  county,  to  a thirtieth  part  of 
England,  to  have  supplied  in  the  compass  of 
half  the  year.  Six  hours,  for  example,  may  by 
this  means  be  the  whole  allowance  made  to  a 
cause,  which,  had  the  scene  of  it  lain  within 
the  privileged  spot,  might  have  had  the  benefit 
of  the  full  allowance,  sufficient  or  insufficient, 
as  above  described. 

In  both  cases,  how  fares  it  with  the  ag- 
gregate mass  of  causes,  in  number  and  bulk 
unlimited,  shut  up  within  a limited  compass 
of  time?  As  it  fares  with  a multitude  of  men 
or  other  animals  shut  up  within  the  walls  of 
a town  or  any  other  boundaries,  with  a limit- 
ed and  insufficient  quantity  of  food:  their  fate 
is  disposed  of  by  the  three  co-regent  powers, 
force,  fraud,  and  fortune : some  batten,  some 
are  pinched,  and  some  are  starved. 

Ever  and  anon,  the  fruits  of  necessity  in 
this  line  are  brought  to  light,  as  it  were  by 
chance.  The  nature  of  the  cause  opened,  or 
begun  tobeopened,  — Stop  (cries  the  judge;) 
what  sort  of  a cause  is  this  to  try ! 1 can’t  try 
it — not  I ; I won’t  so  much  as  attempt  it : it 
is  not  to  be  done.  Necessity,  by  which  every 
thing  is  justified — necessity,  thus  invoked, 
comes  in  and  j ustifies  denial  of  j ustice.  From 
a tribunal  which  does  not  afford  itself  so  much 
as  a possibility  of  doing  justice,  the  cause  is 
then  shuffled  off  to  another,  which,  having  time 
for  collecting  evidence,  wants  nothing  but 
the  means  : the  cause  is  referred  to  unlearned 
judges,  under  the  name  of  arbitrators:  pressed 
by  the  tide  of  authority,  though  without  di- 
rect and  adequate  coercive  power,  the  parties 
(whether  in  bond  or  in  maid  fide)  are  wrought 
upon,  in  some  way  or  other,  to  consent  to 
this  arrangement:  arbitrators  chosen,  one  on 
each  side : the  foreman,  or  some  other  distin- 
guished member  of  the  jury:  some  advocate, 
mutually  agreed  on,  as  not  being  engaged  on 
either  side:  nothing  deficient  but  the  power 
of  compelling  the  production,  and  providing 
for  the  trustworthiness  of  evidence.*  The 
instruments  they  possess  for  bringing  the  truth 
to  light,  are  good  against  everybody  but  those 
who  are  dishonest  enough  to  wish  and  endea- 
vour to  suppress  it. 

As  often  as  this  necessity  betrays  itself, 
just  so  often  does  it  appear,  that  in  cases  of 
this  description,  trial  by  jury,  conducted  as 
it  is  conducted,  is  incompatible  with  justice. 
What  matters  it,  in  the  view  of  lawyers  and 
their  dupes  ? What  in  their  creed  is  this 
sacred  institution?  Not  a means  to  an  end, 
but  itself  an  end.  The  use  of  judicature  is 
— what  ? Not  to  render  justice,  but  to  make 
work  for  juries.’^  And  why  make  work  for 

• This  defect  is  remedied  by  the  3 4 \V  ill. 

IV.  c.  42.— Ed.  . , 

-j-  Always  understood,  that  rn  the  progress  of 
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juries?  — Why  but  because  trial  by  jury  is 
trial  with  lawyers,  with  forms  upon  forms, 
heaped  together  for  the  use  of  lawyers? 

The  mutilation  of  the  body  of  necessary 
evidence,  or,  in  other  words,  the  exclusion 
of  an  indeterminate  part  of  it,  has  thus  far 
been  brought  to  view  as  an  effect  produced 
in  every  technical  course  of  procedure.  Two 
arrangements,  one  of  the  Roman,  the  other 
of  the  English  system,  have  at  the  same  time 
been  broiiglit  to  view  in  the  character  of  so 
many  efficient  causes,  by  which  that  effect 
has  actually  been  produced. 

Tliat,  under  the  English  system,  the  pro- 
duction of  any  such  effect  was,  so  much  as 
in  tlie  anticipation  of  the  authors,  among  the 
filial  causes  of  the  arrangements  themselves, 
is  what  there  seems  little  reason  to  suppose. 

But  in  speaking  of  the  Roman  system,  the 
design  of  producing  this  very  effect  (pernicious 
as  we  have  seen  it  to  be)  has  been  expressly 
stated  as  a final  cause,  or  rather  as  the  final 
cause,  of  the  arrangement,  the  systematic 
concealment,  by  which  the  effect  is  produced. 
Concealment,  a practice  so  natural  to  iniquity 
— a practice,  unless  under  special  circumstan- 
ces and  as  against  special  mischiefs,  so  unna- 
tural to  justice,  so  abhorrent  to  the  general 
complexion  of  English  judicature,  — required 
(it  seems  to  have  been  thought)  a reason  to 
justify  it  in  the  sight  of  English  lawyers,  | 
wJien  the  Roman  system  came  to  be  planted 
in  English  soil. 

Problem : — In  all  cases  (except,  in  criminal 
cases  the  preliminary  ex’  parte  inquiry,)  the 
receipt  of  evidence  being  public  at  common 
law ; required,  to  find  a reason  for  its  being 
kept  as  secret  as  possible  in  equity.  Such 
being,  on  one  hand,  the  problem,  — such  was, 
on  the  other  hand,  the  solution — the  only  so- 
lution that  could  be  found  for  it. 

First,  let  us  observe  the  practice;  then, 
Gilbert’s  reasons  for  it. 

State  of  the  practice. 

1.  In  the  oath  taken  by  the  persons  who 
to  this  purpose  act  as  judges  ad  hoc  (viz.  in 
the  district  of  the  metropolis,  the  examining 
clerk  — out  of  the  district  of  the  metropolis, 
the  commissioners  nominated  by  the  parties) 
are  these  words:  — “ And  you  shall  not  pub- 
lish or  show  the  same  depositions  to  any  per- 
son or  persons  before  publication  in  the  court, 
without  consent  of  the  same  court.”* 

2.  “ Neither  the  examinations  or  deposi- 
tions, which  are  taken  by  commission,  can  be 
published,  in  any  case  whatsoever,  till  publi- 
cation is  duly  passed  by  rule  in  the  office,  or 
by  motion  or  petition,  for  it  may  be  done 
either  way.”| 


the  cause  no  such  word  as  the  word  eq^uity  be 
pronounceable.  For,  equity  being  still  more 
propitious  than  law  to  lawyers,  speak  but  the 
word  equity,  and  the  use  of  juries  vanishes. 

• Giib.  p.  142.  -h  Ibid,  144. 
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3.  “ And  in  this  case  ” (viz.  where  the 
party  applies  to  have  the  time  for  publication 
put  off)  " the  plaintiff  or  defendant  (as  the 
case  falls  out)  must  make  oath,  and  so  must 
his  clerk  in  court,  or  solicitor,  ‘ that  they 
have  neither  seen,  beard,  read,  or  been  in- 
formed of,  any  of  the  contents  of  the  deposi- 
tions taken  in  that  cause ; nor  will  they  see, 
hear,  read,  or  be  informed  of,  the  same,  till 
publication  is  duly  passed  in  the  cause.’  ”* 

'I'hen  comes  a story  of  a solicitor,  who,  to 
prevent  the  solicitor  on  the  other  side  from 
gaining  the  further  time  necessary  to  the 
examination  of  his  witnesses,  read  over  to 
him  the  depositions  already  taken  on  his  (the 
reader’s)  side. 

Such  being  the  practice,  behold  now  the 
learned  lord  chief  baron’s  reasons  for  it : — 

1.  “ If  the  commissioners  on  both  sides 
attend  the  execution  of  the  commission,  and 
the  one  side  examines,  and  the  other  neither 
examines  nor  puts  in  any  interrogatories,  he 
shall  never  afterwards  examine,  unless  upon 
special  order  of  the  court,  upon  good  cause 
shown;  because  he  must  not  form  his  interroga- 
tories upon  the  discovery  made  to  his  commis- 
sioners, of  what  the  other  side  examined  to.”f 

2.  “ The  fair  examination  by  commissioners 
is  not  to  adjourn  without  necessity ; . . . . 
but  if  it  be  necessary,  they  may  adjourn,  not 
only  in  time,  but  place.  And  this  affair  must 
be  performed,  as  far  as  possible,  uno  actu, 
that  there  be  as  little  opportunity  as  possible 
to  divulge  the  depositions,  that  neither  side 
may  better  their  proof. ”% 

3.  “ If  it  shall  appear  to  the  court  .... 
that  the  defendant’s  commissioners  attended 
during  the  whole  time  of  the  execution  of  the 
commission,  and  never  exhibited  any  inter- 
rogatories, in  this  case  the  court  will  never 
grant  the  defendant  another  commission,  and 
he  must  take  it  for  his  pains;  since  be  lay 
upon  the  watch  and  catch,  only  to  see  what 
the  plaintiff  proved,  and  then,  at  another  com- 
mission, to  exhibit  interrogatories  adapted 
to  such  matters  and  questions  as  might  tend  ' 
to  overthrow  all  that  had  been  done  ; and  he 
shall  never  be  admitted  to  have  this  unfair 
advantage  over  his  adversary : for  if  he  is 
admitted,  after  having  knowledge  of  all  that 
his  adversary  hath  proved,  to  exhibit  inter-  . 
rogatories,  he  may  easily  conceive  what  inter- 
rogatories to  exhibit,  and  how  to  hit  the  bird 

in  the  eye."\ 

Then,  immediately  after,  follows  a passage, 
to  state,  that,  if  a new  commission  is  granted, 
no  addition  ought  to  be  made  to  the  interro- 
gatories framed  for  the  former  one,  “ with- 
out special  leave  of  the  court ; and  [then] 
they  are  to  be  settled  by  a master,  and  are 
never  done  [L  e.  this  is  never  done]  in 
extraordinary  cases.”  • 


* Gilb.  146. 
t Ibid.  131. 
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4.  “ Afterwards  (after  publication  of  the 
depositions  already  taken)  there  could  be  no 
examination  of  witnesses,  unless  by  the  spe- 
cial direction  of  the  judge,  upon  good  cause 
shown,  and  an  affidavit  of  the  party,  that  he, 
or  those  employed  by  him,  had  not,  nor  would, 
see  the  depositions  of  the  witnesses  which 
were  published ; by  reason  of  the  manifest 
danger  of  perjury  and  subornation  of  witnesses, 
in  case  examination  should  he  allowed  after 
publication.”* 

5.  One  reason  comes  in  the  form  of  a paren- 
thesis, and  that  parenthesis  an  assumption  ; 
the  truth  of  the  observation  being  supposed 
too  self-evident  to  be  disputed:  “ Since  the 
very  life  and  vitals  of  almost  every  cause,  and 
of  every  man’s  property,  lies  in  keeping  close, 
and  secreting  his  evidence  till  after  the  de- 
positions are  published,  because  after  that, 
there  is  an  end  of  examining  . , . 

The  view  taken  by  the  learned  jurist  is  al- 
together curious.  That  either  of  the  parties 
should  possess  the  possibility  of  “ bettering 
his  proof, he  considers  as  a result  fatal  to 
justice;  a result  to  be  prevented  at  any  price. 
For,  of  such  melioration,  what  might  be  the 
consequence  ? “ It  might  tend  to  overthrow 
all  that  had  been  done “ the  bird  ” (accord- 
ing to  his  ingenious  metaphor)  might  be  “ hit 
in  the  eye.”! 

At  the  time  of  his  writing  this,  or  before, 
the  learned  author  was  head  shopkeeper  of 
that  great  double  shop,  in  which  common  law 
or  equity  is  served  out,  according  as  the  one 
or  the  other  happens  to  be  bespoke  by  the 
plaintiff  customer : for  the  clause  in  Magna 
Charta  which  precludes  the  sale  of  justice, 
precludes  not  the  sale  of  common  law,  or  of 
equity.  On  the  common-law  side,  whatever 
truth  is  to  be  served  out  is  warranted  en- 
tire : the  truth,  and  the  whole  truth,  as  well 
as  nothing  bufthe  truth,  are  the  words  of  the 
oath,  expressive  of  what  each  witness  under- 
takes for  the  delivery  of.  But  to  what  pur- 
pose is  it,  that,  from  each  witness,  the  whole 
of  such  part  of  the  facts  belonging  to  the  case 
as  happen  to  have  come  to  his  knowledge  are 
required?  To  this  purpose,  surely, — viz.  that, 
from  all  the  evidence  together,  including  the 
depositions  of  all  the  witnesses,  the  whole 
assemblage  of  facts  which  the  case  furnishes 
may  be  collected.  What,  then,  on  this  occa- 
sion at  least,  is  the  aim  of  common  law  ? To 
come  at  the  truth  entire.  What,  on  the  other 
hand,  is  the  aim  of  equity  ? To  get  it  mu- 
tilated ; to  get  it  in  a state  in  which  it  shall, 
at  any  rate,  be  to  some  degree  or  other  im- 
perfect, and  no  one  can  say  in  how  great  a 
degree.  Right  and  wrong  shift  their  places  or 
their  natures,  according  as  the  judge  sits  as 
a common-law  judge  or  as  an  equity  judge  : 
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according  as  the  article  is  served  from  the 
one  counter  or  the  other. 

On  the  Tuesday,  the  learned  judge,  sitting 
at  common  law,  grants  a new  trial.  There  his 
birds  are  set  up  by  him,  all  in  a row,  though 
there  be  a thousand  of  them  — set  up  like 
cocks  on  a Shrove  Tuesday,  ready  to  be  “ hit 
in  the  eye”  by  anybody  who  has  a stone  to 
throw  at  them.  The  next  day  the  same  reve- 
rend person  sits  in  the  character  of  an  equity 
judge — and  now  secrecy  is  the  order  of  the 
day  ; and  now  “the  very  life  and  vitals  of 
the  cause  lies  in  secreting  the  evidence.” 

But  if  such  counter-interrogatories,  or  coun- 
ter-evidence from  counter- witnesses,  were 
admitted,  the  danger  of  “subornation”  of 
perjury,  and  of  “ perjury,”  he  says,  “ is  ma- 
nifest.”* 

Yes,  indeed  — but  too  manifest.  Open  the 
door  to  evidence  (meaning  sworn  evidence,) 
you  open  the  door  to  perjury.  Would  you 
sliut  the  door,  shut  it  effectually,  against  per- 
jury ? Two  ways  are  open  to  you,  and  both 
sure  ones  : shut  the  door  against  all  sworn 
evidence,  or  shut  it  against  all  evidence. 

But,  when  the  mass  of  evidence  thus  to  be 
shut  out  is  anything  short  of  the  whole,  ob- 
serve the  consequence.  True  it  is,  that  in 
such  evidence  as  is  not  produced,  no  perjury 
will  be  contained.  But  how  is  it  in  regard  to 
the  evidence  which,  being  allowed  to  be  pro- 
duced, has  been  produced  accordingly.  As- 
surance against  being  cross-examined,  against 
being  opposed  by  counter-evidence;  assurance 
against  being  exposed  to  contradiction,  from 
themselves  or  others  ; security  against  ulte- 
rior contradiction  from  any  quarter  : — such 
is  the  security  proposed  as  proper  to  be  ap- 
plied— such  is  the  security  actually  applied, 
against  mendacity  and  temerity  on  the  part 
of  witnesses. 

That  the  arrangement  proposed  by  the 
learned  judge,  in  the  character  of  a security, 
and  that  a necessary  one,  against  the  mischief 
of  perjury,  is  naturally  (not  to  say  necessarily) 
productive  of  that  very  mischief,  is  not  only 
manifest  enough  to  everybody,  but  to  nobody 
more  so  than  to  the  learned  judge  himself. 
For  by  what  is  it,  that,  when  one  party  only 
(say  the  plaintiff)  has  e.xamined  his  witnesses, 
the  commissioners  of  the  other  party  (the  de- 
fendant) having  been  present  at  such  exa- 
mination, the  defendant  is  enabled  “ to  hit  the 
bird  in  the  eye?”  His  commissioners,  in  viola- 
tion of  the  letter  of  their  oaths,  communicate 
to  him  (the  party)  the  depositions  extracted 
by  the  commissioners  on  the  other  side  : for, 
unless  this  were  the  case,  whatever  were  the 
demand  for  such  suppletory  and  cornpleinen- 
tory  counter-evidence  and  countei  -interroga- 
tion,  the  party  could  not  have  any  knowledge 
of  it.  So  that,  in  the  perjury  with  which  the 
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arrangement  is  seen  to  be  pregnant,  consists 
tlic  reason,  and  the  only  reason,  given  in  jus- 
tifi(;ation  of  that  very  practice. 

This  precaution  is  exactly  of  a piece  with 
the  policy  which,  in  some  ages  and  coun- 
tries, has,  under  the  auspices  of  Roman  law, 
governed  the  arrangements  in  criminal  cases. 
The  prosecutor,  on  his  part,  producing  his 
evidence,  the  defendant,  on  his  part,  was 
not  to  be  allowed  to  produce  any.  Why? 
Because,  at  this  rate,  the  charge  might  come 
to  be  contradicted ; a licence  which  was  not 
to  be  suffered. 

Being  relevant,  the  ulterior  evidence  thus 
cx(diided,  would  it  have  been  true  or  false  ? 
If  true,  no  great  harm,  one  should  have 
thought,  would  have  been  done  by  it.  If 
false,  — but  what  is  there  that  should  make 
it  false,  this  subsequent,  rather  than  any 
antecedent,  mass  of  evidence  ? 

Evidence  (the  testimony  of  an  extraneous 
witness)  delivered  in  a preceding  cause  be- 
tween other  parties,  is  not  received  in  a 
succeeding  one.  Why  not  ? Because,  in  the 
preceding  cause,  the  party  against  whom  it 
operates  in  the  succeeding  cause  had  no  op- 
portunity of  endeavouring  at  the  correction 
or  completion  of  it,  by  counter-interrogation 
or  counter-evidence.  In  this  case,  the  pro- 
priety of  the  exclusion  is  not  in  question  here. 
What  is  to  the  purpose,  is,  that  such  is  the 
established  rule — established,  not  at  common 
law  only,  but  in  equity. 

The  depositions  having  been  published  (i.  e. 
communicated  to  the  parties,)  evidence  re- 
specting the  character  of  each  witness  may 
be  poured  in  without  stint  :*  evidence  on  the 
one  side  attacking  his  character  — evidence 
on  the  other  side  supporting  it.  Evidence 
of  this  sort,  “ generally  speaking,”  says  the 
learned  judge,  “ ends  in  nothing  more  than 
putting  the  party  to  an  expense  to  no  pur- 
pose.” Here,  then,  if  superfluity  of  evidence 
were  the  mischief  to  be  cut  off,  — here  would 
be  a species  of  evidence  for  the  knife  to  ope- 
rate upon.  No  such  thing.  Where  the  evi- 
dence is  known,  and  known  to  be  of  that  sort 
which  is  extendible  ad  infinitum,  and  after  all 
of  little  or  no  use,  no  such  idea  is  started  as 
that  of  excluding  it.  Where  the  importance 
of  the  mass  of  evidence  in  question  is  beyond 
all  estimate,  then  it  is  that  it  is  to  be  barred 
out ; and  secrecy  is  the  bar  set  up  against  it. 

Those  who  introduced  this  arrangement 
into  the  system  of  procedure,  gave  no  reasons 
for  it : they  did  wisely ; — they  had  none  to 
give.  On  this,  as  on  sojue  other  occasions, 
Gilbert  has  taken  it  into  his  head  to  give  rea- 
sons :f  here,  as  elsewhere,  being  given,  they 
are  worse  than  none.  Under  the  technical 
system,  the  safe  cour&e,  and  the  only  safe  one, 
to  be  taken  with  judges’  reasons,  is  the  course 
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I taken  with  them  in  the  House  of  Lords:  to 
! enter  them  as  given,  and  to  give  none, — 
none  at  least  which  the  subject,  whose  con- 
duct is  to  be  governed  by  them,  and  whose 
fate  depends  upon  them,  has  a possibility  of 
being  apprised  of. 

CHAPTER  IV. 

EXCLUSION  BY  RENDERING  A PARTICULAR 
SPECIES  OF  EVIDENCE  CONCLUSIVE. 

§ 1.  Impropriety  of  the  exclusion. 

Admission  of  counter-evidence  is  one  of  those 
securities,  of  the  necessity  of  which,  much  (it 
may  be  thought)  would  not  require  to  be  said. 

Exclude  out  of  the  budget  any  article  of 
evidence,  whether  on  one  side  or  another : 
in  proportion  to  the  probative  force  with 
which  such  excluded  lot  would,  had  it  been 
admitted,  have  acted  upon  the  mind  of  the 
judge,  in  that  same  proportion  is  the  aggre- 
gate mass  of  evidence  incomplete. 

Exclude,  on  either  side,  the  whole  of  the 
mass  of  evidence  that  would  or  might  have 
been  delivered  on  that  side,  leaving  the  door 
open  to  whatever  evidence  is  ready  to  be  de- 
livered on  the  other : niisdecision  in  disfavour 
of  the  side  on  which  the  evidence  is  excluded, 
is  not,  indeed,  by  so  doing,  rendered  the  cer- 
tain result  (since  there  remains  the  possibi- 
lity that  the  unexcluded  evidence  may  not 
gain  credit ;)  but,  at  any  rate,  the  tendency 
of  such  arrangement  to  give  birth  to  mis- 
decision,  seems  too  palpable  to  be  matter  of 
doubt  to  any  one  : so  palpable,  as  to  produce, 
as  it  were,  a mechanical  and  instinctive  idea 
of  one  of  the  most  revolting  modifications 
of  injustice. 

Audi  alteram  partem,  says  the  common 
adage : before  you  give  judgment,  hear  what- 
ever there  may  be  to  be  said  on  the  other 
side.  As  a memento,  good  : for  information, 
for  guidance,  not  sufficient.  To  be  said? — In 
what  way  ? In  the  way  of  evidence  ? in  the 
way  of  observation  upon  evidence  ? There 
are  few  cases  in  which  observation  on  evi- 
dence may  not  be  of  some  use ; there  are 
none  at  all  in  which  evidence  itself  is  not 
absolutely  necessary. 

To  exclude  evidence  indiscriminately  on 
both  sides,  is  turning  fortune  loose  to  do  the 
work  of  justice:  to  exclude  evidence  from 
one  side  only,  leaving  the  door  open  to  it 
on  the  other  side,  is  a sort  of  arrangement 
which,  to  judge  of  it  in  the  abstract,  could 
have  been  dictated,  one  should  have  thought, 
by  no  other  principle  than  that  of  determina- 
tion to  do  injustice. 

Under  the  technical  system,  however,  not 
only  has  evidence  been  excluded  in  detail — 
evidence  of  such  and  such  a particular  nature, 
in  consideration  of  its  nature ; but  evidence 
has  even  been  excluded  in  the  lump,  without 


• Oilb.  147. 


Ibid.  148. 


Ch.IV.]  disguised  EXCLUSIONS  — EVIDENCE  CONCLUiSIVE. 


any  consideration  of  its  nature:  the  whole 
mass  of  evidence : whatever  evidence  might, 
had  it  not  been  for  the  exclusion,  have  been 
delivered  on  this  or  on  that  side. 

If  it  really  be  not  conducive  to  the  ends  of 
justice  to  shut  the  door  on  either  side  against 
evidence  — against  all  evidence  in  the  lump, 
without  knowing  what  it  is — to  show,  in  any 
instance,  that  by  this  or  that  arrangement  in 
any  established  system,  a door  has  thus  been 
shut  in  this  way  against  evidence,  is  to  show 
that  the  arrangement  in  question  is  repugnant 
to  the  ends  of  justice.  Thus  to  class  it,  is  to 
condemn  it : to  condemn  it,  and  on  the  surest 
grounds. 

In  one  of  two  senses  given  to  it,  the  word 
conclusive,  as  applied  to  evidence,  seems  in  a 
manner  peculiar  to  English  law : the  reason 
will  appear  presently. 

In  one  sense,  it  puts  no  exclusion  upon 
evidence  of  any  sort*  Evidence  thus  spoken 
of  as  conclusive,  may  be  said  to  be  spoken  of 
as  conditionally  conclusive  : conclusive  pritnd 
facie  — conclusive  nisi. 

In  another  sense,  it  puts  an  exclusion  upon 
evidence  — upon  all  evidence  on  the  other 
side.  Not  to  speak  of  real  evidence — not  to 
speak  of  other  circumstantial  evidence, — it 
pronounces  all  witnesses  on  the  other  side 
liars : all  witnesses,  be  they  who  they  may, 
and  in  whatsoever  number.  In  this  sense, 
the  absurdity  of  the  propositions  of  which  it 
makes  the  leading  term,  the  rashness,  the  in- 
utility, the  mischievousness,  of  all  decisions 
grounded  on  them,  is,  when  once  stated,  too 
evident  to  be  proved.  It  pronounces  some  fact 
or  other  impossible.  Is  it  then  really  impos- 
sible? What  probability,  then,  is  there,  that 
it  will  be  not  only  asserted  by  a witness,  but 
also  credited  by  the  judge  ? Is  it  not  impos- 
sible ? Then  why  will  you  pronounce  it  so  ? 

Evidence  spoken  of  as  conclusive  in  this 
sense,  may  be  said  to  be  spoken  of  as  abso~ 
luteli/  conclusive.  Evidence  absolutely  con- 
clusive is  that  to  which  the  effect  is  given 
of  putting  an  exclusion  upon  all  counter- 
evidence. 

The  question  concerning  conclusive  evi- 
dence— whether  this  or  that  lot  of  evidence 
shall  be  treated  as  conclusive,  regards  spe- 
cies of  evidence : it  regards  the  propriety  of 
laying  down  a generic,  or  (as  on  this  occasion 
we  may  term  it)  a specific  rule,  pronouncing 
that  the  truth  of  the  sort  of  fact  shall  be  in- 
ferred by  the  judge,  as  often  as  any  evidence 
of  the  sort  in  question  is  produced.  It  regards, 

I say,  the  genus  of  the  lot  of  evidence : for 
as  to  the  individual  lots,  no  decision  is,  or 
ever  can  be,  grounded  on  any  lot  or  body  of 
evidence,  but  that  lot  or  body  of  evidence  is 
treated  as  conclusive  with  relation  to  the  in- 
dividual suit  in  hand. 

But  in  so  far  as  the  lot  under  consideration 
is  no  more  than  the  individual  lot,  the  ques- 


tion whether  it  shall  be  conclusive  or  no,  has 

no  place  in  any  book  of  jurisprudence in 

any  book  in  which,  from  the  decisions  pro- 
nounced in  individual  cases,  the  author  takes 
upon  himself,  in  the  way  of  abstraction,  to 
deduce  general  rules. 

1.  If  the  mass  of  evidence  be  made  con- 
clusive absolutely,  observe  the  consequence. 
The  nature  of  this  will  vary,  according  as  the 
suit  is  of  a penal  nature  or  of  a non-penal 
nature ; and  in  each  case,  according  as  the 
side,  in  favour  of  which  the  evidence  is  thus 
made  conclusive,  is  that  of  the  plaintiff,  or 
that  of  the  defendant. 

Let  the  mass  of  evidence  thus  rendered 
conclusive,  be  composed  (suppose)  of  the 

concordant  testimony  of  two  persons two 

witnesses  exhibited  on  the  same  side. 

In  the  penal  branch,  — to  render  the  testi- 
mony of  any  two  witnesses  in  this  way  con- 
clusive absolutely  against  the  defendant to 

force  the  judge  to  convict  a defendant  upon 
the  testimony  of  two  witnesses,  whether  it 
does  or  does  not  produce  in  his  mind  a per- 
suasion of  the  fact  of  their  delinquency — whe- 
ther the  testimony  thus  exhibited  appears  to 
him  correct  or  not,  veracious  or  not,  — is  as 
much  as  to  give  to  any  two  ruffians  a power 
to  ruin  any  individual  whatever,  or  any  num- 
ber of  individuals,  at  their  choice,  in  point  of  • 
property,  person,  reputation,  or  life,  as  the 
case  may  be. 

In  the  penal  branch,  again, — to  render  the 
testimony  of  any  two  witnesses  conclusive  in 
this  same  way  in  favour  of  the  defendant — to 
force  the  judge  to  acquit  him,  in  consequence 
of  the  want  of  such  evidence  to  convict  him 
(believing  him  at  the  same  time,  as  above,  to 
be  guilty,)  — is  as  much  as  to  confer  on  any 
two  hireling  perjurers  a power  to  give  a vir- 
tual pardon  — to  give,  even  beforehand,  a cer- 
tainty of  impunity  to  any  malefactor  at  their 
choice — to  any  number  of  malefactors  at  their 
choice,  whatever  be  their  crimes. 

In  the  non-penal  branch,  — to  render  the 
testimony  of  any  two  witnesses  conclusive  in 
this  same  way  in  favour  of  the  plaintiff — to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  confer  on  him  the  right  he  sues  for 
(the  judge  at  the  same  time  not  believing 
him  possessed  of  any  good  title  to  such  right,) 

is  as  much  as  to  confer  on  any  two,  and 

every  two,  hireling  perjurers,  a power  of  con- 
ferring a proprietary  right  of  any  kind  upon 
any  individual  at  their  choice,  or  any  number 
of  proprietary  rights  of  all  kinds,  and  with  re- 
ference to  all  subject-matters,  upon  any  num- 
ber of  individuals  at  their  choice:  and  thereby 
to  impose  upon  any  individual  the  obligation 
correspondent  to  such  right : to  impose,  there- 
fore, upon  any  number  of  individuals,  the 
obligations  respectively  correspondent  to  all 
manner  of  proprietary  rights  with  reference 
to  all  manner  of  subject-matters. 
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In  the  non-penal  branch,  again, — to  render 
the  testimony  of  any  two  witnesses  conclusive 
in  this  way  in  favour  of  the  defendant  — to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  refuse  to  the  plaintiff  the  right  he 
sues  for  (the  judge  at  the  same  time  believing 
him  possessed  of  a good  title  to  such  right,) — 
is  as  much  as  to  give  to  any  and  every  two 
hireling  perjurers,  a power  of  debarring  any 
individual,  or  any  number  of  individuals,  at 
their  choice,  from  the  acquisition  of  all  such 
rights,  however  necessary  to  their  existence, 
for  the  acquisition  of  which  the  law  has  made 
it  necessary  for  them  to  obtain  the  decision 
of  a judge:  to  exempt,  accordingly,  any  in- 
dividual, any  number  of  individuals,  at  their 
choice,  from  the  obligations  respectively  cor- 
respondent to  those  rights;  i.  e.  by  the  im- 
position of  which,  and  not  otherwise,  those 
rights  would  be  conferred. 

Away  with  all  exaggeration ! — begone  all 
false  conceptions,  on  a ground  on  which  so 
much  depends  on  truth  and  accuracy!  A 
power  is  one  thing — a licence  is  another.  Of 
a power,  the  virtue  is,  to  enable  a man  to 
produce  the  effect  in  respect  of  which  he  is 
empowered:  of  a licence,  the  virtue  is,  to 
e.xempt  him  from  punishment,  in  the  event  of 
his  producing  such  effect.  To  give  to  the 
two  confederates  in  question  the  power  of 
producing  all  these  pernicious  effects,  would 
be  the  result  of  any  such  rules  as  these  re- 
spectively contended  against:  to  enable  them 
to  produce  those  same  effects  with  certainty 
of  impunity  to  themselves,  is  not  among  the 
results  of  any  of  those  respective  rules.  For, 
by  the  supposition,  perjury  is  necessary,  in 
each  case,  to  the  production  of  the  corre- 
sponding mischievous  effect : and  from  the 
punisJiment  (whatever  it  be)  that  happens  to 
be  attached  to  perjury,  no  exemption  is  given 
by  any  of  these  rules. 

Of  the  sort  of  licence  in  question,  in  addi- 
tion to  the  power,  what  would  be  the  conse- 
quence? The  utter  destruction  and  subversion 
of  political  society  in  any  community  in  which 
it  should.be  established:  the  ruin  of  all  inno- 
cent persons;  the  impunity  and  triumph  of  all 
malefactors:  the  ruin  of  all  persons  having 
a title,  in  each  case,  to  the  lights  sued  for ; 
the  exaltation  of  persons  having  no  such  title. 

2.  Where  the  effect  of  the  rule  is  not  to 
render  the  mass  of  evidence  in  question  con- 
clusive absolutely,  but  only  conclusive  nisi, 
the  mischief  is  not  so  great;  yet  still  the 
effect,  if  any,  is  mischievous,  and  it  has  no 
sort  of  advantage,  in  any  shape,  to  help  to 
balance  it.  It  is  only  in  default  of  evidence 
on  the  other  side,  that  the  certainty  of  pre- 
vailing is  bestowed  upon  it.  But  in  (he  case 
where  this  certainty  takes  place,  what  is  it 
that  truth  and  j ustice  get  by  it  ? Here  are  two 
pieces  of  evidence,  each  of  them  susceptible 
of  an  infinity  of  degrees  of  persuasive  force 
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each  of  them  susceptible  of  the  lowest  degree. 
Both  together,  the  degree  of  persuasion  they 
would  be  productive  of,  in  the  conception  of 
the  judge,  is  not  beyond  the  second  degree  in 
the  scale  of  probative  force : * — comes  the 
rule,  and  forces  him  to  act  as  if  the  degree  of 
his  persuasion  were  at  least  somewhere  above 
the  middle  of  the  scale.  The  evidence  ap- 
pears false  to  him ; and  he  is  obliged  to  act  as 
if  it  appeared  to  him  to  be  true. 

One  class  of  cases  there  is,  and  that  a most 
extensive  and  important  one,  in  which  it  may 
appear  that  evidence,  circumstantial  evidence, 
of  this  or  that  description,  is  built  upon  as 
conclusive,  and  even  absolutely  conclusive; 
and  that  with  perfect  propriety  and  good  ef- 
fect. This  is  the  case  of  those  acts  which, 
in  consideration  of  their  connexion  with  some 
principal  act,  obnoxious  on  its  own  account, 
and  on  that  account  put  upon  the  list  of 
crimes,  are,  therefore  (though  in  themselves, 
and  were  it  not  for  that  connexion,  not  ob- 
noxious,) also  put  upon  that  list:  as  in  the 
case  of  those  clusters  of  offences  (each  com- 
posed of  a principal  offence  and  an  accom- 
paniment of  accessory  offences)  which  come 
respectively  under  the  titles  of  forgery,  coin- 
ing, smuggling,  and  the  like. 

But,  in  these  cases,  the  truth  (as  upon  a 
closer  inspection  will  appear)  is,  that  no  such 
conclusion  is  really  formed : or  at  any  rate, 
that,  to  warrant  the  course  taken  by  the  le- 
gislator, it  is  not  necessary  that  any  such 
conclusion  should  have  been  formed.  Of  him, 
by  whom  an  act  of  the  description  of  the  ac- 
cessory act  in  question  is  performed,  it  has 
been  deemed  probable  by  the  legislator,  that 
an  act  of  the  nature  of  the  principal  act  has 
been,  or  was  to  have  been,  performed  ; or 
that  he  has  been,  or  was  to  have  been,  in 
some  way  or  other,  assistant  to  the  enterprise 
of  him  by  whom  such  principal  act  has  been 
committed.  But  the  propriety  of  the  treat- 
ment, in  the  extent  thus  given  to  it — in  the 
extent  by  which  it  embraces  the  cluster  of 
accessory  acts  in  question  — depends  not  al- 
together upon  the  rectitude  of  the  inference. 
Whatever  be  men’s  views,  in  the  performance 
of  the  accessory  acts  thus  converted  into  of- 
fences, the  legislator  is  warranted  in  convert- 
ing each  of  the  acts  in  question  into  offences, 
if  so  it  be,  that  the  prejudice  (if  any)  that 
results  to  the  agents  in  question,  add  others, 
from  their  non-performance,  is  not  equal  to 
the  advantage  gained  by  the  check  thus  ap- 
plied to  the  principal  offence. 

Hence  it  is,  that,  in  point  of  propriety,  any 
conclusion  thus  formed  rests  on  very  different 
grounds,  according  as  it  is  formed  in  the  sta- 
tion of  the  legislator,  or  in  that  of  the  judge* 
Formed  by  the  legislator,  it  is  not  necessary 


• See  Book  I.  Theoretic  Grounds;  Ghal^ 
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that  it  should  be  true  in  every  individual  in- 
stance : it  may  not  be  necessary  that  it  should 
be  true  in  so  much  as  a majority  of  individual 
instances.  Formed  by  the  judge,  — formed, 
that  is  to  say,  with  such  effect  as  to  have 
served  for  the  foundation  of  a general  rule  of 
jurisprudential  law,  — it  is  productive  of  mis- 
chief, if  there  be  but  a single  instance  in  which 
it  is  not  true  : it  is  productive  of  mischief, 
at  any  rate,  in  that  one  instance.  Why  ? Be- 
cause the  individual  in  question  had  no  warn- 
ing to  abstain  from  the  act : — like  most  other 
rules  of  jurisprudential  law,  it  falls  upon  the 
victim  with  the  weight,  and  is  attended  with 
the  barbarity  and  iniquity,  of  an  e.v  post  facto 
law. 

If  the  evidence,  which,  in  the  cause  in 
hand,  it  is  proposed  to  consider  as  conclusive, 
is  evidence  that  has  been  exhibited,  not  in 
that  same  cause,  but  in  another  cause  that 
has  no  relation  to  it, — the  impropriety  of  the 
regulation  is  still  more  enormous.  Of  the  in- 
ference drawn  from  a lot  or  mass  of  evidence 
in  any  preceding  cause,  no  use,  no  mention 
ought  to  be  made  in  any  succeeding  cause. 
Here,  not  only  is  mention  made  of  it,  but  the 
judgment  then  passed  upon  it  is  made  to 
command  the  decision,  in  such  manner  as  to 
prevent  the  subject  from  being  so  much  as 
viewed  at  all  in  its  own  proper  lights.  In  the 
one  case,  extraneous  matter  is  mixed  with 
the  proper  matter,  the  proper  matter  not 
being  excluded : in  the  other  case,  not  only 
is  the  extraneous  matter  admitted,  but,  in 
consequence  of  that  improper  admission,  the 
proper  matter  is  excluded. 

The  case  of  conclusive  evidence  must  be 
distinguished  from  the  case  of  conclusive  de- 
cision. The  case  in  which  the  decision  in 
question  is  considered  as  being  commanded 
by  the  evidence  already  adduced,  must  be  dis- 
tinguished from  the  case  where  the  decision 
is  considered  as  being  commanded,  not  im- 
mediately by  any  document  of  the  nature  of 
evidence,  but  by  a document  of  the  nature 
of  a decision — a decision  already  pronounced : 
pronounced,  whether  in  the  same  court  or  in 
any  other  court : if  in  any  other  court,  whe- 
ther in  a court  acting  under  the  dominion  of 
the  same  sovereign,  or  in  a court  acting  under 
the  dominion  of  a foreign  sovereign. 

Such  is  the  distinction  which  has  been 
rendered  requisite  by  the  inaccurate  genius 
of  technical  nomenclature.  For  the  purpose 
here  in  question,  decisions,  decisions  of  other 
courts,  are  spoken  of  under  the  name  of  evi- 
dence. 

Supposing  the  decision  of  the  other  court 
in  question  to  have  been  grounded  on  evi- 
dence received  on  both  sides;  it  follows,  that, 
from  the  admission  of  such  decision  as  con- 
clusive, in  regard  to  the  facts  on  which  it  was 
grounded,  no  such  absurdity,  no  such  mis- 
chief, follows,  as  from  the  giving  to  evidence 
VOL.  VII. 


itself,  on  one  side,  a conclusive,  and  thence 
an  exclusive,  effect. 

On  what  occasions,  and  on  what  grounds, 
may  it  be  proper  for  one  court  to  allow  (viz. 
with  regard  to  the  question  of  fact)  this 
authority  to  the  decision  of  another  ? A 
question  alike  curious  and  important ; which 
belongs  not,  however,  to  the  present  head, 
but  to  that  of  makeshift  evidence.* 

There  is  one  case  in  which,  in  the  absolute 
sense,  the  term  conclusive  may  be  employed 
with  propriety,  and  yet  the  evidence  upon 
which  the  exclusion  is  put  by  such  conclusive 
evidence,  cannot  with  propriety  be  ranked 
under  the  denomination  of  counter-evidence. 
This  is,  where,  on  the  ground  of  evidence  in 
its  own  nature  insufficient  and  inconclusive, 
appearing  on  one  side,  a sort  of  practical  con- 
clusion is  built  in  favour  of  that  same  side,  to 
the  exclusion  of  all  such  evidence  as  might 
have  been  adduced  on  that  same  side.  In  the 
sort  of  case  here  in  view,  no  exclusion  is 
put  upon  any  evidence  on  the  other  side : no 
exclusion  is  put  on  any  evidence  cliaracter- 
izable  by  the  appellation  of  counter-evidence. 
Why  ? Because  the  circumstances  in  which 
the  practical  conclusion  in  question  is  drawn 
are  such,  that  a conclusion  of  that  sort  must 
be  made  at  a time  when  it  is  impossible  as  yet 
to  know  whether  that  side  of  the  cause  does 
or  does  not  afford  any  counter-evidence. 

The  case  in  question  is  this : for  the  sake 
of  simplification,  take  (as  being  the  more 
common  case)  the  case  where  it  is  on  the 
plaintiff’s  side  that  the  insufficient  evidence 
is  thus  conclusive.  The  plaintiff,  using  the 
forms  prescribed  by  the  technical  system, 
gives  commencement  to  a cause  — say  a cri- 
minal one.  On  the  defendant’s  side,  the  time 
being  come  in  which,  in  the  track  marked 
out  for  defence,  something  should  have  been 
done  by  him,  nothing  in  fact  is  done.  In  the 
state  of  things  thus  described,  judgment  of 
conviction  is  pronounced,  or  some  grievous 
load  of  vexation  imposed,  on  the  defendant; 
the  plaintiff,  although  able,  neither  being 
required  nor  admitted  to  establish  the  fact  ot 
delinquency  by  any  better  evidence. 

In  this  case,  the  evidence  (such  as  it  is,) 
on  the  ground  of  which  the  burthen  in  ques- 
tion is  imposed  upon  the  defendant,  belongs 
to  the  bead  of  circumstantial  evidence.  It 
consists  of  two  distinguishable  lots,  or  evi- 
dentiary facts: — first  evidentiary  fact,  the 
step  taken,  or  progress  made,  by  the  plaintiff 
in  his  suit : second  evidentiary  fact,  the  ne- 
gation of  the  step  in  question  (the  step  made 
necessary  to  defence)  on  the  part  of  the  de- 
fendant. To  these  two  evidentiary  facts, 
corresponds,  in  the  character  of  the  fact  evi- 
denced, the  delinquency  of  the  defendant  in 
respect  of  the  offence  charged. 

• Vide  Book  ^'^I.  Mukeshift,  Chap.  II.  § 3. 
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Tills  kind  of  circumstantial  evidence  never 

is in  point  of  reason  never  can  be,  of  itself 

sullicienl  to  support  any  such  practical  infe- 
rence. Why  ? Because,  if  the  defendant  be 
really  guilty,  it  is  impossible  but  that  some 
better,  some  more  apposite  and  direct  evi- 
dence, at  any  rate  some  ulterior  evidence, 
must  be  to  be  had. 

But  the  authors  of  the  technical  sptem 
have  found  their  convenience  in  putting  it 
into  the  power  of  any  man  in  the  character 
of  a plaintiff,  to  put  any  other  into  a state 
of  conviction,  or  into  a state  tantamount  to 
conviction,  on  the  ground  of  this  flagrantly 
insufficient  evidence:  having  their  reasons  for 
not  requiring,  nor  so  much  as  admitting, 
better  or  ulterior  evidence,  even  when  direct 
evidence  of  the  most  completely  satisfactory 
description  is  to  be  had. 

Tliis  abomination,  the  result  of  the  most 
barbarous  iniquity,  or  the  grossest  stupidity, 
has  been  adopted  by  every  existing  modifica- 
tion of  the  technical  system ; and,  in  every 
country,  it  covers  a prodigious  (though  every- 
where a variable)  extent  in  the  field  of  judi- 
cature. 

But,  in  the  exclusion  thus  put  upon  evi- 
dence, nothing,  we  see,  that  can  with  propriety 
be  spoken  of  under  the  appellation  of  coun- 
ter-evidence, is  comprised.  Suppose  all  that 
evidence,  thatdirectand  satisfactoryevidence, 
which  is  thus  excluded  — suppose  it  all  de- 
livered ; there  could  not  perhaps  (or  at  least 
would  not,)  in  that  stage  of  the  cause,  be 
delivered  any  counter-evidence,  any  evidence 
on  the  defendant’s  side : on  the  part  of  the 
plaintiff,  whether  the  defendant  knows  as  yet 
what  has  been  done  against  him,  — what  he 
knows,  where  he  is,  or  whether  he  even  ex- 
ists, is  not  as  yet  known. 

The  fact  inferred  in  these  cases  is,  non- 
existence of  evidence  on  the  defendant’s  side, 
and  thence  non-existence  of  right. 

The  inference,  considered  as  being  (what 
it  is)  a sweeping  and  all-comprehensive  one, 
is  big  with  injustice. 

Everywhere  there  are  two  states  of  things, 
the  existence  of  which,  in  the  character  of  the 
efficient  causes  of  the  failure,  is  at  least  not 
less  probable  than  the  non-existence  of  evi- 
dence: indigence,  w'ant  of  the  means  of  self- 
defence  in  the  judicial  field;  want  of  notice, 
viz.  want  of  knowledge  of  the  obligation  by 
which  the  party  is  urged  to  bring  those  means 
into  action. 

Want  of  notice  is  the  but  too  natural  and 
looked-for  result  of  the  contrivance  employed 
by  the  genius  of  chicane,  for  preventing  the 
means  employed,  under  the  notion  of  con- 
veying notice,  from  being  productive  of  that 
effect.* 

• See  Book  VTII.  Technical  System ; Chap, 
XIII.  Chicaneries  about  Notice. 


In  regard  to  indigence, — to  estimate  the 
comparative  probability,  as  between  this  state 
of  things,  and  the  consciousness  of  the  non- 
existence of  evidence,  and  thence  of  title, — 
in  the  character  of  causes  of  failure  in  respect 
of  the  taking  on  the  defendant’s  side  the  steps 
requisite  for  the  continuance  of  the  cause,  say 
thus: — Of  the  whole  number  of  inhabitants 
in  the  country  in  question  (England,) — as  the 
number  of  those  who  are  not  able  respectively 
to  command,  in  addition  to  the  sum  requisite 
for  their  subsistence  for  and  during  the  con- 
tinuance of  the  cause  (say  a twelvemonth,) 
the  least  sum  sufficient  for  the  carrying  it  on 
on  that  one  side  (say  £30,)  is  to  the  remain- 
ing number,  — so  is  the  probability  that  the 
failure  is  the  effect  of  indigence,  to  the  pro- 
bability of  its  being  the  effect  of  the  non- 
existence of  evidence,  and  consequently  of 
right,  on  that  same  side.-)- 

-f-  A judge  by  whom  a cause  is  decided  with- 
out bis  knowing  anything  about  the  matter, — 
what  need,  it  may  well  be  asked,  has  such  a judge 
to  hear  evidence  ? But  that  is  the  very  way  in 
which  causes  in  general,  causes  between  man  and 
man,  are,  the  greater  number  of  them,  decided  by 
learned  judges.  A piece  of  paper  or  parchment 
is  provided;  the  hand  of  the  judge  is  applied  to 
it;  the  mind  of  the  judge  is  not  applied  to  it. 

So  strictly  true  is  this,  that  by  an  intoxicated 
judge,  if  he  had  but  sense  enough  left  to  write 
his  name,  the  business  might  be  done  exactly 
as  well  as  by  a sober  one:  by  an  automaton 
judge,  a judge  made  of  brass  and  iron,  as  well 
as  by  either.  Exaggeration?  Not  it,  indeed: 
nothing  but  the  very  simple  truth.  Stript  of 
the  tinsel  with  which  it  has  been  bedizened  all 
around  by  interested  idolatry,  by  unblushing  hy- 
pocrisy, and  prostrate  admiration,  the  technical 
system  presents  in  all  its  parts  enough  to  stagger 
belief,  and  make  a man  doubt  the  reality  of  th  e 
objects  spread  out  before  his  eyes. 

By  what  is  it  that  in  these  cases  the  judgment 
is  governed  ? The  circumstances,  the  exigencies, 
and  abilities  of  the  parties  ? Alas!  no:  but  by 
the  single  circumstance  of  time.  The  time  is 
up;  the  time  which  the  defendant’s  attorney  had, 
to  deliver  in  at  an  office  some  scrap  or  other  of 
accustomed  nonsense  : that  time  is  up,  and  the 
time  for  the  judge  to  set  his  name  to  a writing, 
without  reading  it,  is  come.  What  then  ? And 
is  no  mind  at  all  ever  applied  to  the  fatal  parch, 
ment  ? O yes : a mind  is  indeed  applied  to  it  t 
but  whose  would  you  imagine  ? Not  tlie  judge’s, 
but  an  attorney’s.  And  in  what  way  employed? 
In  discovering  truth  ? No ; but  in  computing 
time.  An  attorney? — and  what  attorney ? The 
attorney  of  the  party  ^of  the  plaintiff)  in  whose 
favour  the  judgment  is  thus  pronounced : it  is 
the  party  who,  by  his  attorney,  is  thus  made  judge 
in  his  own  cause.  Is  the  decision  too  prompt,  • 
too  favourable  ? So  much  the  better;  that  makes 
another  cause : a cause  of  the  sort  of  those  that 
are  commenced  by  motion,  and  carried  on  by 
affidavit  evidence':  in  a word,  a motion  cau|«^ 
Awakened  by  the  chink  of  fresh  fees,  it  is  npw> 
for  the  first  time,  that  the  ears  of  the  judgft.sxe 
really  open  to  the  cause. 

When  in  a great  majority  of  causes,  the 
property  and  liberty  of  the  sulyect  are' thus  dis- 
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The  mischief  being  thus  brought  to  view 
— the  nakedness  of  iniquity,  official  and  pro- 
fessional, being  uncovered, — the  remedy  is 
almost  too  obvious  to  admit  mentioning. 
Render  not  to  the  plaintiff  in  any  case  the 
demanded  service,  till  after  he  has,  on  his 
part,  produced  appropriate  evidence,  of  some 
sort  or  other,  in  support  of  it.  Is  it  out  of 
the  mouth  of  his  antagonist,  the  defendant, 
that  the  evidence,  or  an  essential  part  of  it, 
must  come  ? Though  in  this  case  it  is  out  of 
his  power  to  produce  that  evidence,  at  the 
wor.st  he  may  produce  (though  it  be  out  of  his 
own  lips  alone)  evidence  that  shall  be  suffi- 
cient to  satisfy  the  conscience  of  the  judge, 
in  such  manner  as  to  warrant  him  in  subject- 
ing the  defendant  to  whatever  vexation  may 
be  necesssary  for  extracting  from  his  lips  (or, 
in  case  of  necessity,  from  his  pen)  the  evidence 
alleged  to  be  necessary  for  the  final  substan- 
tiation of  the  demand. 

posed  of,  by  a set  of  men,  none  of  whom  so  much 
as  profess  to  know  anything  about  the  matter  — 
when  the  decision  is  determined,  not  by  any  ac- 
count of  human  feelings,  but  by  lapse  of  time; 
— by  whom  should  the  judge  be  made  ? Not  by 
that  first  magistrate,  whose  mind  is  the  fountain 
of  honour  and  of  justice — not  by  the  king,  but 
by  Jaquez  Droz  or  Maillardet,  in  concert  with 
Bolton  and  Watt  By  the  artizan  in  clockwork, 
to  make  each  separate  judge — by  the  artizan  in 
steam-engines,  to  give  dispatch  and  uniformity, 
where  botn  are  as  yet  unknown,  by  causing  judg- 
ment to  be  signed  in  any  given  number  of  courts 
at  the  same  time:  in  as  many  as  Westminster 
Hall  could  be  made  to  hold,  in  addition  to  the 
four  by  which,  for  so  many  ages  past,  it  has  been 
enlightened  and  adorned. 

This  mechanism, — would  you  view  itin  atrue 
light,  and  without  disguise,  as  the  works  of  a 
watch  are  examined  by  the  artist,  when  taken 
out  of  the  gold  and  jewels  in  which  they  were 
embedded  ? Transport  it  in  idea  to  some  un- 
dignified tribunal — to  the  office  of  a justice  of 
peace,  or  to  a court  of  conscience.  Conceive  the 
magistrate,  whose  character  depends  not  upon 
his  rank  but  conduct, — conceive  this  unlearned 
judge  copying  the  pattern  set  him  by  his  learned 
superordinates,  and,  like  them,  signing  judg- 
ment and  enforcing  execution,  without  having 
heard  the  parties,  or  knowing  anything  more  of 
the  cause  than  if  the  scene  of  it  Had  been  at  the 
antipodes.  Behold,  in  imagination,  such  con- 
duct; consider  what  you  yourselves  would  think 
and  say  of  it : exactly  what  would  be  thought  or 
said  of  it  (at  least  said  of  it)  by  those  very  su- 
periors,  who  in  that  station  would  be  as  sure  to 
punish  it,  as  in  their  own  to  practise  it. 

Conceive  those  shopkeeping  judges,  who,  in- 
stead of  equity  on  their  lips,  sit  with  conscience 
in  their  hearts, — conceive  them,  instead  of  con- 
sulting the  feelings  and  weighing  the  necessities 
of  the  parties,  lest  forty  shillings,  extracted  at 
once,  should  consign  to  ruin  a family  which  a 
respite  of  a week  or  two  might  have  saved, — 
conceive  their  conscience  manifesting  itself  in  the 
mechanical  signature  of  judgments  with  shut 
doors,  while  the  parties,  unheard  and  unthought 
of,  were,  for  their  benefit,  paying  their  way 
through  the  surrounding  offices,  like  half-starved 
flies  crawling  through  a row  of  spiders. 


Obvious  and  effectual  as  is  the  remedy,  the 
bar  opposed  to  it  is  no  less  so.  It  supposes 
one  party  at  least  to  be  heard,  and  heard  at 
the  outset  of  the  cause.  But  that  neither 
party  shall  be  heard  (especially  at  that  stage,) 
is  of  all  established  principles  the  most  in- 
violable: a principle,  the  violation  of  which 
would  reduce  Westminster  Hall  to  a heap  of 
ruins.  It  would  leave  prisons  empty : it  would 
lead  captivity  captive:  it  would  render  offices 
neither  worth  selling  nor  worth  giving : it 
would  bring  the  greater  number  of  suits  to  an 
untimely  end,  and  leave  the  remainder  not 
worth  the  continuance. 

Confined  to  the  vile&  animce  — to  the  souls 
too  wretched  to  yield  fees — the  creatures  to 
whom  it  would  be  beneath  the  dignity  of  law 
or  equity  to  do  justice,  — the  experiment  was 
endured,  the  rather  as  it  could  not  be  pre- 
vented. Extended  to  those  for  whom  alone 
that  justice  was  made  that  is  worth  render- 
ing, it  would  be  subversive  of  the  very  ends 
of  judicature. 

It  was  observed  above,  that,  in  one  sense, 
no  exclusion  could  be  said  to  be  put  by  this 
arrangement:  no  exclusion  put  upon  evidence 
on  one  side,  as  where  an  article  of  evidence 
produced  on  the  other  is  made  conclusive. 

On  one  side  alone,  true  it  is  that  by  this 
arrangement  no  exclusion  is  put  upon  evi- 
dence. Why?  Because  the  exclusion  that  is 
put  involves  the  evidence  on  both  sides ; in  a 
word,  all  evidence.  On  the  defendant’s,  be- 
cause either  he  has  had  no  notice,  or  it  is  out 
of  his  power  to  profit  by  it:  on  the  plaintiff’s, 
because,  having  done  the  needful,  having  run 
the  gantelope  through  the  offices,  he  is  ex- 
cused from  giving  evidence,  lest  he  should 
have  none  to  give. 

Why  should  evidence  be  received?  What 
is  there  to  be  got  by  receiving  evidence  ? If 
anything,  what  is  scarce  worth  stoo[)ing  for. 
What  is  there  to  be  got  by  receiving  that 
which  is  not  evidence  ? Look  to  those  ar- 
cana imperii  that  have  been  divulged  by  the 
treachery  of  false  brethren  : look  to  the  lists 
of  fees. 

§ 2.  An  article  of  evidence  mayiuUh  propriety 

he  made  conclusive  for  the  ptirpose  of  an 

incidental  decision. 

A distinction  requires  to  be  made  in  regard 
to  the  stage  of  the  cause,  the  stage  to  which 
the  evidence  in  question  applies. 

The  case  in  which  this  disguised  exclusion 
is  absurd  and  mischievous,  is  the  case  where, 

the  fact  to  which  the  evidence  is  applied 

is  the  principal  fact  (or  among  the  principrd 
facts)  on  which  the  demand  or  the  defence  is 
grounded,  — the  matter  of  fact  upon  which 
the  ultimate  decision  has  to  be  pronounced, — 
and  the  decision  to  be  grounded  on  that  fact 
is  also  an  ultimate  decision,  as  above. 

Very  different  may  be  the  case,  where  the 
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decision  to  be  pronounced  is  no  more  than  an 
incidental  decision ; and  the  conclusion  to  be 
drawn,  a conclusion  by  which  such  incidental 
decision  shall  be  warranted.  In  this  case,  and 
for  the  purpose  of  grounding  such  incidental 
decision,  frequently  indeed  does  it  happen, 
that  this  or  that  article  of  evidence  may  be 
treated  as  conclusive;  this  or  that  fact  may, 
in  the  quality  of  an  evidentary  fact,  with  re- 
lation to  this  or  that  other  in  the  character 
of  a principal  fact,  be  treated  as  conclusive. 

Such  is  the  case,  wherever,  upon  the  ap- 
plication of  one  party,  a decision  is  pro- 
nounced, a judicial  act  done  as  of  course,  upon 
an  ex  parte  representation,  no  opportunity  of 
contesting  the  truth  of  it  having  been  given 
to  the  other  : as  where,  upon  a representation 
made  by  a person  saying  that  goods  of  his  have 
been  stolen,  and  (as,  from  such  and  such  cir- 
cumstances, he  suspects)  by  Titius,  a warrant 
is  issued  for  the  arrestation  and  provisional 
confinement  of  the  supposed  thief. 

For  the  purpose  of  an  ultimate  decision, 
pronouncing  Titius  guilty  of  the  theft,  this 
evidence  is  not  deemed  conclusive;  for  the 
purpose  of  the  incidental  decision,  pronoun- 
cing the  guilt  of  Titius  to  a certain  degree 
probable  (to  such  a degree  as  to  warrant  his 
arrestation  andcontinement,  for  the  purpose  of 
judicial  inquiry,)  this  same  evidence  is  deemed 
conclusive:  and  it  is  even  made  absolutely 
conclusive  ; for,  by  the  nature  of  the  measure 
taken,  all  faculty  of  combating  the  proposed 
decision  by  counter-evidence  e.xhibited  ante- 
cedently to  the  delivery  of  it,  is  taken  away. 

To  the  purpose  of  an  incidental  decision  of 
any  sort,  evidence  of  any  description  may  be 
treated  on  the  footing  of  conclusive,  absolute- 
ly conclusive,  evidence  exclusive  of  all  coun- 
ter-evidence,— where  the  utmost  mischief 
producible  by  the  exclusion  is  outweighed  by 
the  advantage  produced  by  the  decision  in 
relation  to  the  several  ends  of  justice. 

Thus,  in  the  case  just  mentioned,  the 
price  paid  for  the  advantage  consists  in  the 
vexation  (and  that  commonly  attended  with 
expense)  produced  by  the  restraint  thus  put 
upon  locomotive  liberty : the  advantage  itself 
consists  in  the  security  afforded  for  the  fbrth- 
comingness,  and  thence  for  the  justiciability, 
of  the  supposed  thief.  Give  him  the  oppor- 
tunity of  contesting  the  necessity,  and  thence 
the  propriety,  of  his  confinement  (the  provi- 
sional and  temporary  confinement,)  — if  he  is 
innocent,  he  will  come  in  and  contest  it ; but 
if,  being  guilty,  he  apprehends  the  proof  will 
be  strong  enough  for  his  conviction,  he  will 
make  use  of  the  summons  as  a warning  not  to 
comply  with  the  requisitions  of  justice,  but 
to  elude  them,  and  make  his  escape. 

To  a certain  degree,  every  step  on  one 
side,  which,  on  pain  of  greater  inconvenience, 
calls  for  any  step  to  be  taken  on  the  other 
side,  is  productive  of  vexation:  for  in  judicial 
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procedure  every  step  that  is  taken  is  attended 
with  vexation.  In  every  instance,  therefore 
the  evidence  to  which  this  effect  is  given,  is’ 
to  a certain  degree,  productive  of  that  sort 
of  ill  consequence  which  is  attached  to  the 
giving  it  the  effect  of  conclusive,  and  thereby 
of  exclusive,  evidence.  If,  instead  of  a war- 
rant for  arrestation  directed  to  a minister  of 
justice,  a simple  summons  addressed  to  the 
suspected  thief,  and  requiring  his  attendance, 
had  been  employed,  the  vexation  would  have 
been  lessened  indeed,  but  it  would  not  have 
been  done  away : and,  so  far  as  this  minor 
vexation  is  concerned,  the  giving  this  effect 
to  the  evidence  would  have  been  productive 
of  that  sort  of  ill  effect  which  is  produced  by 
the  employing  any  lot  of  evidence  in  the  cha- 
racter of  conclusive,  and  thence  of  exclusive, 
evidence.  But  be  the  vexation  what  it  may, 
— if  it  be  productive  of  preponderant  benefit, 
and  if,  at  the  same  time,  the  quantity  of  it 
be  the  least  that  it  can  be  made,  consistently 
with  the  production  of  that  benefit,  — it  will 
always  be  warrantable. 

By  this  observation  we  are  led  to  the  prac- 
tical caution,  never  to  give  to  any  lot  of 
evidence  the  quality  and  effect  of  conclusive 
evidence,  till,  in  respect  of  persuasive  force, 
it  has  been  rendered  as  strong  as  it  can  be 
rendered  without  the  production  of  prepon- 
derant vexation,  or  other  inconvenience,  viz. 
to  the  person  from  whom  the  evidence  is  re- 
quired : which  is  as  much  as  to  say,  not  to 
impose  upon  either  party  (in  particular  upon 
the  defendant)  the  necessity  of  taking  any 
step,  or  ulterior  step,  in  the  cause,  without 
the  other  party’s  (the  plaintiff’s)  having  an- 
tecedently been  made  to  produce  whatever 
evidence  he  is  able  to  afford  without  prepon- 
derant inconvenience. 

General  rule  : — 

For  the  purpose  of  commanding  an  inter- 
locutory decision,  in  what  cases  shall  any  (and 
what)  lot  of  evidence  be  regarded  as  con- 
clusive? Answer:  In  such  cases  in  which  the 
certain  mischief, — in  the  shape  of  collateral  in- 
convenience by  vexation,  expense,  and  delay, 
attached  to  the  receipt  of  counter-evidence 
with  the  consequent  discussions,  — would 
be  greater  than  the  contingent  mischief,  in 
the  chance  of  direct  injustice,  incurred  by 
the  chance  of  untrustworthiness  (understand 
proveable  untrustworthiness)  produced  by 
the  absence  of  the  light  that  might  have  been 
thrown  upon  the  subject  by  the  excluded 
counter-evidence. 

Such  is  the  general  description  of  the  cases 
in  which  the  exclusion  of  counter-evidence, 
in  opposition  to  evidence  for  grounding  an 
interlocutory  decision,  may  be  proper.  Tothe 
propriety  of  the  principle,  no  objection  seems 
likely  to  be  made.  How,  in  each  InstMC®*  o 
determine  whether  this  or  that  partiMuW 
comes  within  this  general  description,  is 
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problem,  the  solution  of  which  threatens  to 
be  attended  with  considerable  difficulties. 

But  though  it  is  not  possible  to  lay  down 
any  general  rule,  indicative  of  the  cases  in 
which  a certain  portion  of  evidence  may,  for 
the  purpose  of  an  interlocutory  decision,  be 
treated  as  conclusive,  and  counter-evidence 
excluded,  — it  is  not  difficult  to  point  out  two 
cases  at  least,  in  which  it  cannot,  without 
impropriety,  be  so  treated:  viz.  1.  If  the  in- 
terlocutory decision  is  liable  to  be  productive 
of  irreparable  damage  ; 2.  If  the.  decision,  ap- 
parently on  an  interlocutory  point,  have  the 
effect  of  a decision  on  the  main  point. 

§3.  Aberrations  of  Roman  and  English  law 
in  this  respect. 

In  the  Roman  law  I do  not  observe  any 
traces  of  evidence  regarded  as  conclusive  in 
the  improper  sense. 

To  a hasty  glance,  the  suppletory  oath  and 
the  expurgatory  oath  wear  somewhat  of  the 
appearance  of  it.  Examined  more  closely, 
they  seem  not,  either  of  them,  to  be  produc- 
tive of  any  such  effect.  The  suppletory  oath 
is  admitted  in  default  of  other  sufficient  evi- 
dence on  that  side ; and  does  not  command 
the  decision  — does  not  put  an  exclusion  upon 
any  evidence  on  the  opposite  side.  The  ex- 
put  gatory  oath  (on  the  defendant’s  side)  is 
not  called  for  or  admitted,  till  after  the  plain- 
tiff has  had  full  liberty  to  adduce  whatever 
admissible  evidence  he  can  obtain  on  his  side. 

In  all  these  cases,  the  testimony  in  ques- 
tion is  admitted  in  default  of  more  satisfac- 
tory evidence,  and  is  not  understood  to  put 
an  exclusion  upon  any  other  evidence. 

In  all  these  cases  the  arrangement  is  abun- 
dantly improper.  But  the  cause  of  the  impro- 
priety has  already  been  indicated  in  another 
place : it  consists  in  the  want  of  scrutiny : 
it  belongs  not  to  the  present  head. 

In  English  jurisprudence  there  is  one  re- 
markable case,  in  which  the  effect  of  conclu- 
siveness has  been  given  to  a mass  of  evidence : 
this  is  the  case  of  wager  of  law.*  The  con- 
clusive operation  is  confined  to  the  non-penal 
branch  of  the  law:  it  operates  on  the  side  of 
the  defendant,  and  of  the  defendant  only. 
On  the  other  hand,  the  conclusiveness  of  it 
is  absolute:  and  after  all  these  reductions, 
the  effect  of  it  in  practice  is  as  pernicious,  as 
it  is  absurd  in  principle:  and  from  the  degree 
of  mischief  of  which  it  has  been  productive 
on  this  narrow  ground,  a sort  of  anticipation 
may  be  formed  (how  inadequate  soever)  of 
the  mischief  of  which  it  would  be  productive, 
were  the  ground  it  covered  more  extensive. 

In  former  days,  when  the  practice  called 
wager  of  law,  that  of  a man’s  waging  his  law, 
was  in  use,  the  manner  of  it  was  this  :f — 


The  demand  on  the  part  of  the  plaintiff  hav- 
ing been  exhibited  in  the  accustomed  form, 
the  defendant,  if  he  thought  proper,  was  at 
liberty  to  exhibit  himself  in  open  court,  to 
go  through  the  ceremony  of  an  oath,  and, 
under  favour  of  that  sanction,  to  deny  the 
justice  of  the  claim,  in  terms  altogether  ge- 
neral, prescribed  by  a formulary  of  the  same 
tenor  in  all  cases.  No  details  called  for  or 
permitted ; no  other  witnesses  called  for  or 
permitted  on  that  sid^  ; no  faculty  of  cross- 
e.xainination  allowed  to  the  adverse  party, 
the  plaintiff.  A certain  number  of  fellow- 
swearers  were,  indeed,  not  only  admitted, 
but  called  for  on  his  part.  Swearers,  but  to 
what  poitit?  Not  to  any  particular  fact  be- 
longing to  the  case,  but  merely  to  the  general 
and  irrelevant  fact,  the  opinion  (a  favourable 
opinion)  respectively  entertained  by  them  in 
regard  to  the  veracity  of  the  party  by  whom 
they  were  thus  produced.  To  whatsoever 
evidence  of  the  direct  kind  the  cause  might 
happen  to  afford,  — circumstantial  evidence, 
and  that  of  the  most  vague  and  inconclusive 
kind,  evidence  of  character,  was  substituted. 

So  much  for  the  absurdity:  now  comes 
the  mischief. 

T wo  sorts  of  claims  were  originally  infected 
by  this  debilitating  plague:  1.  The  sort  of 
claim  made  by  what  is  called  an  action  of 
debt,  a demand  of  a sum  of  money,  a demand 
of  the  non-penal  kind,  by  which  the  plaintiff, 
in  making  his  application  to  the  judge,  called 
upon  him  to  impose  upon  the  defendant  the 
obligation  of  conferring  on  the  plaintiff  the 
property  of  a sum  of  money  liquidated  in 
amount,  payable  of  course  in  coin,  of  which 
the  individual  pieces  were  determinable  by  the 
defendant’s,  the  intended  collector’s,  choice; 
2.  The  sort  of  claim  called  an  action  of  detinue. 
In  debt,  the  thing  claimed  was  a mass  of 
money:  liquidated  in  value,  — not  liquidated 
— but  (as  in  such  case  is  necessary)  left  to  tlie 
option  of  the  debtor — in  respect  of  the  indi- 
vidual pieces  of  which  the  sum  of  money  was 
to  be  composed.  In  detinue,  the  thing  claimed 
was  an  individual  article,  of  the  moveable 
class : a horse,  a piece  of  furniture,  a picture, 
a trinket,  and  so  forth. 

By  a conceit,  of  the  number  of  those  which, 
in  the  manufactory  of  legal  decisions,  occupy 
the  place  of  reason,  the  effect  of  the  wager 
of  law  on  actions  of  debt,  has,  in  one  way  or 
other,  been  got  rid  of.  In  some  cases  it  was 
put  aside;  and  in  other  cases,  to  which  the 
|)ietence  for  putting  it  aside  did  not  apply, 
another  sort  of  action,  an  action  with  another 
name,  was  fabricated  — an  action  to  which,  at 
the  same  time,  and  in  this  view,  the  wager 
of  law  was  pronounced  inapplicable.  I mean 
the  action  of  indebitatus  assumpsit : which 
is  the  same  thing  as  the  action  of  debt,  in 
other  words,  A promise,  indeed,  to  coinjily 
with  the  obligation,  is  alleged:  but  the  pro- 


• Abolisherl  by  3 & 4 WilL  IV.  c.  42 — Ed. 
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ini.se  is  presumed ; that  is,  where  there  is 
none,  feigned ; averred  by  an  assertion  wil- 
fully false. 

The  consequence  is,  that  the  demand  of 
a sum  of  money  is  tolerably  well  cleared  of 
this  ground  of  defence  by  perjury  and  injus- 
tice. Relief  is  given,  justice  is  administered, 
in  a manner  little,  if  at  all,  different  from 
that  in  which  it  would  be  administered  if 
the  conclusive  species  of  evidence  in  question, 
the  waging  of  a man’s  ^aw,  were  not  applied 
to  this  case.  The  action,  called  an  action  of 
debt,  is  thus  far  spoilt ; but  in  so  far  as  it  is 
.spoilt,  another  action  is  given  which  answers 
tlie  same  purpose. 

Fas  from  being  alike  innocent  is  this  rem- 
nant of  ancient  barbarism,  in  the  case  where 
the  subject  of  the  demand  is  a specific  mate- 
rial object.  In  this  ca.se,  the  remedy  originally 
provided  is  the  species  of  action  called  the 
action  of  detinue  By  the  same  baleful  in- 
fluence by  which  the  action  of  debt  is  spoilt, 
as  above,  this  action  is  spoilt  also.  In  the 
case  of  tlie  action  of  debt,  for  the  part  thus 
spoilt,  a succedaneum  (as  we  see)  has  been 
{irovided  : in  the  case  of  the  action  of  detinue, 
no  such  succedaneum  has  been  provided ; 
and  the  damage  has  continued  for  so  many 
centuries  unrepaired.  Upon  the  principle  of 
analogy,  nothing  was  more  obvious,  nothing 
would  have  been  more  easy,  than  the  repair. 
For  the  purpose  of  compelling  the  delivery 
of  money  where  due,  — to  the  fact  of  the 
obligation,  you  added,  in  the  way  of  fiction, 
another  fact,  a promise  to  fulfil  it:  why  not 
for  the  purpose  of  compelling  the  delivery  or 
re-delivery  of  a specific  article?  Yes:  analogy 
is  the  grand  source  and  instrument  of  inven- 
tion, in  this  as  well  as  every  other  line:  but 
to  apply  it  usefully,  — to  apply  it  steadily, 
comprehensively,  and  consistently,  belongs 
to  none  but  an  inventive  mind. 

The  action  of  detinue  is  spoilt : another 
action,  called  an  action  of  trover,  is  given  in 
the  room.  But  by  this  new  device,  unfortu- 
n.ately,  the  purpose  is  not  answered : a blunder 
is  made,  and,  instead  of  the  specific  thing 
which  is  a man’s  due,  damages  are  given : 
that  is,  a sum  of  money,  according  to  the 
value,  which,  on  the  ground  of  the  imperfect 
data  that  are  commonly  exhibited  to  them, 
the  judges  of  fact  think  fit  to  put  upon  it : 
the  remedy,  instead  of  that  which  belongs  to 
the  action  of  detinue,  is  the  ren)edy  that  be- 
longs to  the  action  of  debt. 

Whence  came  the  blunder  ? Not  from  a 
regard — a more  scrupulous  than  consistent 
regard,  to  truth.  A falsehood  is  called  in  — 
a proposition  is  assumed,  and  a proposition 
more  uniformly  false  in  this  case,  than  in  the 
case  of  the  indebitatus  assumpsit.  The  story 
is,  that  the  article  claimed  by  the  plaintiff 
has  been  found  by  the  defendant : found  by 
him,  and  by  him  converted  to  his  own  use. 
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Thereupon  comes  the  action,  calling  upon  the 
judge  to  cause  to  be  delivered  to  the  plaintiff, 
not  the  thing  that  belongs  to  him,  but  a sum 
of  money  in  lieu  of  it.  The  defendant  takes 
note  of  the  price  thus  put  upon  it : if  it  is 
more  than  he  chooses  to  give  for  it,  he  re- 
stoiHjs  it:  if  less  (that  is,  if  it  be  any  advantage 
to  him  to  keep  it,)  he  keeps  it.  The  plaintiff 
pockets  the  money  and  the  injury:  the  defen- 
dant triumphs  in  improbity,  under  the  protec- 
tion of  the  law.  There  are  things,  the  value 
of  which  to  a feeling  heart  is  beyond  all  price : 
these  are  precisely  the  things  which  the  law 
abandons  to  the  wrong-doer,  and  to  all  wrong- 
doers. 

There  is  a remedy  in  kind,  indeed,  to  he 
had  in  some  cases,  in  that  sort  of  a court 
which  is  called  a court  of  equity.  But  the 
optics  of  a court  of  equity  are  too  high-seated 
to  spy  littlethings:  and  a mass  of  value  equal 
to  the  expense  of  more  than  a year’s  subsist- 
ence to  an  individual  of  the  most  numerous 
class,  is  set  down  by  every  court  of  equity  to 
the  account  of  little  things.*  So  much  for  the 
remedy  itself,  and  the  cases  in  which  it  is  to 
be  had  at  any  price : and  as  to  the  price  that 
is  to  be  paid  for  it  (that  is,  for  the  chance  of 
it)  in  time  and  money, — where  law  reckons  by 
months,  equity  reckons  by  years : where  law 
reckons  by  crowns,  equity  reckons  by  pounds. 

So  delectable  is  this  institution  (the  wager 
of  law)  in  the  eyes  of  Lord  Coke,  -that  he 
seems  to  pride  himself  in  his  country’s  exclu- 
sive possession  of  it.-f  Its  merit  consists  in 
what?  In  this,  that  it  does  (he  says)  no  harm. 
Why  ? Because,  for  the  same  demand,  though 
there  be  one  sort  of  action  (an  action  of  debt) 
which  is  clogged  with  this  appendage,  there 
is  another  (an  action  on  the  case)  which 
stands  clear  of  it.  Wherever  it  has  no  effect 
at  all,  there,  and  there  only,  it  has  no  bad 
effect.  Unhappily,  the  reason  given  for  the 
supposed  harmlessness  of  an  institution  con- 
fessedly useless,  is  not  true  in  fact.  For,  not- 
withstanding the  silence  of  this  arch-lawyer 
on  the  subject,  another  sort  of  demand  there 
is,  as  we  have  seen,  to  which  that  clog  does 
apply ; and  which  being  spoilt  by  it,  and 
having  no  succedaneum,  leaves  the  subject 
without  a remedy. 

In  regard  to  this  institution,  of  which  the 
highest  supposed  merit  is  that  of  doing  no 
harm,  while  its  real  character  is  that  of  ope- 
rating as  a denial  of  justice,  — the  matter  of 
triumph  to  Lord  Coke,  that  no  other  country 
has  the  like,  Blackstone:j:  shows  to  be  very 
far  from  well  grounded. 

• £10.  Call  the  yearly  expense  of  a family 
£50,  and  give  five  to  a family ; this  gives,  for 
the  expenditure  of  an  individual,  £10. 

+ “ This,  for  aught  I could  ever  read,  is  pe- 
culiar to  the  law  of  England,  and  no  miscWei 
ensueth  hereupon.”— .2 45. 

t Com.  III.  341. 
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An  institution  that  is  peculiar  to  England, 
or  nearly  so,  is  cross-exanniuation  in  non- 
penal  causes.  By  neither  of  these  professed 
panegyrists  has  this  truly  honourable  pecu- 
liarity been  noticed  : by  neither  of  them  has 
it  been  observed,  that  it  is  by  the  exclusion 
this  unnatural  institution  puts  upon  cross- 
examination,  that  the  poisonous  quality  of  it 
operates. 

To  have  been  consistent  (if  consistency  had 
been  a quality  capable  of  adhering  to  English 
law,  especially  at  the  rude  period  here  in 
question,)  the  privilege  should  have  been 
extended,  not  to  the  defendant  only,  but  to 
the  plaintiff;  and  then  the  effects  of  the  in- 
stitution, as  applied  to  the  two  sides  of  the 
cause,  being  equal  and  contrary,  would  have 
destroyed  one  another.  To  the  plaintiff  (I 
say)  as  well  as  to  the  defendant : or,  if  to 
one  alone,  rather  to  the  former  than  to  the 
latter.  Why?  Because,  if  for  a man  to  swear 
falsely  to  save  himself  from  a loss,  is  wicked, 
and  in  proportion  to  its  wickedness  impro- 
bable;— to  swear  falsely,  for  no  more  ex- 
cusable purpose  tlmn  the  obtaining  an  undue 
profit  for  bimself,  at  the  expense  of  subject- 
ing another  man  to  an  undue  loss,  is  still 
more  wicked,  and  in  that  respect  still  more 
improbable. 

This  chapter  having  been  left  unfinished  by 
the  Author,  what  follows  has  been  added 
to  it'  by  the  Editor,  A few  paragraphs, 
which  for  distinction  have  been  put  in  in- 
verted commas,  consist  of  fragments,  writ- 
ten at  different  times  by  Mr.  Benthani:  for 
the  remainder  the  Editor  is  alone  respon- 
sible. 

[This  is  not  the  only  sort  of  case  in  which 
the  sworn,  but  uncross-examined  and  self- 
serving  testimony  of  a party  to  the  suit,  is 
received  as  conclusive,  that  is,  to  the  exclu- 
sion of  counter-evidence.  “ The  practice  in 
chancery,”  we  are  informed  by  Phillipps,* 
“ invariably  is,  that  a party  is  entitled  only 
to  extracts  of  letters,  if  the  other  party  will 
swear  that  the  passages  extracted  are  the  only 
parts  relating  to  the  subject-matter.” 

There  is  another  rule,  by  which  a man’s 
own  testimony  is  rendered  conclusive  evi- 
dence in  his  favour,  and  that  too  on  such  a 
subject  as  that  of  his  own  character.  The 
witness  indeed  in  this  case  is  not  a party  in 
the  suit ; but  for  anything  that  appears,  he 
may  be  the  vilest  of  malefactors;  and  be  is, 
at  any  rate,  under  the  influence  of  an  inte- 
rest, which  is  one  of  the  strongest  of  all  in- 
terests in  the  bulk  of  mankind,  while  even 
in  the  vilest  it  cannot  be  a weak  one.  A 
witness,  as  we  have  seen, f is  not  compellable 


• Vol.  I.  (6th  edit.)  p.  421. 

+ Book  III.  Extraction;  Chap.  IV.  Discre- 
ditive  Interrogation. 


to  answer  any  question,  the  answer  to  which, 
if  true,  might  tend  to  degrade  his  character: 
if,  however,  he  chooses  to  answer,  the  party 
who  asks  the  question  is  bound  by  his  answer, 
and  is  not  allowed  to  falsify  it  by  counter- 
evidence.ij; 

The  above  seem  to  be  the  only  instances 
worth  mentioning,  in  which  an  article  of 
orally  delivered  testimonial  evidence  has  in 
English  law  been  made  conclusive.  The  in- 
stances in  which  similar  effect  has  been  given 
to  an  article  of  circumstantial  evidence  are 
innumerable ; and  many  of  them  have  been 
already  brought  to  view. 

1.  As  often  as  a decision  has  been  given 
against  either  of  the  parties  in  a suit,  on  no 
other  ground  than  that  of  his  having  failed, 
at  a particular  stage  of  the  suit,  to  perform 
any  operation  which  has  been  rendered  neces- 
sary at  that  stage  by  technical  rules,  to  the 
obtainment  of  justice  ; so  often  has  the  non- 
performance of  that  operation  been  taken  as 
evidence,  and  conclusive  evidence,  of  what 
is  called  in  the  language  of  lawyers,  want  of 
merits,  that  is,  of  the  badness  of  his  cause. 

‘‘  Of  the  justice  of  the  demand,  whatso- 
ever it  be  that  happens  to  be  made  upon  the 
defendant,  provided  the  suit  does  not  happen 
to  be  called  a criminal  one,  non-resistance  on 
his  part  is  regarded  and  acted  upon  as  suffi- 
cient evidence;  and  to  the  plaintiff  possession 
is  given  of  the  object  of  his  demand,  just  as 
if  the  justness  of  it  had  been  proved.  Even 
a lawyer  will  not  pretend  that  on  any  ground 
of  reason  the  inference  is  a conclusive  one. 
Pecuniary  inability,  especially  under  the  load 
of  factitious  expense  imposed  everywhere  by 
the  technical  system,  is  another  cause  equally 
adequate  to  the  production  of  the  effect.  In 
every  part  of  the  empire  of  the  technical  sys- 
tem, and  more  particularly  in  England,  this 
inability  will  have  place  in  the  case  of  a vast 
majority  of  the  body  of  the  people. 

“ If  a presumption  thus  slight  were  not  re- 
ceived in  proof  of  the  justice  of  the  plaintiff’s 
claim,  and  in  the  character  of  conclusive  evi- 
dence— if  such  direct  proof  of  it  as  were  to 
be  had,  were  in  every  instance  to  be  required. 


J In  the  disapprobation  bestowed  upon  this 
rule,  it  is  of  cour.se  implied,  that  the  case  is  one 
of  those  in  which  the  production  of  evidence  to 
discredit  the  character  of  the  witness,  is  in  it- 
self proper;  for  which  cases,  see  Book  V.  Cir- 
cumstant'xal;  Chap.  XIII.  Of  Motives,  Means, 
^0.;  §§  3 & 4.  Character  Evidence.  If  not,  it 
is  proper  to  exclude  any  such  evidence,  after  he 
has  answered,  only  because  it  is  proper  to  ex- 
clude it,  whether  lie  answers  or  no.  But  if  the 
case  be  one  in  which  it  would  have  been  proper 
to  adduce  evidence  against  his  character  without 
putting  any  questions  to  himself,  it  is  difficult  to 
see  what  impropriety  there  can  be  in  doing  ex- 
actly the  same  thing  after  you  have  intetroga^d 
him  and  got  his  answer,  if  you  do  not  believe  nts 
answer  to  be  true. 
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a minibor  of  maid  fide  suits,  with  the  pro- 
duce of  wliich  tlie  coffers  of  the  man  of  law 
are  at  present  swelled,  would  have  no  exist- 
ence. . 

“ Thus  it  is,  that  under  the  technical  sys- 
tem, every  court  callin;^  itself  a^  court  of  jus- 
tice is  in  effect  an  open  shop,  in  which,  foi 
the  benefit  of  the  shopkeeper  and  his  asso- 
ciates, licences  are  sold  at  a fixed,  or  at  least 
at  a I’iniited,  price, — empowering  the  pur- 
chaser to  oppress  and  ruin  at  his  choice  any 
and  every  individual,  obnoxious  to  him  or  not, 
on  whom  indigence  or  terror  impose  the  in- 
ability of  opposing  effectual  resistance. 

“ The  real  condition  in  which  the  great 
majority  of  the  people,  in  the  capacity  of 
suitors,  have  been  placed  by  the  factitious 
expenses  manufactured  by  the  man  of  law,  is 
an  object  too  reproachful  to  him  to  be  suf- 
fered to  remain  undisguised.  In  this,  as  in 
every  other  part  of  the  system,  extortion  and 
oppression  find  in  mendacity  an  ever-ready 
instrument.  The  real  condition  in  which  the 
suitor  has  been  involved,  the  misfortune  of 
defencelessness  through  indigence,  is  put  out 
of  sight : a crime  is  imputed  to  him  in  its 
stead : and  for  that  crime,  not  only  without 
proof,  but  under  the  universally  notorious 
consciousness  of  his  innocence,  he  is  punished. 
Contempt  is  the  word  constantly  employed  to 
designate  this  imaginary  crime.  The  real,  the 
universally  notorious,  causes  of  his  inaction, 
are  fear  and  impotence.  But  a man  cannot 
be  imnished  avowedly  for  fear  : he  camiot  he 
punished  for  impotence  : mankind  would  not 
submit  themselves  to  tyranny  so  completely 
without  a mask.  Adding  calumny  to  men- 
dacity, they  pretend  to  regard  his  inaction  as 
originating  in  contempt ; and  it  is  on  this 
mendacious  accusation  of  their  own  forging, 
that  they  ground  the  ruin  they  inflict  on  him 
under  the  name  of  punishment.” 

In  equity,  the  defendant,  who,  from  his 
own  poverty  or  ignorance,  or  the  carelessness 
of  his  lawyer,  is  so  unfortunate  as  not  to  put 
in  an  answer  to  the  plaintiff’s  bill,  stands  a 
great  chance  (if  a poor  man)  of  being  a pri- 
soner for  life.  He  is  committed  to  gaol  for 
the  contempt:  and  as  he  is  not  released  with-  i 
out  payment  of  fees,  — unless  he  has  money 
to  pay  these  fees,  or  can  find  some  one  else 
who  will  pay  them  for  him,  he  must  remain 
there  all  his  life.  Instances  of  this  sort  have 
not  unfrequently,  through  the  medium  of  the 
newspapers,  been  presented  to  the  public 
eye. 

2.  As  often  as  a contract,  or  any  other  le- 
gally operativeinstrument,  is  pronounced ?jk// 
and  void,  on  account  of  the  non-observance 
of  any/ornialili/, — so  often,  the  sort  of  exclu- 
sion of  which  we  are  here  treating,  has  place. 
A man  claims  a landed  estate,  under  the  will 
of  the  last  proprietor.  The  will  is  produced 
in  court : it  is  found  to  have  the  signatures 
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of  two  witnesses  only,  instead  of  three  ;•  or 
one  of  the  three  is  proved  to  have  put  his 
name  to  the  will  in  the  absence  of  the  testa- 
tor: the  will  is  rejected,  and  the  party  loses 
his  estate.  The  rejection  of  the  will  may, 
perhaps,  be  considered  as  a penalty,  for  non- 
compliance  with  that  injunction  of  the  law 
which  requires  that  certain  formalities  should 
be  observed.  Considered  in  this  point  of 
view,  it  has  been  shown  in  a previous  Booh| 
to  be  unnecessary  and  objectionable.  But  it 
may  also  be  regarded  as  grounded  on  the 
[iresumption  that  the  will  was  spurious,  or 
unfairly  obtained.  Here,  then,  is  this  one 
circumstance,  viz.  non-observance  of  legally 
prescribed  formalities,  received  as  conclusive 
evidence  of  spuriousne.ss  or  unfairness.  The 
fallacy  of  this  supposition  has  also  been  made 
sufficiently  manifest  in  the  Book  already  re- 
ferred to.  This  article  of  circumstantial  evi- 
dence, which  is  conclusive  in  law,  is  so  far 
from  being  conclusive  in  reason,  that  it  scarce- 
ly amounts  even  to  the  slightest  presumption, 
until  two  things  be  ascertained : first,  that 
the  party  knew  that  these  formalities  were 
prescribed ; and  secondly,  that  compliance 
with  them  was  in  his  power.  That  spurious 
or  unfair  instruments  have  not  frequently  been 
prevented  by  the  peremptory  requisition  of 
these  formalities,  is  more  than  I would  un- 
dertake to  say  : but  an  assertion  which  one 
may  venture  upon  without  much  da.nger  of 
mistake,  is,  that  there  is  scarcely  an  instance 
of  any  instrument’s  having  been  actually  set 
aside  for  the  want  of  them,  in  which  there 
was  not  a considerable,  if  not  a preponderant 
probability  of  its  being  genuine. 

3.  Almost  all  estoppels  are  exclusions  of 
the  sort  now  under  consideration.  You  are 
estopped,  say  the  lawyers,  from  proving  so 
and  so : the  meaning  of  which  is,  that  they 
will  not  permit  you  to  prove  it.  For  this  they 
have  sometimes  one  pretext,  sometimes  an- 
other : something  which  you  yourself  have 
said  or  done ; or  something  which  has  been 
said  or  done  by  somebody  else. 

There  is  a great  variety  of  instances  in 
which  they  tell  you  that  you  are  estopped  by 
a previous  decision,  either  of  the  same  court, 
or  of  some  other  court  of  justice : these  have 
been  already  noticed  under  the  head  of  ad- 
scititious  evidence.J  At  other  times  you  are 
estopped  by  what  they  term  an  admission. 
You  are  said  to  make  an  admission,  if  you  say 
or  do  anything,  or  if  any  other  person  says 
or  does  anything  for  you,  which  a judge  con- 
strues as  an  acknowledgment  on  your  part, 
that  a certain  event  has  happened;  that  is, 
anything  from  which  he  chooses  to  infer  its 

• Two  attesting  witnesses  now  suffice  in  all 
cases,  under  ^ Will.  IV.  and  1 Viet.  c.  36.  See 
Vol.  VI.  p.  533.— .Ed. 

f-  See  Book  IV.  Preappointed. 

^ See  Book  VI.  Makeshift. 
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happening:  after  which,  though  everybody 
perhaps  who  knows  anything  about  the  mat- 
ter, knows  that  it  has  not  happened,  and  would 
say  so  if  asked,  the  judge,  to  save  the  trouble 
of  asking,  chooses  to  act  exactly  as  if  it  had. 

Admissions  are  of  two  kinds  — express  or 
presumed  ; and  the  former  are  either  admis- 
^ons  upon  record,  or  admissions  not  upon 
record.  It  is  a rule  with  lawyers,  that  no 
evidence  can  be  received  to  dispute  admis- 
sions upon  record,*  that  is,  admissions  in  the 
pleadings.  If  this  rule  went  no  farther  than 
to  confine  the  evidence  to  such  points  as  are 
actually  in  dispute  between  the  parties,  it 
would  he  a good  rule.  In  a law-book,  a man 
may  reckon  himself  fortunate  if  he  hits  upon 
a rule  which  has  a reason  : if  he  expect,  that 
where  the  reason  stops,  the  rule  will  stop 
too,  it  js  very  rarely  that  he  will  not  be  dis- 
appointed. One  example  will  serve  as  well 
as  a thousand.  When  a man,  against  whom 
an  action  is  brought  for  a sum  of  money,  de- 
nies that  the  plaintiff  is  entitled  to  the  whole 
sum  which  he  claims,  but  admits  that  he  has 
a just  claim  upon  him  for  a smaller  sum,  — 
the  practice  is,  for  the  defendant  to  pay  into 
court  the  amount  of  the  sum  which  he  ac- 
knowledges to  be  due,  that  it  may  remain  in 
deposit  until  the  cause  is  decided.  This  pay- 
ment, lawyers  choose  to  call  an  “ acknow- 
ledgment upon  record and  now  mark  the 
consequence : “ the  party  cannot  recover  it 
back,  allhongh  he  has  paid  it  wrongfully,  or 
by  rnistake.”t 

As  for  extrajudicial  admissions,  it  is  not 
always  that  they  are  even  receivable;  when 
they  are,  they  are  generally  taken  for  con- 
clusive : for  it  may  be  observed,  in  regard  to 
this  part  of  the  law  of  evidence,  as  in  regard 
to  so  many  other  parts  of  it,  that  neither 
the  lawyers  by  whom  it  was  made,  nor  the 
lawyers  by  whom  it  has  been  expounded,  ever 
seem  to  know  that  there  is  any  middle  course 
between  taking  an  article  of  evidence  for 
conclusive,  and  rejecting  it  altogether.  Ac- 
cordingly, in  reading  the  dicta  of  judges,  or 
the  compilations  of  institutional  writers  from 
those  dicta,  one  is  continually  at  a loss  to 
know’  what  they  mean.  In  speaking  of  this 
or  that  evidentiary  circumstance,  what  they 
tell  you  concerning  it  is,  that  it  is  evidence ; 
now  and  then  superadding,  as  it  w'ere  for  the 
sake  of  variety,  the  epithet  yood  to  the  ge- 
neral appellative  evidence.  Would  you  know 
whether  they  mean  that  it  is  conclusive,  or 
only  that  it  is  admissible  ? Observe  their 
actions ; see  whether  they  send  it  to  a jury  : 
for  anything  that  you  can  collect  from  their 
words,  they  are  as  likely  to  mean  the  one  as 
the  other. 

The  following  will  serve  as  an  example,  as 
well  of  the  ambiguity  of  which  I have  been 

* P.iillipps,  i.  159.  ’|-  Ihid.  175. 


speaking,  as  of  the  sort  of  logic  which  passes 
for  irrefragable,  under  the  dominion  of  tech- 
nical rules.  When  a party  interested  in  the 
cause,  makes  an  admission  against  his  inte- 
rest,— if  he  has  not  made  it  by  mistake,  it  is 
nearly  the  best  evidence  against  him  that  you 
can  have  : ergo,  it  ought  to  be  taken  for  con- 
clusive against  him,  when  he  has  made  it  by 
mistake  ; ergo,  the  admission  of  a person  who 
is  merely  a nominal  plaintiff,  and  who  is  not 
interested  in  the  cause,  ought  to  be  conclusive 
against  the  person  w-ho  is.  So,  at  least,  it 
was  decided  in  the  case  of  Bauerman  v.  Ra- 
denius,*  in  which  the  admission  of  the  plain- 
tiffs on  the  record,  though  not  the  parties 
really  interested,  was  received  as  conclusive, 
and  the  plaintiffs  were  nonsuited.  I say,  re- 
ceived as  conclusive  ; because,  when  a plain- 
tiff is  nonsuited, — that  is  to  say,  when  his 
claim  is  dismissed  by  the  judge  without  going 
to  a jury,  — it  is  because,  if  ke  had  gone  to 
a jury,  the  jury  must  have  found  a verdict 
against  him ; which  would  have  been  a bar 
to  any  future  prosecution  of  the  same  claim: 
whereas  a nonsuit  leaves  it  still  in  his  power 
to  bring  a fresh  action,  after  remedying  the 
defect  which  would  have  compelled  the  jury 
to  find  against  him.  The  Court  of  King’s 
Bench  afterwards  affirmed,  that  is,  confirmed, 
the  nonsuit : on  which  occasion  Mr.  Justice 
Lawrence  said,  “ The  present  plaintiffs  either 
have  or  have  not  an  interest : but  it  must  be 
considered  that  they  have  an  interest,  in  or- 
der to  support  the  action  ; and  if  they  have, 
an  admission  made  by  them  that  they  have 
no  cause  of  action,  is  admissible  evidence.” 
This  judge  here,  with  much  naivete,  displays 
the  manner  in  which,  under  the  influence  of 
technical  rules,  what  is  known  to  be  false  is 
taken  for  true,  in  order  that  what  is  evidently 
unjust  may  be  done.  He  knew  as  well  as  the 
nominal  plaintiffs  knew,  that  they  had  not 
an  interest  in  the  cause  : but  what  of  that  ? 
The  law  knew  that  they  had. 

There  is  an  overflow  of  legal  learning,  on 
the  question,  what  effect  to  your  prejudice 
shall  be  given  to  the  admission  of  your  agent: 
and  here  again  recurs  the  usual  alternative: 
it  is  either  not  received,  or  it  is  received  as 
conclusive : it  either  excludes  all  other  evi- 
dence, or  it  is  itself  excluded.  Thus,  in  one 
case,f  “ a letter  from  the  defendant’s  clerk, 
informing  the  plaintiff  that  a policy  had  been 
effected,  was  held  to  be^ooef  evidence  [mean- 
ing here  conclusive  evidence]  of  the  existence 
of  the  policy ; and  the  defendant  was  not  al- 
lowed to  prove  that  the  letter  had  been  writ- 
ten by  mistake,  and  that  the  policy  had  not 
been  made  while  in  another  case,  j “ where 
the  fact  sought  to  be  established,  was,  that 


• Phillips,  i.  fl4.  . 

-f-  Harding  v.  Carter,  apud  Phillipps,  u 
J Fairlis  v.  Hastings,  ibid.  95. 
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a homl  had  been  executed  by  the  defendant 
to  the  plaintiff,  which  the  defendant  had  got 
possession  of,  the  Master  of  the  Rolls  refused 
to  admit,  as  evidence  of  this  fact,  the  declara- 
tion of  the  defendant’s  agent,  who  had  been 
employed  to  keep  the  bond  for  the  plaintiff's 
benefit,  and  who,  on  its  being  demanded  by 
the  plaintiff,  informed  him  that  it  had  been 
delivered  to  the  defendant.”  It  might  seem 
to  a cursory  reader,  on  comparing  these  two 
decisions,  either  thatthe  predilection  of  judges 
for  bad  evidence  was  such,  that,  rejecting  an 
admission  in  other  cases,  they  were  willing 
to  receive  it  upon  the  single  condition  of  its 
being  made  by  mistake;  or  that,  in  laying 
down  rules  of  evidence,  blind  caprice  was  the 
only  guide.  In  this  apparent  inconsistency, 
however,  there  is  a principle,  though  no  one 
W'ould  have  thought  it ; it  is  this:  thatthe 
admissions  of  an  agent  are  not  to  be  received, 
unless  “ made*by  him,  either  at  the  time  of 
his  making  an  agreement  about  which  he  is 
employed,  or  in  acting  within  the  scope  of 
his  authority.”  It  is  not,  that  what  he  says  on 
these  occasions  is  more  likely  to  be  true  than 
what  he  says  on  other  occasions : it  is,  that 
“ it  is  impossible  to  say  a man  is  preeludedfrom 
questioning  or  contradicting  anything  that  any 
person  may  have  asserted,  as  to  his  conduct 
or  agreement,  merely  because  that  person  has 
been  an  agent and  as  it  would  be  unjust  to 
preclude  him  from  contradicting  it,  it  is  not 
permitted  so  much  as  to  be  heard. 

Besides  these  express  admissions,  there  is 
an  extensive  assortment  of  presumed  ones  ; 
when  a man  “ precludes  himself  from  dis- 
puting a fact,  by  the  tenor  of  his  conduct  and 
riemeanour  * the  meaning  of  which  is,  that 
the  court  will  presume  an  admission  from  any- 
thing that  a man  does,  which  they  think  he 
would  not  have  done  if  the  fact  had  not  been 
true.  This  is  the  principle  : but  as  to  the  ex- 
tent of  its  application,  there  is  no  criterion 
of  it  except  the  Index  to  the  Reports.  It  has 
usually  been  applied  only  to  cases  in  which  the 
presumptionafforded  by  theact  is  really  strong, 
and  might  reasonably  be  held  conclusive  in  the 
absence  of  counter-evidence,  though  certainly 
not  to  the  exclusion  of  counter-evidence,  since 
there  is  not  so  much  as  one  of  the  cases  in 
which  the  presumption  is  not  liable  to  fail. 
Without  touching  upon  the  grounds  of  fail- 
ure which  are  peculiar  to  this  or  that  case, 
there  is  one  obvious  ground  which  is  common 
to  them  all.  A man’s  actions  can  never  prove 
the  truth  of  a fact,  except  in  so  far  as  his 
belief  of  it  is  evidence  of  its  truth : and  to 
hinder  a man  from  proving  that  a thing  did 
not  happen,  because  at  some  former  period 
he  believed  that  it  did,  even  if  you  were  sure 


• See  an  abstract  or  disgest  of  the  Law  of 
Evidence,  recently  published  by  Mr.  Harrison, 
on  the  plan  of  Crofton  Uniacke,  Esq.  (p,  8.) 
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that  he  believed  it  (which  in  general  you  are 
not,  it  being  only  inferred  from  his  actions,) 
would  be  uhjust  in  any  case,  but  is  more  es- 
pecially absurd,  when  the  fact  in  question  is 
one  of  those  complicated,  and  frequently  re- 
condite, facts,  which  are  constitutive  of  title. 

Take  a few  instances. 

“ By  accounting  with  a person  as  farmer 
of  the  tolls  of  a turnpike,  a party  is  estopped 
from  disputing  the  validity  of  his  title,  when 
sued  by  account  stated  for  those  tolls. 

“ By  paying  tithes  to  the  plaintiff  on  for- 
mer occasions,  a defendant  admits  the  right 
of  the  plaintiff  to  an  action  for  not  setting 
out  tithes. 

“ Where  a party  rented  glebe  lands  of  a 
rector,  and  had  paid  him  rent,  he  was  not  per- 
mitted, in  an  action  for  use  and  occupation, 
to  dispute  his  lessor’s  title,  by  proving  that 
his  presentation  was  simoniacal. 

“ In  actions  of  use  and  occupation,  when 
the  tenant  has  occupied  by  the  permission  of 
the  plaintiff,  he  cannot  dispute  the  plaintiff’s 
title,  although  he  may  show  that  it  is  at  an 
end. 

“ In  an  action  of  ejectment,  by  a landlord 
against  his  tenant,  the  tenant  cannot  question 
the  title  of  his  landlord,  although  he  is  at 
liberty  to  show  that  it  has  expired.”^ 

In  all  these  instances,  the  presumption 
upon  which,  if  upon  anything,  the  decision 
must  have  been  grounded,  is,  that  if  the 
plaintiff  had  not  really  bad  a good  title,  the 
defendant  would  not  have  paid  rent,  tithe, 
&c.  to  him,  as  the  case  may  be.  To  justify 
the  rendering  this  presumption  conclusive,  it 
would  be  necessary,  among  a crowd  of  other 
suppositions,  to  suppose  that  a tenant  never 
paid  rent  to  the  de  facto  landlord,  without 
first  demanding  bis  title-deeds,  and  going  over 
them  with  a lawyer,  for  the  purpose  of  as- 
suring himself  that  they  did  not  contain  any 
flaw. 

4.  A whole  host  of  exclusions  lurk  in  the 
admired  rule,  that  the  best  evidence  which 
the  nature  of  the  case  admits  of,  is  to  be  re- 
quired ; a rule  which  seems  to  please  every- 
body, and  with  the  more  reason,  as,  having 
no  distinct  meaning  of  its  own,  it  is  capable 
of  receiving  any  which  any  one  thinks  pro- 
per to  attach  to  it.  There  is  a charm,  too,  in 
the  sound  of  the  words  best  evidence,  which 
no  lawyer,  and  scarcely  any  non-lawyer,  is 
able  to  resist.  The  following  seems  to  be 
nearly  the  train  of  thought  (in  so  far  as  any- 
thing like  thought  can  be  said  to  have  place) 
which  passes  through  the  mind  of  the  sub- 
missive and  admiring  student,  when  he  hears 
this  maxim  delivered  ex  cathedra,  as  some- 
thing which,  like  Holy  Writ,  is  to  be  believa<l 
and  adored.  Good  evidence,  it  naturally  oc- 
curs to  him,  is  a good  thing : d fortiori,  there- 

-f-  Harrison,  ut  supra,  pp.  9, 
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fore  (it  is  unnecessary  to  say,)  the  best  evi- 
dence cannot  but  be  a good  thing  what, 
however,  can  be  more  proper,  than  always 
to  require,  and  insist  upon  having,  the  best 
of  everything?  How  admirable,  therefore, 
the  rule  which  requires  the  best  evidence 
(whether  it  is  to  be  had  or  no ;)  and  how 
admirable  the  system  of  law,  which  is  in  a 
great  measure  made  up  of  such  rules  ! 

As  a preliminary  to  praising  this  rule,  a de- 
sirable thing  would  be,  to  understand  it : for 
this,  however,  you  have  no  chance  but  by 
looking  at  the  practice:  the  attempt  to  find 
a meaning  for  the  words  would  be  lost  labour. 
The  meaning  attached  to  it  by  lawyers  has 
been  difierent,  according  to  the  different  pur- 
poses which  they  have  had  to  serve  by  it. 
One  use  which  they  have  made  of  it,  is,  to 
serve  as  a reason  for  excluding  an  inferior  ami 
less  trustworthy  sort  of -evidence,  when  a 
more  trustworthy  sort,  from  the  same  source, 
is  to  be  had:  as,  for  example,  a transcript, 
when  the  original  is  in  existence  and  forth- 
coming. Applied  to  this  purpose,  the  rule, 
if  it  were  not  so  vague,  would  be  justly  en- 
titled to  the  appellation  of  a good  rule : the 
purpose,  at  any  rate  (with  the  limitations 
which  have  been  seen  in  the  Book  on  Make- 
shift Evidence,)  must  be  allowed  to  be  a good 
purpose.  Another  use  which  has  been  made 
by  lawyers,  at  times,  of  this  rule,  is,  to  en- 
able a judge,  at  no  greater  expense  than  that 
of  calling  a particular  sort  of  evidence  the 
best  evidence,  to  treat  it  as  conclusive  in 
favour  of  the  party  who  produces  it ; or  the 
non-production  of  it  as  conclusive  against 
the  party  who,  it  is  supposed,  ought  to  have 
produced  it;  in  both  cases  putting  an  exclu- 
sion upon  all  other  evidence:  and  it  is  in  tliis 
application  of  the  rule,  that  it  presents  a de- 
mand for  consideration  in  this  place. 

“ Take  a sample  of  their  best  evidence, 
— of  that  best  evidence  which,  by  such  its 
bestness,  puts  an  exclusion  upon  all  other 
evidence. 

“ Speculative  Position  or  Antecedent;  — 
Written  evidence  is  better  than  parol  evi- 
dence. Practical  Inference  or  Conclusion  ; — 
Therefore,  in  case  of  a contract,  when  there 
exists  written  evidence  of  it,  with  certain 
formalities  for  its  accompaniments,  oral  evi- 
dence is,  or  is  not,  to  be  admitted,  in  rela- 
tion to  the  purport  of  such  contract.  Is,  or 
is  not ; whichever  is  most  agreeable  and  con- 
venient to  the  judge.  Such  is  the  plain  and 
true  account  of  the  matter:  for  distinctions 
are  spun  out  of  distinctions  ; and,  the  light 
of  reason,  by  which  they  would  be  all  con- 
sumed, being  effectually  shut  out,  on  and  on 
the  thread  might  continue  to  be  spun  with- 
out end. 

“ Observe  the  inconsistency. 

“ In  English  law,  circumstantial  evidence 
of  the  weakest  kind,  comparison  of  hands,  by 


persons  acquainted,  or  not  acquainted,  w\‘ 

tlife  hand  of  the  person  in  question, or  ev 

the  bare  tenor  of  the  instrument,  i.  e.  the 
circumstance  of  its  purporting  upon  the  face 
of  it  to  have  been  executed  (t.  e.  recognised) 
by  the  person  or  persons  therein  mentioned, 
— this  circumstance,  if  coupled  with  the  evi- 
dentiary circumstance  ex  custodid,  is  (if  the 
assumed  date  of  the  instrument  be  as  much 
as  thirty  years  anterior  to  the  day  of  produc- 
tion) held  sufficient,  and,  in  default  of  coun- 
ter-evidence, conclusive. 

“ A dozen  or  a score  of  alleged  percipient 
witnesses,  all  ready  to  concur  in  deposing 
that,  to  the  provisions  in  the  instrument  men- 
tioned, this  or  that  other  had  been  agreed  to 
be  added  or  substituted, — shall  they  be  re- 
ceived, and  heard  to  say  as  much  ? Oh  no ; 
that  must  not  be;  it  is  against  our  rule  about 
best  evidence.” 

The  general  rule  on  this  subject  is,  that 
oral  evidence  is  notadmissible  “to  contradict, 
or  vary,  or  add  to,  the  terms  of  a written 
agreement.”*  Cut  down  as  this  rule  is,  by 
almost  innumerable  exceptions,  there  is  still 
enough  of  it  left  to  do  much  mischief.'  The 
exceptions,  if  their  practical  effect  be  looked 
to,  are  reasonable,  as  narretwing  pro  tanto  the 
extent,  of  a bad  rule  : in  principle,  however, 
there  is  scarce  one  of  them  which  is  tenable, 
unless  it  be  first  granted  that  the  rule  is  ab- 
surd. It  would  be  difficult,  for  example,  to 
discover  how,  in  respect  of  the  propriety  of 
admitting  oral  evidence  to  show  the  abandon- 
ment of  a written  agreement,  it  should  make 
any  difference  whether  the  agreement  was  or 
was  not  under  seal ; or  w'hy,  in  equity,  on  a 
bill  for  the  specific  performance  of  a written 
agreement,  evidence  to  prove  that,  by  reason 
of  accident  or  mistake,  the  written  instrument 
does  not  correctly  express  the  agreement, 
should,  if  tendered  by  the  defendant,  be  in 
certain  cases  admitted;  if  tendered  by  the 
plaintiff,  refused.  The  origin  of  the  exceptions 
to  this  rule,  as  well  as  to  so  many  other  techni- 
cal rules,  is  visible  enough.  They  were  esta- 
blished by  the  same  sort  of  authority  which 
established  the  rules,  viz.  that  of  judges  <Ie- 
Cidu\g  pro  hdc  vice,  under  the  guidance  of  no 
principle,  but  in  accordance  with  the  interest 
or  whim  of  the  moment,  or  frequently  with 
the  laudable  view  of  doing  justice,  notwith- 
standing technical  rules.  A judge  sees  plainly, 
that,  in  this  or  that  particular  case,  if  he 
adhere  to  the  rule,  he  will  do  injustice  : and 
without  daring  to  set  it  aside,  or  even  allow- 
ing himself  to  suppose  that  a rule  which  had 
descended  from  wise  ancestors  could  be  other 
than  a good  one,  he  has  honesty  enough  to 
wish  to  do  justice  to  the  cause  in  hand,  and 
accordingly  cuts  into  the  rule  with  a new 
exception  for  every  new  instance  which  pre- 
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seiits  itself  to  himofits  mischievous  operation, 
taking  care  never  to  carry  the  exception  one 
jot  farther  than  is  strictly  necessary  for  his 
immediate  purpose:  another  judge  follows, 
and  takes  another  nibble  at  the  rule,  always 
upon  the  same  diminutive  scale;  and  so  on. 
Hence  it  comes,  that,  at  length,  after  the 
lapse  of  a few  centuries,  the  body  of  the  law, 
considered  as  a whole,  has  become  a little 
more  just,  and  a great  deal  more  unintelli- 
gible: while  the  law  books  have  degenerated 
from  the  primitive  simplicity  of  the  old  text- 
books, where  everything  was  comprehended 
under  a few  simple  principles  (in  which,  what- 
ever trespasses  you  might  find  agidnst  justice 
or  common  sense,  you  will  find  none  against 
consistency,  — and  which  would  be  perfect, 
if  conduciveness  to  human  happiness  were  a 
quality  that  could  without  inconvenience  be 
dispensed  with  in  law;)  and  have  swelled 
into  an  incoherent  mass  of  mutually  conflict- 
ing decisions,  none  of  them  covering  more 
than  a minute  spot  in  the  field  of  law,  and 
which  the  most  practised  memory  would 
vainly  strive  to  retain,  or  the  most  consum- 
mate logic  to  reduce  to  a common  principle. 

Oral  evidence,  it  seems,  is  receivable  to 
explain,  in  many  cases  in  which  it  would  not 
be  receivable  to  vanj,  the  terms  of  an  agree- 
ment. The  general  rule  is,  that,  in  case  of  a 
latent  ambiguity,  — that  is  to  say,  an  ambi- 
guity which  does  not  appear  on  the  lace  of 
the  instrument,  but  is  raised  by  extrinsic 
evidence, — extrinsic  evidence  will  be  received 
to  explain  it:  thus,  if  a testator  bequeaths 
to  John  Stiles  his  estate  of  Blackacre,  and 
it  appears  that  he  has  two  estates  known  by 
that  name,  oral  evidence  will  be  received  to 
show  which  of  the  two  he  meant.  Provided 
always,  that  there  be  no  possibility  of  giving 
effect  to  the  instrument  in  temiinis,  without 
the  aid  of  other  evidence,*  for  if  it  have  a 
definite  meaning,  though  a different  one  from 
that  of  the  testator,  it  does  not  signify. 
When  they  cannot  by  any  means  contrive  to 
give  execution  to  the  ipsissima  verba  of  the 
^vill,  then,  it  seems,  they  will  condescend  to 
inquire  what  the  testator  intended. 

Not  so  when  the  ambiguity  is  patent,  that 
is,  apparent  on  the  face  of  the  instrument. 
In  this  case,  the  door  is  inexorably  shut  upon 
all  extrinsic  evidence  ; and  if  the  intention  of 
the  party  cannot  be  inferred  from  the  context, 
“ the  clause  will  be  void,  on  account  of  its 
uncertainty.”  You  are  unskilled  in  composi- 

• “ The  question  on  the  admissibility  of  pa- 
rol evidence,  in  such  cases,  will  depend  princi- 
pally upon  this,— namely,  whether  the  evidence 
IS  necessary  to  pve  an  effective  operation  to  the 
devise,  or  whether  without  that  evidence,  there 
appears  to  be  sufficient  to  satisfy  the  terms  of 
the  devise  and  the  intention  of  the  testator,  as 
expressed  on  the  face  of  the  will.” — Phillipps, 
L 51o. 
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tion : after  making  mention  in  your  will  of 
two  persons,  your  brother  and  your  younger 
son,  you  bequeath  to  him  an  estate : in  this 
case  it  may  possibly  admit  of  dispute,  to  whidi 
of  the  two  you  meant  to  bequeath  it ; what, 
however,  can  admit  of  no  dispute,  is,  that  you 
meant  to  bequeath  it  to  one  or  other  of  them: 
as,  therefore,  it  is  doubtful  whether  you  in- 
tended that  A should  have  it,  or  B,  the  judge 
will  not  give  it  to  either  of  them,  but  gives 
it  to  C,  the  heir-at-law,  whom  it  is  certain 
you  intended  not  to  have  it.  Or,  if  he  gives 
it  to  either  of  the  two  persons  who,  and  who 
alone,  can  possibly  have  been  meant,  he  gives 
it  upon  the  slightest  imaginable  presumption 
from  the  context.  There  were  twenty  per- 
sons standing  by  when  you  executed  the  will, 
all  of  whom  knew  perfectly  well,  from  your 
declarations  at  the  time,  which  of  the  two 
parties  in  question  you  meant,  but  none  of 
whom  he  will  suffer  to  be  heard.  And  this 
is  what  lawyers  call  requiring  the  best  evi- 
dence. 

For  this  rule  two  reasons  have  been  given: 
one  a technical,  that  is,  avowedly  an  irra- 
tional one  ; the  other,  one  which  pretends  to 
be  rational.  The  technical  reason  is  the  pro- 
duction of  Lord  Bacon  : it  is  this  : “ the  law 
will  not  couple  and  mingle  matter  of  specialty, 
which  is  of  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law.” 
For  those  to  whose  conceptions  the  incon- 
gruity of  so  irregular  a mixture  might  fail  to 
present  itself  in  colours  sufficiently  glaring, 
a subsequent  lord  chancellor  brought  forth 
the  following  less  recondite  reason  : that  the 
admission  of  oral  evidence  in  explanation  of 
patent  ambiguities,  “ would  tend  to  put  it 
in  the  power  of  witnesses  to  make  wills  for 
testators:”  an  objection  which  would  be  very 
strong  against  any  one  mode  of  proof,  if  it 
did  not  unhappily  apply  to  every  other. 

All  hearing  of  evidence  lets  in  some  danger 
of  falsehood.  What,  however,  was  pfobably 
meant,  is,  that  the  admissibility  of  oral  evi- 
dence to  explain  a will,  would  frustrate  the 
intention  of  the  law  in  requiring  preappointed 
evidence,  a better  sort  of  evidence  than  oral, 
and  less  likely  to  be  false.  If  this  be  the 
meaning,  it  is  enunciated  far  too  generally. 
It  is  true  that  preappointed  evidence,  consi- 
sidered  as  a genus,  is  better  than  oral.  But 
it  is  not  true  that  every  particular  article  of 
the  former  is  better  than  the  best  conceivable 
article  of  the  latter.  It  is  not  true  that  the 
signature  of  three  witnesses  is  better,  cceteris 
paribus,  than  the  oral  depositions  of  twenty. 
Yet  this  rule  excludes  the  latter  evidence,  on 
the  plea  of  its  inferiority  to  the  former. f 

+ “ The  refusal  to  put  upon  the  words 
by  a man  in  penning  a deed  ora  will, 
ing  which  it  is  all  the  while  acknowledge^ 
put  upon  them  himself,  is  an  enormitVi  an  actoi 
barefaced  injustice,  untnown  everywhere  out  in 
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Another  consequence  of  the  technical 
maxim,  that  written  evidence  is  bettor  than 
parol  ('a  maxim  which,  like  almost  all  other 
general  maxims  of  technical  law,  is  not  true 
in  more  than  half  the  cases  which  it  extends 
to,)  is  the  exclusion,  in  a great  number  of 
cases,  of  oral  evidence  to  prove  that  there 
exists  a written  document  evidentiary  of  a 
particular  fact.  The  judges,  on  the  occasion 
of  a reference  made  to  them  in  the  course  of 
the  late  Queen’s  trial,  declared  that  “ the 
contents  of  every  written  paper  are,  accord- 
ing to  the  ordkiary  and  well-established  rules 
of  evidence,  to  be  proved  by  the  paper  it- 
self, and  by  that  alone,  if  the  paper  be  in 
existence.”*  Good  : provided  always  it  be  a 
necessary  consequence,  that  a paper  is  forth- 
coming, because  it  is  in  existence.  Upon  the 
strength  of  this  rule,  the  judges  decided,  that 
the  supposed  writer  of  a letter  could  not  be 
questioned  concerning  the  contents  of  the 
letter,  unless  the  letter  itself  were  first  pro- 
duced, and  the  witness  asked  whether  he 
wrote  it.  Thus,  the  only  evidence,  perhaps, 
which  you  have  got,  and  that  too  of  so  good 
a kind  as  the  testimony  of  a writer  concern- 
ing what  he  himself  has  written,  is  excluded, 
because  another  sort  of  evidence  is  not  pro- 
duced, which  would  be  better  if  you  could 
get  it,  but  which,  in  all  probability,  you  can- 
not get.  The  superior  evidence,  though  not 
forthcoming  to  any  practical  purpose,  cannot 
be  shown  not  to  exist;  and  it  is  therefore 

English  jurisprudence.  It  is,  in  fact,  making 
for  a man  a will  that  he  never  made;  a practice 
exactly  upon  a par  (impunity  excepted)  with  for- 
gery. 

Lawyers  putting  upon  it  their  own  sense; 
Yes,  their  own  sense.  But  which  of  all  possi- 
ble senses  is  their  ov/n  sense?  They  are  as  far 
from  agreeing  with  one  another,  or  each  with 
himself  as  with  the  body  of  the  people.  In  evi- 
dent reason  and  common  justice,  no  one  will 
ought  to  be  taken  as  a rule  for  any  other;  no 
more  than  the  evidence  in  one  cause  is  a rule 
for  the  evidence  to  different  facts  in  another 
cause.  It  is  not  from  this  or  that  word,  or  string 
of  words,  in  a will,  ^ut  from  all  the  words  taken 
together, — nor  yet  only  from  all  the  words  taken 
together,  but  from  all  the  words,  compared  with 
every  relevant  fact  that  is  ascertainable  respect- 
ing the  situation  of  his  property,  of  his  family, 
of  his  connexions,  that  the  intention  of  the  tes- 
tator is  to  be  gathered. 

“ To  these  diseases  of  jurisprudence,  attempts 
have  been  made  to  apply  a remedy  by  jurispru- 
dence. But  the  attempt,  if  not  treacherous,  has 
been  shallow.  The  result  never  has  been,  never 
can  be,  anything  better  than  a further  extent  given 
to  the  application  of  the  double  fountain  prin- 
ciple.‘  No:  it  is  not  a case  for  Telephus  with  his 
spear;  it  is  a case  for  Hercules  with  his  searing- 
iron.  Jurisprudence  pruned  by  jurisprudence,  is 
the  hydra  decolated,  and  left  to  pullulate:  the 
only  searing-iron  is  the  legislative  sceptre.” 

* Phillipps,  i.  281. 


said  to  he  fortkcomimj,  to  the  purpose  of  ex- 
eluding  all  inferior  evidence. 

A volume  might  be  filled  with  specimens 
of  the  injustice  and  absurdity  which  are 
the  fruit  of  the  rule  requiring  the  best  evi- 
dence. Take  this  example  among  others; A 

written  instrument,  with  certain  formalities, 
being  the  best  evidence;  if,  in  the  written 
instrument,  any  one  of  these  formalities  be 
omitted,  neither  the  agreement,  nor  any  other 
evidence  of  the  transaction,  will  be  received. 
Thus,  “ a written  instrument  which  requires 
a stamp,  cannot  be  admitted  in  evidence, 
unless  it  be  duly  stamped ; and  no  parole 
evidence  will  be  received  of  its  contents.  If, 
therefore,  the  instrument  produced  is  the 
only  legal  proof  of  the  transaction,  and  that 
cannot  be  admitted  for  want  of  a proper 
stamp,  the  transaction  cannot  be  proved  at 
all ; as,  in  an  action  for  use  and  occupation, 
if  it  appear  that  the  defendant  held  under  a 
written  agreement,  which  for  want  of  a stamp 
cannot  be  received,  the  plaintiff  will  not  be 
allowed  to  go  into  general  evidence  ; for  the 
agreement  is  the  best  evidence  of  the  nature 
of  the  occupation.”! 

An  agreement  on  unstamped  paper  not 
being  itself  receivable,  it  follows  naturally 
enough,  that  if  it  be  lost,  parol  evidence  will 
not  be  received  of  its  contents;  nor  even  if 
it  be  wrongfully  destroyed  by  thebther  party: 
notwithstanding  another  technical  rule,  that 
no  one  is  allowed  to  take  advantage  of  his 
own  wrong.  But  you  can  never  guess,  from 
the  terms  of  a rule,  to  what  cases  it  will  be 
applied. 

Take  the  following  still  more  barefaced 
piece  of  absurdity,  as  a final  specimen  of  the 
operation  of  this  vaunted  rule : — 

” The  acts  of  state  of  a foreign  government 
can  only  be  proved  by  copies  of  such  acts, 
properly  authenticated.  Thus,  in  the  case 
of  Richardson  v.  Anderson,  where  the  coun- 
sel on  the  part  of  the  defendant  proposed  to 
give  in  evidence  a book  purporting  to  be  a 
collection  of  treaties  concluded  by  America, 
and  to  be  published  by  the  authority  of  the 
American  government ; and  it  was  proposed, 
further,  to  prove,  by  the  American  minister 
resident  at  this  court,  that  the  book  produced 
was  the  rule  of  his  conduct ; this  evidence 
was  offered  as  equivalent  to  a regular  copy 
of  the  archives  in  Washington  : but  Lord 
Ellenborough  rejected  the  evidence,  and  held, 
that  it  was  necessary  to  have  a copy  exa- 
mined with  the  archives.”! 

We  may  expect  in  time  to  see  a judge  arise, 
who,  more  tenacious  of  consistency  than  his 
predecessors,  will  refuse  to  take  notice  of  the 
existence  of  the  city  of  London,  unless  an 
examined  copy  of  the  charter  of  the  corpora- 
tion be  given  in  evidence  to  prove  it. 

+ Ibid.  382,  383. 


“ See  the  Chapter  so  intitled,  supr'i^  p.  308. 


+ Phillipps,  i.  486. 
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C»ti  any  exposure  make  this  piece  of  tech- 
nicality more  ridiculous  than  it  is  made  by 
merely  stating  it? 

5.  I shall  notice  only  one  more  instance  of 
the  species  of  disguised  exclusion  which  forms 
the  subject  of  the  present  chapter.  The  sort 
of  evidence  which,  in  this  instance,  is  taken 
for  conclusive,  is  the  species  of  official  docu- 
ment called  a record.  “ Records,"  says  Phil- 
lipps,*  “ are  the  memorials  of  the  proceedings 
of  the  legislature,  and  of  the  king’s  courts  of 
justice,  preserved  in  rolls  of  parchment;  and 
they  are  considered  of  such  authority,  that 
no  evidence  is  allowed  to  contradict  them. 
Thus,  if  a verdict,  finding  several  issues,  were 
to  be  produced  in  evidence,  the  opposite  party 
would  not  be  allowed  to  show,  that  no  evi- 
dence was  offered  on  one  of  the  issues,  and 
that  the  finding  of  the  jury  was  indorsed  on 
the  postea  by  mistake.”  On  this  piece  of 
absurdity,  after  what  has  already  been  said, 
it  can  scarcely  be  necessary  to  enlarge.  Some- 
how or  other,  however,  lawyers  seem  to  have 
found  out,  that,  like  everything  else  which 
is  human,  so  even  a record, — however  high 
its  “ authority,”  and  however  indisputable 
its  title  to  the  appellation  bestowed  upon  it 
by  Lord  Chief-Baron  Gilbert,  “ a diagram” 
whatever  be  meant  by  a diagram)  “ for  the 
emonstration  of  right”  (whatever  be  meant 
by  the  demonstration  of  right,)  — is  still, 
notwithstanding  it  be  written  upon  parch- 
ment, liable  to  error:  for  they  have  found  it 
necessary  to  determine  that  a record  shall  be 
conclusive  proof  only  ” that  the  decision  or 
judgment  of  the  court  was  as  is  there  stated,” 
and  not  ‘‘  as  to  the  truth  of  allegations  which 
were  not  material  nor  traversable."  This  is 
fortumate : the  fact  of  the  judgment  being  one 
of  the  very  few  matters,  contained  in  what 
is  called  a record,  which,  unless  by  mistake, 
are  generally  true.  But,  however  fallible  in 
respect  of  other  facts,  in  respect  of  this  one 
fact  they  hold  it  to  be  infallible ; and  its  in- 
fallibility, itself  needing  no  proof,  supersedes 
all  proof  of  the  contrary ; which,  therefore, 
as  it  cannot  prove  anything,  it  would  be  loss 
of  time  to  bear : accordingly  it  is  not  heard, 
but  inexorably  excluded.f 

• Vol.  I,  p.  299. 

+ “ We  have  seen  in  how  many  cases  the 
words  conc/usive  evidence  cover  areal  exclusion : 
it  remains  to  bring  to  notice  one  case  in  which 
they  do  not.  This  is  when  an  act,  designated 
by  a distinct  expression,  is  termed  evidence  of 
the  same  act  designated  by  an  indistinct  one. 

“ The  clouds  in  which,  partly  by  imbecility, 
artly  by  improbity,  the  field  of  legislation  has 
een  involved,  are,  in  some  places,  of  so  thick 
a texture,  that  no  small  labour  is  requisite  to 
pierce  through  them.  Even  in  statute  law,  the 
phraseology  employed  by  the  professional  pen- 
man in  whom  the  legislator  has  reposed  his  con- 
fidence,  has,  in  but  too  many  instances,  been  so 
unhappily  or  so  dexterously  chosen,  as  to  present 
no  fixed  sense,  no  sense  distinct  enough  for 


CHAPTER  V. 

OF  THE  RULE,  THAT  EVIDENCE  13  TO  BE  CON- 
FINED TO  THE  POINTS  IN  ISSUE. if 

This  rule,  though  good  in  principle,  is  fre- 
quently, as  it  is  administered,  an  instrument 
of  mischief ; partly  from  being  combined  with 
a bad  systeni  of  pleading,  partly  from  the 
perverse  application  which  has  been  made  of 
it  to  purposes  for  which  it  was  never  intended. 
Being  an  exclusionary  rule,  it  demands  con- 
sideration in  this  place:  and  the  occasion 
seems  a suitable  one  for  taking  notice,  not  of 
the  bad  effects  in  the  way  of  exclusion  only, 
but  of  the  bad  effects  of  other  descriptions, 
which  are  the  fruit  of  it. 

Nothing  can  be  more  proper  than  to  ex- 
clude all  evidence  irrelevant  to  the  points  in 
dispute : and  if  the  points  in  issue  on  the 
pleadings  were  always  the  points,  and  all  the 
points,  in  dispute,  nothing  could  be  more 
proper  than  to  exclude  all  evidence  irrelevant 
to  the  points  in  issue.  Unhappily,  however, 
to  determine  what  are  the  points  in  dispute, 
though  the  professed  object  of  all  systems  of 
pleading,  is  very  imperfectly  attained  even 
under  the  best ; and  the  points  really  at  issue 
are  often  very  different  from  the  points  in 
issue,  as  they  appear  on  the  pleadings. 

In  so  fiir  as  the  representation  given  in  the 
pleaiiings  of  the  state  of  the  question  between 
the  parties,  fails  to  accord  with  the  real  state, 
— in  so  far,  at  least,  as  any  point  (that  is,  of 
course,  any  material  point)  which  is  really  in 
dispute,  is  omitted  or  misstated  in  the  plead- 
ings ; in  so  far,  the  rule,  which  requires  that 
the  evidence  be  confined  to  the  points  in  is- 
sue, those  points  not  being  the  points  in  dis- 
pute, operates  to  the  exclusion  of  all  evidence 

use.  In  this  case,  what  has  been  the  resource  ? 
To  describe  an  act  in  more  distinct  terms,  to 
consider  it  as  an  act  different  from  the  act  de- 
scribed in  the  less  distinct  terms,  and  to  speak 
of  the  unauthoritatively,  but  more  distinctly  de- 
scribed act,  as  evidence  of  the  authoritatively,  but 
less  distinctly  expressed  one. 

“ Thus,  in  the  case  of  an  offence  bearing  re- 
lation  to  the  police,  certain  acts  have  been  spoken 
of  as  being  evidence  of  vagrancy.  Stript  of  its 
disguise,  what,  in  this  case,  was  the  plain  fact  ? 
That  vagrancy  was  one  sort  of  act,  the  acts  in 
question  another  sort  ? and  that,  these  acts  being 
regarded  as  proved,  vagrancy  was  regarded  as  a 
distinct  act,  the  existence  of  which  had  been  ren- 
dered preponderantly  probable  by  the  other  ? No 
such  thing : but  the  acts  in  question  were  de- 
terminate, the  signification  of  the  word  vagrancy, 
not.  What  was  the  consequence?  That  on  the 
ground  of  the  statute  interdicting  vagrancy,  a 
rule  of  jurisprudential  law  was  enacted,  inter- 

5 relative  of  the  statute  law : a rule  of  jurispiii- 
ential  law,  applying  to  the  acts  in  question  the 
final  consequences  attached  by  the  statute  to  *ho 
indistinct  appellation.”  . 

X This  Cnapter  has  been  added  by  the  *«*• 
tor. 
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which  bears  only  upon  the  real  points  in  dis- 
pute. This  includes  all  cases  of  quashing, 
grounded  on  what  is  called  a flaw  in  the 
pleadings : as,  for  instance,  the  case  of  a mis- 
nomer. If  you  indict  a man  under  the  name 
of  John  Josiah  Smith,  and  it  turns  out  that 
his  real  name  is  John  Joseph  Smith,  though 
nobody  has  the  least  doubt  of  his  being  the 
person  meant,  and  though  he  himself  would 
not  have  the  effrontery  to  declare  upon  oath 
a belief  that  he  was  not,  it  is  no  matter — the 
indictment  is  quashed;*  because,  the  only 
question  at  issue,  as  indicated  by  the  indict- 
ment, relating  to  the  supposed  guilt  of  Josiah, 
proof,  however  convincing,  of  the  criminality 
of  Joseph,  is  foreign  to  the  issue.  On  the 
same  ground,  in  an  action  for  non-resi:lence, 
the  designation  of  the  parish  by  the  name  of 
St.  Ethelburgh,  instead  of  Saint  Ethelburgha, 
was  held  to  be  (as  lawyers  term  it)  a fatal 
variance.  On  another  occasion,  the  ground 
of  the  quashing  was,  that  a party  to  a bill  of 
exchange  had  been  called  Couch,  instead  of 
Crouch:  on  another,  that  the  prisoner  was 
charged  with  having  personated  M‘Cann, 
while  the  evidence  went  to  show,  that  the 
man  whom  he  had  personated  was  M'Carn. 
It  was  not  that,  in  any  of  these  instances,  any 
real  doubt  existed  as  to  the  purport  of  the 
charge  ; nor  was  it  that,  in  the  guilt  of  de- 
frauding two  persons  with  names  so  different 
as  M‘Ctfnn  and  M‘Carn  are,  there  was  deemed 
to  be  any  such  difference  in  point  of  enormity 
as  could  justify  so  great  a diversity  of  treat- 
ment: it  was,  that  the  unbending  spirit  of 
technical  rules  requires  that  you  should  prove, 
verbatim  et  literatim,  the  very  thing  which 
you  have  asserted,  and,  whatever  may  he  the 
real  issue,  ties  you  down  to  the  nominal  one. 
That  the  substitution  of  an  r for  an  n could 
in  any  other  way  be  effected  than  by  dropping 
the  proceeding  and  beginning  de  novo,  is  what 
you  will  never  get  any  Common  Lawyer  to 
understand. 

It  is  the  same  when  any  other  circum- 
stance, legally  material,  is  misdescribed  in 
the  pleadings;  as  when  the  declaration  stated 
an  absolute  promise,  and  a conditional  one 
was  [>roved;  and  when  a declaration  for  as- 
saulting a constable  in  the  execution  of  his 
office,  alleged  that  he  was  constable  of  a 
particular  parish,  and  the  proof  was  that  he 
was  sworn  in  for  a liberty,  of  which  the  parish 
was  part : a notable  reason  for  depriving  the 
plaintiff  of  justice,  or  putting  him  to  the  ex- 
pense of  another  suit  to  obtain  it  !f 

The  root  of  the  evil  here  lies  in  the  system 
of  pleading.  To  eradicate  it  entirely,  that 


• The  court  may  order  the  misnomer  to  be 
amended  under  the  7 Geo.  IV.  c.  64,  § 19,  with- 
out quashing  the  indictment. — Ed. 

-f-  See  the  title  Variance,  in  Starkie’s  Law  of 
Evidence. 


whole  system  must  be  abolished:  the  mode 
in  which  what  is  called  pleading  is  now  con- 
ducted, namely,  by  a sort  of  written  corre- 
spondence between  two  attorneys,  must  give 
place  to  oral  pleading,  by  the  parties  them- 
selves, in  the  presence  of  the  judge  ; when 
either  no  such  mistakes  as  the  above  would 
be  made,  or,  if  made,  they  would  be  instantly 
rectified.  Even  under  the  present  vicious 
system,  however,  the  quashing  of  the  suit 
might  be  avoided  triticb  oftener  than  it  is. 
There  are  mistakes  that  are  of  consequence 
— there  are  others  which  are  of  none:  there 
are  mistakes  by  which  the  opposite  party  may 
have  been  misled  — there  are  others  by  which 
he  cannot.  It  is  just,  certainly,  that  after  a 
party  has  intimated  to  his  adversary  his  in- 
tention of  proving  a certain  case,  he  should 
be  allowed  to  prove  that  case,  and  no  other; 
since,  if  there  were  no  such  rule,  the  other 
party  might  be  taken  by  surprise : he  might 
come  prepared  with  evidence  to  rebut  what 
he  imagined  was  the  claim  against  him,  and 
might  find,  on  going  to  trial,  that  the  one 
really  brought  was  quite  different.  This  be- 
ing the  reason,  what,  then,  is  the  practical 
rule?  Let  the  remedy  be  confined  to  the 
single  case,  in  which  alone  there  is  any  evil 
to  be  remedied.  If  the  opposite  party  has 
really  been  misled,  or  put  to  any  inconve- 
nience by  the  error,  he  cannot,  one  would 
think,  have  any  reasonable  objection  to  say- 
ing so:  nor  to  delivering  the  assertion  under 
all  those  securities  which  are  taken  for  the 
truth  of  testimony  in  any  other  case.  Unless, 
therefore,  be  is  willing,  under  theseseciirities, 
to  declare  that,  in  consequence  of  the  error, 
he  has  been  either  prevented  from  bringing 
the  necessary  evidence,  or  induced  to  bring 
evidence  which  was  not  necessary,  let  the 
error  be  rectified,  and  the  cause  go  on  as  it 
would  have  done  if  tl.ere  had  been  no  error. 
If  he  be  willing  to  make  such  a declaration, 
and  if  his  adversary  admit,  or  fail  to  disprove 
its  truth,  let  the  necessary  delay  (wdien  any 
delay  is  necessary)  be  granted : and  let  the 
party  by  wliose  fault  the  error  was  occasioned, 
be  subjected  to  the  obligation  of  indemnify- 
ing the  other  for  all  IwuCi  flde  expenses  whicli 
he  can  prove  to  have  been  occasioned  him 
by  it. 

If  the  rule,  in  the  cases  above  examined, 
is  attended  with  bad  eftects,  it  is  not  that  it 
is  a bad  rule,  but  (as  has  been  already  inti- 
mated) that  it  is  accompanied  by  a bad  system 
of  pleading.  There  is,  how'ever,  another  set 
of  cases,  in  which  the  rule  is  applied  in  a 
sense  in  which  it  is  altogether  absurd  : facts 
being  shut  out,  under  pretence  of  their  not 
being  the  facts  at  issue,  w'hich,  though  un- 
questionably not  the  facts  at  issue,  are  of  the 
highest  importance  as  evidentiary  of  those 
which  are. 

Thus,  the  custom  of  one  manor  is  not  to 
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be  given  in  evidence  to  explain  the  custom 
of  another  manor  ; unless  it  be  first  proved, 
that  both  manors  were  formerly  one,  or  were 
held  under  one  lord ; or  unless  the  custom 
is  laid  as  a general  custom  of  the  country,  or 
of  that  particular  district.  Why  ? Because 
customs  are  “different  in  different  manors, 
and  in  their  nature  distinct.”  But  although 
the  customs  of  different  manors  are  different, 
they  may  nevertheless  be  analo()Ous ; and 
though  the  custom  of  one  manor  cannot  of 
itself  prove  that  of  another,  it  may  assist  in 
clearing  up  apparent  inconsistencies  in  it,  or 
in  obviating  an  argument  grounded  on  its  sup- 
posed improbability.  There  is  also  another 
reason,  of  still  greater  weight,  which  we  owe 
to  the  ingenuity  of  Lord  Chief  Justice  Ray- 
mond : “ for,”  says  he,  “ if  this  kind  of  evi- 
dence were  lo  be  allowed,  the  consequence 
seems  to  be,  that  it  would  let  in  the  custom 
of  one  manor  into  another,  and  in  time  bring 
the  customs  of  all  manors  to  be  the  same.”* 
In  the  contemplation  of  so  overwhelming  a 
calamity,  it  is  no  wonder  that  Lord  Raymond 
should  have  lost  sight  of  whatever  inconve- 
nience might  happen  to  be  sustained  by  the 
party  in  the  right,  from  losing  his  cause  for 
want  of  such  explanations  as  a reference  to 
the  custom  of  a neighbouring  manor  might 
have  afforded  ; especially  if  advertence  be  had 
to  the  appalling  fact,  that  the  customs  of  all 
manors  would  come  to  be  the  same,  if  suf- 
fered to  be  shown  for  what  they  are.  The 
reader  will  not,  of  course,  indulge  in  any 
such  vain  fancy,  as  that  the  custom  which  is 
good  for  one  manor,  can  be  good,  or  even 
endurable,  for  the  manor  adjoining  ; or  that 
the  inhabitants  of  one  village  could  even 
exist,  under  rules  and  regulations  which  bind 
the  inhabitants  of  another  village  as  well  as 
themselves. 

Again  : “ in  a question  between  landlord 
and  tenant,  whether  rent  was  payable  quar- 
terly or  half-yearly,  evidence  of  the  inode  in 
which  other  tenants  of  the  same  landlord  paid 
their  rent  is  not  admissible.”!  Yet  what  can 
be  more  strictly  relevant?  the  determining 
motive  in  such  cases  usually  being  the  land- 
lord’s couveuierice,  which  may  reasonably  be 
presumed  to  be  the  same  in  the  case  of  one 
farmer  as  of  another. 

Mr.  Harrison  gives  an  abstract  of  eight 
cases  decided  under  the  rule  that  evidence  is 
to  be  confined  to  the  points  in  issue;  seven 
of  which  include  this  same  sort  of  absurdity. 

It  cannot  be  pretended,  that  the  evidence 
thus  shut  out  is  irrelevant : and  to  maintain, 
as  a general  maxim,  that  evidence  of  relevant 
facts  is  to  be  excluded,  because  those  facts 
are  not  expressly  averred  in  the  pleadings, 
would  be  too  great  a stretch  of  technicality, 


• Phillipps,  i.  162. 

+ Harrison,  ut  supra-,  p.  132. 
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even  for  a lawyer.  For  the  above  decisions, 
however,  no  better  reason  can  be  given;  — 
unless  that  of  Lord  Chief  Justice  ^ymond, 
which  Mr.  Phillipps  styles  an  “ argument  of 
inconvenience,”  be  so  considered. 

With  as  good  reason  might  any  other  article 
of  circumstantial  evidence  be  excluded.  A 
murder,  suppose,  has  been  committed : the 
prisoner  was  near  the  spot ; he  was  known 
to  be  a personal  enemy  of  the  deceased,  and 
at  a former  interview  he  had  threatened  to 
kill  him  : stains  of  blood  were  found  upon  his 
linen  when  he  was  apprehended,  arid  be  had  ♦ 
a bloody  knife  in  his  pocket.  What  then  ? 
None  of  these  facts  are  in  issue : it  is  not 
said  in  the  indictment,  that  he  was  an  enemy 
of  the  deceased,  nor  yet  that  he  had  used 
threatening  language  towards  him  ; he  is  not 
charged  with  soiling  his  linen ; and  though, 
indeed,  it  is  alleged  in  the  indictment,  that 
he  killed  and  slew  the  deceased  with  a knife, 
value  sixpence,  it  is  nowhere  imputed  to  him 
that  he  stained  the  knife.  At  this  rate,  the 
plaintiff  would  need  to  include  in  the  de- 
claration every  fact  which,  in  the  character 
of  an  evidentiary  fact,  he  might  have  occasion 
to  bring  to  the  notice  of  the  judge. 

We  have  now  considered  the  rule  in  both 
its  applications : its  abusive  application,  which 
can  never  be  other  than  mischievous;  and  its 
legitimate  application,  which,  to  be  purely 
beneficial,  wants  only  to  be  combined  with 
a rational  mode  of  pleading.  Suppose  the 
system  of  pleading  reformed ; this  rule,  to 
be  a good  one,  would  only  need  to  be  always 
employed  in  its  legitimate,  and  never  in  its 
abusive,  sense.  When  thus  restricted,  how- 
ever, what  does  it  really  mean  ? Only,  that 
evidence  is  not  to  be  admitted  of  any  facts, 
except  either  those  on  which  the  decision 
immediately  turns,  or  other  facts  which  are 
evidentiary  of  them. 

General  as  this  rule  is,  greater  particularity 
will  not,  in  this  instance,  be  found  to  be  at- 
tainable ; since  the  question,  on  what  facts 
the  decision  turns,  is  a question,  not  of  evi- 
dence, but  of  the  substantive  branch  of  the 
law  : it  respects  the  probandum,  not  the />ro- 
bans;  it  does  not  belong  to  the  inquiry,  by 
what  sort  of  evidence  the  facts  of  the  case 
may  be  proved;  it  belongs  to  the  inquiry,, 
what  are  the  facts  of  which  the  law  has  de- 
termined that  proof  shall  be  required,  in  order 
to  establish  the  plaintiff’s  claim. 

This  circumstance,  obvious  as  it  is,  might 
easily  be  overlooked  by  one  who  had  studied 
the  subject  only  in  the  compilations  of  the 
English  institutional  writers ; who,  not  con- 
tent with  directing  that  the  evidence  be 
confined  to  the  points  in  issue,  have  farther 
proceeded,  under  the  guise  of  laying  dpwn 
rules  of  evidence,  to  declare,  on  eadi.i^Cft- 
cion,  what  the  points  in  issue  are.  . „ 

One  whole  volume  out  of  two  whl«^  hom- 
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pose  Mr.  Phillipps’s  treatise  on  the  Law  of 
Evidence, — with  a corresponding  portion 
of  the  other  treatises  extant  concerning  that 
branch  of  the  law, — is  occupied  in  laying 
down  rules  concerning  the  sort  of  evidence 
which  should  be  required  in  different  sorts 
of  actions  or  suits  at  law.  But  why  should 
different  forms  of  action  require  different  sorts 
of  evidence  ? The  securities  by  which  the 
trustworthiness  of  evidence  is  provided  for, 
and  the  rules  by  which  its  probative  force  is 
estimated,  if  for  every  sort  pf  cause  they  are 
what  they  ought  to  be,  must  be  the  same  for 
one  sort  of  cause  as  for  another.  The  differ- 
ence is  not  in  the  nature  of  the  proof ; it  is  in 
the  nature  of  the  facts  required  to  be  proved. 
There  is  no  difference  as  between  different 
forms  of  action,  in  reason,  or  even  in  English 
law,  in  respect  of  the  rules  relating  to  the 
competency  of  witnesses;  nor,  in  general,  to 
the  admissibility  or  the  proof  of  written  do- 
cuments; nor  iff  respect  of  any  other  of  the 
general  rules  of  evidence.  What  Mr.  Phillipps 
(I  mention  him  only  as  a representative  of 
the  rest)  professes,  under  each  of  the  different 
forms  of  action,  to  tell  you,  is,  what  facts,  in 
order  to  support  an  action  in  that  form,  it  is 
necessary  that  you  should  prove. 

Now,  what  are  these  facts?  In  every  cause, 
either  some  right  is  claimed,  or  redress  de- 
manded for  some  wrong.  By  a wrong,  is  of 
course  meant  a violation  of  a right.  Some 
one  or  more  of  those  facts,  therefore,  by 
which  rights  are  conferred,  or  taken  away, 
or  violated,  must  at  any  rate  be  proved:  and 
if  proof  of  any  other  fact  be  necessary,  it  can 
only  be  as  evidentiary  of  these.  If,  there- 
fore, a man  professes  to  tell  you  all  the  facts, 
some  one  or  more  or  all  of  which  you  must 
prove,  in  order  to  get  a decision  in  your  fa- 
vour,— he  must  furnish  you,  among  other 
things,  with  a complete  list  of  all  the  facts 
which  confer  or  take  away — and  all  the  acts 
which  violate,  all  the  rights,  which  have  been 
constituted  and  sanctioned  by  law.  This, 
accordingly,  is  what  Mr.  Phillipps  and  others 
of  his  brethren  attempt  to  do.  But,  to  enu- 
merate the  facts  which  confer  or  take  aw'ay 
rights,  is  the  main  business  of  what  is  called 
the  civil  branch  of  the  law : to  enumerate  the 
acts  by  which  rights  are  violated — in  other 
' words,  to  define  ounces — is  the  main  business 
of  the  penal  branch.  What,  therefore,  the 
lawyers  give  us,  under  the  appellation  law 
of  evidence,  is  really,  in  a great  part  of  it, 
civil  and  penal  law. 

Another  part  of  it  consists  of  rules,  which 
are  called  rules  of  evidence,  but  which  are 
really  rules  of  pleading.  These  are  laid  down 
under  the  guise  of  instructions  for  adapting 
the  evidence  to  the  pleadings.  It  is  not  of- 
ten, however,  that  a man  has  it  in  bis  power 
to  mould  the  evidence  as  he  pleases : but  he 
•Iways  has  the  power, — that  is  to  say,  his 
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lawyers  have  it  for  him, —of  moulding  the 
pleadings  (those  on  his  own  side  at  least)  as 
he  pleases.  These  rules,  therefore,  for  adapting 
the  evidence  to  the  pleadings,  are,  in  fact,  rule* 
for  adapting  the  pleadings  to  the  evidence. 

Two  examples  will  illustrate  the  intermix- 
ture of  the  substantive  law  with  the  law  of 
evidence ; and  one  of  them  will  also  afford  a 
specimen  of  the  intermixture  of  rules  of  evi- 
dence with  rules  of  pleading. 

Under  the  title  Burglary,  Mr.  Starkie 
begins  by  saying,  that  on  an  indictment  for 
burglary,  it  is  essential  to  prove — 1st,  A fe- 
lonious breaking  and  entering;  2dhj,  of  the 
dwelling-house;  Zdly,  in  the  night  time; 
Stilly,  with  intent  to  commit  a felony.  He 
then  proceeds  to  inform  us,  that  there  must  be 
evidence  of  an  actual  or  constructive  break- 
ing: for  if  the  entry  was  obtained  through 
an  open  door  or  window,  it  is  no  burglary. 
That  the  lifting  up  a latch,  taking  out  a pane 
of  glass,  lifting  up  folding-doors,  breaking 
a wall  or  gates  which  protect  the  house,  the 
descent  down  a chimney,  the  turning  a key 
where  the  door  is  locked  on  the  inside, — 
constitute  a sufficient  breaking.  That  where 
the  glass  of  the  window  was  broken,  but  the 
shutter  within  was  not  broken,  it  was  doubted 
whether  the  breaking  was  sufficient,  and  no 
judgment  was  given ; and  so  on  in  the  same 
strain.  Who  does  not  see  that  all  this  is  an 
attempt — a lame  one,  it  must  be  confessed 
(which  is  not  the  fault  of  the  compiler,)  but 
still  an  attempt — to  supply  ihed,  definition  o( 
the  offence  of  burglary,  which  the  substan- 
tive law  has  failed  to  afford  ? 

The  title  “ burglary  ” consists  of  twelve 
octavo  pages,  not  one  line  of  which  is  law  of 
evidence.  It  is  all,  like  the  part  above  ex- 
tracted, penal  law;  except  three  pages,  which 
are  occupied  in  stating  how  the  ownership  of 
the  dwelling-house,  in  which  the  offence  was 
committed,  must  be  Laid  in  the  indictment; 
and  which  therefore  belong  to  pleading. 

To  take  our  next  example  from  the  non- 
penal  branch  of  the  law:  when  Mr.  Phillipps, 
in  treating  of  the  sort  of  evidence  required  to 
support  an  action  of  trover,  informs  us,  that 
the  plaintiff  in  this  action  must  prove  that  he 
had  either  the  absolute  property  in  the  goods, 
or  at  least  a special  property,  such  as  a carrier 
has,  or  a consignee  or  factor,  who  are  respon- 
sible over  to  their  principal ; and  further,  that 
he  must  show  either  his  actual  possession  of 
the  goods,  or  his  right  to  immediate  posses- 
sion ; and  that  he  must  prove  a wrongful 
conversion  of  the  goods  by  the  defendant, 
and  that  the  denial  of  goods  to  him  who  has 
a right  to  demand  them,  is  a wrongful  con- 
version ; and  that  the  defendant  may  show 
that  the  property  belonged  to  him,  or  to  an 
other  person  under  whom  he  claims,  or  that 
the  plaintiff  had  before  recovered  damage* 
against  a third  person  for  a conversion  of  tti* 
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Biime  goods,  or  that  he  was  joint  tenant  of 
the  property  with  the  plaintiff,  or  tenant  in 
common,  or  parcener,  or  ha<l  a lien  on  the 
goods,  or  a hundred  other  things  which  it 
would  be  of  no  use  to  enumerate  ; — what  can 
be  more  olain,  than  that  he  is  here  telling  us, 
pot  by  whaT,  ev;dence  an  action  of  trover  is 
to  bt  sustained,  but  in  what  cases  such  an 
action  will  lie  : that  he  is  telling  us,  in  fact, 
what  we  are  to  prove,  not  by  what  evidence 
we  are  to  prove  it ; that  he  is  enumerating 
the  investitive  facts,  which  will  give  to  the 
plaintiff  a right  to  the  service  which  he  claims 
to  be  rendered  to  him  at  the  charge  of  the 
defendant ; and  the  divestitive  facts,  by  which 
that  right  will  be  taken  away  from  him. 

Yet,  of  this  sort  of  matter  die  whole  of  the 
chapter,  a few  sentences  excepted,  is  com- 
posed; and  this  it  is  that  composes  the  great- 
est part  of  almost  all  the  other  chapters  in 
the  volume;  which  yet  does  not  include  any 
sorts  of  causes  except  those  which,  in  form 
at  least,  are  non-penal. 

I do  not  mention  this  as  matter  of  blame 
to  the  institutional  writers  from  whose  com- 
pilations the  above  examples  are  diawn. — 
There  are  some  things  really  belonging  to 
the  subject  of  evidence,  which  it  is  necessary 
to  state  in  treating  separately  of  each  parti- 
cular kind  of  action ; viz.  the  nature  of  the 
corresponding evidence  (if  the 
law  has  rendered  any  such  evidence  necessary 
to  support  the  claim  that  is  the  subject  of 
the  action ;)  and  also  the  nature  and  amount 
of  the  evidence  which  the  law  renders  suffi- 
cient to  establish  a priwid  facie  case,  and  throw 
the  onus  probandi  upon  the  other  side.  With 
this  matter  really  belonging  to  Evidence,  it 
may  be  convenient  to  mix  up  such  matters 
belonging  to  civil  and  penal  law,  as  ought  to 
be  adverted  to  by  the  pi  ofessional  agent  of  the 
party  who  brings  the  action.  The  arrange- 
ment which  is  best  for  the  practitioner,  or 
the  student  of  the  law,  differs  as  much  from 
that  which  is  best  for  the  philosopher,  as  the 
alphabetical  arrangement  of  words  in  a dic- 
tionary differs  from  the  methodical  classifica- 
tion of  them  in  a philosophical  grammar. 


CHAPTER  VI. 

OF  NEGATIVE  EXCLUSIONS. 

Whatever  be  the  matter  of  fact  in  dispute, 
nr  'considering  rights  and  obligations  antece- 
dently to  all  dispute)  whatever  be  the  matter 
of  fact  on  which  the  existence  of  the  right  or 
obligation  in  question  depends ; taking  things 
as  they  exist  at  any  given  point  of  time,  let 
us  conceive,  as  existing  at  that  point  of  time, 
a certain  quantity  of  evidence,  operating  in 
affirmance  or  disaffirmance,  or  part  in  affir- 
mance, part  in  disaffirmance,  of  such  right  or 
obligation. 
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Setting  aside  the  case  of  preponderant  in- 
convenience in  the  shape  of  vexation/expense, 
and  delay,  — the  established  system  of  proce- 
dure, if  perfect  in  this  respect,  but  no  more 
perfect  than  it  might  be  and  ought  to  be, 
must  have  secured  the  existence  of  two  re- 
sults: — 1.  That  the  whole  stock  of  evidence 
so  existing,  shall,  in  case  of  the  existence  of 
a demand  for  it  for  a judicial  purpose,  be 
actually  presented  to  the  cognizance  of  the 
judge;  2.  That  the  evidence  so  presented, 
be  presented  in  the  most  trustworthy  shape 
of  which  (regard  being  had  to  the  particular 
nature  of  it,  whether  testimonial,  real,  or 
written)  it  is  susceptible. 

Arrangements  directed  to  the  former  of 
these  ends  have  for  their  object  the  forth- 
comingness, — those  directed  to  the  latter 
end,  the  trustworthiness,  — of  the  stock  of 
evidence. 

Regard  being  had  to  collateral  inconve- 
nience, as  above  mentioned, — to  make  the 
most  effectual  provision  which  the  nature  of 
things  admits  of,  for  securing  the  forthcom- 
ingness of  the  existing  stock  of  evidence  us 
above  described,  is  among  the  incontestable 
duties  of  the  legislator.  This  being  admitted, 
— if,  in  this  or  that  particular,  a provision 
directed  to  that  object  has  altogether  been 
omitted  to  be  made,  — or,  having  been  made, 
has  failed  of  being  effectual  in  the  degree  in 
which  it  might  and  ought  tobeeffectual, — the 
consequence  is,  that,  to  the  extent  of  such 
deficiency,  an  exclusion  may  be  said  to  have 
been  put  in  a sort  of  negative  way — a nega- 
tive sort  of  exclusion  may  be  said  to  have  been 
put,  upon  the  correspondent  lot  or  article  ol 
evidence. 

If,  in  any  instance,  in  consequence  of  any 
such  exclusion,  a particle  of  any  such  obtain- 
able evidence  fail  of  being  presented  to  the 
cognizance  of  the  judge — and  the  consequence 
of  such  failure  be  misdecision  or  failure  of 
justice,  whereby  the  benefit  of  the  right  in 
question  is  lost,  — injustice,  proportioned  to 
the  value  of  such  benefit,  is  the  result. 

Non-compulsion  is  negative  exclusion.  To 
refuse  to  take,  at  the  instance  of  the  party 
having  need  of  the  evidence,  the  steps  ne- 
cessary to  cause  its  being  forthcoming,  is  to 
exclude  it.  Various  are  the  shapes  in  which 
denial  of  justice  manifests  itself:  various  are 
the  shapes ; and  this  is  one  of  them. 

If,  in  this  point  of  view,  we  cast  an  eye 
over  the  collection  of  established  systems,  we 
shall  find  the  deficiencies  under  this  head 
deplorably  abundant — the  mass  of  these  ex- 
clusions and  these  injustices  proportionahly 
ample. 

It  is  only  however  pro  memorid,  that  wie 
subject  is  in  this  place  brought  to  view. 
give  a view  of  the  system  of  arrangenaetf^S? 
which,  on  the  head  of  forthcomingbe^(j^* 
demands  of  justice  promise  to 
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and  the  exietuig  deficiencies  (as  above)  sup- 
plied, belongs  to  the  subject  of  procedure  at 
large. 

To  the  head  of  negative  exclusion  belongs 
(as  we  have  seen)  a large  division  of  the 
cases  of  direct  exclusion  which  have  formed 
the  subject-matter  of  this  Book.  But  in  those 
cases  the  exclusion  was  in  every  instance  the 
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result  of  express  determination,  called  forth 
by  actual  views  taken  of  the  subject  by  the 
ruling  powers : in  the  present  case,  it  may, 
in  many  instances,  have  been  the  result  of 
mere  oversight,  and  want  of  reflection ; and 
in  every  instance,  this  purely  negative  cause 
would  have  been  adequate  to  the  production 
of  it. 


INSTRUCTIONS^  GENERALI  A. 

V 


BOOK  X. 

INSTRUCTIONS  TO  BE  DELIVERED  FROM  THE  LEGISLATOR 
TO  THE  JUDGE,  FOR  THE  ESTIMATION  OF  THE 
PROBATIVE  FORCE  OF  EVIDENCE. 


CHAPTER  I. 

PRELIMINARY  OBSERVATIONS. 

§ 1.  Use  o f instructions  from  the  legislator  to 
the  judge^  relative  to  the  probative  force  of 
evidence. 

We  have  seen  the  causes  — the  psychological 
causes  — by  the  operation  of  which  on  the 
mind  of  the  witness,  deception  is  liable  to  be 
produced  in  the  mind  of  the  judge:  sinister 
interest,  improbity,  and  imbecility, — to  one  or 
other  of  these  we  have  seen  all  those  causes 
to  be  referable.  Had  the  immediate  causes 
alone  been  to  be  taken  into  the  account,  the 
catalogue  might  have  been  still  shorter : im- 
probity might  have  been  omitted;  since  it  is 
only  in  as  far  as  it  is  coupled  with  sinister 
interest — it  is  only  through  the  intervention 
of  sinister  interest,  that,  to  this  purpose  or 
any  other,  improbity  is  capable  of  operating 
in  the  character  of  an  active  principle. 

We  have  seen  that  in  no  instance  can  any 
one  of  these  circumstances  be  employed  with 
propriety  as  a ground  for  the  exclusion  of 
any  article  of  evidence.  But  what  we  have 
also  seen,  is,  that  there  is  not  one  of  them 
by  which  a just  cause  is  not  presented  for 
regarding  the  evidence  with  a suspicious  eye ; 
for  regarding  the  trustworthiness  of  it  as  di- 
minished by  the  influence  of  the  circumstance. 
Hence  the  propriety  of  delivering  a set  of 
instructions  to  the  judge,  pointing  out  to  his 
observation  the  source  and  degree  of  its  in- 
feriority in  point  of  trustworthiness — of  its 
tendency  to  produce  deception ; and  thus 
putting  him  upon  his  guard. 

For  exclusion,  substitute  the  rival  remedy, 
instruction : nothing,  it  will  be  seen,  can  be 
more  innocent;  nothing,  in  every  point  of 
sdew,  more  unexceptionable. 


In  so  far  as  the  instruction  is  operative,  all 
the  good  that  could  have  been  done  by  the 
rough  remedy  of  exclusion,  is  done  by  this 
gentle  and  rational  substitute. 

If  inoperative,  inasmuch  as  the  same  line 
of  conduct  as  that  which  is  indicated  and 
recommended  by  the  instruction,  would  have 
been  practised  without  it,  — even  then,  and 
at  any  rate,  it  does  no  harm. 

But,  under  the  system  of  instruction,  and 
in  spite  of  the  instruction  — in  this  and  that 
instance  (it  may  be  said)  it  may  happen  to 
the  judge  to  give  credence,  or  appear  to  give 
credence,  to  this  inferior  evidence ; and  thus 
being,  in  reality,  or  perhaps  in  appearance 
only,  deceived  and  misguided  by  it,  misdecide 
in  consequence  : an  injustice  which,  if  the 
deceptitious  article  of  evidence  had,  by  an 
obligatory  rule  of  law,  stood  excluded,  would 
not  have  taken  place. 

True : after  hearing,  under  the  system  of 
instruction,  an  article  of  evidence  that  under 
the  exclusionary  system  w'ould  have  stood 
excluded,  it  may  happen  to  the  judge  to  mis- 
decide. But  so  it  may,  and  ever  and  anon 
does,  happen  to  the  judge  to  misdecide,  after 
hearing  evidence  of  a sort  to  which  no  ex- 
clusion has,  under  any  system,  been  applied. 
Under  the  system  of  instruction,  the  judge 
has  before  him" the  instruction,  which,  in  its 
nature,  cannot  be  so  much  as  intended  to  serve 
as  a guide  to  the  understanding  of  a judge, 
without  also  serving  as  a check  upon  bis  will  • 
serving  on  each  occasion  to  point  the  atten- 
tion of  the  public  to  the  course  taken  on  that 
occasion  by  the  judge. 

Of  the  exclusionary  system,  in  so  far  as  it 
extends,  the  effect  is  to  tie  up  the  haiids  of 
the  judge.  It  is  the  application  of  will  to 
will — of  arrogance  to  subjection — of  a i^n 
without  understanding,  to  another  labouring 
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(ns  be  presumes)  under  the  like  misfortune. 
It  is  the  policy  of  one  to  whose  perverted 
optics  all  men  are  liars,  and  all  judges  fools. 
So  many  exclusionary  rules,  so  many  insults 
offered  by  the  author  of  each  rule  to  the  un- 
derstanding of  those  whose  bands  are  e.^ected 
to  be  tied  by  it.  Coming  from  the  legitimate 
legislator,  addressed  by  him  to  his  subordi- 
nate, the  judge,— whatsoever  self-conceit  and 
rash’prcsumption  there  might  be  in  it,  there 
would  be,  at  least,  no  usurpation,  no  preter- 
gression  of  the  bounds  of  official  authority : 
the  hands  he  ties  up  are  the  hands  of  his  con- 
stitutional subordinate  — hands  to  which,  be 
the  occasion  w'hat  it  may,  in  some  way  or 
other  he  applies  additional  bands  by  every 
word  he  utters.  But,  in  fact,  so  it  is  that 
(in  England  at  least)  the  exclusionary  rules 
have  not,  in  any  instance,  had  the  will  of  the 
legitimate  legislator  for  their  source:  in  every 
instance  they  have  had  for  their  author  some 
lawyer,  in  the  character  of  a judge,  who,  ty- 
ing or  pretending  to  tie  his  own  hands,  has 
provided  a set  of  manacles — ready  made  ma- 
nacles, into  which  his  successors,  to  save  the 
trouble  of  thinking,  have  spontaneously  in- 
troduced their  hands. 

But  though  in  this,  or  in  any  other  system 
of  incongruous  arrangements,  the  influence 
of  folly  ought  never  to  be  left  out  of  the  ac- 
count, there  seems  reason  enough  to  suspect, 
on  the  grounds  so  often  already  referred  to, 
that,  in  the  composition  of  this  system,  im- 
probity, lawyercraft,  acting  under  the  spur 
and  the  direction  of  sinister  interest,  had  an 
important  share. 

Hitherto,  whether  in  the  character  of  legis- 
lator or  pseudo-legislator,  man  has  manifested 
(and  certainly  not  altogether  without  reason) 
less  confidence  in  the  ascendency  of  his  un- 
derstanding than  in  the  efficiency  of  his  will: 
had  it  been  otherwise,  laws  would  have  been 
somewhat  less  numerous ; instructions  ( I mean 
from  the  legislator  to  the  judge)  would  not 
have  been,  as  they  are  to  this  day,  almost 
without  example. 

One  consolatiorr  is,  that,  in  the  way  of 
instruction,  it  is  not  altogether  out  of  the 
sphere  of  industry  and  intelligence,  though 
unclothed  with  power,  to  be  of  use.  When 
the  individual  is  out  of  the  way,  jealousy 
dies  with  him ; and  then  conaes  the  time  for 
his  words  to  pass  for  whatever  may  be  their 
value.  Among  the  living,  wisdom  is  no- 
where to  be  found  but  in  the  seat  of  power  : 
she  lodges  under  the  privileged  robes,  and  is 
passed  from  hand  to  hand,  in  company  with 
seals  and  purses. 

In  the  ensuing  pages,  a sample  may  be  seen 
of  the  instructions,  which,  on  the  subject  of 
evidence,  it  might  be  of  use  for  the  legislator 
to  furnish,  to  serve  as  a light  to  guide  the 
footsteps  of  the  judge. 

The  more  plainly  true  it  may  happen  to 


them  to  be,  the  less  extraordinary  they  will 
appear,  and  the  less  free  from  all  pretension 
to  be  taken  for  anything  beyond  the  obnous 
dictates  of  simple  common  sense. 

In  the  case  of  a body  of  instruetdons, 

supposing  a code  of  that  description  to  be  in- 
serted in  the  aggregate  body  of  the  laws 

one  comfortable  reflection  presents  itself,  viz. 
that  by  this  part  no  addition  need,  nor  there- 
fore ought,  to  be  made,  to  that  part  which, 
in  the  shape  of  an  inevitable  load,  is  imposed 
upon  the  memory  of  individuals.  The  sub- 
ject, the  private  citizen,  as  such,  has  no  need 
to  load  himself  with  it ; it  belongs  not  either 
to  the  catalogue  of  his  duties,  or  to  the  cata- 
logue of  his  rights.  The  person- whose  judg- 
ment it  is  calculated  to  assist,  is  the  judge, 
and  no  one  but  the  judge : the  person  for 
whose  assistance,  in  the  way  of  instruction, 
it  is  designed,  is  the  judge.  To  the  individual 
it  is  of  no  use,  but  in  the  event  of  his  having 
the  misfortune  to  become  a suitor:  nor  then, 
but  in  the  event  of  his  observing,  on  the  other 
side,  some  witness  or  witnesses  whose  testi- 
mony he  observes  or  suspects  to  be  exposed 
to  the  action  of  some  interest  — some  sinister 
interest,  against  the  seductive  influence  of 
which  it  concerns  him  that  the  judge  should 
be  sufficiently  upon  his  guard. 

§ 2.  Instructions  to  the  judge  not  given  under 
existing  systems,  and  why. 

Under  existing  systems,  when  a lot  of  tes- 
timony, exposed  on  any  particular  score  to 
suspicion,  is  brought  forward,  the  grand,  or 
rather  only,  object  of  consideration  is,  whe- 
ther or  no  it  shall  be  admitted.  If  admitted, 
— what  degree  of  credit  shall  be  attached  to 
it  (i.e.  what  circumstances,  there  are  in  the 
situation  of  the  witness,  by  which  the  degree 
of  confidence  that  might  otherwise  be  reposed 
in  his  testimony  may  be  diminished,)  is  a to- 
pic scarce  ever  so  much  as  glanced  at.  It  is, 
accordingly,  only  for  the  purpose  of  serving 
as  a ground  of  exclusion,  that  any  circum- 
stance, in  the  character  of  a cause  of  compa- 
rative untrustworthiness,  is  ever  brought  to 
view.  If,  in  the  character  of  a legal  ground 
for  exclusion,  the  circumstance  is  sustained, 
it  is  then  pronounced  an  objection  — a good 
objection  — to  the  competency  of  the  testifier : 
if  in  that  character  it  be  repelled,  it  is  then 
said  to  be  not  good  as  an  objection  to  the 
competency  of  the  witness,  but  as  an  objec- 
tion that  goes  to  his  credit;  and  in  that  cha- 
racter, if  it  be  a jury-cause,  to  be  considered 
by  the  jury. 

Here  then,  and  without  any  sort  of  instruc- 
tion or  assistance  from  the  official  judge, — 
the  jury,  by  the  light  of  common  sense,  are 
supposed  to  be  natural,  competent,  and 
feet  judges  of  the  degree  of  credence 
to  attach  to  any  the  most  suspicious 
against  which  the  door  of  the 
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not  peremptorily  shut:  — while,  as  to  the 
question,  whether  it  shall  he  heard  or  no,  it 
is  at  the  same  time  taken  for  granted,  that 
they  are  radically  incapable  of  forming  any  to- 
lerable judgment,  even  with  the  help  of  all 
that  official  wisdom  to  which,  where  the  ques- 
tion is  concerning  the  interpretation  to  be  put 
upon  an  article  of  law  (whether  jurispruden- 
tial, that  is  imaginary,  or  statutory,  that  is 
real  law,)  they  are  expected  to  pay  the  most 
implicit  deference. 

The  question  thus  referred  to  the  jury,  one 
might  here  suppose,  might  be  an  occasion  for 
the  advocates  on  both  sides  to  display  their 
eloquence  : on  one  side  in  exaggerating  — on 
the  other  in  depreciating,  the  force  of  the 
mendacity-promoting  interest,  or  other  sup- 
posed cause  of  untrustworthiness,  whatever 
it  may  be. 

In  fact,  an  allusion  of  this  sort  cannot  but 
now  and  then  be  made ; but  as  for  any  argu- 
ment at  large  — any  regular  debate,  it  may  be 
questioned  whether  one  instance  of  any  such 
argument  be  to  be  met  with  anywhere. 

The  reason  (one  reason  at  least)  seems 
not  difficult  to  divine.  Besides,  the  uni- 
versal absurdity,  so  inconsistent  are  the  ex- 
clusionary rules,  that,  while  interests  purely 
nominal,  plainly  incapable  of  exciting  in  the 
breast  of  any  human  being  any  the  smallest 
particle  of  interest  — of  exercising  in  it  any 
the  smallest  particle  of  influence,  are  received 
as  grounds  for  absolute  exclusion,  — a dose 
of  interest,  compounded  of  the  strongest  in- 
gredients that  human  nature  furnishes,  is  not 
received  in  that  character.  The  consequence 
is,  that  against  calculation,  comparison,  ra- 
tiocination, the  door  is  shut  by  a kind  of 
instinct.  Ground  thus  laid  out  is  as  unfit 
a field  for  rational  argument,  as  a crowded 
china  or  glass  shop  would  be  for  a fencing  or 
a boxing  match. 

By  the  same  considerations  it  is  rendered 
pretty  obvious  how  it  has  happened,  that, 
for  the  guidance  of  the  jury,  little  or  nothing 
in  the  way  of  instruction  can  rationally  be 
expected  from  a judge.  Instruction  to  a jury 
from  an  English  judge  ? Not  a proposition  — 
no,  not  a syllable;  could  he  utter,  on  any  part 
of  the  whole  subject,  without  running  full 
butt  against  some  one  or  other  of  his  rules — 
without  proclaiming  the  absurdity  and  mis- 
chievousness either  of  some  exclusionary  rule, 
or  of  some  exception  taken  out  of  it. 

Well,  therefore,  may  he  leave  this  exer- 
cise of  the  judicial  faculty  to  the  jury — to 
anybody  who  will  exercise  it,  or  profess  to 
exercise  it : feeling,  as  he  cannot  but  feel, 
his  utter  inability  to  aflTord  to  them  any  the 
smallest  assistance,  without  exposing  to 
merited  contempt  the  system  of  doctrine  to 
which  he  is  tied  down, — doctrines  for  which 
neither  defence  nor  apology  can  be  found  by 
any  human  being,  and  of  which,  in  bis  situ- 
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ation,  it  would  not  be  decorous  to  speak  the 
truth. 

On  the  score  of  interest  (for  example,)  to 
what  use  could  it  be  for  a judge  to  set  about 
weighing  grounds  of  objection,  when  in  so 
many  instances  a party  is  admitted  to  testify 
in  his  bw'n  behalf,  in  his  own  cause  ? — on  the 
score  of  improbity,  — when  a criminal,  con- 
fessedly tainted  with  improbity  in  the  highest 
degree,  is  admitted,  under  the  impression  of 
a mass  of  interest,  of  which  one  ingredient 
is  itself  the  strongest  that  human  nature  can 
be  urged  by  ? 

Thus  it  is,  that  by  the  learned  judges 
feeling  themselves  completely  unequal  and 
radically  incompetent  to  the  task,  it  is  aban- 
doned altogether  to  that  class  of  men  — of 
ephemeral  judges  — whom  (on  pretence  of 
their  inability  to  understand  those  books, 
which,  made  or  not  made,  promulgated  or 
not  promulgated,  every  man  is  punished  for 
not  understanding,)  they  are  so  forward  on 
•all  other  occasions  to  lead  like  infants  in  a 
string,  frequently  to  pull  them  about  and 
speak  for  them,  as  if  they  were  puppets. 

From  such  a source,  it  may  now  be  ima- 
gined whether  it  be  in  the  nature  of  things 
that  any  discourse  capable  of  bearing  the 
name  or  calculated  to  answer  the  purpose  of 
instructions,  should  ever  have  come:  whether 
from  the  bench,  in  bits  and  scraps,  brought 
out  pro  re  natd,  like  the  rules  of  their  phan- 
tasmagoric system  of  law,  to  serve  the  pur- 
pose that  happens  to  be  in  hand ; or  from 
the  study,  in  the  form  of  a treatise,  from  a 
learned  author  of  whatsoever  class,  whether 
it  be  a briefless  advocate  or  a superannuated 
judge. 

Incapable  of  finding  a source  anywhere  in 
jurisprudential  law,  — should  such  a body  of 
instructions  be  looked  for,  with  any  better 
prospect  of  success,  in  statute  law  ? But 
from  what  sort  of  person,  then,  shall  it  come  ? 
— from  the  attorney,  — who,  being  paid  at  so 
much  a sheet,  exhausts  his  powers  in  the  ef- 
forts made  to  find  surplusage,  screwing  up  to 
its  maximum  the  multitude  of  the  sheets  ? — 
or  from  the  scantily-pensioned  draughtsman, 
whose  occupation  it  is,  while  an  exhausted 
treasury  is  gaping  for  sustenance,  to  draw 
tax-bills  against  time;  and  who,  never  having 
opened  his  eyes  to  anything  better,  looks  up 
to  surplusage,  to  the  works  of  the  attorney, 
as  the  only  models  for  his  works  ? 

From  whom  can  any  such  information  be 
looked  for,  but  from  one  by  whom  the  field 
has  been  surveyed,  and  surveyed  in  all  bear- 
ings, with  views  directed  to  the  ends  of  jus- 
tice ? But,  under  the  fee-gathering  system, 
in  what  corner  of  any  inn  of  court  or  chan- 
cery can  any  such  person  be  looked  for,  with 
any  expectation  of  finding  him?  To  what 
ends,  in  any  of  those  re<’cptacles  of  sham- 
learning,  can  men’s  views  have  ever  been  di- 
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rcctcd,  but  to  the  ends  of  existing  judicature, 
the  very  opposites  of  the  ends  of  justice? 

§ 3.  Object  and  character  of  the  following 
instructions. 

Of  the  ensuing  body  of  instructions,  the 
object  will  be,  to  point  out  to  the  notice  of 
the  judge  the  several  circumstances  which, 
by  the  influence  they  exert  on  the  will  of  the 
witness,  or  the  indications  they  afford  of  his 
disposition  and  character,  moral  and  intellec- 
tual, present  themselves  as  having  the  effect 
of  demonstrating  the  trustworthiness  of  his 
evidence, — the  probability  of  its  being  at 
once  correct  and  complete, — of  its  conform- 
ing itself  throughout  the  whole  course  of  it 
to  the  line  of  truth: — or  else  diminishing 
this  probability  on  the  part  of  the  testimony, 
and  thence  diminishing  the  degree  of  the  pro- 
bative or  persuasive  force  with  which  it  is  fit 
that  it  should  act  on  the  mind  of  the  judge. 

Antecedently  to  the  present  stage  of  the 
work,  this  topic  never  presented  itself  for 
consideration.  Why  ? Because,  from  the  first 
to  the  last,  the  proposition  maintained  has 
been,  that,  be  the  degree  of  trustworthiness 
ever  so  small,  ever  so  low,  it  can  in  no  case 
form  a rational  ground  for  the  exclusion  of 
the  evidence.  But  supposing  this  granted, 
then,  and  not  till  then,  comes  the  question, 
what  degree  of  persuasive  force  to  attribute 
to  it. 

As  to  a great  part  (perhaps  by  much  the 
greatest,)  they  will  be  found  so  obvious  to 
the  most  uninformed  mind,  that,  in  the  cha- 
racter of  information,  nothing  could  be  more 
superfluous,  an4  even  impertinent;  but  in  the 
way  of  memento,  the  faculty  of  recurring  to 
them  may  not  be  the  less  useful  and  commo- 
dious. Of  a dozen  considerations,  immedi- 
ately following  one  another,  it  may  happen 
that  there  is  not  a single  one  that  would  not 
to  the  most  uncultivated  understanding  be 
an  obvious  one.  But  it  may  happen,  that, 
for  want  of  a simultaneous  view,  some  one 
of  them  may  be  out  of  mind:  and  for  want  of 
that  one,  the  decision,  the  judicial  operation, 
may  fail  of  being  so  correct  as  it  might  and 
ought  to  have  been. 

If,  in  the  instance  of  the  merely  curious 
reader,  there  be  anything  in  them  capable  of 
affording  to  bis  understanding  the  slightest 
degree  of  instruction,  or  exciting  in  his  mind 
the  smallest  spark  of  interest,  it  must  be  the 
continually  repeated  contradiction  and  dis- 
proof they  give  to  the  rules  which  govern 
the  existing  practice. 

For  in  this  quarter  of  the  field  of  law  (not 
to  speak  of  so  many  others,)  the  art  of  the 
English  lawyer  (not  to  speak  of  other  law- 
yers) has  two  branches:  the  art  of  knowing 
that  which  has  no  existence,  and  the  art  of 
not  knowing  what  is  known  to  everybody 
else. 
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Throughout  the  whole  course  of  these  in- 
structions, the  English  reader,  and  more 
particularly  the  English  lawyer,  would  be 
apt  to  expect,  and  thence  to  be  more  or  less 
disappointed  at  not  meeting  with,  a number 
of  technical  terms,  which,  in  the  part  here 
in  question  of  the  field  of  law,  are  in  present 
use.  Had  they  been  found  capable  of  answer- 
ing the  purpose  of  correct  information,  there 
is  not  one  of  them  that  would  not  have  all 
along  been  employed.  But,  in  this,  as  in 
other  branches  of  science,  it  is  not  in  the 

nature  of  terms  of  extensive  import of 

generic  terms,  where  they  are  the  result  of 
erroneous  views  of  the  subject,  to  be  capable 
of  serving  for  the  enunciation  of  truth. 

Of  the  classes  among  which  transgressions 
productive  of  real  mischief  have  been  distri- 
buted in  another  work,*  ten  or  a dozen  cha- 
racteristic properties  have  been  enumerated, 
as  respectively  belonging  in  common  to  the 
offences  aggregated  to  each  respective  class : 

— such  and  such  properties  to  all  offences 
against  other  individuals;  such  and  such  to 
offences,  or  supposed  offences,  against  a man’s 
self;  such  and  such  to  offences  striking  not 
against  any  assignable  individuals,  but  uiidis- 
tinguishably  against  all  the  individuals  of 
which  the  public  is  composed. 

But,  of  the  classes  of  offences,  and  other 
acts  and  objects,  as  made  up  by  the  technical 
denominations  employed  by  the  technical  sys- 
tem, it  is  a property  (and  the  only  property 
they  have  in  common)  to  have  no  natural 
property  in  common;  — to  have  nothing  in 
common  but  the  artificial  arrangements  made 
under  that  system  in  relation  to  those  objects. 
Take,  for  example,  the  words  crime,  misde- 
meanor, felony,  przemunire,  tort,  larceny, 
arson,  &c.  &c. 

The  omission  was  indispensable.  Through- 
out the  whole  course  of  the  work,  the  purpose 
of  it  being  to  deliver  useful  truth,  and  nothing 
else,  — terms  which  could  not  be  employed 
without  disseminating  error,  pernicious  error, 
were  incapable  of  being  rendered  subservient 
to  the  purpose:  just  as  a mixture  composed 
of  arsenic  and  sugar  would  be  incapable  of 
being  made  into  syrup,  as  a vehicle  for  any 
useful  medicine. 

But,  from  this  omission,  no  sort  of  priva- 
tion or  inconvenience  in  any  shape  will  accrue 
to  anybody  — at  any  rate,  to  the  non-lawyer. 

— The  words  which,  in  the  room  of  these 
technical  ones,  are  employed, — these  natural 
expressions,  though  they  belong  not  to  the 
language  coined  by  lawyers,  belong  not  the 
less  in  fact,  and  by  rather  a better  title,  to 
the  English  language.  The  words  thus  care- 
fully, because  necessarily,  excluded,  belong  ^ 
all  of  them  to  a sort  of  cant  or  slang,  the  ‘ 
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opprobrium  of  tbe  body  of  the  language  : a 
sort  of  slang  never  used  but  to  a bad  pur- 
pose— int^able  of  being  ever  applied  to  any 
good  one'.  • By  the  omission  of  this  lawyers’ 
jargon,  the  reader  (the  non-lawyer  at  least) 
i»  no  more  left  at  a loss,  than  he  is  by  the 
omission  of  that  other  sort  of  flash  language 
called  the  thieves’  cant  or  slang,  the  language 
in  use  among  unlicensed  depredators.  . 

The  judge,  for  whose  use  these  instruc- 
tions are  designed,  is  a judge  whose  views 
(the  source  of  corruption  being  supposed  to 
have  been  previously  dried  up)  are  directed, 
not  to  the  established  ends  of  judicature,  but 
to  their  opposites,  the  ends  of  justice:  and 
to  such  new  views  the  common  language  of 
Englishmen  will  be  found  as  congenial,  as 
the  established  lawyers’  slang  will  be  found 
inapplicable. 


CHAPTER  II. 

OF  INTEREST  IN  GENERAL,  CONSIDERED  AS  A 

GROUND  OF  UNTRUSTWORTHINESS  IN  TES- 
TIMONY. 

tViiATSOEVER  be  the  general  disposition  and 
character  of  the  proposed  witness,  the  trust- 
worthiness of  his  testimony  is  liable  to  be 
affected  by  the  interests  of  all  kinds,  to  the 
action  of  which,  at  the  time  of  delivering 
such  his  testimony,  he  happens  to  stand  ex- 
posed. 

Between  the  ideas  respectively  denoted  by 
the  words  interest,  motive,  hope,  fear,  good, 
evil,  pleasure,  and  pain,  the  connexion  is  in- 
separable. 

Without  motive  there  is  no  interest ; with- 
out hope  or  fear  there  is  no  motive;  without 
good*  or  evil,  there  is  no  hope  or  fear  ;f 
without  pleasure  or  pain  there  is  no  good  or 
evil. 

To  the  several  sorts  of  interest,  therefore, 
correspond  so  many  sorts  or  modifications  of 
motives,  hopes  and  fears,  good  and  evil,  plea- 
sure and  pain. 

* The  word  (/ood,  in  as  far  as  any  precise  sig- 
nification is  annexed  to  it,  denotes  indifferently 
- either  pleasure,  or  the  negation  of  pain  (present 
or  future,)  or  whatever  is  regarded  as  a cause 
more  or  less  probable  of  pleasure,  or  of  the  ne- 
gation cf  pain,  i.  e.  as  a security  against  pain. 
Take  away  the  ideas  of  nleasure  and  pain,  you 
have  the  word  good  without  a meaning:  your 
good,  if  so  you  persist  in  calling  it — your  good, 
if  such  it  be,  is  of  no  value.  By  a few  obvious 
changes,  this  same  account  will  serve  as  well  for 
evil  as  for  good. 

-f-  Expectation  of  an  event,  is  the  persuasion, 
more  or  less  strong,  of  its  probability.  Hope  is 
expectation  of  good — fear,  expectation  of  evil : 
in  the  import  of  each  of  these  words,  therefore, 
two  distinct  ideas — one  of  the  persuasion,  the 
internal  judgment  or  sentiment — the  other  of  the 
event,  the  exterior  subject  or  object  of  the  judg- 
ment, is  included. 
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The  interests,  tbe  influence  of  which  is 
strongest,  and  most  likely  to  be  exerted  upon 
testimony,  are  those  which  arise  out  of  the 
following  classes  of  pains  and  pleasures : 

PLEASURES. 

1.  The  pleasures  of  taste. 

2.  The  pleasures  of  the  sexual  appetite. 

3.  The  pleasures  of  wealth. 

4.  The  pleasures  of  power. 

5.  The  pleasures  of  reputation. 

6.  The  pleasures  of  ease. 

7.  The  pleasures  of  novelty  (or  gratified 

curiosity.) 

8.  The  pleasures  of  the  religious  sanction. 

9.  The  pleasures  of  sympathy. 

10.  The  pleasures  of  antipathy. 

PAINS. 

1.  The  pains  of  death. 

2.  Severe  bodily  torments. 

3.  The  pains  of  poverty. 

4.  The  pains  of  disgrace. 

5.  The  pains  of  labour. 

6.  The  pains  of  tbe  religious  sanction. 

7.  The  pains  of  sympathy. 

8.  The  pains  of  antipathy. 

In  regard  to  pleasures  and  pains,  besidei 
those  which  are  to  be  found  in  the  above  list, 
a variety  of  others  are  exemplified  in  experi- 
ence. But,  in  whatsoever  number  and  variety 
those  w'hich  are  not  inserted  in  it  may  be  to 
be  found,  they  will  (it  is  supposed)  be  found 
to  come,  all  of  them,  under  this  description, 
viz.  that  the  pleasures  are  such  as  to  be  at  the 
command  of  whosoever  possesses  the  taste  or 
relish  on  which  their  existence  depends,  and 
by  that  means  are  incapable  of  exerting  an 
influence  on  testimony;  the  pains  such,  that 
the  avoidance  of  them  depends  not  upon  tes- 
timony. 

If,  in  the  case  of  a pleasure,  it  be  of  such  a 
nature  as  to  be  on  some  occasions  at  a man’* 
command  — on  other  occasions  not  at  a man’s 
command  without  his  being  in  possession  of 
some  object  serving  as  the  instrument  of  that 
pleasure,  and  the  possession  of  such  instru- 
ment  is  not  to  be  obtained  without  money, 
but  is  to  be  obtained  by  money,  — the  plea- 
sure, in  this  latter  case,  comes  under  the 
head  of  the  pleasure  of  possession,  with  rela- 
tion to  the  matter  of  wealth  — and  becomes 
pregnant  with  one  of  the  interests  capable 
of  acting  upon  testimony,  viz.  pecuniary  in- 
terest. 

Thus  (as  was  the  case  with  the  earliest 
astronomers,)  if  a man,  having  a taste  for  as- 
tronomy, can  content  himself  with  the  pleat 
sure  of  contemplating  the  celestial  objects  on 
a clear  night,  so  far  the  pleasure  he  enjoys 
belongs  to  the  class  of  those  which  are  not 
pregnant  with  an  interest  capable  of  operating 
upon  testimony.  But  if,  to  enable  him  to 
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reap  this  pleasure,  he  requires  an  instruraent, 
such  as  a telescope,  the  property  or  use  of 
which  is  not  to  be  obtained  by  him  but  for  j 
money,  — in  that  case  his  pleasure  is  pregnant  i 
with  a sort  of  interest  which  is  either  the 
same  with  pecuniary  interest,  or  equally  ca- 
pable of  exerting  an  influence  on  his  testi- 
mony. 

So,  again,  if  it  requires  him,  as  the  study 
of  astronomy  by  a clear  night  without  an  in- 
strument would  do,  to  be  at  liberty — and  for 
want  of  money  to  purchase  his  liberty,  he  is 
confined  to  a chamber  lighted  only  from  with- 
in. So,  again,  if,  having  a relish  for  the  plea- 
sures derived  from  the  ideas  of  the  sublime 
and  beautiful,  as  presented  by  natural  objects, 
such  as  the  sun,  the  moon,  mountains  and 
valleys,  seas  and  rivers,  the  objects  them- 
selves are  not  sufficient  for  him,  without  the 
assistance  of  Macpherson’s  Ossian,  or  Thom- 
son’s Seasons,  or  Burke  on  the  sublime  and 
Beautiful  — and  the  books  arc  not  to  be  had 
without  money,  nor  the  money  without  tes- 
timony. 

So,  again,  in  regard  to  pains:  for  example, 
the  pains  attendant  on  this  or  that  disease  or 
indisposition.  If,  truly  or  falsely,  they  are 
understood  to  be  out  of  the  reach  of  cure, 
they  too,  like  the  pleasures,  are  incapable 
of  giving  birth  to  any  of  those  interests  by 
which  an  influence  is  occasionally  exerted  on 
testimony.  But  if,  being  understood  to  be 
within  the  reach  of  cure,  the  administration 
of  the  cure  is  (as  in  general  it  will  be)  ne- 
cessarily attended  with  expense,  then  they 
come  within  the  description  of  those  pains 
which,  hy  the  interest  with  which  they  are 
pregnant,  are  capable  of  exerting  an  influence 
upon  testimony. 

Without  wine,  for  example,  or  without 
sea-bathing,  relief  (it  is  understood)  is  not  to 
be  had ; by  means  of  wine,  or  of  sea-bathing, 
it  is  to  be  had;  but  the  wine,  or  the  sea- 
bathing, is  not  to  be  bad  without  money,  nor 
the  money  without  testimony. 

Thus  much  for  illustration,  and  for  re- 
moval of  objections.  But  in  the  cases  here 
exemplified,  it  is  sufficiently  evident,  that, 
though  at  a first  view  it  may  appear  that  by 
the  pleasures  or  pains  in  question  an  influence 
is  exerted  upon  testimony,  and  that  on  that 
score  they  ought  to  hav-e  been  comprehended 
in  the  list ; yet,  upon  a closer  examination, 
it  appears  that  the  interest  by  which  the  tes- 
timony is  acted  upon  in  those  cases,  is  neither 
more  nor  less  than  pecuniary  interest ; and 
that  the  force  of  it  is  proportioned  to  the 
pecuniary  value  of  the  several  instruments  in 
question — ^the  instruments  by  which  the  plea- 
sure is  expected  to  be  procured,  or  the  pain 
removed. 

The  degrees  of  which  the  scale  of  testi- 
monial trustworthiness  is  susceptible,  can 
rarely  be  anything  better  ~ anything  more 


precise,  than  merely  relative:  absolute,  tha 
nature  of  the  subject  does  not,  in  general, 
allow  them  to  be.  In  some  instances  (as  will 
be  seen  presently,)  and  only  in  some  instan- 
ces, you  can  say  that,  whatever  be  the  trust- 
worthiness of  the  testimony  in  this  first  case, 
it  is  less  in  that  other  case — still  less  in  that 
third  case;  but  how  much  less,  is  what  you 
cannot  say  in  either  case : language  furnishes 
you  not  with  the  means. 

It  is  not  with  trustworthiness  in  psycho- 
logy, as  with  temperature  in  physics;  in  which 
you  can  say  not  only,  it  was  cooler  yesterday 
at  noon  than  to-day  at  the  same  hour ; but, 
by  observation  taken  each  day  on  the  ther- 
mometer, you  can  express  the  diflference,  by 
numbering  in  each  case  the  degrees. 

The  only  state  of  things  in  which  the  force 
of  an  interest  (whether  in  the  character  of 
a mendacity-promoting  or  in  that  of  a men- 
dacity-restraining interest)  is  susceptible  of 
measurement,  is  that  in  which  the  corre- 
spondent pleasures  or  pains  have  for  their 
efficient  cause  an  object  susceptible  of  men- 
suration. 

Out  of  all  the  species  of  interest,  it  is  only 
in  two  that  this  case  is  verified,  viz.  pecuniary 
interest,  and  the  aversion  to  labour. 

In  the  case  of  pecuniary  interest,  for  ex- 
ample, everybody  sees,  that  upon  a given  per- 
son (proximity  and  probability  being  in  both 
cases  the  same,)  the  operative  force  of  a sum 
of  £20  will  be,  practically  speaking  (though 
not  in  mathematical  strictness,)  double  that 
of  £10. 

So,  in  the  case  of  aversion  to  labour,  the 
operative  force  of  a course  of  labour  for  two 
hours,  will  be,  practically  speaking,  double 
that  of  a course  of  labour  of  the  same  sort 
for  one  hour,  and,  mathematically  speaking, 
something  more. 

The  irksomeness  of  labour  depending  so 
much  more  upon  the  species  than  upon  the 
quantity  as  measured  by  time ; and  of  labour, 
the  same  in  species  as  well  as  quantity,  the 
degree  of  irksomeness  being  so  widely  dif- 
ferent to  diflFerent  individuals,  in  such  sort, 
that  a quantity  of  labour  which  to  one  man 
is  highly  irksome,  shall  to  another  be  not 
merely  indifferent,  but  highly  agreeable; — 
quantity  of  labour  forms  but  an  imperfect 
and  incompetent  subject  of  mensuration. 

There  remains,  therefore,  money,  as  the 
only  efficient  cause  of  interest,  and  pecu- 
niary interest  as  the  only  interest,  the  force 
of  which,  in  the  character  of  a mendacity- 
restraining  or  mendacity-promoting  interest 
or  motive,  is  commodiously  measurable. 

Yet,  this  measuring  rule  once  obtained,-^ 
by  reference  to  this  (by  means  of  the  princir . 
pie  of  commercial  or  commutative  exchangft). 
cases  will  happen  in  which  the  force  of.> 
other  species  of  interest  may  by  accident  hftr 
come  susceptible  <^f  mensuration*  »•;  - f!,i 
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Thus,  suppose  two  political  situations  af- 
fording honour  or  power  (both  or  either,) 
without  profit : — considering  each  by  it- 
self, it  noay  be  difficult  to  form  any  sort  of  es- 
timation of  the  degree  of  force  with  w’hich, 
in  the  character  of  mendacity-restraining  or 
promoting  interests,  they  may  respectively 
operate  upon  the  mind  of  a given  person. 
But  suppose  them  to  have  been,  each  of  them, 
the  objects  of  purchase  and  sale  — the  one 
having  been  bought  and  sold  for  £2000,  the 
other  for  £4000: — in  this  case,  the  force  of 
the  interest  constituted  by  them  respectively 
is  as  susceptible  of  mensuration  as  that  of  an 
interest  constituted  by  money. 

For  an  injury  done,  or  supposed  to  be  done, 
the  party  injured  prosecutes  the  supposed  in- 
jurer.  He  knows  beforehand,  that  (such  is 
the  course  of  practice)  he  will  not,  even  in 
the  event  of  his  succeeding  in  the  prosecu- 
tion, receive  satisfaction  in  any  pecuniary 
shape : he  understands,  on  the  other  hand, 
that  the  amount  of  the  expense  on  his  side  is 
not  likely  to  he  less  than  £50.  He  prosecutes 
notwithstanding,  and  delivers  his  testimony. 
The  interest  hy  which  he  has  been  engaged 
to  embark  in  this  prosecution,  is  the  interest 
created  by  that  modification  of  the  pleasure 
of  antipathy,  called  the  pleasure  of  revenge. 
Here,  then,  not  indeed  the  exact  force  of 
that  interest,  but  the  minimum  of  it,  is  given, 
and  expressed  in  money.  It  is  certain  that  it 
acts  upon  him  with  a force  at  least  equal  to 
£50, — that  is,  to  the  apprehension  of  losing 
£50 ; since  he  pays  £50  for  the  purchase  of 
a chance  of  it.  With  how  much  greater  a 
force,  does  not  appear : since  it  does  not  ap- 
pear how  much  more  he  would  have  spent 
in  prosecuting,  rather  than  not  obtain  the 
pleasure  of  the  revenge. 

There  are  five  species  of  interest,  to  the 
action  of  all,  or  most  of  which,  a witness  is 
generally  exposed : all  concurring  in  exer- 
cising on  his  testimony  a tutelary  — a menda- 
city-and-falsity-restraining,  influence ; an  in- 
fluence such,  that  the  stronger  it  is,  the  greater 
is  his  trustworthiness : acting  consequently 
in  the  character  of  so  many  sanctions*  con- 
tributing, all  of  them,  to  bind  him  to  the 
observance  of  the  laws  of  truth.  They  are : 

1.  The  fear  of  labour,  or  love  of  ease;  pro- 
duced by  the  difficulty  of  composing,  for  the 
occasion,  and  on  the  spot,  a statement  which, 
being  more  or  less  false,  must,  to  answer  any 
purpose  that  can  be  answered  by  falsehood, 
wear  the  appearance  of  being  true.  Corre- 
sponding sanction,  the  physical  sanction,  viz. 
the  self-regarding  branch. 

2.  The  fear  of  shame  ; viz.  of  the  shame, 
and  consequent  contempt  or  ill-will,  which 
mankind  in  general  are  apt  to  entertain  to- 
wards one  who,  on  any  such  important  occa- 


* See  the  last  Chapter  but  one  of  Book  I. 
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sion,  is  supposed  to  have  willingly  departed 
from  the  line  of  truth.  Corresponding  sanc- 
tion, the  moral  or  popular  sanction. 

3.  The  fear  of  punishment — legal  punish- 
ment ; viz.  suffering,  under  the  name  of  pu- 
nishment, in  general  expressly  attached,  by 
the  power  of  the  law,  to  every  departure, 
at  least  when  wilfully  made,  on  any  such  oc- 
casion, from  the  line  of  truth.  Sanction,  the 
political  sanction. 

4.  The  fear  of  supernatural  punishment — of 
the  punishment  to  be  expected  in  case  of  every 
such  transgression,  at  the  hands  of  Almighty 
Power.  Sanction,  the  religious  sanction. 

5.  Regret  at  the  thoughts  of  the  evil,  of 
which,  at  the  charge  of  this  or  that  individual 
or  assemblage  of  individuals  (the  witness  him- 
self not  included,)  the  transgression  in  ques- 
tion may  be  considered  as  more  or  less  likely 
to  be  productive.  Sanction,  the  sympathe- 
tic sanction  ; another  branch  of  the  physical 
sanction,  the  social  branch. f 

In  the  instance  of  sympathy,  the  direction 
in  M'hich  it  acts  is  far  from  being  so  uniformly 
and  steadily  on  the  tutelary  or  mendacity- 
restraining side,  as  that  of  any  of  the  four 
preceding  sanctions.  In  a cause  of  a purely 
criminal  and  penal  nature,  presenting  a de- 
fendant thereby  exposed  to  punishment,  and 
no  individual  specially  injured  on  the  other 
side,  and  the  witness  satisfied  of  his  guilt ; — - 
in  this  case,  the  action  of  this  interest  (sup- 
posing all  the  other  tutelary  and  mendacity- 
restraining  interests  out  of  the  question) 
would  be  solely  on  the  mendacity-promoting 
side.  In  a suit  between  one  individual  and 
another  (punishment  out  of  the  question, 
and  nothing  in  dispute  but  money  or  money’s 
worth,  claimed  by  one,  and  refused  to  be 
given  up  hy  the  other,)  love  of  justice,  as 
well  as  all  partial  regard,  out  of  the  question, 
this  interest  could  have  no  place  on  either 
side.  Remains,  as  the  only  case  in  which 
this  interest  regularly  joins  its  force  to  that 
of  the  other  masses  of  interest  above  men 
tinned  as  constituting  the  four  regularly  act- 
ing mendacity-restraining  sanctions,  the  case 
where,  the  suit  being  purely  penal,  the  de- 
fendant was  not  guilty ; i.  e.  does  not  present 
himself  as  being  so,  to  the  mind  of  the  person 
whose  testimony  is  considered. 

Of  the  several  sorts  of  interest  mentioned 
in  the  table,  there  is  not  one  that  is  not 
capable  of  acting  on  a man’s  testimony  in  a 
sinister  direction,  that  is,  in  the  character  of 
a mendacity-promoting  interest. 

Nor  is  there  one  to  which  it  may  not  by 
accident  happen  to  act  in  the  opposite  direc- 
tion ; that  is,  in  the  character  of  a mendacity- 

-h  These  several  species  of  interest  are  termed 
different  species,  not  as  corresponding  to  so  many 
different  species  of  pain  or  pleasure,  but  to  pain 
or  pleasure  in  general,  considered  as  apt  to  now 
from  so  many  distinguishable  sources. 
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restraining  interest,  an  occasional,  casual, 
n)endacity-restraining  interest,  acting  in  con- 
junction with  the  standing  tutelary  or  men- 
dacity-restraining motives  above  mentioned. 

Nor  is  there,  consequently,  a sort  of  wit- 
ness to  whose  testimony,  in  almost  any  sort 
of  cause,  it  may  not  happen  to  be  exposed  to 
the  action  of  any  number  of  casual  interests 
on  either  side,  or  on  both  sides. 

All  other  circumstances  being  the  same,  — 
the  greater  the  affliction  of  the  party  suffering 
by  the  testimony  will  be  apt  to  appear  in  the 
eyes  of  the  witness — and  thence  (unless  in 
as  far  as  any  difference  can  be  seen  to  have 
place)  the  greater  it  is  in  reality,  i.  e.  in  the 
eyes  of  the  judge, — the  greater  the  improba- 
bility of  the  testimony  being  mendacious. 

1 . One  reason  is,  that  the  greater  the  suffer- 
ing of  the  party  against  whom  the  testimony 
operates,  the  greater  is  the  force  with  which, 
on  a person  whose  individual  character  is  un- 
known, one  of  the  five  mendacity-restraining 
sanctions — viz.  the  force  of  sympathy — may 
be  expected  to  act. 

Thus,  in  a criminal  case,  the  punishment 
being  capital,  or  in  any  other  way  ultra- 
pecuniary, — it  is  less  probable,  that,  by  a 
pecuniary  interest  of  a given  magnitude,  or 
by  the  interest  of  revenge,  a man  should  be 
induced  to  aim  at  producing  the  conviction 
of  an  innocent  defendant  by  false  testimony, 
than  if  the  affliction  to  the  defendant  were 
confined  to  a mere  pecuniary  loss,  or  any  other 
punishment  not  beyond  pecuniary. 

2.  Another  reason  is  to  be  found  in  that 
love  of  justice,  which,  at  least  in  a civilized 
state  of  society,  may  be  considered  as  having 
more  or  less  hold  on  every  human  breast.* 

The  criminal  fact  being  by  the  supposition 
false,  and,  by  the  witness  in  question,  known 
to  be  so,  — the  punishment  (supposing  the  in- 
fliction of  it  produced  by  the  testimony)  will, 
by  the  supposition,  be  unmerited,  unjust. 

Were  it  not  for  this  love  of  justice — the 


• This  love  of  justice,  commonplace  moralists, 
and  even  a certain  class  of  philosophers,  would 
be  likely  to  call  an  original  principle  of  human 
nature.  Experience  proves  the  contrary : by  any 
attentive  observer  of  the  progress  of  the  human 
mind  in  early  youth,  the  gradual  growth  of  it 
may  be  traced. 

Among  the  almost  innumerable  associations 
by  which  this  love  of  justice  is  nourished  and 
fostered,  that  one  to  which  it  probably  owes  the 
greatest  part  of  its  strength,  arises  from  a con- 
viction  which  cannot  fail  to  impress  itself  upon 
the  mind  of  every  human  being  possessed  of  an 
ordinary  share  of  intellect — the  conviction,  that 
if  other  persons  jn  general  were  habitually  and 
universally  to  disregard  the  rules  of  justice  in 
their  conduct  towards  him,  his  destruction  would 
be  the  speedy  consequence:  and  that  by  every 
single  instance  of  disregard  to  those  rules  on  the 

Eart  of  any  one  (^himself  included,)  the  proba- 
ility  of  future  violations  of  the  same  nature  is 
more  or  less  increased. — Editor. 
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punishment  about  to  be  produced  by  the 
testimony,  in  case  of  its  being  mendacious, 
being  the  same — the  disinclination  to  give  in 
to  the  mendacity  would  be  the  same,  whe- 
ther in  point  of  fact  the  charge  were  true  or 
false,  and  the  punishment,  accordingly,  me- 
rited or  unmerited.  But,  of  a disposition 
contrary  to  such  indifference,  the  prevalence 
seems  to  be  indicated  by  general  experience. 

To  exert  an  influence  on  testimony, an 

interest,  be  it  what  it  may,  acting  in  which 
of  the  two  opposite  directions  it  may,  must 
exist  (the  idea  of  it  as  existing  must  at  any 
rate  be  present  to  the  mind)  at  the  time  of 
delivering  the  testimony. 

If,  at  that  time,  a man  does  not  stand  ex- 
posed to  the  action  of  any  interest  urging  in 
a sinister  direction,  it  matters  not  to  what 
interest  acting  in  that  direction  he  may  have 
stood  exposed  at  any  former  period.  His 
testimony  will  not  be  a less  correct  or  com- 
plete expression  of  the  recollections  presented 
by  his  memory  at  that  time. 

But,  should  that  have  happened  which  is 
very  apt  to  happen,  and  which  in  almost  all 
instances  will  have  happened,  — viz.  that,  an- 
tecedently to  the  judicial  statement  which  a 
man  makes  on  the  judicial  occasion  under  the 
authority  of  the  judge,  he  has  held  discourse 
relative  to  the  fact  in  question  (whether  in 
writing  or  vivd  voce)  in  the  presence  of  any 
other  person  or  persons ; — in  this  case  he  has 
an  interest  in  not  delivering,  on  any  judi- 
cial occasion,  any  such  testimony  as  shall  be 
irreconcilable  with  the  antecedent  discourse. 
This  interest  is,  at  any  rate,  the  interest  of 
his  reputation  : the  motive  for  perseverance, 
the  fear  of  shame  : and  to  this  must  be  added, 
in  many  cases,  the  fear  of  punishment;  viz. 
of  punishment  which  the  falsehood  may  be 
a means  of  drawing  down  upon  him,  in  case 
of  a prosecution  as  for  perjury,  supported  by 
the  testimony  of  the  persons  in  whose  pre- 
sence it  happened  to  him  to  deliver,  on  that 
former  extra-judicial  occasion,  a statement 
with  which  his  present  judicial  testimony  is 
irreconcilable.f 

■f  Of  influence  above  spoken  of  in  the  text, 
the  case  of  Elizabeth  Uanning,  anno  1754,  re- 
ported in  the  State  Trials,  affords  a memorable 
example.  Out  of  the  knowledge  of- her  friends, 
she  had  been  absent  from  home  for  about  a 
month,  upon  some  love  errand.  On  her  returm 
being  pressed  by  interrogations,  she  fabricated 
a story  of  her  having  been  carried  off  for  the 
purpo.se  of  violation  to  a house  of  ill-fame,  a few 
miles  from  her  abode  in  London;  from  whence, 
after  being  kept  without  food  for  weeks,  hi  * 
manner  almost  miraculous,  she  at  length  maM 
her  escape  un  violated.  The  story  excitin^ublm 
attention,  two  women  were  apprehende^ 
tried  for  their  lives,  as  for  having  robbed 
that  house,  and  one  of  them  CQpvict«^?.3K# 
story  being  a compound  of  improbabiljgsby  w* 
convict  was  respited ; and  in  the 
ter-evidence  of  the  alibi  kind  pjpeMBtSRg 
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To  the  action  of  this  interest  a man  stands 
exposed,  whether  the  antecedent  extra-judi- 
cial statement  was  true  or  false.  If  false, 
here,  the®,  are  two  of  the  standing  tutelary 
and  mendadty-restraining  interests  — fear  of 
shame  and  fear  of  punishment  — - acting  by 
accident  (one  or  both  of  them)  in  the  direc- 
tion and  character  of  mendacity-promoting 
motives. 

Not  that  in  this  case  they  act  in  general, 
either  of  them,  with  their  whole  force  on  the 
sinister  side.  For  here,  the  testimony  dic- 
tated by  the  fear  of  shame,  with  or  without 
the  fear  of  punishment,  is,  by  the  supposi- 
tion, false  and  mendacious ; it  being  false, 
the  discovery  of  its  falsity  will,  in  a greater 
or  less  degree,  be  probable  : and  should  such 
discovery  eventually  take  place,  then  comes 
the  shame  and  the  punishment  on  that  side. 

Though  it  is  only  where  present  at  the 
time,  that  an  interest  of  any  kind,  acting  in 
a sinister  mendacity-promoting  direction,  can 
exercise  any  influence  — produce  any  falsity, 
in  the  testimony ; yet  neither  should  the  in- 
fluence of  any  interest  by  which  it  may  have 
happened  to  the  testimony  to  have  been  acted 
upon  at  any  antecedent  period,  be  in  every 
case  disregarded.  Supposing  the  witness  not 
tied  down  by  any  antecedent  extra-judicial 
statement  as  above,  there  is  no  interest 
prompting  him  to  represent  the  matter  in 
any  other  light  than  that  in  which  it  presents 
itself  to  his  recollection  at  the  time.  But 
the  influence  of  interest  is  not  confined  to 
the  operation  of  delivering  the  testimony, 
nor  to  the  point  of  time  at  which  that  ope- 
ration is  performed.  At  the  time  when  the 
fact  in  question  took  place,  it  may  have  in- 


in abundance,  she  was  prosecuted  for  perjury ; 
and,  after  a trial  of  the  unexampled  duration  of 
fourteen  days,  convicted:  on  evidence  which — • 
though  at  that  time  it  divided  the  bench  at  the 
Old  Bailey  (composed  chiefly  of  aldermen^)  into 
nearly  ^qual  parts — leaves,  at  this  time  of  day, 
not  the  smallest  doubt  She  was  in  consequence 
transported  to  America  for  seven  years. 

In  this  instance,  by  the  force  of  one  of  the  tu- 
telary interests — fear  of  shame  — the  wretched 
woman  was  driven  (we  see)  into  an  enterprise  of 
murder  against  the  lives  of  two  innocent  persons  : 
as  by  the  same  impulse,  so  many  unhappy  wo- 
men are  every  day  drawn  into  a transgression, 
which,  by  a blind  abuse  of  power,  is  devoted  to 
the  same  murderous  punishment,  because,  by  an 
abuse  of  language,  called  by  the  same  name. 

• This  absurd  custom  of  putting  aldermen 
in  the  commission,  was  continued  by  the  4 & 6 
Will.  IV.  c.  36.  As  most  of  these  gentlemen 
are  engaged  in  trade,  they  are  frequently  absent 
attending  to  their  own  affairs,  and  then  the 
public  business  is  effectually  stopped ; for  unless 
there  are  two  commissioners  present  in  each  of 
the  two  courts,  all  the  proceedings  would  be  void. 
The  rule  is  to  have  a real  judge,  who  does  the 
business,  with  an  alderman  sitting  by  his  side, 
reading  the  newspaper. — Ed, 
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fluenced,  perverted,  and  partialized,  the  per- 
ceptions presented  by  it — the  sort  of  cogni- 
zance taken  of  it : at  any  succeeding  point  of 
time,  it  may  have  influenced  in  like  manner 
the  recollection  of  it,  the  picture  retained  of 
it  in  the  mind.  For  the  will  is  on  all  occa- 
sions liable  to  be  influenced  by  interest.  At- 
tention is  in  great  measure  at  the  command 
of  the  will : and  by  a partial  direction  given 
to  the  faculty  of  attention,  conception  and 
recollection  are  both  capable  of  being  ren- 
dered imperfect,  and  partial  to  one  side. 

On  looking  over  the  list  of  interests  and 
motives,  this  or  that  one  will  be  apt  to  pre- 
sent itself  as  being  likely,  upon  an' average, 
to  act  with  greater  force  than  this  or  that 
other.  But  there  is  no  species  of  interest, 
the  action  of  which  has  not,  by  the  testimony 
of  experience,  been  proved  to  be  occasionally 
susceptible  of  every,  or  almost  every,  degree 
of  force,  from  the  lowest  to  the  highest.  In 
particular,  there  is  none  the  action  of  which 
is  not  susceptible  of  a degree  of  force  equal 
at  least  to  that  of  pecuniary  interest  created 
by  the  greatest  sum  of  money  that  has  ever 
been  depending  upon  a man’s  evidence. 

A consequence  is,  that  from  the  mere 
observation  of  the  species  of  the  interest  to 
which  the  action  of  a man’s  testimony  is 
exposed,  no  just  inference  can  be  formed  re- 
specting the  degree. 

Another  consequence  is,  that  neither  on 
the  number  of  interests  and  motives  acting  on 
the  same  side,  can  any  such  inference  be 
grounded.  For  suppose  half  a dozen  motives 
acting  on  one  side,  and  on  the  other  no  more 
than  one : in  the  instance  of  each  of  the  half 
dozen  interests,  the  degree  of  force  may  be 
so  low',  and  at  the  same  time  that  of  the 
single  interest  so  high,  that  the  single  one 
may  preponderate. 

This  state  of  things  is  actually  exemplified 
in  the  case  of  perjury  for  lucre.  In  the  charac- 
ter of  a seducing,  a mendacity-promoting  mo- 
tive, the  force  of  pecuniary  interest  prepon- 
derates over  that  of  all  the  standing  tutelary 
and  mendacity-restraining  motives — love  of 
ease,  fear  of  shame,  fear  of  punishment,  fear 
of  God,  sympathy  for  the  injured : two,  three, 
four,  or  all  five  of  them,  as  the  case  tnay  be. 

If,  from  the  action  of  five  interests  of  as 
many  different  species  on  one  side,  while  there 
is  but  one  that  acts  on  the  opposite  side,  the 
inference  of  the  preponderancy  of  the  five 
over  the  one  is  not  conclusive,  — much  less 
can  the  opposite  inference  be  so  — the  pre- 
ponderancy of  the  one  over  the  five.  On  this 
subject,  though  no  just  inference,  fit  for  the 
guidance  of  judicial  conduct,  can  be  deduced 
fronr  numbers,  yet  if  it  were  necessary  to 
frame  such  an  inference,  the  one  nearest  to 
truth  would  be  that  which  should  pronounce 
the  chance  in  favour  of  the  preponderancy  of 
the  five  to  be  as  5 to  1. 
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As  the  conformity  or  disconformity  of  a 
man’s  testimony  to  the  line  of  truth,  will,  in 
relation  to  each  distinguishable  fact,  depend 
upon  the  clear  amount  of  the  aggregate  force 
of  interest  acting  upon  it  in  relation  to  that 

fact, and  that  amount  will  depend  upon 

the  difference  between  the  sums  of  the  forces 
on  both  sides,  — it  is  equally  the  business  of 
the  judge  (in  order  to  enable  himself  to 
form  a right  judgment  concerning  the  cre- 
dence due  to  the  testimony,)  to  bring  to  light 
all  those  interests.  To  confine  his  consi- 
deration to  any  one  of  them,  would  be  as 
effectual  a means  as  he  could  employ,  were 
it  his  desire  to  be  deceived. 

The  testimony  of  every  man  being  at  all 
times  e.xposed  to  the  action  of  the  tutelary, 
the  mendacity-restraining  interests,  some  or 
all  of  them,  — while  his  being  exposed  to  the 
action  of  any  interest  acting  in  a sinister 
direction — acting  in  the  character  of  a men- 
dacity-promoting interest,  is  but  matter  of 
accident,  — it  follows,  that  in  the  case  of  any 
given  witness  (antecedently  to,  or  abstrac- 
tion made  of,  his  particular  situation  and  cir- 
cumstances,) truth  is,  in  every  part  of  his 
testimony,  more  probable  than  falsehood. 
The  only  interest  he  has,  acts,  on  this  sup- 
position, on  the  side  of  truth. 

On  this  supposition,  the  absence  of  men- 
dacit)%  and  even  of  bias,  is  on  his  part  certain. 
The  truth  of  his  testimony  would  also  be 
equally  certain,  were  it  not  for  the  infirmi- 
ties to  which,  in  the  character  of  a witness, 
the  intellectual  part  of  every  man’s  frame  is 
liable;  — viz.  1.  Original  mis-conception  or 
non-perception  ; 2.  Subsequent  oblivion  or 
mis-recollection ; 3.  Mis-expression. 

So  many  different  facts  as  there  are,  that 
it  falls  in  a man’s  way  to  speak  of  in  the  de- 
livery of  his  testimony ; to  the  action  of  so 
many  different  groups  of  interests  may  it  hap- 
pen to  his  testimony  to  be  exposed. 

A consequence  is,  that  the  testimony  of 
the  same  man  may  be  true  in  some  parts, 
false  and  mendacious  in  others. 

Where  a man’s  testimony  is  not  exposed 
to  the  action  of  any  interest  acting  in  a si- 
nister direction,  he  will  have  either  no  wish 
at  all  in  relation  to  the  event  of  the.  cause, 
or  if  he  has  any  wish,  it  will  be  on  the  side  of 
truth  and  justice. 

If,  at  the  same  time  that  it  stands  exposed 
to  the  mendacity-restraining  force  of  the  tu- 
telary interests,  it  is  exposed  to  the  force  of 
any  interest  or  group  of  interests  acting  in  a 
sinister  direction,  his  wishes  will  be  on  that 
aide:  and  his  testimony,  if  true,  will  pro  tanto 
have  run  counter  to  the  current  of  his  wishes. 
If,  at  the  same  time,  it  is  exposed  to  the 
force  of  any  particular  occasional  interest  act- 
ing on  the  same  side  with  that  of  the  stand- 
ing tutelary  ones,  there  will  then  be  interest 
against  interest ; and  his  wishes  will  be  on 


the  one  side  or  the  other,  according  to  the 
comparative  force  of  the  contending  masses 
of  casual  interest. 

When  the  testimony  of  a man  is  delivered, 
in  a cause  in  which  he  is  a party  concerned 
in  interest,  — in  respect  of  every  fact  which, 
to  his  eyes,  presents  itself  as  of  a nature  to 
exercise  an  influence  on  the  event  of  the 
cause,  his  testimony  is  exposed  to  the  action 
of  interest  in  a sinister  direction ; and  by 
whatever  part  of  his  testimony  (if  any)  a fact 
is  asserted,  the  tendency  of  which  is  to  con- 
tribute anything  towards  causing  the  suit  to 
terminate  to  his  disadvantage,  that  part  of  his 
testimony  runs  counter  to  the  current  of  his 
wishes.  As  often  as  this  is  the  case  (i.  e.  that 
a fact  possessing  such  a tendency  is  disclosed 
by  his  testimony,)  there  is,  in  regard  to  every 
such  fact  so  asserted  by  him,  a certainty  that 
the  disclosure  of  it  has  not  been  brought  about 
by  the  action  of  any  sinister  interest ; and 
therefore,  that,  if  not  true,  it  is  at  any  rate 
not  bebeved  by  him  to  be  false  ; and  that  the 
falsity  (if  there  be  any)  is  the  result  not  of 
any  sinister  interest  acting  on  the  will,  but  of 
some  infirmity  (as  above)  the  seat  of  which 
is  in  the  intellectual  branch  of  his  frame.  In 
so  far,  therefore,  as  the  testimony  a man  gives 
is  of  a nature  to  operate  to  his  disadvantage, 
it  presents  a stronger  reason  for  its  being  re- 
garded as  true,  than  can  be  presented  by  tes- 
timony to  the  same  effect  by  any  other  person. 
As  far  as  a man’s  testimony  makes  against 
himself,  it  produces  naturally  on  the  mind  of 
the  judge  a stronger  persuasion  of  its  truth, 
than  can  be  produced  by  the  testimony  of  any 
extraneous  witness. 

To  gain  credence  for  a fact  which,  true  or 
false,  has  been  believed  by  the  witness  to  be 
true,  — instances  have  sometimes  happened, 
where,  by  his  testimony,  he  has  deposed  to 
facts,  of  the  falsity  of  which  he  himself  was 
conscious  at  the  time.* 

Hence  another  consideration,  helping  to 


• To  apply  this  to  religion.  In  perhaps  all 
religions  there  have  been  sham  miracles  per- 
formed, and  false  accounts  of  miracles  never  per- 
formed. But,  from  a man’s  having  joined  in  the 
performance  of  a sham  miracle,  or  fabricated  an 
account  of  a miracle  known  by  himself  never  to 
have  been  performed,  we  are  not  to  conclude 
that  in  each  instance  he  has  disbelieved  the  ex- 
istence of  miracles  of  earlier  date,  said  to  have 
been  wrought  under  the  same  religion.  These 
miracles  (says  he  to  himself)  are  true;  but  at 
the  present  conjuncture  they  do  not  produce  that 
general  conviction  which  it  were  so  much  to  be 
wished  they  did.  Let  us  aid  the  efficacy  of  truth 
by  a pious  and  useful  falsehood. 

By  whomsoever  else  such  policy  may  be 
demned,  it  can  never  with  any  consistency 
condemned  by  any  of  those  lawyers  who,  ona^cn. 
an  infinite  varie^  of  occasions,  ^d  without 
assignable  specific  use,  have  given  inveiTOWi* 
currency,  or  support,  to  so  many  pemiokidfriWB®* 
hoods. 
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show  the  weakness  of  the  inference,  that, 
because  in  one  part  of  his  testimony  a man 
has  been  false,  even  to  mendacity,  therefore 
in  all  the  other  parts  of  his  testimony  he  has 
also  been  false : the  erroneousness  of  the  rule. 
False  in  one  thing,  therefore  in  everything ; 
or,  Once  false,  and  always  false. 

Without  being  mendacious,  it  may  happen 
to  a man’s  testimony  to  be  false  ; and  that, 
too,  even  in  consequence  of  the  action  of  in- 
terest : this  is  the  case  of  bias. 

By  the  force  of  bias,  understand  the  force 
of  any  interest  acting  on  his  testimony  in  a 
sinister  direction,  and  in  such  manner  as  to 
produce,  on  the  part  of  such  his  testimony, 
a departure  from  the  line  of  truth,  but  a de- 
parture such  as  he  is  not  conscious  of. 

Falsehoods  produced  by  bias,  are  such,  and 
such  alone,  of  the  falsity  of  which,  he  by 
whom  the  false  testimony  is  delivered  is  not 
conscious  at  the  time. 

It  is  not  every  sort  of  falsehood  that  a man 
is  capable  of  uttering,  or  at  least  apt  to  utter, 
without  being  conscious  of. 

The  sorts  of  falsehoods  into  which  a man 
is  most  apt  to  be  led,  are  the  following,  viz. 

1.  Negative  falsehoods;  falsehoods  consist- 
ing in  the  denial  of  some  fact  or  circumstance 
which  in  reality  took  place. 

A man’s  attention  is,  in  a great  degree,  at 
his  command  : which  is  as  much  as  to  say, 
under  the  direction  of  his  wishes.  What, 
on  any  account,  he  finds  a pleasure — an  un- 
mixed pleasure,  in  attending  to,  he  attends 
to  of  course  ; what  it  gives  him  pain  to  at- 
tend to  (understand,  a clear  balance  on  the 
side  of  pain,)  he  withdraws  his  attention 
from ; unless  the  pain  produced  by  the  per- 
ception be  so  great  as  to  divest  him  of  the 
command  he  possesses  over  his  attention  in 
slighter  cases. 

2.  Falsehoods  in  degree ; or,  in  other 
words,  falsehoods  of  exaggeration : falsehoods 
respecting  degree,  — viz.  in  number,  weight, 
or  measure.  Of  the  exact  degree  he  has  no 
recollection,  of  the  correctness  of  which  he 
is  himself  persuaded  : if  he  has,  the  falsity  is 
mendacity,  not  the  pure  result  of  bias.  He 
is  fearful  of  departing  from  the  truth,  to  the 
prejudice  of  that  side  to  which  his  wishes 
are  attached : by  this  fear  he  is  driven  into 
an  error  on  the  opposite  side — an  error  to  the 
■ prejudice  of  the  opposite  side.  Suppose  the 

falsity  consists  in  representing  the  degree 
greater  than  it  is.  Under  the  apprehension 
of  representing  it  as  less  than  the  reality,  he 
has  represented  it  as  being  greater.  The  con- 
siderations which  pleaded  in  favour  of  increase 
being  conformable  to  the  bent  of  bis  wishes, 
being  agreeable  to  him,  being  sources  of  plea- 
sure, the  force  of  his  attention  was  directed 
upon  them,  since  it  went  to  increase  that 
pleasure.  On  the  other  side,  pain  being  the 
consequence  and  accompaniment  of  the  atten- 
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tion,  the  attention  as  naturally  turned  aside 
from  it. 


CHAPTER  III. 

OF  PECUNIARY  INTEREST,  CONSIDERED  AS  A 

GROUND  OF  UNTRUSTWORTHINESS  IN  TES- 
TIMONY.* 

In  estimating  the  force  of  a pecuniary  inte- 
rest in  its  action  upon  the  testimony  of  a man 
whose  character  in  respect  of  probity  is  not 
taken  into  consideration,  two  main  points  are 
to  be  considered  : — 

1 . The  value  of  the  respective  interests  in 
themselves. 

2.  The  pecuniary  circumstances  of  the  per- 
son. 

In  estimating  the  value  of  a pecuniary  in- 
terest, four  points  are  to  be  considered : — 

1.  The  magnitude  of  the  sum  by  which  it 
is  represented. 

2.  The  value  of  it  in  respect  of  time ; i.  e. 
according  as  it  is  in  possession  or  not  in  pos- 
session. 

3.  If  not  in  possession,  the  value  of  it  in 
respect  of  certainty,  according  as  the  interest 
is  vested,  or  the  possession  depending  for  its 
commencement  upon  contingencies. 

4.  The  duration  of  it:  in  respect  of  which 
(in  so  far  as  the  interest  is  represented  by  a 
sum  of  money)  perpetuity,  unless  anything 
be  specified  to  the  contrary,  is  supposed. 

In  whatsoever  shape  the  property  creative 


* If  the  slight  sketch,  in  the  way  of  instruc- 
tion, here  given,  be  of  use  with  reference  to  the 
present  purposes,  so  will  it  for  the  purpose  of 
divers  otlier  operations  performable  on  the  field 
of  judicature:  as,  for  example: — 

1.  Liquidation  of  the  quantum  of  punishment, 
when  (in  part  or  in  whole)  pecuniary. 

2.  Liquidation  of  the  quantum  which,  in  the 
name  of  satisfaction  for  loss,  with  or  without  in- 
jury, a plaintiff  ought  to  receive. 

3.  Liquidation  of  the  quantum  which,  on  the 

same  score,  a defendant  ought  to  be  compelled 
to  pay.  . 

For,  on  this  ground,  the  views  of  the  judge 
will  be  incomplete  and  partial,  if  (where  the 
importance  of  the  cause  warrants  it,  and  the 
difference  of  circumstances  is  considerable)  the 
circumstances  on  both  sides  be  not  taken  into 
the  account. 

4.  Adjustment  of  the  pecuniary  burthen  proper 
to  be  occasionally  imposed  on  parties,  extraneous 
witnesses,  or  third  persons,  in  the  course  of  pro- 
cedure, rather  than  that  failure  of  justice  or  mis- 
decision  should  take  place.  See  Book  IX.  Part 
II.  Cases  in  which  Exclusion  is  ‘proper;  Chaps. 
II.  and  III.  Vexation  and  Expense. 

On  all  these  accounts  taken  together,  a com- 
plete and  carefully  constructed  set  of  instructions 
on  this  head  would,  in  every  code  of  procwure, 
be  a fit  and  useful,  not  to  say  a necessary,  docu- 
luent.  , , 

The  present  pretends  to  no  other  characte 
than  that  of  a sample,  and  imperfect  outline. 


RATIONALE  OF  JUDICIAL  EVIDENCE.  [Book  X 


ut  the  interest  happens  to  be  — where  (for 
the  purpose  of  comparison  with  another  in- 
terest) any  correct  estimate  is  to  be  formed 
of  it,  — it  must,  if  not  already  existing  in  the 
shape  of  a sum  of  money,  he  reduced  to  that 
shape. 

The  value,  and  consequently  the  menda- 
city-promoting force,  of  a pecuniary  interest, 
the  money  not  being  in  hand,  is  less  and  less, 
in  proportion  as  the  time  at  which  it  is  to  be 
in  hand  is  more  and  more  distant : 

So  (the  time  at  which,  if  at  all,  it  is  to 
come  in  hand,  being  given,)  in  proportion  as 
the  event  of  its  coming  in  hand  is  more  or 
less  uncertain ; i.  e.  in  the  proportion  between 
the  number  representative  of  the  chances 
against  its  coming  in  hand,  and  the  number 
representative  of  the  chances  in  favour  of  its 
coming  in  band. 

In  regard  to  uncertainty,  a distinction  must 
be  noted  between  the  case  where  the  event 
depends  merely  upon  physical  causes,  not 
depending  in  ordinary  cases  upon  the  will  of 
man  (such  as  the  death  of  Titius  before  that 
of  Sempronius ;)  and  the  case  where  it  de- 
pends wholly  or  partly  upon  moral  causes 
(such  as  the  will  of  Titius  or  Sempronius.) 
In  the  former  case,  the  interest  will  in  gene- 
ral have  a rateable  value ; and  the  force  of 
it  may  be  rated  at  the  sum  which,  if  sold,  it 
would  (as  supposed)  produce.  In  the  other 
case,  it  cannot,  generally  speaking,  have  any 
rateable  value ; and  yet  the  force  of  it,  when 
acting  upon  testimony,  may  be  little  different 
from  that  which  it  would  act  with,  were  the 
receipt  of  the  sum  regarded  as  not  subject  to 
uncertainty. 

Suppose  a son,  the  only  child  of  his  father, 
the  father  a widower,  and  beyond  the  age 
at  which  it  is  usual  for  men  to  marry,  or,  if 
married,  to  beget  children : the  estate  of  the 
father  at  his  own  disposal,  not  assured  to  the 
son  by  law:  of  the  disposition  of  the  father, 
in  respect  of  amity  towards  the  son,  nothing 
known,  therefore  amity  to  be  presumed.  At 
market,  the  interest  of  the  son  in  the  pro- 
perty in  possession  of  the  father  (he  not  join- 
ing in  the  sale)  would  not  be  saleable.  Yet, 
suppose  the  title  of  the  father  to  the  whole 
estal  2 to  be  in  dispute,  and  the  son  examined 
as  a witness:  the  force  with  which  the  men- 
dacity-promoting interest  created  by  the  value 
of  the  estate,  acted  upon  his  bosom,  would 
not  be  in  this  case  materially  less  than  what 
it  would  be  had  the  estate  been  assured  to 
him  by  law, — viz.  to  be  received  by  him  after 
and  upon  his  father’s  decease. 

In  like  manner  (even  setting  aside  what- 
ever interest  might  in  this  case  be  constituted 
by  the  tie  of  sympathy,)  the  force  with  which 
their  respective  interests  in  the  estate  acted 
on  their  respective  bosoms,  would  not,  in  the 
bosom  of  the  son,  be  diminished  by  a sum  so 
great  as  the  sum  representative  of  the  value 


of  the  estate  for  and  during  the  father’s  life; 
inasinuch  as,  during  the  life  of  the  father,  the 
son  is  naturally  a sharer  in  the  advantages 
attached  to  the  father’s  property,  notwith- 
standing the  legal  dependency  of  the  quantum 
of  that  share  upon  the  father’s  pleasure. 

In  a rough  way,  and  even  in  a way  suf- 
ficiently adapted  to  divers  other  purposes,  the 
state  ofa  man’s  circumstances  may  be  express- 
ed by  the  difference  between  the  saleable  value 
of  his  property  in  hand,  and  the  sum  of  the 
debts  (including  pecuniary  obligations  of  all 
sorts)  to  the  discharge  of  which  he  stands 
bound. 

But,  for  the  purpose  of  estimating  the  se- 
ductive force  with  which  a given  mass  of 
pecuniary  interest  may  be  considered  as  act- 
ing on  a man’s  testimony,  several  other  cir- 
cumstances will  require  to  be  taken  into 
account,  viz 

1.  The  state  of  his  pecuniary  circumstances 
in  respect  of  present  exigency  or  the  propor- 
tion between  present  need  and  present  means; 
and  this,  whether  the  sum  in  question  be  need- 
ful for  the  purpose  of  procuring  greater  profit, 
or  of  saving  him  from  greater  loss.  Remem- 
ber, to  this  purpose,  the  story  of  Esau,  who, 
under  the  pressure  of  hunger,  sold  his  birth- 
right for  a mess  of  pottage. 

2.  Proportion  between  his  exigencies,  in 
respect  of  domestic  relations,  and  his  pecu- 
niary means ; according  as  the  effect  of  such 
relations  is  to  charge  him  with  pecuniary  ob- 
ligations, or  to  afford  him  pecuniary  support. 
Whether  the  proposed  witness  be  of  the  one 
sex  or  the  other;  be  unmarried  or  married; 
be  childless  or  have  children,  and  in  what 
number,  and  whether  arrived  or  not  arrived 
at  a state  of  self-maintenance ; whether  they 
be  respectively  of  that  sex  which  has  fewest 
wants  and  most  resources,  or  of  that  which 
has  most  wants  and  fewest  resources ; with 
what  other  relations  (if  any)  in  any  of  the 
lines  of  natural  relationship,  descending,  as- 
cending, or  collateral,  the  witness  has  any 
connexion,  contributing,  as  above,  to  aug- 
ment the  sum  of  his  resources  ori  one  hand, 
or  that  of  his  exigencies  on  the  other. 

3.  Proportion  between  his  pecuniary  means 
(viz,  the  clear  amount  of  them,  after  addi- 
tion of  the  amount  of  domestic  supplies,  and 
deduction  of  the  amount  of  domestic  charges, 
as  above,)  between  his  pecuniary  means  thus 
explained,  and  his  exigencies  (if  any)  in  re- 
spect of  political  station  in  life ; since,  of  two 
persons  with  the  same  quantum  of  clear  pe- 
cuniary means  — one,  low  in  rank,  may  be  in 
a state  of  affluence  — another,  high  in  rank, 
in  a state  of  indigence. 

4.  Habitual  rate  of  expense  is  not 
respect  altogether  without  its  influence., 
men,  in  pecuniary  circumstances  in  eve^:^ 
spect  eq[ual — the  one  habitually  speOC^^® 
whole  income,  th»  other  but  th#  hMf'b* 
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a sum  to  a given  amount,  whether  coming 

in,  in  the  shape  of  extraordinary  gain,  or 
going  out,  in  the  shape  of  extraordinary  loss, 
will  be  apt  to  find  the  testimony  of  the  non- 
saving man  more  sensible  to  its  influence  than 
than  that  of  the  saving  man. 

For  Ihe  guidance  of  the  judge’s  mind,  in 
the  formation  of  his  estimate  of  the  trust- 
worthiness of  the  deponent’s  testimony,  it 
will  in  most  cases  not  be  worth  wliile  for  him 
to  subject  either  the  deponent  or  himself  (not 
to  speak  of  extraneous  witnesses)  to  the  vex- 
ation attached  to  a chain  of  investigation  thus 
particular  and  intricate.  But  there  are  cases 
in  which  it  may : and  since  it  will  often  hap- 
pen  that,  of  the  above  particulars,  a number 
more  or  less  considerable  will  come  to  light 
in  the  course  of  the  cause,  as  it  were  of  them- 
selves, or  without  any  trouble  worth  regard- 
ing,— on  this  account  it  seems  desirable  that 
the  influence  of  them  should  be  habitually 
present  to  the  mind  of  the  judge. 

The  sum  in  question  — and  a man’s  sen- 
sibility to  pecuniary  influence,  in  so  far  as  it 
can  be  collected  from  circumstances  of  an 
external  nature  (as  above,)  — being  both 
given — the  influence  of  the  same  sum  will  be 
greater — much  greater,  in  the  case  of  its  go- 
ing out  of  hand,  in  the  shape  of  antecedently 
unexpected  loss,  than  in  the  case  of  its  coming 
into  hand,  in  the  shape  of  antecedently  un- 
expected ffain. 

Value  of  a man’s  property  to-day,  say 
JEIOOO:  sum  at  stake  upon  his  testimony, 
£500.  Let  this  sum  be  taken  from  him  to- 
morrow,— the  amount  of  his  property  to-day 
is  twice  as  great  as  what  it  will  be  to-mor- 
row. But  let  this  same  sum  be  given  to  him 
to-morrow,  — the  value  of  his  property  to- 
morrow will  not  be  twice  as  great  as  it  is 
to-day. 

But  suppose  that  it  even  were  twice  as 
great : the  matter  of  wealth  is  of  no  value, 
but  in  proportion  to  its  influence  in  respect 
of  happiness.  Multiply  the  sum  of  a man’s 
property  by  2,  by  10,  by  100,  by  1000,  there 
is  not  the  smallest  reason  for  supposing  that 
the  sum  of  his  happiness  is  increased  in  any 
such  proportion,  or  in  any  one  approaching 
to  it:  multiply  his  property  by  a thousand, 
it  may  still  be  a matter  of  doubt,  whether, 
by  that  vast  addition,  you  add  a.s  much  to 
his  happiness,  as  you  take  away  from  it  by 
dividing  his  property  by  2,  by  taking  from 
him  but  the  half  of  it. 

In  many  instances  there  will  be  a difficulty 
in  deciding,  in  the  case  of  receipt  of  money, 
whether  it  be  to  be  placed  to  the  account  of 
gain,  or  of  exemption  from  loss:  and,  in  like 
manner,  in  case  of  disbursement,  whether  to 
the  account  of  loss,  or  of  non-receipt  of  gain. 
Of  this  difficulty,  when  it  occurs,  it  concerns 
the  judge  to  be  aware:  but  there  are  many 
instances  in  which  it  has  no  place. 
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CHAPTER  IV. 

OF  INTEREST  DERIVED  FROM  SOCIAL  CON- 
NEXIONS IN  general.  ' 

Gain  or  loss  may  be  expected  either  from 
the  compulsory  operation  of  law,  or  from  the 
uncoerced  conduct  of  individuals. 

The  value  of  the  sum  at  stake  being  given, 
and  the  degrees  of  proximity  and  certainty 
respectively  attached  to  the  receipt  or  loss  of 
it  being  given,  — whether  it  be  from  the  dis- 
pensations of  law  that  the  assurance  of  ac- 
quisition or  loss  is  derived,  is  a question,  the 
answer  to  which  makes  (it  is  evident)  no 
difference  in  the  value  of  the  interest,  nor 
thence  in  the  force  with  which  it  is  likely  to 
act  upon  testimony  in  the  character  of  a 
mendacity-promoting  or  mendacity-restrain- 
ing motive. 

If  (in  respect  of  the  value  of  the  interests 
created,  and  the  force  with  which  they  re- 
spectively act  upon  testimony)  acquisition 
and  loss,  when  considered  as  resulting  from 
the  dispensations  of  law,  are  in  general  supe- 
rior to  acquisition  or  loss  to  the  same  amount 
when  expected  from  causes  with  which  law 
does  not  interfere,  — this  superiority  is  far 
from  being  constant  or  universal.  Of  the 
operations  of  law  the  effect  can  never  be  so 
prompt  as  the  effect  of  operations  in  which 
the  law  has  no  concern  is  in  many  instances. 
And,  how  necessary  soever  the  coercive  and 
protective  force  of  law  may  in  general  be,  to 
the  giving  to  men’s  possessions  a degree  of 
certainty  not  derivable  from  any  other  source, 
— yet,  in  many  instances,  acquisition  or  loss, 
looked  to  from  this  or  that  source,  will  appear 
to  a particular  individual  still  more  certain, 
as  well  as  prompt,  than  any  acquisition  or 
loss  to  the  same  amount  that  could  have  been 
expected  by  him  from  the  hand  of  law. 

For  years  together  a journeyman  has  been 
employed  by  the  same  master  at  a guinea 
and  a half  a-week:  from  any  other  master  he 
would  not  expect  to  get  above  one  guinea  a- 
week:  it  is  in  the  power  of  the  master,  any 
Saturday  evening  in  the  year,  to  break  off  all 
connexion  with  him  on  paying  him  the  guinea 
and  a half  for  his  week’s  work.  Says  the 
master  to  the  journeyman,  On  Friday  next 
you  are  to  appear  in  such  or  such  a court:  if, 
on  that  occasion,  you  do  not  give  testimony 
to  such  or  such  an  effect,  the  wages  you  re- 
ceive the  next  day  will  be  the  last  wages  you 
ever  receive  from  me.  Who  does  not  see 
that  the  force  with  which  a threat  to  this 
effect  acts  on  the  testimony,  will  be  greater 
than  if,  in  the  event  of  his  giving  a testimony 
opposite  to  that  required  of  him  as  above,  he 
were  to  incur  a legal  debt  to  the  amount  of 
twenty-six  guineas  (a  year's  extra  wages,) 
he  not  being  destitute  of  the  means  of  pay- 
ing it  ? 
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Vary  the  case,  by  substituting  for  employer 
and  journeyman,  customer  and  dealer : both 
of  these  in  the  condition  of  masters : the  re- 
sult, in  respect  of  the  action  of  the  interest 
on  the  testimony  of  the  witness,  will  not  be 
materially  different. 

Let  the  event,  on  which  the  supposed  debt 
of  twenty-six  guineas  attaches  upon  the  jour- 
neyman, be  this,  — viz.  that  of  the  master’s 
gaining  the  cause.  Here,  then,  is  an  apparent 
interest,  appearing  to  act  upon  the  witness 
in  such  manner  as  to  incite  him  to  testify 
against  his  master,  though  it  were  at  the 
expense  of  truth;  while  yet,  in  fact,  he  is 
incited  to  testify  in  favour  of  his  master,  by 
an  opposite  interest,  which,  though  perhaps 
not  apparent,  is  much  stronger  than  the  ap- 
parent one. 

Ties  of  this  sort  are  alike  obvious  and  nu- 
merous. In  point  of  force  — even  supposing 
the  interest  created  in  each  instance  to  be  a 
mere  pecuniary  interest,  unfortified  by  any 
mixture  of  sympathy  — it  is  no  more  suscep- 
tible of  any  determinate  limits  than  the  inte- 
rest constituted  by  a liquidated  sum  payable 
on  the  spot.  If,  then,  to  the  exclusion  of 
these  less  conspicuous  but  not  less  powerful 
ties,  the  judge  were  to  keep  his  eye  fixed  on 
the  interest  constituted  by  a liquidated  pe- 
cuniary sum,  he  would  be  in  a way  to  be 
continually  deceived.* 

If,  in  the  cases  where  it  is  thus,  as  it  were, 
latent  and  unconspicuous,  the  single  force  of 
pecuniary  interest  is  capable  of  rising  to  a 
level  with  any  to  which  a conspicuous  inte- 
rest of  the  same  kind  is  usually  wont  to  rise, 
— much  more  is  it  where  it  happens  to  it  to 
be  corroborated  by  the  force  of  sympathy. 

In  this  situation,  in  the  ordinary  state  of 
things,  are  to  be  found  the  several  descrip- 
tions of  persons  who  stand  connected  with 
others  by  the  ties  of  natural  relationship : — 

1.  The  child,  with  reference  to  the  father, 
or  mother,  or  both, 

2.  Any  person  junior  in  age,  by  whom  ex- 
pectations are  entertained  from  the  bounty  of 
a relation  senior  in  age;  whether  in  the  sim- 
ple ascending  line  (as  grandfather  or  grand- 
mother,) or  in  the  double  or  collateral  line 
(as  uncle  or  aunt  in  any  degree,  or  their  de- 
scendants in  any  degrees.) 

Exclusive  of  the  complex  interest  com- 
posed of  a mi.xture  of  pecuniary  interest  and 
natural  sympathy,  is  the  interest  which  has 
place  where  the  one  of  the  parties  is  subject 


* In  virtue  of  the  existing  exclusionary  rules, 
this  state  of  constant  deception  has  been,  time 
out  of  mind,  the  lot  of  English  judges.  But,  the 
mischief  falling  exclusively  upon  the  party  in 
the  right,  while  the  advantage  of  it  is  shared 
between  the  party  in  the  wrong  and  the  firm  in 
which  the  judges  are  the  acting  partners,  no  de- 
ception (it  has  been  seen)  was  ever  submitted  to 
with  a more  unruffled  acquiesence. 


to  the  direction  and  government  of  the 
other. 

The  case  in  which  this  sort  of  interest  is 
capable  of  existing  in  its  purest  state,  un- 
mixed with  any  of  the  other  interests  that 
are  so  naturally  connected  with  it,  is  that 
which,  in  the  bosom  of  the  ward,  is  created 
by  his  dependence  on  the  guardian.  Pecu- 
niary interest,  howsoever  accidentally  com- 
binable  with  it,  belongs  not  to  the  case:  and 
as  to  sympathy,  if  it  be  a natural  accompani- 
ment, neither  is  antipathy  an  unnatural  one: 
at  any  rate,  if  it  be  supposed  that  upon  an 
average  there  is  a balance  on  the  side  of  sym- 
pathy, it  cannot  be  supposed  that  this  balance 
can  in  its  amount  approach  near  to  that  which 
has  place  in  the  more  ordinary  case,  where  the 
relationships  of  guardian  and  parent  are  com- 
bined in  the  same  person. 

Now  the  interest  created  by  dependence 
oil  natural  domestic  power,  — of  what  is  it 
composed  ? Of  the  fear  of  pains  of  many 
kii«ls,  added  to  the  hope  of  pleasures  of  most 
kinds. 

The  interest  capable  of  being  created  in 
the  bosom  of  the  domestic  subordinate,  by 
his  dependence  on  his  correlative  superordi- 
nate, is  so  obvious,  as  scarcely  to  require 
mention,  though  it  were  only  in  the  way  of 
memento. 

The  interest  capable  of  being  created  by 
the  same  relationship  in  the  bosom  of  the  su- 
perior,— this  interest,  howsoever  obvious,  is 
somewhat  less  obvious  than  the  interest  cre- 
ated in  the  correlative  and  opposite  case. 

In  general,  and  throughout  the  circle  of 
domestic  relationships,  the  social  interest  — 
the  interest  of  sympathy,  is  apt  to  exist  in 
greater  force  in  the  bosom  of  the  superordi- 
nate, than  in  the  bosom  of  the  subordinate — 
in  the  bosom  of  the  parent  than  in  the  bosom 
of  the  child ; and  so  on  through  the  string  of 
more  and  more  distant  relationships,  which 
are,  as  it  were,  the  images,  fainter  and  fainter 
the  oftener  they  are  transmitted  or  reflected, 
of  the  relationship  betwixt  parent  and  child. 
Of  this  disparity,  the  cause  is  to  be  found  in 
the  pleasure  of  power  peculiar  to  the  parent, 
and  in  which  the  child,  though  the  source  of 
it,  has  no  share.  If  in  this  or  that  instance 
the  balance  be  reversed,  the  cause  is  to  be 
looked  for  partly  in  the  superior  sensibility 
of  youth,  partly  in  the  idiosyncratic  tempera- 
ment of  the  individual. 

But  besides  this  social  interest,  the  rel^ 
tionship  of  the  superior  to  the  subordinate  is 
susceptible  of  giving  lodgment  to  an  interest 
of  the  self-regarding  kind,  which  must  not 
be  overlooked.  In  the  case  of  parent  and 
child,  the  superior  stands  bound  by  a variety 
of  ties  to  make  provision  for  the  susten^noa 
of  the  subordinate.  But,  the  more  of  his 
tenance  the  child  draws  from  souroesnt^ 
than  the  pecuniary  funds  of  the  the 
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1«S3  is  tbe  quantity  by  which  it  is  necessary 
he  should  diminish  the  amount  of  these  funds. 
As  often,  therefore,  as  money  is  at  stake  in 
a suit  to  which  the  child  is  party,  and  the 
parent  a witness,  — the  interest  to  the  ac- 
tion of  which  the  testimony  of  the  witness 
is  exposed,  adds  to  the  universally-operative 
social  interest  an  interest  strictly  pecuniary, 
an  interest  of  the  self-regarding  kind.  And 
so,  in  regard  to  all  persons  standing  in  this 
respect  in  the  place  of  parents : allowance  be- 
ing made  for  the  comparative  faintness  of  the 
obligation,  legal  or  moral,  in  their  respective 
cases. 

An  interest  exerting  its  influence  on  testi- 
mony, is  alike  capable  of  being  created  by 
the  hope  of  good,  and  by  the  fear  of  evil.  On 
many  occasions,  the  object  being  given,  hope 
and  fear  looking  to  that  object  run  into  one 
another,  and  are  undistinguishable : for  when 
a good  of  any  kind  has  been  habitual  in  a 
degree  sufficient  to  keep  up  expectation  of 
its  continuance,  it  is  difficult  to  say  to  which 
of  the  two  denominations,  hope  or  fear,  the 
expectation  entertained  in  relation  to  it  ought 
to  be  referred  in  preference — to  the  hope 
of  retaining,  or  to  the  fear  of  losing  it.  In  a 
more  particular  degree,  the  observation  holds 
true  in  regard  to  that  particular  species  of 
good,  which  is  composed  of,  or  has  for  its 
efficient  cause,  the  matter  of  wealth:  money, 
money’s  worth,  and  whatever  may  be  to  be 
had  by  means  of  money. 

Here  and  there,  perhaps,  a mass  of  interest 
may  be  found,  consisting  of  the  fear  of  evil, 
without  any  hope  of  good — a mass  of  interest 
having  no  connexion  in  any  way  with  the 
matter  of  wealth.  Suppose  two  persons  in 
office,  military  or  unmilitary ; the  one,  to  some 
purposes,  under  the  direction  of  the  other  ; 
from  the  favour  of  the  superior,  the  inferior 
is  not  in  the  habit  of  deriving,  nor  in  the  way 
to  derive,  money  or  money’s  w'orth  : on  the 
part  of  the  inferior,  therefore,  the  fear  of  evil 
(if  it  exists)  exists  in  a state  of  relative  purity, 
unmixed  with  the  hope  of  good.  Suppose, 
then  (what  is  generally  the  case,)  that  with- 
out committing  himself  in  any  way  [i.  e.  with- 
out subjecting  himself  in  any  degree  to  legal 
punishment,  or  even,  to  appearance  at  least, 
to  any  certain  and  decided  portion  of  shame,) 
it  is  in  the  power  of  the  superior  to  inflict 
habitual  vexation  on  the  other:  the  force  of 
this  vexation,  is  the  force  with  which  the  will 
of  the  superior  is  capable,  in  an  influential 
way,  of  acting  on  the  conduct  of  the  inferior, 
on  any  such  occasion  as  that  of  delivering 
testimony,  as  well  as  on  any  other. 

Let  the  degree  of  vexation  thus  producible 
be  such,  thal;  whereas  the  official  emolument 
of  the  inferior  is  equal  to  £100  a year, — to 
rid  himself  of  this  vexation,  he  would  be  con- 
tent to  render,  under  another  superior,  the 
■ame  official  service  for  £20  a-year  less.  On 
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this  supposition,  the  non-pecuniary  interest 
by  which  the  testimony  of  the  inferior  may 
be  acted  upon  in  any  direction,  proper  or 
sinister,  is  equal  to  a pecuniary  interest  con- 
stituted by  the  eventual  assurance  6f  a loss 
(he  having  the  means  of  sustaining  it)  equal 
to  the  present  value  of  an  annuity  of  £20  a 
year  for  his  life  ; at  twelve  years’  purchase, 
say  £120. 

In  the  case  of  these  several  relationships, 
comparison  being  made  between  sympathy 
and  antipathy,  — sympathy  will  naturally  be 
regarded  as  the  sort  of  affection  predominant, 
on  an  average  : the  balance  of  such  affections 
as  are  not  of  a self-regarding  nature,  will 
naturally  be  looked  for  on  that  side,  and  as 
adding  its  force  to  whatever  may  happen  to 
be  exerted  by  the  pecuniary  interest,  and  the 
other  self-regarding  ones. 

But  it  would  be  a gross  oversight,  and  a 
copious  source  of  deception  to  the  judge,  if 
(to  the  purpose  of  judging  of  evidence,  or  to 
any  other  purpose)  he  were  to  be  altogether 
unaware  of  the  casual  predominance  of  the 
dissocial  affection  of  antipathy,  even  between 
the  nearest  relations.  On  a variety  of  occa- 
sions which  force  themselves  upon  his  view, 
he  beholds  the  marks  and  fruits  of  their  anti- 
pathy in  the  suits  to  which  they  are  the  con- 
tending parties:  and  well  may  he  conceive 
that  the  cases  in  which  the  antipathy  thus 
manifests  itself,  form  but  a part,  and  that  a 
small  part,  of  those  in  which  it  exists,  and 
that  in  a degree  capable  of  exercising  on  tes- 
timony a sinister  influence. 

The  inference,  therefore,  which  is  to  be 
grounded  on  the  several  relations,  domestic 
and  political,  is,  — a general  presumption  of 
mutual  sympathy  — stronger  or  weaker  ac- 
cording to  the  nature  and  degree  of  the  rela- 
tionship,— but,  on  every  occasion,  liable  to 
be  rebutted  by  special  evidence. 

CHAPTER  V. 

OF  INTEREST  DERIVED  FROM  SEXUAL 
CONNEXIONS. 

I.  The  superiority  of  the  interest  which  the 
relation  of  husband  and  wife  is  capable  of 
creating,  when  compared  with  the  interest 
capable  of  attaching  itself  to  any  of  the  others, 
is  too  obvious,  and  too  clear  of  dispute,  to 
need  bringing  to  view  by  any  special  obser- 
vations. 

The  only  particulars  to  which,  on  the  sub- 
ject of  this  relation,  it  can  ever  happen  to 
need  bringing  to  view,  are  the  cases  fornnng 
so  many  exceptions  to  the  general  rule : the 
cases  in  which  the  interest  commonly  attached 
to  this  relation,  and  acting  on  testimony  in 
a correspondent  direction  and  with  a corre- 
spondent degree  of  force,  may  happen  to  act 
with  an  inferior  degree  of  force,  though  in 
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that  same  direction;  or  even  in  a direction 
plainly  opposite. 

The  general  rule  is  too  obvious  to  admit 
the  possibility  of  the  judge’s  regarding  it  in 
any  case  with  a degree  of  attention  inferior 
to  that  which  is  its  due.  On  this  occasion, 
as  on  others,  one  great  use  of  a body  of  in- 
structions from  the  legislator  to  the  judge,  is 
the  preventing  him  from  seeking,  in  the  cover 
afforcletl  by  general  rules,  a cloak  for  imbe- 
cility, or  indoletme,  or  negligence,  or  indif- 
ference, or  partiality,  or  corruption  of  a still 
grosser  nature:  — in  the  present  instance,  for 
affecting  to  sec  an  influencing  interest  where 
there  is  none,  or  to  see  such  interest  where 
there  is  an  opposite  one;  for  presuming  the 
bias  of  the  witness  to  be  on  one  side,  when 
the  facts  in  the  cause,  if  he  chose  to  look 
at  them,  would  show  it  to  be  acting  on  the 
opposite  side. 

A suit  or  cause,  criminal  or  civil ; the  hus- 
band, plaintiff  or  defendant : on  his  side,  or 
on  the  opposite  side,  the  testimony  of  his 
wife  is  called  in.  If  nothing  else  appears  in 
the  cause  than  that  she  is  his  wife, — if,  of 
the  terms  on  which  (in  respect  of  amity  or 
the  contrary)  they  live,  no  special  indications 
present  themselves  — nothing  but  the  ex- 
istence of  the  matrimonial  relation,  — the 
ordinary  degree  of  affection  must,  and  will  of 
course,  be  understood  to  subsist. 

Cut  this  presumption  ought  to  be  under- 
stood as  capable,  for  this  purpose,  to  be  re- 
butted at  any  time,  by  the  proof  of  special 
facts  indicative  of  the  contrary:  such  as  se- 
paration, whether  by  consent,  or  by  authority 
of  law;  elopement  on  the  part  of  the  wife; 
habitual  and  open  adulterous  cohabitation, 
on  the  part  of  the  wife,  in  a house  separate 
from  that  of  the  husband. 

But  neither  should  these  indications,  how- 
soever strong  the  presumption  which  they 
afford,  be  regarded  as  conclusive  evidence  of 
the  absence  of  all  interest. 

Separation  will  not  take  away  the  pecu- 
niary interest  which  the  wife  has  in  the  gain 
or  loss  that  may  happen  to  her  husband,  un- 
less her  maintenance  is  fixed,  has  been  so  for 
a length  of  time,  and  all  intercourse  between 
them  has  ceased  : nor  even  then  altogether, 
since  pecuniary  loss  on  the  part  of  the  hus- 
band would  in  some  cases  disable  him,  wholly 
or  in  part,  from  affording  such  maintenance. 

Notwithstanding  separation,  elopement,  or 
adulterous  cohabitation  still  subsisting,  the 
common  interest  may  have  regained  its  ori- 
ginal force,  if  from  other  incidents  there  ap- 
pears reason  to  believe  that  a reconciliation 
has  already  taken  place,  or  is  likely  to  take 
place. 

The  interest,  and  its  influence  on  the  tes- 
timony, depending  not  on  the  outward  and 
factitious  bond  or  symbol  of  connexion,  a 
token  given  at  some  distant  point  of  time  ~ 
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but  upon  the  affections  prevalent  in  the  bo- 
som of  the  witness  at  the  very  time  of  the 
utterance  of  her  testimony,  — whatever  indi- 
cations of  a contrary  interest  happen  at  that 
time  to  present  themselves,  present  the  same 
demand  for  the  judge’s  attention  as  any  other 
e vidence  by  which  the  trustworthiness  of  tes- 
timony may  be  affected. 

On  this  occasion,  however,  it  concerns  the 
judge  to  keep  bis  attention  open  to  two  cir- 
cumstances. 

1.  One  is,  that — where  the  importance  of 
the  cause,  in  its  own  nature  or  in  the  eyes 
of  the  party  and  witness,  is  such  as  to  create 
an  interest  capable  of  supporting  them  under 
the  trouble  of  the  imposture  — appearances 
of  dissension,  and  even  enmity,  between  the 
husband  and  the  wife,  may  be  put  on,  for  the 
purpose  of  rebutting  the  presumption  of  con- 
jugal partiality,  and  thence  gaining  for  her 
testimony  a degree  of  credit  beyond  what 
properly  belongs  to  it. 

2.  Another  is,  that  whatsoever  ill-humour 
or  antipathy  may  be  really  prevalent  at  the 
time,  the  pecuniary  interest  (a  self-regarding 
interest,  an  interest  in  a considerable  degree 
inseparable  from  the  legal  obligations  at- 
tached to  the  connexion)  remains  on  the 
other  side  to  oppose  its  force  to  that  of  the 
dissocial  interest : so  that  unless  the  case  be 
such  that  the  disadvantage  that  would  fall  on 
the  husband  in  consequence  of  the  loss  of  his 
cause,  would  have  no  material  effect  on  his 
purse,  — her  testimony  will  not,  by  any  such 
disagreement,  be  divested  of  all  bias  in  favour 
of  his  side  of  the  cause;  unless  (as  is  some- 
times the  case  between  adversaries,  e.  g.  in 
all  acts  of  aggression  so  open  as  to  expose 
the  aggressor  to  inevitable  punishment)  her 
antipathy  for  her  husband  has  for  the  moment 
become  stronger  than  her  regard  for  herself. 

The  estimation  in  which  a woman  is  held, 
is  apt  to  be  more  or  less  disadvantageously 
affected,  when,  after  her  having  cohabited 
with  a man  in  the  character  of  his  wife,  a dis- 
covery is  made  that  there  was  no  marriage, 
or  that  for  some  cause  or  other  the  marriage 
was  void.  In  general,  therefore,  were  no 
other  interest  at  stake  than  the  inte/est  of 
her  reputation,. — in  a cause  in  w’hich  the  fact 
or  validity  of  the  marriage  were  in  question, 
the  testimony  of  the  wife,  if  examined  on  that 
side,  would  be  drawn  by  a strong  bias  to  the 
affirmative  side. 

Yet  cases  are  not  wanting  in  which  the 
bias  would  be  still  more  incontestably  on  the 
other  side.  For  example,  where  the  wife  is 
prosecuted  for  bigamy.  If  she  can  induce  a 
persuasion  that  the  supposed  former  marriage 
never  took  place  in  fact,  or  was  not  legal,  she 
thereby  exempts  herself  from  whatever  ptt- 
nishment  is  attached  to  that  offence. 

In  adultery  on  the  part  of  the 
cealinent  is  commonly  an  object  with  both 
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delinquents ; and  so  far  as  it  is  preserved, 
reputation  remains  unaffected.  But  open  a- 
dultery  is  likewise  not  without  example ; nor 
is  the  case  without  example,  in  which,  for  the 
purpose  of  divorce,  proofs  of  the  transgression 
have  been  purposely  furnished  by  the  wife. 

In  a cause  in  which  the  husband  is  a party, 
concealed  adultery  on  the  part  of  the  wife 
cannot  with  reason  be  regarded  as  a circum- 
stance diminishing  in  any  considerable  de- 
gree (much  less  destroying)  the  complex  and 
powerful  interest  by  which  the  testimony  of 
the  wife  is  drawn  towards  the  husband’s  side. 
The  unity  of  pecuniary  interest,  and  of  that 
sort  of  reputation  which  is  attached  to  con- 
dition in  life,  remains  unimpaired.  With  ill- 
will,  in  any  degree,  the  transgression  has  on 
her  part,  though  a most  natural,  not  a ne- 
cessary connexion,  either  in  the  character  of 
cause  or  in  the  character  of  effect.  Friend- 
ship may  remain  unchanged.  The  only  thing 
certain  is,  the  existence  of  a man  in  whose 
society  she  has  reaped  a sensual  gratification, 
which  (by  reason  of  absence,  or  debility,  or 
indifference,  or  estranged  appetite,  or  infe- 
riority in  personal  accomplishments,)  she  has 
failed  of  experiencing  in  the  arms  of  the  man 
to  whom  she  is  joined  by  law.* 

For  rebutting  the  presumption  of  partiality 
created  by  the  legal  connexion — a partiality 
in  general  little  inferior  in  strength  to  that 
which  either,  being  alone,  would  feel  for  his 
or  her  own  cause,  — the  judge  will  naturally 
carry  to  account  whatsoever  counter-indica- 
tions happen  in  any  case  to  present  them- 
selves. But  it  is  seldom  that  the  utility  of 
such  lights,  with  reference  to  truth,  and  se- 
curity against  deception  and  consequent  mis- 
decision,  will  be  important  enough  to  out- 
weigh the  vexation,  expense,  and  delay  — 
more  particularly  the  vexation  — that  would 
naturally  be  inseparable  from  an  inquiry  car- 
ried on  for  that  special  purpose. 

Cases,  however,  warranting  and  prescribing 
such  inquiry,  are  not  altogether  out  of  the 
natural  course  of  things.  Suppose  a homi- 
cide, and  the  husband  under  prosecution  for 
the  murder.  In  the  ordinary  state  of  things, 
and  to  judge  on  the  ground  of  general  pre- 
sumptions, the  testimony  of  the  wife  should 
be  little  less  partial  to  the  husband’s  side 


• Among  the  Lacedajmotiians  and  Romans, 
though  adultery  was  no  more  dispunishable  than 
horse-stealing,  a man  would  lend  his  wife  to  a 
friend  as  he  would  his  horse.  To  whatsoever 
degree  illaudable,  the  custom  does  not  the  less 
prove  the  rashness  of  any  opinion  that  should  re- 
gard adultery  on  the  part  of  the  wife  as  a proof 
of  the  extinction  of  that  partiality,  by  which,  in 
a cause  in  which  the  husband  is  party,  her  testi- 
mony will  naturally  be  drawn  towards  the  hus- 
band’s side. 

[In  Franccj  before  the  revolution,  the  effect 
even  of  notorious  adultery  in  diminishing  that 
partiality  was  as  nothing. — Editor.^ 
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than  his  own  would  be.  But  cases  have 
happened,  in  which  a wife,  by  herself,  or  in 
conspiracy  with  others,  has  been  concerned 
in  the  murder  of  her  husband ; and  the  case 
may  be,  that  bearing  towards  her  husband 
a degree  of  ill-will  strong  enough  to  have 
determined  her  to  the  enterprise  of  ridding 
herself  of  him  by  such  flagitious  means  (her 
husband  being  innocent  of  the  crime,  and 
known  by  her  to  be  so,)  her  design  is  to  em- 
ploy her  testimony  to  the  purpose  of  pro- 
curing him  to  be  convicted.  In  this  case,  the 
prevention  of  the  tremendous  calamity  of  ju- 
dicial homicide  may  depend  on  a scrutiny  into 
the  particulars  of  the  habitual  intercourse 
between  the  husband  and  the  wife. 

II.  For  the  particular  purpose  here  in 
question,  — for  the  purpose  of  judging  of  the 
influence  of  social  connexion  upon  testimony, 
— it  will  not  always  be  easy  to  say  whether, 
in  the  case  of  the  female  testifying  in  a cause 
in  which  the  male  is  a party,  the  action  ex- 
erted on  the  testimony  by  the  interest  re- 
sulting from  the  connexion,  is  likely  to  be 
most  powerful  in  the  case  of  the  wife,  or  in 
the  case  of  the  concubine. 

In  the  case  of  the  wife,  the  bond  of  con- 
nexion (excepting  in  the  extraordinary  ease 
of  divorce)  is  perpetual : in  the  case  of  the 
concubine,  it  may  be  dissolved  at  any  time, 
at  the  pleasure  of  either  of  the  parties. 

But,  in  the  case  of  the  concubine,  the 
proof  of  sympathy  borne  to  her  by  the  male 
is  more  conclusive  than  in  the  case  of  the 
lawful  wife  ; for  if  no  such  affection  existed, 
the  probability  is,  that  he  would  not  maintain 
her  in  that  character : whereas  in  the  case  of 
the  wife,  though  aversion  had  taken  the  place 
of  amity,  she  would  not  be  the  less  his  wife. 

On  the  other  hand,  again,  the  point  in 
question  here  is  not  the  afection  of  the  male 
as  towards  the  female,  but  the  affection  of 
the  female  as  towards  the  male.  But,  of  the 
affection  on  the  part  of  the  female  towards 
the  male,  the  existence  of  the  sexual  con- 
nexion is  comparatively  but  a remote  article 
of  evidence.  Without  affection  on  the  part 
of  the  male,  the  connexion  would  not  con- 
tinue: hut  it  may  continue  without  any 
affection  on  the  part  of  the  female;  since  her 
means  and  even  prospects  of  subsistence  may 
depend  upon  it.  It  may  be,  that  from  the 
first  the  sentiment  never  had  existed:  per- 
haps, having  oiiginally  existed,  it  has  become 
extinct:  perhaps  it  has  not  only  become  ex- 
tinct, but  given  place  to  the  opposite  senti- 
ment, antipathy. 

Let  the  cause  in  which  the  male  is  a party 
be  of  the  number  of  those  in  which  money  is 
at  stake.  Let  it  be  considered,  in  this  par- 
ticular case,  what  differences  are  presentetl 
between  the  situation  of  the  wife  and  the 
situation  of  the  concubine. 

In  the  ordinary  state  of  things,  the  interest 
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of  tlie  wife  in  this  case  is  identified  with  the 
ititerest  of  the  husband.  Sharing  together, 
and  in  the  company  of  one  another,  the  com- 
mon property  ^though  in  proportions  in  some 
degree  depenaent  on  the  pleasure  of  the 
stronger  party,)  the  gain  of  the  husband  is 
the  gain  of  the  wife,  the  loss  of  the  husband 
the  loss  of  the  wife.  In  the  case  of  the  con- 
cubine, the  identity  wants  much  of  holding 
good,  since  the  connexion  may  be  dissolved 
at  any  time. 

But  whether  there  be  gain  or  loss,  the  wife 
will  be  still  the  wife.  In  case  of  gain,  her 
share  in  the  additional  mass  will  not  be  apt, 
in  her  expectation,  to  differ  from  the  share 
she  had  been  accustomed  to  occupy  in  the 
original  mass ; and  so  (mutatis  mutandis)  in 
the  case  of  loss,  her  share  will  be,  in  her  ex- 
pectation, naturally  in  the  same  proportion. 

On  the  other  hand,  in  the  case  of  the  con- 
cubine, the  gain  (if  to  a certain  degree  con- 
siderable) may,  in  her  expectation,  be  liable 
to  excite  his  thirst  for  pleasure,  and  send  him 
in  search  of  more  agreeable  connexions,  either 
in  the  same  way,  or  in  the  way  of  marriage : 
but,  moreover,  in  case  of  loss,  the  loss  (if  to 
a certain  degree  considerable)  may  render  the 
pecuniary  burthen  too  heavy  to  be  borne  by 
one  who  has  it  in  his  power  to  rid  himself 
of  it  at  any  time. 

One  case  there  is,  in  which  it  is  but  natu- 
ral that  the  interest  of  the  concubine  should 
act  with  much  more  force  on  her  testimony, 
than  the  interest  of  the  wife  on  her’s.  This 
is  where,  though  the  marriage  has  not  been 
dis.solved  to  the  purpose  of  giving  room  for 
another  marriage,  the  wife  lives  separately 
from  her  husband,  and  at  a fixed  allowance. 
In  this  case,  be  the  gain  of  the  husband  what 
it  may,  the  expectation  of  sharing  in  it  is 
not  likely  to  have  place  in  the  bosom  of  the 
wife : whereas,  in  the  bosom  of  the  concubine 
(unless  where  the  gain  appears  considerable 
enough  to  excite  new  projects,)  an  expecta- 
tion of  a share  in  the  concern  will  come  of 
course.  As  to  loss,  — in  the  bosom  of  the 
concubine,  the  prospect  of  it  will  excite  a 
double  apprehension — the  apprehension  of 
seeing  her  share  diminished,  and  the  appre- 
hension of  experiencing  a total  dissolution 
of  the  connexion  from  which  it  should  have 
flowed.  But  to  any  such  loss  the  separated 
wife  may  be  comparatively  indifferent;  unless 
among  the  effects  of  it  be  that  of  trenching 
upon  her  separate  maintenance. 

Two  obvious  circumstances  there  are,  by 
the  force  of  which  the  condition  of  a concu- 
bine is  gradually  led  towards  a coincidence 
with  the  condition  of  the  wife.  One  is,  the 
birth  of  children  : especially  when,  by  their 
continuance  in  life,  their  existence  adds 
every  day  to  the  force  of  the  bands  by  which 
their  parenls  were  united  in  the  first  instance : 


the  other  is,  the  duration  of  the  connexion 
between  the  parents  themselves.* 

Where  the  importance  of  the  cause  is  such 
as  to  warrant  the  inquiry,  the  judge  will  per- 
ceive that  the  force  with  which  an  interest 
of  this  nature  is  capable  of  acting  upon  tes- 
timony, has  at  least  as  good  a claim  to  be 
taken  into  the  account  as  that  of  any  interest 
of  a nature  merely  pecuniary,  expressible  by 
a definite  sum,  liable  to  be  gained  or  lost  by 
the  testimony,  according  as  the  result  of  the 
cause  is  in  favour  of  the  one  party  or  the 
other. 

From  the  addition  of  any  other  interest  or 
interests  operating  in  the  same  direction  (be 
their  force  what  it  may,)  pecuniary  interest 
cannot  but  receive  additional  strength  and 
efficacy.  And  if,  in  the  case  of  a pecuniary 
interest  derived  from  this  or  any  other  of  the 
social  relations,  the  quantum  is  not  so  apt  as 
in  the  case  of  a simple  pecuniary  interest,  to 
be  susceptible  of  liquidation  — of  being  ex- 
pressed by  a determinate  sum, — the  force  with 
which  it  is  apt  to  act  on  testimony  is  scarcely 
on  that  account  the  less  considerable.  Of  a 
sum  not  liquidated  by  any  arithmetical  pro- 
cess, the  dimensions  are  left  to  be  adjusted 
by  the  imagination  ; and  in  a case  of  this  sort, 
the  imagination  is  not  less  apt  to  err  on  the 
side  of  increase  than  on  the  side  of  diminu- 
tion. 

The  relation  of  concubine  to  keeper  is  not 
recognised  by  the  laws,  or  it  would  not  be 
what  it  is : it  would  be  changed  into  that  of 
wife  to  husband.  In  some  countries  it  has 
been  — in  any  country  it  is  capable  of  being, 
taken  for  a ground  of  punishment.  That 
which  the  legislator  is  disposed  to  punish  — 
that  which  he  would  wish  to  prevent — that 
which  he  would  prevent  if  it  were  in  his 
power,  and  if  the  mischief  of  the  coercion 
necessary  to  prevention  would  not  outweigh 


• Of  this  latter  circumstance  such  is  the  force, 
that,  under  the  laws  of  some  countries,  cohabi- 
tation, without  further  proof,  unless  it  be  the  ac- 
quiescence of  the  man  in  the  assumption  of  his 
name  by  the  woman,  is  regarded  as  possessing, 
to  that  purpose,  whatsoever  force  has  been  given 
by  law  to  the  prescribed  solemnities.  — [This 
may  be  said  to  be  the  case  in  Scotland,  where 
parties  are  held  as  married,  if  they  have  lived 
“•  habit  and  repute  as  man  and  wife ; ” that  is,  if 
they  have  allowed  themselves  to  be  treated  by 
society  as  man  and  wife,  without  taking  measures 
to  show  that  they  wish  their  connexion  to  be  held 
in  another  light.  Were  it  proved,  however,  that 
the  passing  for  husband  and  wife  was  in  pur- 
suance of  a design  concocted  beforehand  by  the 
parties,  to  serve  a separate  purpose, — say  to  save 
the  woman’s  reputation, — marriage  would  not 
be  held  to  have  taken  place.  It  nas  to  be  ob- 
served, that  the  cohabitation  does  not,  of  itself, 
constitute  marriage; — it  is  merely  held  as  a 
proof  of  its  existence — of  the  parties  having  con- 
sented to  be  married. — Ed.]  > 
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the  mischief  of  the  obnoxious  practice,  — can- 
not be  regarded  with  satisfaction  by  the  le- 
gislator, nor  ought  in  general  to  be  so  by  the 
judge.  But  in  his  displeasure,  how  strong 
soever  it  be,  neither  the  one  nor  the  other 
will  find  any  sufficient  warrant  for  withdraw- 
ing their  attention  from  the  object  by  which 
it  is  called  forth : from  the  object,  or  from 
the  effects,  good  or  bad,  which  flow  from  it 
on  all  sides. 

Where  the  existence  of  such  a connexion 
is  taken  fora  ground  of  punishment,  it  might 
be  a severe  task  upon  the  sympathy  of  the 
judge,  were  it  out  of  his  power  to  form  his 
opinion  relative  to  the  existence  of  such  a 
connexion  for  the  purpose  of  judging  of  its 
influence  upon  testimony,  without  proceeding 
to  apply  such  his  opinion  to  the  same  fact 
considered  in  the  light  of  an  act  of  delin- 
quency, and  thereupon  to  apply  punishment 
in  consequence.  Fortunately,  no  such  colla- 
teral conclusion  need  be  formed.  To  warrant 
the  application  of  pure  punishment — of  a 
suffering  which  produces  not,  on  the  part  of 
any  other  individual,  any  enjoyment  to  coun- 
terbalance it,  — stronger  and  more  cogent 
proof  is  requisite,  than  in  the  case  in  which 
that  which  passes  out  of  the  hand  of  one  man 
in  the  shape  of  loss,  passes  into  the  hand  of 
another  man  in  the  shape  of  gain ; insomuch 
that,  by  the  transference,  though  something 
in  the  way  of  happiness,  yet  not  everything, 
is  lost  upon  the  whole.  For  the  purpose  of 
punishment,  neither  community  of  abode,  nor 
domination  of  the  female  by  the  male,  nor 
both  together,  ought  to  be  accepted  as  suffi- 
cient proof,  in  the  character  of  circumstan- 
tial evidence : but,  for  the  purpose  of  judg- 
ing of  the  influence  of  domestic  relation  upon 
evidence,  such  intercourse  may  well  serve 
for  sufficient  proof,  subject  to  the  effect  of 
any  counter-evidence  deducible  from  other 
sources. 

In  the  case  of  concubinage,  the  common 
subsistence  is,  for  a variety  of  obvious  reasons, 
most  apt  to  have  for  its  source  the  property 
of  the  male.  Hence,  in  the  relation  between 
keeper  and  concubine,  the  station  of  keeper 
is  (in  the  ordinary  course  of  language,  as  in 
the  ordinary  course  of  practice)  referred  to  the 
male  sex  — that  of  concubine  to  the  female. 

Instances,  however,  in  which  the  parts  have 
been  reversed,  are  not  without  example ; and 
to  the  judge,  as  to  the  legislator,  nothing  that 
can  ever  happen  to  call  for  his  attention  ought 
to  be  strange. 

To  a case  thus  deviating  out  of  the  ordinary 
course  of  things,  it  seems  scarcely  necessary 
that  any  detailed  instruction  should  be  adapt- 
ed. In  what  respects  this  converse  case  agrees 
with  the  ordinary  case,  will  be  easily  pointed 
out  by  analogy:  in  what  respects  they  differ, 
may,  with  little  more  difficulty,  be  discovered 
by  the  light  of  contrast. 
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III.  It  remains  to  consider  the  simple  case 
of  the  relation  between  two  lovers. 

The  passion  of  love  is  a passion  of  the  force 
of  which,  on  other  occasions,  it  cannot  well 
happen  to  the  judge  not  to  be  aware:  it  would 
be  a sad  oversight,  if,  on  an  occasion  of  such 
importance  as  the  one  here  in  question,  its 
influence  were  to  be  overlooked.* 

Without  any  aid  from  pecuniary  interest, 
the  interest  created  by  this  passion  is  capable 
of  rising  beyond  any  height  to  which  pecu- 
niary interest  (particularly  in  a state  to  act  on 
testimony)  has  ever  been  known  to  arise. 

But,  in  the  state  of  things  in  which  love 
aims  at  marriage,  pecuniary  interest  is  capable 
of  adding  its  whole  force. 

In  the  case  of  the  male,  the  impression 
made  by  the  personal  charms  of  the  female 
may  have  risen  to  any  degree  of  strength ; 
there  are  no  limits  to  the  quantum  of  the  pro- 
perty in  possession  or  expectancy,  in  which  he 
may  be  entertaining  expectations  of  possess- 
ing a husband’s  share,  and  the  right  to  which 
may  be  dependent  on  his  evidence ; his  own 
may  amount  to  anything  or  nothing;  nor  are 
there  any  assignable  limits  to  the  load  of  debt 
under  the  pressure  of  which  it  may  happen 
to  him  to  labour. 

Change  the  sexes:  what  difference  there 
may  be,  will  be  scarcely  worth  noting  for  this 
purpose.  The  power  which,  by  marriage,  the 
female  acquires  over  the  property  of  the  male, 
is  not  in  general  so  great  as  the  power  which, 
by  the  same  contract,  the  male  acquires  over 
the  property  of  the  female.  In  this  respect, 
the  force  with  which  the  interest  created  by 
the  relation  in  question  is  capable  of  acting 
on  the  testimony  of  the  female,  may  be 
considered  as  suffering  some  diminution  in 
comparison  with  the  opposite  case,  though  a 
diminution  so  precarious,  as,  on  the  present 
occasion,  to  have  scarcely  any  claim  to  no- 
tice. On  the  other  hand,  as  property  is  apt 
to  fall  in  larger  masses  into  the  lap  of  the 
female  than  into  that  of  the  male,  at  the  same 
time  that  the  male  is  less  restrained  than  the 
female  in  his  choice,  elevation  by  this  lad- 
der has  been  more  apt  in  the  instance  of  the 
female  sex  than  in  the  instance  of  the  male, 
to  have  risen  to  extraordinary  heights.  From 
the  very  lowestorigin,  females  have  been  raised 
by  marriage  even  to  the  throne.  Men,  though 
they  have  been  raised  to  a station  equally 
high,  have  never,  by  that  same  ladder,  been 
raised  from  a station  equally  low. 

CHAPTER  VI. 

OF  INTEREST  DERIVED  FROM  SITUATION  WITH 
RESPECT  TO  THE  CAUSE  OB  SUIT. 

In  every  cause,  each  party  (except  in  so  far 
as  it  may  happen  to  him  to  be  a mere  trus  ct. 

• It  is  completely  so  by  linglisli  law. 
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ami  not  connected  by  any  tie  of  sympathy 
with  any  party  having  a self-regarding  inte- 
rest in  the  cause,)  each  party  has  of  course, 
in  virtue  of  his  being  a party,  some  sort  of 
ijiterest  in  the  cause:  and,  supposing  him 
heard  or  examined  in  the  character  of  a wit- 
ness, the  direction  in  which  this  interest  acts 
(in  so  far  as  it  acts  with  any  sensible  degree 
offeree)  will  be  in  the  mendacity- promoting 
line. 

lint,  independently  of  legal  forms  (such 
as  that  which  requires  the  concurrence  of 
trustees  who  have  no  self-regarding  interest, 
and  perhaps  no  interest  of  sympathy,  in  the 
cause)  it  will  frequently  happen,  that  the 
interest  which  a man  derives  from  his  situa- 
tion in  the  character  of  party  in  the  cause  — 
be  it  on  the  plaintiff’s  side,  be  it  on  the  de- 
fendant’s side,  — will  be  practically  impercep- 
tible. This  casual  minuteness  is,  however, 
confined  in  a manner  to  the  class  of  cases 
which  exhibit  a multitude  of  parties  on  the 
same  side : for  if  a man  stands  alone,  the 
fact  of  his  subjecting  himself  to  the  vexation 
and  expense  incident  to  litigation,  affords 
effectual  proof,  that  the  interest  derived  from 
his  station  in  the  cause  possesses  a magnitude 
sufficient  to  exert  a real  influence. 

In  general,  the  interest  which  the  pro- 
posed witness  thus  possesses  in  vittue  of  his 
station  in  the  cause,  will  be  the  only  inte- 
rest, except  that  of  the  standing  tutelary  in- 
terests, to  the  action  of  which  his  testimony 
wnll,  on  either  side,  stand  exposed.  But  as  it 
may  happen  to  the  testimony  of  any  man  in 
the  station  of  extraneous  witness,  so  may  it  to 
that  of  any  man  in  the  station  of  plaintiff  or 
defendant,  to  stand  exposed  to  the  action  of 
any  number  of  casual  interests,  on  either  side, 
or  on  both  sides ; and  these,  each  of  them, 
in  any  degree  of  force.  On  any  occasion,  it 
may  consequently  happen,  that  the  force  of 
this  standing  mendacity-promoting  interest 
shall  be  counter-balanced  and  over-balanced 
by  casual  interests  acting  on  the  other  side, 
— that  is,  in  conjunction  with  the  standing 
tutelary  ones.  And  to  any  such  casually  ope- 
rating interest  it  may  happen  to  apply  to  the 
whole  of  the  party-witness’s  testimony,  or 
to  any  part  or  parts  of  it  less  than  the  whole  ; 
that  is  to  say,  one  or  more  of  the  entire  as- 
semblage of  facts  comprised  in  it.  « 

Out  of  this  state  of  things,  several  ano- 
malies will  be  apt  now  and  then  to  arise  ; of 
the  possibility  of  all  which,  it  becomes  the 
judge  to  be  advised. 

The  interest  which  a party  (be  he  defen- 
dant, be  he  plaintiff)  has  in  the  cause,  will 
not,  of  itself,  be  sufficient  to  restrain  him 
fi'om  giving  false  testimony  to  the  prejudice 
of  that  interest,  if  there  be  any  interest  to 
a I'uAev  amount  that  acts  upon  him  on  the 
opposite  side.  There  is  no  defendant,  who, 
all  other  interests  apart,  would  not  yield  to 
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an  unjust  demand  of  £10,  and  even  confess 
the  justice  of  it,  if  by  so  doing  he  were  as- 
sured of  gaining  £20.  There  is  no  plaintiff, 
who,  all  other  interests  apart,  would  not  de- 
sist from  a just  claim  to  the  same  amount, 
and  even  confess  the  injustice  of  it,  for  the 
same  recompense. 

But,  so  far  from  being  absolutely  cer- 
tain and  uniformly  efficient  is  even  the  united 
force  of  all  the  tutelary  mendacity-restraining 
interests,  that  instances  might  be  found  in 
which  the  slightest  casual  interest  (of  the 
pecuniary  kind,  for  example)  acting  in  a men- 
dacity-promoting direction,  has  been  seen  to 
overcome  their  united  force.  The  proposi- 
tion, therefore,  which  was  true,  reservation 
made  of  the  influence  of  those  tutelary  inte- 
rests, may  still  be  given  for  true,  even  with- 
out any  such  reservation. 

Of  the  several  species  and  degrees  of  in- 
terest thus  attached  to  the  party’s  station  in 
the  cause,  there  is  scarce  any  one  to  which, 
by  accident,  it  may  not  happen  to  find  it- 
self opposed  by  a stronger  interest,  acting  in 
a mendacity-promoting  direction,  and  over- 
powering it. 

Feeble  as  interests  of  the  social  class  ge- 
nerally are,  in  comparison  with  those  of  the 
self-regarding  class,  there  is  not  of  the  self- 
regarding  class  any  interest  so  high  and  strong 
as  not  to  be  liable  to  be  opposed  by  an  interest 
of  the  social  class  capable  of  overpowering 
it.  Instances  have  been  known  in  which  de- 
linquents have  endured  the  very  extremity  of 
torture,  rather  than  disclose  their  coadjutors. 
In  England  (till  comparatively  of  late  years) 
has  existed  a practice,  in  virtue  of  which,  if 
a defendant  in  a capital  prosecution,  on  being 
called  upon  to  say,  in  general  terms,  Guilty 
or  Not  Guilty,  forebore  to  answer,  he  was 
tortured  to  the  very  death  : but,  on  condition 
of  his  submitting  to  this  infliction,  his  pro- 
perty, which,  in  the  event  of  his  conviction 
in  the  ordinary  way,  would  have  been  taken 
from  his  natural  representatives  by  the  king 
to  his  own  use,  was  suffered  to  take  its  ordi- 
nary course.  Instances  (it  is  said)  have  not 
been  wanting,  in  which  men  have  thus  sub- 
mitted to  death,  preceded  by  the  extremity 
of  corporal  sufferance,  rather  than  expose  the 
objects  of  their  affection  to  that  loss.  In  this 
case  no  falsehood  was  uttered,  nothing  at 
all  being  uttered  ; nor  was  falsehood,  in  any 
shape,  conducive  or  necessary  to  the  purpose. 
But,  inasmuch  as  an  interest  of  any  degree 
of  slightness  will  sometimes  be  sufficient  ot 
itself  to  overpower  the  united  force  of  the 
standing  tutelary  motives,  the  supposition  has 
nothing  improbable  in  it,  that,  for  the  same 
purpose,  in  addition  to  the  corporal  agony, 
falsehood  would  not  have  been  grudged. 

In  the  case  where  men  have  suffered  them- 
selves to  be  tortured  to  death,  rather  than 
give  up  their  companions  in  delinquency, 
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falsehood  must  in  general  have  borne  a part. 
For,  in  all  such  cases,  the  defendant  has,  in 
course,  been  plied  with  questions ; and  an 
answer  denying  his  having  had  any  such  com- 
panions w'ill  have  been  a much  more  natural 
result,  than  a confession  of  his  having  had 
associates,  accompanied  with  a refusal  to  dis- 
close them. 

Even  the  tutelary  interest  created  by  reli- 
gion, the  religious  sanction — notwithstanding 
the  uniformity  with  which  it  acts,  in  opposi- 
tion to  mendacity,  on  all  ordinary  occasions 
— may  (such  have  been  its  anomalies)  be  re- 
garded, without  any  extravagant  stretch  of 
supposition,  as  capable  of  driving  a man  into 
this  transgression,  instead  of  saving  him  from 
it.  In  Denmark  (it  is  said,)  the  country  was 
infested  by  a set  of  religionists,  in  whose 
conceptions  there  was  no  road  to  everlasting 
happiness  so  sure  as  the  scaffold ; nor  to  the 
scaffold  any  road,  on  that  occasion,  so  eligible 
as  that  of  murder ; especially  if  some  child, 
within  the  age  of  innocence,  were  taken  for 
the  subject  of  that  crime.  If,  in  that  case, 
instead  of  a blood-stained  band,  a mendacity- 
stained  tongue  had  been  chosen  as  the  more 
eligible  instrument,  the  aberration  from  the 
line  of  reason  and  utility  would  hardly  have 
been  more  wide. 

The  cases  above  brought  to  view  are  all 
of  them  out  of  the  ordinary  course  of  things: 
so  much  so,  that  there  is  none  of  them  of 
which  the  existence  ought  to  be  presumed,  or 
the  supposition  of  it  acted  upon,  unless  the 
probability  of  the  case  be  indicated  by  some 
special  circumstance. 

In  the  ordinary  state  of  things,  therefore, 
the  following  are  the  rules  that  may  serve  for 
expressing  the  comparative  trustworthiness 
of  self-regarding  evidence  : — 

1 . So  far  as  it  makes  against  himself,  a man’s 
own  evidence  is  the  best  evidence : more  so 
than  that  of  an  extraneous  witness. 

For  in  this  case,  such  part  of  his  testimony 
as  has  this  tendency  (that  is  to  say,  so  much 
of  it  as  is  understood  by  him  to  have  this 
tendency)  cannot,  for  anything  that  appears, 
have  found  any  sinister  interest  to  give  birth 
to  it.  On  the  other  hand,  to  prevent  the 
utterance  of  it,  had  it  been  otherwise  than 
true,  there  was  the  united  force  of  the  several 
tutelary  sanctions,  strengthened  by  the  acces- 
sion of  the  casual  interest  in  question  (what- 
ever it  be)  that  is  at  stake  upon  the  event  of 
the  cause:  self-preservation  against  death,  if 
capital ; pecuniary  interest,  if  pecuniary  and 
non-criminal ; and  so  forth. 

2.  So  far  as  a man’s  testimony  makes  in 
favour  of  himself,  it  is  inferior  in  trustwor- 
thiness to  that  of  an  extraneous  witness  not 
known  to  have  an  interest  depending  on  the 
credence  given  to  or  withholden  from  the 
facts  asserted  in  suc’u  his  testimony. 

The  folio wi:>g  cases,  however,  present 
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themselves  as  so  many  exceptions  to  these 
rules : — 

1.  If  the  interest  which  the  extraneous 
witness  has  at  stake  be  of  more  value  than 
that  which  the  party  has  by  whom  the  self- 
regarding  testimony  is  delivered. 

2.  If,  the  interest  being  in  both  cases  equal 
in  value,  the  party  by  \vhom  the  self-serving 
or  self-disserving  testimony  is  delivered  be  in 
point  of  reputation  upon  a level  superior  to 
the  ordinary  level:  the  reputation  of  the  self- 
serving  or  self-disserving  extraneous  witness 
being  on  the  ordinary  level,  as  is  the  case 
where  it  happens  to  be  perfectly  unknown 
to  the  judge. 

3.  If,  the  reputation  of  the  party  being  at 
the  ordinary  level,  the  appropriate  reputation 
of  the  exti  aneous  witness  is  decidedly  below 
it:  as  where  it  has  already  happened  to  him 
to  be  convicted  of  testimonial  mendacity  (de- 
nominated in  most  c&ses  perjury.) 

The  sum  at  stake,  and  all  other  circum- 
stances (as  above  mentioned)  being  equal  in 
both  cases, — the  force  of  the  interest  will 
in  general  be  greater  upon  a party  testifying 
in  the  character  of  a witness,  than  upon  an 
extraneous  witness : and  this  on  several  ac- 
counts : — 

1.  In  the  instance  of  the  party — the  suiton 
which  the  money  depends  being  actually  on 
foot,  and  thus  far  in  advance, — the  money, 
if  lost,  will  in  general  be  sooner  parted  with, 
if  gained,  be  sooner  received,  — than  in  the 
instance  of  the  extraneous  witness.  But  if, 
in  this  respect,  it  so  happens  that  there  is  no 
difference,  then  this  reason  has  no  place  in  the 
account:  if  the  difference  is  on  the  other  side, 
then  of  course  the  reason  operates  on  the 
other  side. 

2.  Of  a state  of  litigation,  a degree  of  irri- 
tation is  a natural,  and  almost  a necessary, 
accompaniment.  By  the  influence  of  this  ir- 
ritation, the  party  is  already  acted  upon  ; the 
extraneous  witness  not  yet.  This  is  as  much 
as  to  say,  that  the  testimony  of  the  party 
stands  exposed  to  the  action  of  two  sinister 
interests,  to  but  one  of  which  that  ot  the 
extraneous  witness  is  exposed.  If,  then,  so 
it  happens,  that  the  ill-will  borne  by  the 
extraneous  witness  towards  his  antagonist 
is  more  intense  than  that  borne  by  the  party 
to  his,  this  reason  fails. 

3.  To  the  pecuniary  loss  necessarily  result- 
ing from  the  loss  of  the  cause,  — the  loss  re- 
sulting from  the  obligation  of  reimbursing  to 
the  winning  party  his  share  of  the  costs  of 
suit,  is  a natural,  though  not  an  inseparable, 
appendage.  In  the  instance  of  the  party,  this 
ulterior  loss  is  already  in  immediate  contem- 
plation: in  the  instance  of  the  extraneous 
witness,  not  so  certainly:  because,  in  the  in- 
stance of  the  extraneous  witness,  it  may  hajj- 
pen  that,  no  suit  being  as  yet  commenced 
none  will  be  commenced:  for  that  the  denumd 
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will  either  not  be  mnde,  or  will  be  acceded 
to  without  suit.  But  this  reason  also  is  liable 
to  fail:  viz.  in  the  opposite  case. 

On  this  account  (the  sum  at  stake,  and  in 
that  respect  the  strength  of  the  temptation, 
being  the  sanie,)  the  improbability  of  menda- 
city will  be  less  on  the  part  ofa  party  on  either 
side  of  the  cause,  if  there  be  no  e.xtraneous 
witness  on  that  same  side  to  that  same  fact, 
than  on  the  part  of  an  extraneous  witness,  if 
it  be  a fact  that  is  not  supposed  to  have  come 
under  the  party’s  cognizance.  > 

The  reason  is,  that,  in  the  case  of  the  party 
deposing  in  his  own  favour,  there  is,  in  case 
of  mendacity,  but  one  person  to  be  reconciled 
to  the  wickedness,  and  that  himself,  without 
need  of  confession  to  any  one  else;  whereas, 
in  the  case  of  the  extraneous  witness,  there 
is  a probability  that  the  suit  would  not  have 
been  instituted  or  defended  (as  the  case  may 
be,)  without  a concert  between  the  party  and 
the  extraneous  witness  supposed  to  be  men- 
dacious; which  concert  supposes,  on  the  part 
of  each  partaker  in  the  conspiracy,  a confes- 
sion made  of  his  wickedness  to  the  other; 
and  besides  the  comparative  improbability  of 
it,  such  double  wickedness  affords  additional 
chances  of  detection. 

In  the  situation  of  party  delivering  his  own 
testimony  on  his  own  behalf,  it  depends  upon 
any  man  to  originate  the  opportunity  of 
employing,  to  a purpose  chosen  by  himself, 
mendacious  evidence ; viz.  by  instituting  the 
unjust  demand,  or  hazarding  the  unjust  de- 
fence, and  then  delivering  his  own  testimony 
in  support  of  it. 

In  the  situation  of  extraneous  witness, 
neither  the  demand  is  instituted,  nor  the 
defence  determined  upon,  by  the  individual 
whose  testimony  is  in  question.  Without  the 
previous  act  of  another  person  (viz.  a plain- 
tiff or  defendant,)  the  advantage  derivable  to 
the  interested  testimony  cannot  be  reaped. 

Ill  the  case  of  a design  to  raise  money  by 
groundless  demands,  to  be  supported  by  men- 
dacious evidence;  a demand  to  be  made  by  a 
plaintiff  in  tbe  character  of  an  informer  (i.  e. 
to  gain  a reward  offered  by  the  law,  payable 
in  the  event  of  a delinquent^  being  convicted 
of  an  offence,)  presents  a more  natural  and 
generally  practicable  mode  of  carrying  into 
execution,  by  abuse  of  law,  a plan  of  depre- 
dation to  an  unlimited  amount,  than  a demand 
of  money  as  due  on  account  of  any  of  the 
ordinary  transactions  between  individual  and 
individual:  since  a transaction  of  that  sort 
can  seldom  have  taken  place  without  some 
special  relation  between  the  parties, an  in- 

cident not  necessary  in  the  other  case. 

As  between  plaintiff  and  defendant  (to 
judge  from  the  mere  consideration  of  their 
respective  stations  in  the  cause,  and  nothing 
else,)  in  a cause  where  money  is  at  stake, 
the  probability  of  mendacity  will  be  greater 


on  the  part  of  the  defendant  than  on  the  part 
of  the  plaintiff. 

The  reason  is,  that,  in  the  station  of  the 
defendant  (the  sum  being  in  both  cases 
equal,)  the  mendacity-promoting  interest  is 
constituted  by  the  fear  of  loss:  in  the  case 
of  the  plaintiff,  by  hope  of  gain  to  the  same 
amount.  And,  sum  for  sum,  as  already  ob- 
served,* the  sufferance  from  loss  is  greater 
than  the  enjoyment  from  gain. 

But  this  proposition  does  not  take  place, 
except  upon  the  supposition  that  the  case  is 
such  that  the  defendant  has  already  been  es- 
tablished in  the  habit  of  regarding  the  money 
as  his  own,  the  plaintiff  not. 

Suppose  the  strength  of  the  persuasion  n, 
this  respect  equal  on  both  sides,  the  seductive 
force  of  the  interest  will  in  this  respect  be 
equal  on  both  sides:  suppose  the  persuasion 
stronger  on  the  plaintiff’s  side,  the  strength 
of  the  mendacity-promoting  interest  will  be 
greater  on  the  plaintiff’s  side. 

Without  pretence  of  title,  conscious  of  his 
having  none,  Rapax  has  contrived  to  get  pos- 
session of  an  article  of  property  belonging  to 
Humilis,  confiding  in  his  supposed  inability  to 
take  upon  himself,  or  to  sustain  throughout, 
the  burthen  of  litigation.  Circumstances  in- 
tervening to  disappoint  tbe  speculation,  Hu- 
milis seeks  his  remedy  notwithstanding.  In 
this  state  of  things,  though,  at  the  commence- 
ment of  the  suit,  the  subject-matter  was  in 
possession  of  Rapax  defendant,  yet,  though 
he  lose  the  cause,  his  condition  will  be,  not 
that  of  a man  who  has  sustained  a loss,  but 
that  of  a man  who  has  miscarried  in  his  pur- 
suit of  a gain  : while  that  of  Humilis,  in  the 
event  of  his  failing  in  his  demand,  will  be  not 
merely  that  of  a man  who  has  miscarried  in 
the  pursuit  of  a gain,  but  that  of  a man  who 
has  been  struck  by  an  unexpected  loss.t 
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-j-  In  the  above  case,  by  the  supposition,  Ra- 
pax is  the  wrong-doer,  Humilis  the  party  injured, 
and  conscious  of  his  being  so:  a particular  sup- 
position naturally  include  in  that  general  one, 
IS,  that  of  his  being  persuaded  of  the  truth  of 
the  facts  to  which  he  deposes:  in  which  case — 
though  subject  to  the  action  of  an  interest  pro- 
motive  of  mendacity,  had  he  been  in  a condition 
to  stand  in  need  of  such  criminal  assistance, — 
yet,  not  (by  the  supposition)  standing  in  need  of 
it,  the  epithet  mendkeity-promoting  may  appear 
unsuitable  to  the  case. 

But  this  particular  case,  though  naturally,  is 
not  necessarily,  included  in  the  general  case. 
Though  fully,  and  with  perfect  reason,  per- 
suaded of  the  general  rightfulness  of  his  cause 
— of  his  demand,  or  his  defence,  whichever  it 
be, — it  may  happen,  that  this  or  that  particular 
fact  to  which  he  deposes  shall  be  not  only  un- 
true, but  fully  understood  by  himself  to  be  so. 
Consideration  had  of  the  weight  of  the  evidence 
on  the  other  side,  it  may  appear  to  Humilis  that 
the  cause,  though  altogether  just,  may  stand  in 
need  of  an  apposite  falsehood  for  the  support  of 
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CHAPTER  VII. 

OF  IMPROBITY,  CONSIDERED  AS  A CAUSE  OF 

UNTRUSTWOETHINESS  IN  TESTIMONY. 

On  the  present  occasion,  the  object  is,  to 
determine,  with  what  degree  of  assurance 
expectations  of  mendacious  testimony  in  the 
cause  in  hand  can  with  propriety  be  grounded 
on  moral  improbity  in  its  several  shapes,  and 
in  particular  in  the  shape  of  testimonial  men- 
dacity, as  manifested  on  some  former  occasion 
or  occasions. 

Though  all  men  are  not  liars  (at  least  on 
occasions  so  important  as  those  of  judicial 
testification,)  yet  in  that  situation  all  men 
are  almost  continually  exposed  to  the  temp- 
tation of  becoming  so. 

Supposing  it  certain,  that,  at  the  time  in 
which  the  witness  is  delivering  his  testimony, 
he  is  not  exposed  to  the  action  of  any  men- 
dacity-promoting interest,. — it  is  equally  cer- 
tain, that  improbity  (in  whatsoever  shape  or 
degree  his  disposition  be  stained  by  it,)  can- 
not exert  any  sinister  influence  on  his  testi- 
mony; thatmendacity — wilful  and  intentional 
mendacity — is  no  more  to.  be  apprehended 
from  him,  than  from  the  most  virtuous  of 
mankind ; and  that,  in  respect  of  trustwor- 
thiness, between  the  one  and  the  other  the 
only  difference  is,  that,  in  consequence  of  the 
habitual  influence  of.  the  tutelary  sanctions, 
the  virtuous  man  will  apply  himself  to  the 
giving  to  his  testimony  that  completeness  as 
well  as  correctness  of  which  it  is  susceptible, 
with  a degree  of  solicitous  attention,  which 
in  the  case  of  the  profligate  man  will  find  a 
substitute  in  indifference. 

But  it  is  seldom  that  any  such  certainty 
either  presents  itself,  or  can  by  any  scrutiny 
be  acquired. 

One  case  there  is,  in  which  the  opposite 
certainty  presents  itself:  that  is,  where  the 
person  whose  testimony  is  in  question  is  a 
party  in  the  cause:  which  conspicuous  inte- 
rest is,  however,  by  accident,  liable  (as  before 
observed*)  to  be  counter-balanced  and  even 
outsveighed  by  other  and  stronger  latent  in- 
terests acting  on  the  other  side. 

Another  case  is,  where,  though  not  a party, 
he  has  a known  and  manifest  interest  in  the 
event  of  the  cause. 

In  all  cases,  whether  he  have  or  have  not 
any  manifest  interest  in  it,  he' is  liable  to  be 

it.  Whether  such  support  will  be  given  to  it  or 
no,  depends  upon  the  disposition  of  Humilis: 
upon  the  proportion  between  the  force  with  which 
the  rnendacity-restraining  interests  (the  tutelary 
sanctions,)  and  the  force  with  which  his  interest 
in  the  cause,  is  acting  on  his  mind  at  that  same 
time : and  to  have  been,  on  a particular  occasion, 
innocent  and  injured,  is  an  accident  which  is  just 
as  capable  of  happening  to  a man  of  the  worst 
disposition,  as  to  a man  of  the  purest  virtue. 

• Supra,  Chap.  VI. 


exposed  (as  well  in  the  mendacity-promoting 
as  in  the  mendacity-restraining  direction)  to 
the  action  of  latent  interests,  of  any  nature 
and  in  any  number. 

Suppose  the  point  ascertained,  that  the 
individual  in  question  (at  present  "an  extra- 
neous witness)  cannot  be  under  the  action  of 
any  sinister  interest,  unless  the  impulse  has 
the  suborning  solicitations  of  the  party  for  its 
source, — in  such  case,  if  the  party  be  regard- 
ed as  incapable  of  seeking  to  exert  any  such 
sinister  influence,  the  probity  of  the  party 
operates  on  that  supposition  as  a security,  and 
that  an  effectual  one,  against  the  improbity  of 
the  w'itness. 

By  this  circumstance,  in  so  fiir  as  it  has 
place,  the  probability  of  mendacity  is,  it  is 
evident,  diminished:  but  what  is  equally  evi- 
dent is,  that  it  is  not  altogether  done  away. 

From  past  improbity,  established  by  any 
manifest  and  notorious  inquiry  — from  past 
improbity,  though,  to  indicate  the  disposi- 
tion, there  be  no  more  than  a single  act, — 
mankind  are  apt  enough  to  predict,  and  infer 
with  sufficient  assurance,  the  manifestation 
of  the  like  disposition  on  any  individual  occa- 
sion that  presents  itself.  If  on  this  head  in- 
struction be  needful  to  the  judge,  it  is  not  so 
much  for  the  purpose  of  pointing  out  to  him 
the  inference,  as  for  the  purpose  of  putting 
him  upon  his  guard  against  the  propensity 
to  allow  it  to  take  a stronger  hold  on  the 
mind,  than,  upon  an  attentive  consideration, 
it  would  be  found  entitled  to  possess. 

Of  the  testimony  of  this  or  that  person, 
on  whose  part  improbity  (in  the  shape  of 
mendacity,  or  even  in  other  shapes)  is  sup- 
posed to  be  notorious,  it  has  been  a common 
expression  to  say.  It  is  entitled  td  no  credit 
whatsoever, — or.  Noregard  vhatsoeverought 
to  be  paid  to  it.  Applied  to  judicial  testi- 
mony, the  impropriety  of  any  such  proposi- 
tion, will,  on  a more  attentive  consideration, 
be  found  (it  should  seem)  undeniable.  And 
this,  not  only  because  falsehood,  known  false- 
hood, is  frequently  a key  as  well  as  a guide 
to  truth  ; but  because,  everything  depending 
upon  interest,  a man  of  the  most  depraved 
character,  of  whom  it  could  be  ascertained 
that  he  was  not  under  the  action  of  any 
sinister  interest,  would  with  more  safety  be 
depended  upon,  than  an  average  man  de- 
posing under  the  action  of  any  interest,  the 
magnitude  of  which  could,  reference  being 
had  to  his  situation,  be  pronounced  consi- 
derable. 

In  a general  point  of  view,  and  denoted 
by  the  concisest  expression  that  can  be  found 
for  it,  the  degree  of  probity  habitually  mani- 
fested in  the  disposition  of  a human  being, 
will  be  directly  (and  that  of  improbity  in- 
versely) as  the  force  habitually  exercised  upon 
it  by  the  permanent  tutelary  interests  aiii 
motivcsso  often  spoken  of,  in  comparison  wu  i 


58G 


RATIONALE  OF  JUDICIAL  EVIDENCE. 


tlip  force  habitually  exercised  upon  it  by  the 
S(.'(!  ictive  interests  and  motives.* 

As  it  is  only  through  the  medium  of  the 
habitual  frame  of  mind,  that  any  indication 
can  be  drawn  from  past  acts,  relative  to  the 
present  frame  of  mind  or  disposition  of  the 
witness,  and  thenee  relative  to  the  probabi- 
lity of  a departure  on  the  part  of  his  testi- 
mony from  the  line  of  truth,  — it  concerns 
the  judge  to  look,  in  the  first  instance,  to 
the  habitual  frame  of  mind,  and  in  th.at  view 
alone  to  have  regard  to  any  individual  act. 

One  practical  use  of  tliis  caution  is,  to 
preserve  him  from  deducing  too  strong  a per- 
suasion from  some  single  act,  as  established 
by  some  conspicuous  proof,  and  not  deducing 
a persuasion  sufficiently  strong  from  habit,  i.  e. 
repeated  acts,  as  established  or  indicated  by 
proofs  or  tokens  less  conspicuous. 

By  a judicial  conviction  (of  theft,  for  ex- 
ample,) improbity  on  the  part  of  the  convict 
(viz.  the  degree  of  improbity  necessary  to  the 
commission  of  such  a crime)  is  established  by 
proof  of  the  most  conspicuous  kind.  But, 
however  conspicuous  the  proof,  no  stronger 
presumption  is  afforded  of  a frame  of  mind 
habitually  disposed  to  the  commission  of  that 
crime,  than  what  is  capable  of  being  afforded 
by  one  single  act. 

On  the  other  hand,  suppose  it  established 
in  the  mind  of  the  judge,  to  a degree  of  pro- 
bability sufficient  for  this  purpose,  that  to  an- 
other witness,  Furfur,  it  had  twice  happened 
to  have  been  detected  in  a theft,  to  about 
the  same  amount  as  that  of  which  the  first 
thief.  Fur,  was  convicted  ; but  that,  through 
the  lenity  of  the  party  injured,  or  some  other 
accident,  conviction  had  in  both  instances 
been  escaped.  In  the  case  of  Furfur,  it  is 
evident  that,  though  evidenced  by  proof  less 
conspicuous,  the  ground  for  suspicion  is  de- 
cidedly stronger  tlian  in  the  case  of  Fur. 

From  proofs  of  so  conspicuous  a nature,  if 
exclusively  attended  to,  the  conclusion  liable 
to  be  drawn  would  be  more  apt,  perhaps,  to 
afford  fallacious  lights,  than  true  and  useful 
ones. 

Furfur  is  a depredator  by  profession  : de- 
predation, in  one  shape  or  other,  has  been  his 
habitual  source  of  subsistence:  he  has  had  no 
other.  Fur  has  been  convicted  of  a single 
act  of  depredation  once  committed.  Whatso- 
ever indication  of  future  testimonial  menda- 
city may  be  to  be  collected  from  past  delin- 
quency in  the  line  of  depredation,  is  evidently 
many  times  as  strong  in  the  case  of  Furfur. 
But,  in  the  judicial  memorials  of  the  respec- 
tive prosecutions — unless  (what  in  England 

• Rules  in  detail  for  the  estimation  of  the  com- 
parative degrees  of  probity  and  improbity  in  the 
moral  part  of  the  human  frame,  have  been  given 
at  large  in  another  work  ( Iniroduction  to  Morals 
and  Legislationm  VoL  I. ;)  they  require  too  many 
preliminary  observations  to  be  inserted  here. 
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has  never  yet  happened)  the  difference  In  this 
respect  have  been  brought  to  view  — both 
documents,  and  assuredly  that  which  exhi- 
bits the  case  of  Furfur,  will  to  the  purpose 
have  been  incomplete,  and  thence  liable  to 
be  fallacious. 

Superior  magnitude  of  the  punishment  in 
the  one  of  two  cases  of  depredation,  as  com- 
pared to  the  other,  is  another  indication, 
which,  by  being  conspicuous,  is  but  the  more 
liable  to  be  fallacious.  Proper  or  improper 
upon  the  whole,  it  is  natural  and  frequent  for 
depredation,  in  whatever  shape,  to  be  made 
punishable,  upon  a scale  rising  in  some  pro- 
portion with  the  value  of  the  article  which 
has  been  the  subject-matter  of  the  offence. 
With  a view  to  one  of  the  ends  of  punish- 
ment  (viz.  prevention,)  the  difference  has 
this  obvious  use,  — viz.  its  tendency  to  lead 
the  delinquent  to  the  desire  of  the  less  mis- 
chievous of  two  offences,  in  preference  to  the 
more  mischievous.  But,  if  in  this  case  any 
such  inference  be  drawn,  as  that,  because  the 
depredation  to  the  greater  amount  is  punished 
with  the  greater  punishment,  therefore,  as 
between  Fur  Magnus  who  has  been  punished 
with  the  greater  punishment,  and  Petty  Fur 
who  has  been  punished  with  the  lesser  pu- 
nishment, the  probability  of  testimonial  men- 
dacity on  the  occasion  in  hand  is  greater  in 
the  instance  of  Fur  Magnus  than  in  the  in- 
stance of  Petty  Fur,  tlm  conclusion  would  be 
more  likely  to  be  erroneous  than  just;  for, 
the  greater  the  sum  stolen,  the  stronger  the 
temptation  : and  because  a man’s  probity  has 
sunk  under  the  stronger  temptation,  it  fol- 
lows not  that  it  would  have  sunk  under  the 
weaker. 

With  regard  to  the  probability  of  testimo- 
nial mendacity  on  the  given  occasion  (as  in- 
I deed  with  regard  to  improbity  in  most  other 
I shapes,)  indications  much  more  conclusive 
may  in  many  instances  be  drawn  from  facti- 
tious consequences  foreign  to  the  nature  of 
the  transgression,  than  from  the  nature  of  the 
transgression  itself,  even  if  known  in  all  its 
circumstances.  Maculatus  (at  the  time  of  his 
only  offence,  not  a professional  depredator) 
has,  in  virtue  of  his  punishment,  in  the  choice 
of  which  reformation  was  not  so  much  as 
aimed  at,  been  confined  for  years  together  in 
the  company  of  a promiscuous  and  uninspected 
herd  of  professional  depredators.  F urfur,  con- 
victed of  a theft  to  the  like  amount,  has, 
during  the  same  space  of  time,  been  confined 
in  a state  of  constant  occupation,  either  in 
solitude,  or  under  an  unremitted  course  of 
inspection  in  assorted  company.  Whatever 
be  the  indication,  deducible  from  depredation, 
of  the  probability  of  improbity  in  a shape  so 
different  as  that  of  testimonial  mendacity, 
it  seems  evident  that,  in  the  case  of  the  ever 
solitary  or  constantly  inspected  convj^t,  t e 
strength  of  the  indication  can  never  be  near  y 
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equal  to  what  it  is  in  the  ease  of  the  convict 
kept  for  the  same  length  of  time  in  a state  of 
corruptive  pupilage. 

No  anomaly  of  which  moral  conduct  is 
susceptible,  ought  to  be  altogether  strange 
to  the  conception  of  the  judge.  Presenting 
itself  in  a specific  shape,  temptation  has  been 
known  to  overpower  the  force  of  the  impro- 
bity-restraining motives,  in  a mind  on  which, 
presenting  itself  in  the  general  shape  of  mo- 
ney (though  to  appearance  in  much  greater 
force,)  it  would  have  made  no  impression. 
Those  who,  for  any  purpose  (for  a negotia- 
tion of  any  kind,  unlawful  or  lawful,)  have  to 
deal  with  gross  and  uncultivated  minds,  have 
frequent  occasion  to  observe,  that  by  money 
presented  in  the  specific  shape  of  liquor,  a 
much  greater  effect  may  frequently  be  pro- 
duced, than  by  the  same  quantity  of  money 
presented  in  its  own  genuine  shape.  In  a 
higher  sphere,  many  a man,  whom  a mass  of 
uncounted  money  to  a hundred  times  the 
value  would  have  found  temptation-proof,  has 
felt  his  probity  sink  under  the  temptation 
presenteci  in  some  specific  sh.ape  peculiarly- 
adapted  to  his  taste  and  fancy:  some  choice 
and  not  readily  obtainable  production  of  art 
or  nature  — agem,  a manuscript,  a tulip-root, 
or  a cockle-shell.  Standing  in  a witness-box, 
a much  more  beautiful  and  choicer  gem, 
parchment,  root,  or  shell,  would  have  been 
repulsed  with  horror,  if  presenting  itself  as 
the  price  of  a deliberate  departure  from  the 
line  of  truth.  Yet,  in  a book  presenting  a 
general  list  of  convicts,  or  even  in  the  me- 
morial made  of  the  conviction  of  this  parti- 
cular individual,  it  might  happen  that  the 
case  and  character  of  this  man  should  remain 
undistinguishable  from  the  case  and  character 
of  the  professional  malefactor,  accustomed 
from  infancy  to  behold  in  the  habit  of  depre- 
dation the  only  source  of  his  subsistence. 

Whatsoever  be  the  degree  of  improbity 
indicated  by  the  past  act  or  habit,  — with 
reference  to  the  testimony  in  hand,  the  in- 
dication afforded  by  it  of  probable  testimonial 
mendacity  will  naturally  act  with  a particular 
degree  of  strength,  where,  on  the  past  occa- 
sion, the  shape  in  which  it  showed  itself  was 
that  same  shape;  viz.  that  of  an  act  or  habit 
of  testimonial  mendacity. 

The  reason  is,  that  in  this  case  it  serves  as 
an  indication  not  merely  of  improbity  (a  weak 
and  vicious  state  of  the  moral  part  of  the 
man’s  frame,)  but  such  a state  of  the  intel- 
lectual part  as  hath  disposed  him  to  employ, 
and  (according  to  his  own  conception  at  least) 
qualified  him  for  employing,  this  particular 
sort  of  instrument  (mendacity)  for  the  com- 
passing of  his  sinister  and  immoral  ends. 

To  be  able  to  frame  a false  story,  capable 
not  only  of  passing  muster  in  the  first  in- 
stance, but,  upon  occasion,  standing  whatever 
jcrutiuy  is  in  a way  to  be  applied  to  it  by 
means  of  counter  - interrogation  and  coun- 
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ter-evidence,  requires  a sort  of  intellectual 

firmness  and  vigour,  the  degree  of  which 

howsoever  it  may  happen  to  be  employed  in 

the  service  of  the  sinister  interests has  no 

connexion  with  their  comparative  strength 
and  influence.  By  setting  fire  to  a crowtied 
fleet  of  ships,  or  by  drawing  up  a sluice,  and 
so  laying  a whole  town  or  province  under 
water,  a man  may  produce  an  abundantly 
greater  quantity  of  mischief  than  has  ever 
been  produced  by  an  act  of  testimonial  men- 
dacity: but  a man  who  on  a former  occasion 
has  thus  employed  fire  or  water  as  an  instru- 
ment of  mischief,  will  imt  be  so  apt  on  a se- 
cond occasion  to  employ  a mendacious  tongue 
for  a purpose  of  the  like  nature,  as  one  who, 
for  the  like  purpose,  has  already  made  choice 
of  the  same  living  instrument. 

Where,  on  the  former  occasion,  testimonial 
mendacity  was  the  shape  in  which  the  impro- 
bity manifested  itself, — indications  respecting 
the  probability  of  testimonial  mendacity  in 
the  cause  in  hand  may  be  deduced  from  the 
consideration,  to  which  of  the  several  modi- 
fications of  which  testimonial  mendacity  is 
susceptible,  the  mendacity  belonged  in  that 
instance. 

These  modifications,  in  so  far  as  they  be- 
long to  the  present  pur|)ose,  will  turn  upon 
the  degree  of  improbity  manifested  by  the 
mendacity  in  the  former  instance;  and  thence 
either  upon  the  strength  or  weakness  of  the 
influence  of  the  standing  tutelary  sanctions — 
the  improbity-and-raendacity-restraining  in- 
terests, or  upon  the  strength  of  the  tempta- 
tion which  that  influence  had  to  contend  with, 
and  by  which  it  was  overcome. 

The  distinctions  of  which  testimony  is  sus- 
ceptible, considered  with  reference  to  the 
person  whose  interest  is  affected  by  it,  and 
the  manner  in  which  it  is  affected,  have  been 
already  brought  to  view.  Veracious  or  menda- 
cious, those  distinctions  are  alike  applicable 
to  it;  testimony  self-regarding  or  extra-regard- 
ing : in  both  cases,  servitive  or  disservitive : 
if  disservitive,  criminativ'e  or  simply  oncra- 
tive  ; if  servitive,  exculpative,  exonerative, 
or  locupletative. 

Here  follow  certain  indications  afforded 
concerning  the  probability  of  testimonial  men- 
dacity in  the  case  in  hand,  from  the  consider- 
ation of  the  nature  of  the  mendacity  in  the 
former  instance:  — 

1.  Where,  in  the  former  instance,  the  ob- 
ject of  the  mendacity  was  to  save  another 
person  from  punishment,  no  evil  being  thereby 
done  to  any  other  individual,  or  none  more 
than  equal  to  the  good  done  to  the  party  fa- 
voured by  it, — the  probability  of  mendacity  in 
the  case  in  hand,  as  deducible  from  such  for- 
mer mendacity,  seems  scarcely  to  be  so  great, 
as  where,  in  the  first  instance,  the  man  s ob- 
ject had  been  to  save  himself  from  punishment 
to  the  same  amount. 

The  reason  is.  that  in  the  one  ca.se  a prool 
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is  given  of  an  extraordinary  degree  of  force 
on  the  part  of  the  principle  of  humanity, 
the  interest  of  sympathy  : which  proof  is  not 
given  in  the  other  case. 

But  this  indication  is  not  afforded,  except 
on  the  supposition  of  the  entire  absence  of 
every  interest  of  the  self-regarding  kind : a 
matter  of  fact  which  will  not  often  have  place, 
nor,  when  it  has  place,  be  very  easily  ascer- 
tained. 

2.  Where,  in  the  former  instance,  the  ob- 
ject of  the  mendacity  was  to  save  a man’s 
self  from  evil  of  any  kind,  whether  under  the 
name  of  pure  punishment,  or  satisfaction  to 
another  for  injury,  — the  greater  the  evil,  the 
less  the  probability  it  affords  of  mendacity 
in  the  case  in  hand:  or,  conversely,  the  less 
the  evil,  the  greater  the  probability  of  men- 
dacity in  the  case  in  hand. 

The  reason  is,  that,  because  a mendacity- 
promoting  interest  of  a given  magnitude  bad 
the  effect  of  overpowering  the  mendacity- 
i-estraining  force  of  the  tutelary  sanctions, 
it  follows  not  that  a mendacity-promoting 
interest  of  less  magnitude  would  have  been 
productive  of  the  same  effect. 

Every  one  sees,  that  though,  to  save  his  life, 
or  to  save  himself  from  a pecuniary  punish- 
ment, or  from  a pecuniary  obligation  on  the 
score  of  satisfaction,  to  the  amount  of  £500 
(being  the  whole  amount  of  his  property,) 
he  fell  into  this  transgression,  — it  follows  not 
that  he  would  have  fallen  into  the  same  trans- 
gression, to  save  himself  from  the  obligation 
of  paying  £5,  being  but  one  hundredth  part 
of  the  whole  amount  of  his  property. 

3.  Where,  in  the  former  instance,  the  ob- 
ject of  the  mendacity  was  to  save  another 
person  from  merited  punishment, — the  pro- 
bability of  mendacity  in  the  case  in  hand,  as 
deduced  from  such  former  mendacity,  seems 
not  so  great  as  where,  in  the  former  instance, 
the  object  was  to  consign  another  person  to 
unmerited  punishment. 

The  reason  is,  that  in  the  one  case  indica- 
tion is  given  of  the  prevalence  of  the  interest 
of  sympathy  or  principle  of  humanity  (one 
of  the  standing  tutelary  sanctions,)  to  an 
extraordinary  degree : whereas,  in  the  other 
case,  an  indication  is  given  of  an  extraordi- 
nary degree  of  insensibility  to  the  force  of  that 
sanction,  as  well  as  of  most,  or  all,  of  the 
other  tutelary  sanctions. 

4.  Where,  in  the  former  case,  the  object 
of  the  mendacity  was  to  obtain,  for  a man’s 
self,  an  undue  gain, — the  probability  of  men- 
dacity, in  the  case  in  hand,  as  deduced  from 
such  former  mendacity,  seems  still  greater 
than  where  in  the  former  case  the  object  was 
merely  to  subject  another  person  to  unme- 
rited punishment. 

The  reason  is,  that  the  interest  of  ill-will 
(the  seductive  interest  by  which  the  menda- 
city was  produced  in  the  one  case,)  especially 
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where  the  correspondent  passion  has  risen  to 
so  high  a pitch  in  respect  of  duration  as  well 
as  intensity, — has  but  a casual  existence,  and 
cannot  be  producedbut  by  some  comparatively 
rare  occurrence  or  state  of  things : a man’s 
probity  may,  therefore,  on  a particular  occa- 
sion, be  overpowered  by  it,  and  yet  (far  froik 
being  seduced)  it  may  never  happen  to  him  to 
be  so  much  as  solicited,  by  the  same  sinister 
interest,  to  give  in  to  the  like  evil  course  at 
any  other  period  of  his  life.  Whereas,  pecu- 
niary interest,  not  requiring  any  such  special 
incident,  or  special  object,  for  the  creation 
of  it,  is  created  and  kept  alive  at  all  times  by 
the  matter  of  wealth  in  all  its  shapes : and  is, 
therefore  (particular  purposes  being  alike  laid 
out  of  both  cases,  and  the  sum  constitutive 
of  the  interest  being  supposed  to  be  the  same 
in  both  cases,)  as  likely  to  have  place  and  be 
prevalent  in  the  one  case  as  in  the  other. 

N.B In  this  case,  much  (it  is  evident) 

will  depend  upon  the  circumstances  of  the 
case  in  hand.  For  if,  in  the  case  in  hand,  all 
self-regarding  as  well  as  social  interest  on  the 
part  of  the  testifier  is  clearly  out  of  the  ques- 
tion (as  may  be  the  case,  for  example,  where 
the  testifier  is  prosecutor,  and  the  only  effect 
capable  of  resulting  from  conviction  is  pu- 
nishment,) the  prevalence  of  ill-will  in  the 
former  case  may  afford  a stronger  indication — 
a greater  probability,  of  the  prevalence  of  the 
like  passion  in  the  case  in  hand,  than  would 
even  have  been  afforded  by  the  prevalence  of 
pecuniary  interest  in  the  former  case.  But 
in  the  case  of  pecuniary  ’juereo-o  ow  much  de- 
pends upon  the  sum,  and  its  proportion  to  a 
man’s  habitual  expense  and  present  exigen- 
cies,  that  every  comparison  which  has  this 
interest  for  one  of  its  terms,  is  liable,  as  every 
one  must  perceive,  to  gi'eat  uncertainties. 

5.  Where,  in  the  former  case,  the  object 
of  the  mendacity  was  to  save  or  obtain  a gain, 
— the  probability  of  mendacity  in  the  case  in 
hand,  as  deduced  from  such  former  mendacity, 
seems  to  be  greater  than  if,  in  the  former 
case,  the  testifier’s  object  had  been  to  save 
himself  from  a loss  to  the  same  amount. 

The  reason  is,  as  already  observed,*  that 
the  influence  of  a given  sum  on  the  well-being 
of  the  individual,  when  considered  as  passing 
out  of  his  hands  in  the  shape  of  loss,  is  greater 
than  that  of  the  same  sum  when  coming  into 
his  hands  in  the  shape  of  gain ; and  therefore, 
that  the  force  of  the  interest  is,  in  the  same 
proportion,  greater  in  the  one  case  than  in  the 
other:  and  rt  follows  not,  that  because  the 
force  of  the  mendacity-restraining  interests 
has  been  overcome  by  a given  force,  there- 
fore it  will  by  any  less  force. 

But  as  to  the  point  whether,  with  reference 
to  a given  individual,  the  sum  in  question,  if 
coming  into  his  hands,  is  to  be  considered  as 
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passing  into  them  in  the  shape  of  gain,  and 
BO  gained,  or  only  as  passing  into  them  in  the 
shape  of  security  against  loss,  and  so  simply 
not  lost ; or,  on  the  other  hand,  if  going  out 
of  his  hands,  is  to  be  considered  as  going  out 
in  the  shape  of  loss,  or  as  simply  not  staying 
in,  in  the  shape  of  gain  j this  point,  though 
in  many  instances  clear  and  out  of  doubt,  will 
in  many  instances  be  subject  to  doubt,  and 
to  doubts  absolutely  insoluble.  The  matter 
depends  upon  the  strength  of  his  persuasion ; 
and  this,  too,  taken  at  a point  of  time  not 
always  easy  to  be  settled.  If,  at  any  given 
point  of  time,  with  an  equal  degree  of  per- 
suasion, two  contending  parties  expect,  each 
of  them,  concerning  the  same  sum,  either  that 
it  shall  not  go  out  of  bis  hands,  or  that  it  shall 
come  into  his  hands, — the  not  coming  in,  in 
the  one  case,  and  the  going  out  in  the  other, 
may,  in  the  instance  of  either  of  them,  be 
alike  productive  of  the  sensation  of  loss. 

On  the  part  of  a person  in  whose  breast 
the  existence  of  improbity  in  a very  high 
degree  is  notorious,  either  from  proof  made 
on  a past  occasion,  or  from  the  light  in  which 
he  appears  in  the  cause  in  hand, — there  are 
several  circumstances,  each  of  which  may, 
in  aid  of  the  standing  mendacity-restraining 
sanctions,  contribute  to  lessen  the  probabi- 
lity of  mendacious  testimony  in  that  case. — 
These  are  — 

1.  Extraordinary  difficulty,  real,  and  thence 
apparejit,  of  carrying  through  (in  the  parti- 
cular circumstances  of  the  cause  in  hand, 
and  of  the  part  taken  by  him  in  that  cause,) 
— of  carrying  through  a scheme  of  mendacity 
with  safety  and  success.* 

2.  (In  a case  in  which  an  effect  of  the 
mendacity,  if  successful,  will  be  the  bringing 
down  upon  the  head  of  any  particular  indi- 
vidual— naturally  the  defendant — a burthen 
of  affliction  particularly  severe,  such,  for  in- 
stance, as  unmerited  capital  punishment)  — 
the  extraordinary  severity  and  afflictiveness 
of  such  burthen. 

To  the  joint  influence  of  these  causes,  on 
minds  on  which  the  influence  of  the  three 
other  tutelary  sanctions  (the  political,  the 
moral,  and  the  religious,)  especially  the  two 
latter,  cannot  but  have  been  at  its  lowest 
pitch,  may  (it  should  seem)  be  ascribed,  in 
great  measure  at  least,  the  comparative  un- 
frequency of  criminative  perjury;  and  the  in- 
noxiousness (as  far  as  can  be  judged)  and 
utility  of  the  judicial  practice  by  which,  under 
the  highest  temptation  that  can  be  offered, 
the  testimony  of  known  malefactors  of  the 


• This  difficulty — in  so  far  as  concerns  mere 
pain  of  exertion,  mental  labour,  distinct  from 
sense  of  danger — coincides  with  that  principle 
of  action  which,  under  the  name  of  the  physical 
sanction,  constitutes  the  first  article  in  the  list 
of  standing  tutelary,  and  thence  mendacity-re- 
straining, sanctions. 
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most  profligate  ^description  is  every  day  ad- 
mitted as  the  principal,  and  sometimes  even 
as  the  sole,  ground  for  convicting  men  of  the 
highest  crimes,  and  thence  subjecting  them 
to  the  most  rigorous  punishment  afforded  by 
the  law. 

That  the  social  principle  of  sympathy  bears 
some  part  in  the  production  of  the  effect, 
there  seems  no  reason  to  doubt.  But  that 
the  part  it  bears,  is,  in  comparison  with  that  of 
the  other  (the  self-regarding  principle,)  much 
the  least  considerable,  is  rendered  but  too 
manifest  by  very  conclusive  indications.  In 
some  countries,  standing  funds  of  reward 
have  been  established  by  law,  for  the  purpose 
of  engaging  men  to  pursue  to  conviction  of- 
fences of  this  or  that  particularly  obnoxious 
description;  such  as  depredation  in  the  va- 
rious shapes  in  which  — though  the  mischief 
of  the  first  order  (the  loss  actually  produced) 
is  confined  to  assignable  individuals — by  far 
the  greater  part  of  the  mischief — viz.  the 
danger  and  alarm  — diffuses  itself  over  an  in- 
definite space  in  the  circle  of  the  community 
at  large.  Influenced  by  these  rewards,  in- 
stances have  been  known,  in  which  men  have 
formed  themselves  into  confederacies  for  the 
purpose  of  reaping  the  rewards  in  question  at 
the  expense  of  the  ruin  of  a set  of  victims, 
to  whom,  in  one  sense,  the  word  innocent 
would  not  be  misapplied. 

To  entitle  themselves  to  the  receipt  of  the 
reward,  to  the  payment  of  which  conviction 
was  the  previous  condition,  it  was  necessary 
that  evidence  of  the  offence,  evidence  consti- 
tuting a sufficient  ground  for  the  conviction, 
should  have  been  delivered.  To  give  birth 
to  this  evidence,  what  did  they  ? They  gave 
birth  to  the  offence  itself:  an  offence  — an 
individual  offence — of  the  description  in 
question,  was  to  he  produced,  that  a body  of 
evidence,  effectual  to  the  purpose,  might  be 
sure  to  be  delivered.  On  such  occasion,  an 
innocent  man  — a n>an  till  then  innocent  — 
was  to  be  seduced  into  the  commission  of 
the  offence.  The  offence  being  really  commit- 
ted by  him,  care  was  at  the  same  time  taken, 
that  the  circumstances  in  which  it  was  com- 
mitted, should  be  such  as  to  leave  no  defi- 
ciency in  the  necessary  mass  of  evidence. f 

•f-  In  the  year  1754  (confederacies  for  the  pur- 
pose of  availing  themselvesof  this  encouragement 
having  been  systematically  organized,)  mischief 
(effects  at  least,  good  or  bad)  in  a quantity  con- 
siderable enough  to  engage  no  small  share  of  the 
public  attention,  had,  among  the  lower  orders, 
been  done  by  them.  Several  persons  had  been 
convicted — one  at  least  had  suffered  death — ^i'or 
acts  of  robbery,  into  which,  it  came  out,  that 
they  had  been  seduced  by  the  confederates.  Four 
men,  JUacDaniel,  Berry,  Egan,  and  Sulivan. 
after  having  been  (in  consequence  ot  a special 
verdict)  acquitted  on  an  indictment  cliarging 
them  as  accessaries  to  the  robbery,  were  tried  am 
convicted  on  an  indiciment,  in  wluth,  tor  the 
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To  what  cause  is  this  characteristic  part  of 
the  contrivance  to  be  referred  ? Not,  in  any 
respect,  to  sympathy:  for  the  suffering  to 
wliich  the  victim  was  consigned,  after  having 
beeti  thus  drawn  into  guilt,  was  not  inferior 
to  the  suffering  to  which  he  would  have  been 


signation  of  the  offence,  the  unmeaning  appella- 
tion of  conspiracy  was  employed.*  One  of  them, 
Egan,  being,  in  pursuance  of  his  sentence,  put 
into  the  pillory,  was  murdered  by  the  populace 
upon  the  spot.  Another,  Berry,  died  of  his 
wounds.  Whether  any  real  mischief,  other  than 
the  alarm,  was  done  by  this  confederacy,  seems, 
after  all,  a matter  of  doubt.  In  the  only  case 
the  particulars  of  which  are  known,  the  two  vic- 
tims, though  engaged  by  a sort  of  treachery  in 
the  commission  of  the  individual  offence  of  which 
in  consequence  they  were  convicted,  had,  in  pur- 
suance of  their  own  schemes,  been  habitual  de- 
predators, though,  for  anything  that  appears,  in 
a line  somewhat  inferior  in  criminality;  viz.  sim- 
ple theft,  instead  of  robbery  accompanied  with 
force.  This  being  the  supposed  case,  the  effect 
of  the  terror  inspired  by  such  practice  would  be 
purely  salutary  rather  than  otherwise,  tending 
to  the  destruction  of  conlidence  among  male- 
factors. and  thereby  to  the  destruction  of  that 
small  and  destructive  portion  of  society,  whose 
destruction  is  the  preservation  of  the  innocent 
part.  The  malefactors  were,  two  of  them,  mur- 
dered in  the  pillory.  The  murderers,  if  not 
thieves  themselves,  were  probably  set  on  by  those 
who  were. 

Correct  or  incorrect,  the  following  more  recent 
story,  copied  from  the  newspapers,  will  be  equally 
subservient  to  the  purpose  of  illustration:  — 

A curious  stratagem  in  the  trade  of  thief- 
catchmg  was  played  off'  on  Tuesday,  at  broad 
noon,  in  the  sequestered  walk  which  leads  from 
the  end  of  the  canal  at  the  top  of  the  Green  Park, 
through  the  shrubbery,  to  the  gate  at  Hyde- 
Park  Corner.  A fellow,  who  had  the  appearance 
of  a farmer’s  or  cow-keeper’s  servant,  with  a 
milk-vessel  in  his  hand,  and  a watch  in  his  fob, 
stretched  himself  on  liis  back  upon  the  grass  at 
the  rear  of  the  Ranger’s  Lodge,  as  if  drunk  and 
asleep ; while  two  of  his  companions  took  their 
stations  at  some  distance.  A sweep,  with  his  boy, 
passing  shortly  afterward,  the  former  fell  com- 
pletely into  the  trap,  by  embracing  what  he,  no 
doubt,  conceived  to  be  the  fortunate  opportunity 
of  helping  himself  to  the  sleeper’s  watch ; who 
suff’ered  him,  without  interruption,  to  bear  oft’ 
his  prize  for  a dozen  yards,  and  then,  jumping 
up,  raised  the  hue  and  cry  of  stop  thief!  which 
was  instantly  repeated  by  his  companion,  and 
the  sweep  seized,  with  the  watch  in  his  posses- 
sion. They  insisted  on  taking  him  immediately 
to  Bow  Street,  and  prosecuting  him  for  the  rob- 
bery; but  a reputable  and  resolute  gentleman, 
who  lives  at  Knightsbridge,  and  who  saw  the 
whole  transaction,  interfered,  and  told  the  captors, 
that  if  they  took  the  prisoner  before  a magis- 
trate, to  prosecute  him  capitally  for  the  offence 
into  which  they  had  entrapped  him,  he  should 
certiiinly  accompany  them,  and  give  evidence  of 
their  conspiracy:  upon  which  they  very  quietly 
surrendered  their  prisoner,  and  marched  off,” — 
Times,  1st  August  1806, 
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consigned,  had  he  been  left  in  possession  of 
his  innocence. 

There  remained,  therefore,  this  one  cause: 
viz.  a view  of  the  advantage  which,  in  re- 
spect of  its  comparative  chance  of  obtaining 
credence,  under  the  security  afforded  against 
deception  by  the  faculty  of  vivd  voce  cross- 
examination,  a true  story  is  so  sure  to  pos- 
se.ss  over  a false  one.  For,  by  the  delivery  of 
a true  story,  no  other  faculty  is  called  into 
exercise  but  the  memory — a faculty  in  respect 
of  which,  to  any  such  purpose  as  that  here  in 
question,  no  deficiency  can  exist  in  the  mind 
of  any  man.  For  the  delivery  of  a false  story 
adequate  to  the  production  of  the  same  efifect, 
the  exercise,  and  the  successful  exercise,  of 
two  other  faculties,  each  of  which  must  be 
possessed  in  an  extraordinary  degree  of  per- 
fection— viz.  invention  and  judgment — is  in- 
dispensable. 

The  grand  instrument,  the  touchstone  by 
which  falsehood  is  detected,  is  inconsistency. 
In  the  delivery  of  a true  and  correct  narra- 
tive, inconsistencies  are  impossible;  for,  of 
any  two,  or  any  number  of  real  facts,  to  say 
that  any  one  can  be  inconsistent  with  any 
other,  is  a contradiction  in  terms.  False- 
hoods, to  escape  detection,  must  to  appear- 
ance be  equally  clear  of  inconsistency:  of 
inconsistency,  as  well  with  respect  to  each 
other,  as  with  respect  to  all  known  and  in- 
disputable truths.  But  to  invent  a number, 
though  it  were  but  a small  number,  of  false- 
hoods, which  shall  not  only  at  the  moment 
but  on  all  future  occasions  stand  clear  of 
every  such  inconsistency,  is  in  general  (espe- 
cially under  the  check  of  cross-examination) 
a task  of  extreme  difficulty : and,  by  the  force 
of  that  check,  the  number  of  such  facts  which 
a man  shall  be  called  upon  to  invent  — to  in- 
vent at  the  moment,  on  pain  of  seeing  the 
expected  fruit  of  his  labours  gone,  and  punish- 
ment ready  to  fall  upon  his  head  instead  of 
it,  is  without  limit : and  in  the  exercise  thus 
given  to  it,  the  faculty  of  invention  must  at 
every  step  be  accompanied  and  supported  by 
the  faculty  of  judgment,  and  that  at  a pitch 
of  perfection,  such  as  the  strongest  mind  can 
never  feel  itself  assured  of  rising  to. 

Where,  as  in  the  sort  of  case  in  question, 
the  perceptions  obtained  w'ere  at  the  time 
associated  with  such  an  idea  of  their  impor- 
tance as  was  sufficient  to  command  a force 
of  attention  sufficient  to  tix  them  in  the 
memory,  — and  the  first  depth  of  the  impres- 
sion has  not  been  defaced  in  any  considerable 
degree  by  the  hand  of  time, — the  images 
presented  by  the  memory  are  at  all  times  the 
same:  no  danger  of  inconsistency  between 
the  account  given  of  a fact  at  one  time,  and 
the  account  given  of  the  same  fact  at  another 
time.  But  the  images  of  which  the  picture 
given  of  a false  fact  is  composed,  — these 
images,  having  no  real  standard  by  which  they 
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can  be  adjusted,  no  real  archetype  by  which 
they  can  be  fixed,  will  be  at  every  moment 
liable  to  be  changed:  and  as  often  as  a change 
(though  it  be  in  any  the  minutest  particular) 
takes  place,  so  often  is  an  imminent  danger 
of  inconsistency,  and  thence  of  detection, 
produced  along  with  it. 

Let  it  not  here  be  forgotten,  that  for  these 
always  dangerous,  though  perhaps  necessary, 
remuneratory  arrangements,  the  demand  is 
produced,  in  no  inconsiderable  degree,  by  the 
exclusionary  system ; viz.  by  that  branch  of 
it,  which,  on  the  score  of  vexation  (if  for  any 
reason  at  all,)  forbids  the  application  of  judi- 
cial questions  to  any  such  purpose  as  that  of 
extracting  evidence  of  guilt  from  the  lips  of 
malefactors.  And  moreover,  that  among  the 
effects  of  it  is  that  of  making  it  men’s  inte- 
rest to  nurse  less  mischievous  malefactors, 
capable  of  yielding  but  small  rewards,  till 
they  have  ripened  into  malefactors  of  a more 
mischievous  description,  yielding  larger  re- 
wards. By  this  means,  while  mischief  is 
tveeded  out  with  one  hand,  it  is  sown  with 
another.  But  this  part  of  the  mischief  seems 
referable  rather  to  the  gradation  established 
between  the  quantum  of  reward  in  one  case 
and  that  in  another,  than  to  the  application 
of  remuneratory  arrangements  in  aid  of  penal 
ones. 


CHAPTER  VIII. 

OF  THE  COMPARATIVE  MISCHIEF  IN  THE  EVF.NT 
OF  MISDECISION,  TO  THE  PREJUDICE  OF  THE 

plaintiff’s  or  of  the  defendant’s  side. 

The  above-mentioned  particulars,  such  of 
them  as  the  nature  of  each  case  has  happened 
to  present,  having  been  taken  into  conside- 
ration, and  the  trustworthiness  of  the  witness 
or  witnesses  on  one  or  both  sides  remaining 
in  doubt,  and  with  it  the  decision  proper  to 
be  grounded  upon  the  evidence,  — a conside- 
ration to  which  it  may  be  of  use  that  the 
mind  of  the  judge  should  not  be  wholly  inat- 
tentive, is  the  difference  (if  any)  in  point  of 
mischief,  that  may  beincident  to  the  decision; 
VIZ.  according  as  it  happens  to  have  for  its 
sole  or  principal  ground  the  testimony  of  an 
extraneous  witness,  or  that  of  a party,  and, 
of  the  parties,  that  of  a defendant  or  that  of 
a plaintiff.  For  if,  as  between  right  decision 
and  misdecision,  the  scales  of  probability 
appear  to  hang  upon  a level,  his  choice  will 
naturally  fall  on  that  side  on  which,  if  to  the 
prejudice  of  that  side  misdecision  should  en- 
sue, the  quantity  of  the  mischief  resulting 
from  it  will  be  at  the  lowest  pitch. 

, I.  Mischief  of  plaintiff^’s  mendacious  self- 
serving  testimony,  compared  with  that  of  de- 
fendant’s ditto. 

In  general,  in  a case  where  money  is  at 
stake,  the  quantum  of  mischief  liable  to  re- 
sult from  an  erroneous  decision  pronounced  in 


favour  of  the  plaintififs  side,  and  grounded  on 
the  mendacious  testimony  of  the  plaintiff,  is 
greater  than  what  is  apt  to  result  from  an 
erroneous  decision  pronounced  in  a case  where 
the  same  quantity  of  money  is  at  stake  upon 
the  ground  of  the  mendacious  testimony  of 
the  defendant. 

The  reason  is,  that  in  the  station  of  plain, 
tiff  it  rests  with  every  man  to  multiply  suits 
at  pleasure  ; to  harass  with  suits  any  persons 
and  any  number  of  persons  at  pleasure.  If, 
then,  by  his  own  testimony  alone,  he  has 
obtained  a judgment  against  this  or  that  one 
person,  that  testimony  being  generally  under- 
stood to  be  mendacious,  — in  such  case,  this 
one  groundless  demand  having  succeeded  with 
him,  there  is  a danger  lest  he  should  extend 
his  enterprises  to  another,  and  then  to  an- 
other, and  so  on  without  limit.* 

This  might  be  the  case,  for  example,  if,  in 
the  character  of  an  informer,  a man  were  to 
take  upon  himself  to  raise  money  by  his  own 
mendacious  testimony:  instituting,  or  causing 
to  be  instituted,  against  a person  altogether 
innocent,  a charge  of  having  committed  some 
offence,  to  which  a pecuniary  penalty,  pay- 
able in  the  whole  or  in  part  to  the  informer 
or  witness,  stands  annexed;  and  supporting 
the  charge  by  his  own  testimony:  that  testi- 
mony (the  defendant  being  innocent)  of  course 
mendacious. 

But  though,  on  the  supposition  that  any 
such  practice  as  that  of  making  a trade  of 
giving  groundless  informations  supported  by 
false  testimony  were  habitual,  the  danger  in- 
dicated and  the  alarm  produced  by  a given 
sum  raised  in  this  way  by  a given  number  of 
suits,  would  be  greater  than  the  danger  indi- 
cated and  the  alarm  produced  by  the  same 
sum  raised  by  evidence  equally  false  in  the 
same  number  of  suits  of  all  other  kinds  taken 
together;  yet  it  follows  not  that,  in  any  given 
suit  taken  by  itself  (and,  independently  of 
any  such  habitual  practice,  the  existence  of 
which  is  supposed,  for  mere  illustration,  to 
have  been  ascertained,)  mendacity  in  this  case 
is  at  all  more  probable,  than,  under  the  ac- 
tion of  a pecuniary  interest  of  equal  value,  it 
would  be  in  any  other  sort  of  suit,  whether 
on  the  plaintiff’s  or  on  the  defendant’s  side. 

An  informer  is  one  who,  at  the  invitation 
of  the  law,  lends  his  hand  to  the  administra- 
tion of  justice.  It  follows  not,  that  because 
a man  is  ready  for  a certain  price  to  give  true 


• In  this  case,  however,  the  mischief  pro- 
duced in  the  shape  of  danger  and  alarm  to  the 
community  at  large,  will  be  apt  to  be  less  where 
the  demand  had  for  its  ground  a claim  of  in- 
demnification (viz.  on  the  score  of  a lo.ss  already 
incurred,  and  known  to  be  so,)  than  where  sucli 

previous  less  is  out  of  the  question. 

Ti:e  reason  is,  that,  in  the  case  of  iiidenin:!i- 
cation,  the  aggregate  quantum  of  nossiuJe  de- 
mands, true  and  false,  is  limited  by  the  aggregate 
quantum  of  actual  losses. 
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evidence,  he  is  ready  to  give  false  evidence 
for  the  same  price : it  follows  not,  any  more 
than  that  because  a man  is  ready,  in  the 
capacity  of  a judge,  for  a certain  salary,  to 
engage  to  administer  justice,  and  do  his  part 
towards  the  due  execution  of  the  laws,  he  is 
ready,  for  the  same  salary,  to  engage  to  prac- 
tise depredation  under  the  name  of  justice. 
It  follows  not,  any  more  than  that  because 
for  a given  price  a man  is  ready  to  engage 
to  contribute  to  the  defence  of  his  country 
against  the  invasion  of  a foreign  enemy,  there- 
fore for  the  same  price  he  is  ready  to  engage 
to  contribute  to  the  destruction  of  his  country 
in  the  service  of  the  enemy.  It  follows  not, 
that  because  by  swearing  truly  he  expects  to 
gain  £10,  therefore  he  will  depose  falsely  for 
that  purpose ; nor  that,  because,  at  the  ex- 
pense of  the  same  sum  expended  in  costs  of 
prosecution,  he  seeks  the  pleasure  of  revenge 
at  the  expense  of  any  person  who,  no  matter 
on  what  account,  has  become  the  object  of 
his  ill  will,  — therefore,  to  gain  the  end  of 
the  prosecution,  he  will,  in  the  character  of 
witness  for  the  prosecutor,  deliver  menda- 
cious criminative  evidence. 

In  various  ages  and  countries,  mischief  in 
vast  quantity  has  been  operated  by  men  in 
the  character  of  informers.  But  the  testi- 
mony by  which  in  these  instances  it  has  been 
operated  — the  testimony  which  has  served 
as  the  instrument  of  the  mischief,  has  been, 
not  mendacious,  but  veracious  testimony ; the 
fault  has  lain,  not  in  the  informers,  but  in 
the  laws. 

England,  in  the  time  of  Henry  VII.,  af- 
forded a remarkable  example  — probably  the 
most  remarkable  that  is  to  be  found  in  the 
history  of  any  age  or  nation  — of  mischief 
flowing  in  prodigious  masses  from  this  source. 
But,  in  so  far  as  it  was  the  cause  of  terror, 
and  a fit  object  of  blame,  the  mischief  was 
the  sole  work  of  the  legislator.  Laws  were 
sown,  that  forfeitures  might  be  reaped. 

II.  Mischief  of  party’s  mendacious  testi- 
mony, compared  with  that  of  extraneous  wit- 
ness’s ditto. 

In  general,  the  quantity  of  mischief  apt  to 
result  from  misdecision  in  favour  of  either 
side,  when  grounded  on  mendacious  testi- 
mony on  the  part  of  an  extraneous  witness, 
is  not  so  great  as  when  grounded  on  the  men- 
dacious testimony  of  either  party,  testifying 
in  his  own  favour. 

The  reason  is,  that  it  depends  not  on  an 
extraneous  witness  to  originate  the  suit,  in 
the  course  of  which  his  testimony  is  delivered; 
it  lies  not  therefore  in  his  power,  as  in  that 
of  a plaintiflF,  to  multiply  suits  at  pleasure, 
and  (if  gain  were  to  be  made  by  unjust  de- 
mands, supported  by  mendacious  testimony) 
to  multiply  at  pleasure  occasions  of  employ- 
ing testimony  as  an  instrument  of  legal  de- 
predation. 
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To  originate  causes  of  suit — and  thence 
in  a remote  way  (though  not  to  a certainty) 
to  originate  suits  themselves  — is  competent 
to  any  man  : and  thence  to  a man  who,  when 
the  suit  takes  place,  occupies  the  station  of 
defendant.  To  originate  a suit  immediate- 
ly, and  without  needing  the  concurrence  or 
antecedent  agency  of  any  other  individual, 
belongs  also  to  any  individual;  which  indivi- 
dual, as  soon  as  the  suit  is  instituted,  assumes 
thereby  the  character,  and  occupies  the  sta- 
tion, of  plaintiff.  But  to  originate  any  sort 
of  suit,  either  remotely,  as  in  the  character 
of  future  contingent  defendant,  or  immedi- 
ately, as  in  the  character  of  actual  plaintiff, 
is  the  exclusive  character  of  a party,  and  is 
incompatible  with  the  station  of  extraneous 
witness. 

III.  Mischief  of  party’s  self  - disserving, 
compared  with  that  of  his  self-serving,  men- 
dacious testimony. 

In  the  case  where  it  happens  to  a man’s 
testimony  to  be  mendacious  to  his  own  pre- 
judice, and  not  to  the  prejudice  of  any  one 
else, — in  such  case,  if  a decision  conformable 
to  it  be  grounded  on  it,  which  decision  thereby 
comes  under  the  description  of  misdecision, 
the  mischief  of  such  misdecision  does  not 
stand  upon  so  high  a footing  as  that  of  a mis- 
decision to  the  same  effect  produced  by  any 
of  the  ordinary  causes. 

The  reason  is,  that  the  mischief  of  the 
second  order  — the  danger  and  alarm,* — in 
comparison  with  which  the  mischief  of  the 
first  order  is  much  inferior  in  importance, 
amounts  to  nothing  in  this  case.  A man,  as 
often  as,  without  being  guilty,  he  chooses  to 
confess  bimself  guilty,  will  suffer  accordingly: 
let  this  be  understood.  But  what,  in  this 
case,  is  the  amount  of  the  danger  ? — for  how 
few  are  there  who  \vill  be  disposed  to  make 
any  such  choice  1 — and  if  there  were  ever  so 
many  more,  where  is  the  great  harm  done  ? 
Nemo  audiatur  perire  volens,  says  the  maxim 
of  Roman-Gallic  law.  But  on  the  other  hand 
comes  the  maxim.  Volenti  non  fit  injuria: 
why  refuse  to  hear  him  whose  wish  it  is  to 
“ perish,”  if,  in  the  judgment  of  the  person 
most  competent,  he  will  not  be  injured  by 
it  ? So  again  as  to  the  alarm.  For,  by  the 
supposition,  the  choice  is  the  man’s  own : if 
force  be  employed,  the  case  quadrates  not 
with  the  present  case ; and  who  is  there,  in 
whose  breast  any  pain  of  apprehension  can 
be  infused  by  the  idea  of  an  evil  to  which 
he  cannot  be  exposed  but  by  his  own  free 
choice  ? 

But  though,  in  this  extraordinary  sort  of 
case,  the  mischief  of  misdecision  is  not  so 
great  as  in  ordinary  cases,  still  neither  is  tne 
case  altogether  free  from  mischief.  For,  by 

• Dumont,  Traites  de  L6gislatim;—nn^ee 
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the  manifest  opposition  of  the  case’ to  the 
ordinary  course  of  human  conduct,  — men  at 
large,  observing  a man  convicted  on  his  own 
self-criminative  testimony — on  his  own  con- 
fessorial  evidence,  which  afterwards  is  by 
accident  discovered  or  suspected  not  to  have 
been  true,  will  be  led  to  suppose  or  suspect 
it  to  be  the  result  of  secret  subornation : 
subornation  acting  possibly  by  holding  out 
hope  of  reward — more  naturally  by  holding 
out  fear  of  undue  punishment,  or  of  injury 
in  some  other  shape. 

Hence  one  reason,  why  confession  in  ge- 
neral terms  should  never  be  received,  to  the 
exclusion  of  complete  as  well  as  correct  tes- 
timony from  the  same  source : to  the  end 
that,  in  case  of  incorrectness  or  incomplete- 
ness, intentional  or  not  intentional,  such  self- 
regarding  and  self-criminative  testimony  may, 
from  the  approved  sources,  counter-evidence 
and  counter-interrogation  (performed  at  any 
rate  by  the  judge,)  take  its  chance  of  being 
rendered  correct  and  complete  : as  if,  instead 
of  being  self-regarding,  it  had  been  so  much 
extraneous  testimony. 


CHAPTER  IX. 

ULTERIOR  SAFEGUARDS  AGAINST  THE  INCON- 
VENIENCIES  WHICH  MAY  PRESENT  THEM- 
SELVES AS  LIABLE  TO  ARISE  FROM  THE  ABO- 
LITION OF  THE  EXCLUSIONARY  RULES. 

Panic  terrors,  genuine  and  counterfeit,  are 
among  the  life-guards  of  abuse.  From  reform, 
be  it  what  it  may,  fears  arc  professed  by 
sharp-sighted  hypocrites  — fears  are  felt  and 
entertained  by  their  weak-sighted  dupes. 
Knavery  presents  the  phantasmagoric  mag- 
nifying glass ; and  it  is  through  this  medium 
that  danger  is  viewed  by  the  eye  of  imbe- 
cility. 

Anything  which,  in  the  case  of  the  reforms 
here  proposed,  may  contribute  to  allay  the 
accompanying  apprehension,  is  deserving  of 
notice. 

The  safeguards  here  in  view  may  be  ranked 
in  the  first  place  under  tw'O  heads : — 1 . Safe- 
guards against  deception  and  consequent  mis- 
decision ; 2.  Safeguards  against  vexation,  in 
so  far  as  unnecessary  and  unprofitable. 

Under  either  head  may  again  be  distin- 
guised  — ] . Such  as  exist  or  would  take  place 
of  themselves,  but  may  notwithstanding  be 
pointed  out  to  good  purpose,  as  being  liable 
to  be  overlooked;  2.  Such  as,  though  not  at 
present  in  existence,  nor  of  a nature  to  take 
place  of  themselves,  might  (as  it  seems)  be 
established  to  good  purpose,  and  may  there- 
fore be  considered  as  eventually  waiting  to  be 
established. 

Under  the  head  of  existing  safeguards,  the 
following  may  be  worth  noticing : — 

One  ground  of  alarm  may  be,  the  danger 
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of  mendacity,  and  consequent  fieception  and 
misdecision,  from  the  giving  an  unlimited  ad- 
mission to  the  testimony  of  the  plaintiff. 

By  way  of  antispasmodic  against  the  ter- 
rors from  this  source,  it  may  be  proper  on  this 
occasion  to  bring  to  mind  once  more  the  tes- 
timony of  experience,  certifying  that,  in  so 
many  cases,  where,  by  the  reason  of  the  most 
cogent  interests,  the  mendacity -promoting 
force  has  been  at  its  highest  pitch,  no  symp- 
toms of  mischief  from  this  source  have  ever 
been  discernible:  habitual  and  professional 
depredators,  delivering  their  testimony  against 
accomplices,  under  the  temptation  offered 
by  impunity  instead  of  capital  punishment, 
with  the  addition  of  pecuniary  rewards  to  an 
amount  far  beyond  what  are  usually  offered 
to  individuals  at  large.  These  are  rewards 
earnible  by  truth  as  well  as  by  falsehood. 
But  rewards,  equally  offered,  and  not  earnible 
but  by  mendacity,  are  the  rewards  by  which 
servants  in  trade,  who  have  goods  to  deliver 
from  traders,  their  masters,  to  customers,  are 
invited  to  steal  the  goods,  and  then  by  their 
testimony  charge  the  customer  with  the  re- 
ceipt of  them — the  customer,  whose  true  tes- 
timony cannot  be  opposed  to  their  mendacious 
evidence. 

Lawyer.  The  defendant  will  stand  exposed 
to  whatever  danger  is  attached  to  the  admis- 
sion of  the  testimony  of  the  plaintiff. 

Non-Lawyer.  Good : but  while,  from  the 
admission  given  to  him,  the  plaintiff  derives 
the  faculty  of  delivering  false  testimony  to 
the  prejudice  of  the  defendant,  — so,  by  the 
admission  given  to  the  testimony  of  the  de- 
fendant, does  the  defendant  derive  the  faculty 
of  defending  himself,  for  which,  by  the  sup- 
position, the  simple  truth  is  sufficient.  Truth 
opposing  herself  to  the  plaintiff,  truth  giving 
her  support  to  the  defendant,  — plaintiff  and 
defendant  being  in  other  respects  on  equal 
terms,— in  favour  of  which  side  lie  the  odds? 

Lawijer.  But  a case  that  in  reality  will  fre- 
quently happen,  is,  that  the  matter  of  fact> 
notwithstanding  the  consequences  of  it  with 
relation  to  the  interests  of  the  defendant,  has 
not  fallen  under  his  cognizance.  If,  the  de- 
fendant having  been  wounded,  it  be  by  your 
hand  that  the  wound  has  been  inflicted,  it 
can  scarcely  happen  but  that  the  fact  must 
have  fallen  within  your  knowledge.  But  if  it 
has  been  by  the  teeth  of  a dog  of  yours,  or  by 
the  horns  of  a bull  of  yours,  this  may  as  well 
have  happened,  you  being  at  a hundred  miles 
distance,  as  in  your  presence.  The  plaintiff 
being  predisposed  to  lie,  and  having  his  choice 
of  lies,  his  care  vdll  be,  that  in  the  scene  he 
feigns,  you,  the  defendant,  shall  not  be  one 
of  the  actors. 

Non-Lawyer.  Doubtless  this  will  be  bis  be^ 
policy;  just  as,  under  your  own  cstablislujd 
and  therefore  faultless  system,  were  the 
tradesman’s  servant  to  steal  the  goods,  am 
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r hc?i  swear  he  had  delivered  them  to  the  cus- 
«omer,  it  would  he  better  policy  to  suppose 
theiti  delivered  at  his  house  out  of  his  pre- 
seitee,  than  in  his  presence;  although  the  tes- 
timony of  the  customer,  to  whose  loss  the 
theft  and  the  perjury  are  committed,  would 
not  he  admitted  to  contest  it. 

But,  the  door  being,  by  the  supposition, 
as  completely  open  to  the  testimony  of  the 
defemliint  as  to  that  of  the  plaintiff,  and  the 
(iict  on  which  the  plaintiff  grounds  his  claim 
being  by  the  supposition  a fact  altogether 
false,  — the  case  will  be,  that  the  defendant, 
if  he  contests  the  claim,  believes  the  fact  to 
be  false.  Under  whatever  sanction,  therefore 
(call  it'  oath,  call  it  what  else  you  will,)  the 
plaintiff  affirms,  contrary  to  truth,  his  per- 
suasion of  the  existence  of  the  fact,  the  de- 
fendant will  of  course  affirm  his  persuasion 
of  the  non-existence  of  it.  Here,  then,  it 
must  be  confessed,  we  have  a danger  of  de- 
ception, as  we  have  in  all  cases  in  which  tes- 
timony is  admitted.  But  the  plaintiff’s  story, 
being  by  the  supposition  an  utter  falsehood, 
has  everything  to  fear  from  scrutiny,  from 
counter-interrogation,  from  whatever  counter- 
evidence can  be  afforded  by  circumstances ; 
while  the  assertion  of  the  defendant,  being 
true,  can  find  nothing  to  oppose  it  from  either 
of  these  sources. 

Now  observe  how  the  matter  stands  under 
your  system.  Innumerable  are  the  instances 
in  which  the  fact  constitutive  of  a right  on 
the  part  of  Titius,  being  true,  would  be  tes- 
tified and  put  beyond  doubt  by  the  testimony 
of  Titius,  if,  Titius  being  plaintiff,  his  testi- 
mony were  admitted.  In  perhaps  the  greater 
number  of  these  instances,  the  fact  being  as 
well  known  to  the  defendant  as  to  the  plain- 
tiff, and  the  defendant  not  being  disposed  to 
be  at  the  expense  of  perjury  to  save  paying 
what  in  justice  he  ought  to  pay,  he  would 
do  one  of  two  things : if  the  fact  had  fallen 
within  his  cognizance,  he  would  confess  it ; if 
the  fact  had  not  fallen  under  his  cognizance, 
yet,  hearing  it  sworn  to  by  the  plaintiff,  and 
not  looking  upon  the  plaintiff  as  a man  who 
would  perjure  himself,  he  would  not,  upon 
his  oath,  declare  his  disbelief  of  the  statement 
sworn  to  on  the  other  side. 

Now  what  does  your  system  in  this  case? 
To  the  evil-doer  it  insures  success  and  tri- 
umph, without  peril  of  perjury,  or  expense 
of  litigation : to  the  innocent  and  injured,  it 
ensures  loss,  without  hope  of  safety — injury, 
without  the  possibility  of  self-defence. 

Lawyer.  Well,  and  what  then  ? He  should 
have  been  wiser.  It  should  have  been  his 
care  to  have  provided  himself  with  legal  evi- 
dence. 

Non-Lawyer.  His  care!  Yes:  but  can  it  be 
a secret  to  you,  that  in  many  cases  such  pro- 
vision would  be  impossible?  that  in  others 
the  precaution  would  be  resented  as  an  insult. 
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and  the  transaction  itself  (the  contract,  or 
whatever  it  be)  out  of  which  the  right  arises, 
be  by  that  means  rendered  impossible  ? And 
suppose  hirn  (like  Duke  and  no  Duke)  never 
to  travel  without  a train  of  wtnesses  at  his 
heels:  have  you  any  secret  you  could  supply 
him  with,  to  enable  him  to  keep  them  alive 
at  pleasure? 

He  should  have  provided  himself  with  legal 
evidence  1 Do  you  and  yours,  from  the  lowest 
to  the  highest  of  you,  know  what  legal  evi- 
dence is  ? Would  you  let  him  know,  if  you 
did  ? Did  you  ever,  with  your  own  goodwill, 
do  anything  towards  letting  men  know  what 
(on  this  subject  or  on  any  other)  the  law — ■ 
the  law  which  you  every  day  compose  on 
pretence  of  declaring  it — is?  Have  you  ever 
ceased  to  do  whatever  was  in  your  power  to 
prevent  all  such  knowledge  from  being  at- 
tainable— to  keep  all  such  knowledge  out  of 
their  reach? 

The  system  which  the  suitor  supposes  to 
be  established — the  system  on  the  confidence 
of  which  he  acts,  is  the  system  declared  to 
him  by  domestic  experience,  right  reason,  and 
common  sense.  This  system  he  sees  pursued, 
even  by  you  and  yours,  in  some  cases : de- 
ceived by  your  indefatigable  self-eulogiums, 
he  concludes  it  to  be  pursued  in  all  cases. 
Your  exceptions,  extensive  and  numerous  as 
they  are,  how  should  he  divine  them?  To 
give  himself  the  least  chance  for  it,  it  would 
be  necessary  for  him,  at  the  outset,  to  begin 
with  discarding  his  ordinary  guides,  common 
honesty  and  common  sense. 

Here  may  be  the  place  to  observe  once 
more,  that  the  utmost  danger  which  can  be 
apprehended  from  the  freest  admission  of  self- 
serving  testimony  on  both  sides,  is  inferior, 
fdr  inferior,  to  that  which,  under  the  techni- 
cal system,  has  place  in  every  day’s  practice. 
In  all  cases,  from  the  most  lightly  to  the  most 
heavily  penal  (personal  injuries,  acts  of  depre- 
dation, acts  of  malicious  destruction,)  where 
an  injury  by  which  an  individual  is  the  im- 
mediate sufferer  is  treated  on  the  footing  of 
a crime, — the  testimony  of  the  party  injured 
(testifying  under  the  influence  of  an  inte- 
rest in  the  strictest  sense  pecuniary,  viz.  that 
constituted  by  co.s?s,  — and  always  under  the 
smart  of  the  injury,  be  it  what  it  may,)  is 
admitted  under  the  name  of  evidence : and 
under  the  sort  of  sanction  reserved  for  those 
declarations  which  are  received  under  the 
name  and  on  the  footing  of  evidence, — the 
sanction  of  an  oath,  fortified  by  the  eventual 
punishment  attached  to  the  breach  of  it : 
while,  on  the  other  side  (the  defendant’s,) 
though,  under  the  name  of  the  defence,  the 
party,  if  present  (which  in  slightly  penal 
causes  it  is  not  necessary  that  he  should  be,) 
cannot  be  prevented  from  saying  what  he 
thinks  fit, — yet,  what  he  does  say,  not  be- 
ing corroborated  by  the  sanction  of  an  oath. 
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nor  being  subjectable  to  counter-interroga- 
tion, is  not  received  under  the  name  nor  on 
the  footing  of  evidence. 

What  is  to  the  present  purpose,  is  this 
question  : — If  no  mischief  is  experienced 
from  the  partial  admission  of  self-serving  tes- 
timony, the  admission  of  it  on  the  plaintiflf’s 
side — on  that  side  on  which  (as  hath  been 
seen)  it  is  most  dangerous, — can  any  greater 
danger  be  reasonably  apprehended  from  the 
impartial  admission  of  it,  from  the  unreserved 
admission  of  it  on  both  sides  ? 

The  above  observations  on  the  safeguards 
which  already  exist,  may  suffice  to  dispel  all 
vague  fears  that  great  prejudice  to  justice 
would  result  from  the  abolition  of  the  exclu- 
sionary rule. 

An  ulterior  safeguard,  which  is  not,  but 
which  might  be,  and  ought  to  be  established, 
is  the  registration  of  evidence. 

By  the  registration  of  evidence,  I do  not 
mean  the  committing  of  the  evidence  to 
writing  in  terminis ; but  merely  the  making 
a memorandum  of  the  species  and  nature  of 
the  evidence,  under  appo.site  heads. 

The  immediate  use  is,  to  show,  on  the 
occasion,  the  strength  of  each  article  of  evi- 
dence : to  indicate  the  strength  of  it,  as  far 
as  the  denomination  to  which  it  belongs,  and 
under  which  it  is  entered,  may  be  conducive 
to  that  purpose. 

The  ulterior  use  is,  to  put  a mark  of  dis- 
tinction upon  every  cause  in  which,  on  the 
side  in  favour  of  which  the  decision  was  pro- 
nounced, the  mass  of  evidence  was,  in  point 
of  strength,  in  any  respect  below  the  ordinary 
standard. 

The  ultimate  use  is,  to  indicate,  not  indeed 
the  exact  quantity  of  the  mischief  (for  when 
there  is  none,  none  can  be  indicated,)  but 
the  maxinuim  of  the  mischief  which,  in  the 
way  of  misdecision,  under  any  head  of  infir- 
mity or  suspicion,  can  have  owed  its  birth  to 
the  abolition  of  the  exclusionary  rule:  — 1. 
Judgment  for  the  plaintiff.  Evidence  for  the 
plaintiff,  none  but  the  plaintiff’s  testimony. 
Evidence  for  the  defendant,  none  but  the 
defendant’s  testimony.  2.  Judgment  for  the 
defendant : state  of  the  evidence  the  same. 
3.  Judgment  again  for  the  plaintiff.  Evidence 
of  the  plaintiff  delivered  by  him,  or  not  deli- 
vered : the  fact  (the  collative,  or  say  inves- 
titive, fact,  by  which  the  right  in  question 
was  conferred  on  him)  not  having  fallen  with- 
in his  cognizance,  nor  any  other  fact  serving 
for  proof  of  it  in  the  way  of  circumstantial  evi- 
dence. Extraneous  witness,  Matthew  Mar- 
tyr : his  testimony  exposed  to  suspicion  by 
interest  derived  from  relationship, — he  being 
husband,  son,  father,  brother,  partner,  ser- 
vant, master,  to  the  plaintiff ; or  by  specific 
pecuniary  interest,  in  such  or  such  a way ; or 
by  improbity,  as  evidenced  by  his  having  been 
convicted  of  such  or  such  an  offence. 


Ulterior  details  might,  in  this  place,  be  re- 
garded as  superfluous  and  premature  ; what 
is  above  will  serve  for  an  indication  of  the 
ends  to  which  the  proposed  arrangement  is 
directed.  To  frame  an  apposite  system  of 
book-keeping,  tvhereby,  for  each  cause,  the 
labour  of  registration  could  be  reduced  with- 
in the  compass  of  a few  vvords,  would  be  a 
consequential  task,  and  not  a difficult  one. 

I speak  of  the  system  of  registration  as 
exhibiting  the  maximum  of  mischief  from 
deception  and  consequent  misdecision  having 
infirmity  of  evidence  for  its  cause.  I say  the 
maximum ; it  being  understood  that,  sup- 
posing in  every  cause  the  decision  given  in 
favour  of  that  side  of  the  cause  on  which  the 
evidence  was  thus  defective  to  have  been 
erroneous,  the  greatest  number  of  causes  in 
which  this  error  — error  from  this  source  — 
could  have  taken  place,  is  thus  brought  to 
view.  But  so  it  may  be,  that  in  no  one  of  all 
those  instances  was  the  decision  erroneous : 
still,  in  this  case,  the  word  maximum  is  not 
less  apposite  than  if  the  decision  was  erro- 
neous in  all  those  instances. 

On  the  present  occasion,  in  speaking  of 
infirm  and  suspectable  evidence,  those  causes 
alone  of  inferiority  need  be  thought  of,  that 
have  been  brought  directly  to  view  in  the 
course  and  for  the.  purpose  of  the  present 
work.  In  a system  of  registration,  in  so  far 
as  adapted  to  the  end  here  in  question,  the 
several  other  causes  of  infirmity  would  be 
equally  entitled  to  a place.  The  heads  being 
expressed  by  apposite  denominations,  — the 
operation  of  making,  on  the  occasion  of  such 
cause,  the  several  entries  under  those  several 
heads,  would  present  little  difficulty.  Mer- 
cantile book-keeping,  an  art  which,  under  the 
existing  system  of  nomenclature,  is  clouded 
and  perplexed  by  obscure  and  unexplained 
fictions,  presents  much  more.* 

* Thus  much  being  said  of  one  part  of  the 
proposed  system  of  judicial  book-keeping,  a word 
or  two,  for  the  purpose  of  sketching  out  a ge- 
neral idea  of  the  remainder,  may  perhajis  not 
appear  misemployed.  Suggested  by  a collective 
view  of  all  the  ends  of  justice,  the  system,  taken 
in  both  its  parts,  embraces  in  its  design  all  these 
several  ends. 

Of  tlie  part  here  more  particularly  in  question, 
the  object  is  to  prevent  misdecision  ; it  accord- 
ingly presents  continually  to  the  view  of  the  le- 
gislator the  several  quarters  in  which  the  seeds 
of  misdecision  seem  to  be  most  apt  to  lurk. 

Of  the  remaining  part,  the  object  is  to  pre- 
vent needless  and  avoidable  delay,  vexation,  and 
expense.  Taking,  therefore,  for  the  standard 
quantity  of  that  mass  of  collateral  inconvenience, 
the  quantity  which  experience  has  shown  to  be 
sufficient  in  a vast  majority  of  the  whole  nuniber 
of  causes  of  all  sorts, — it  calls  upon  the  judge, 
in  each  instance  in  which  that  standard  quaiUity 
has  been  exceeded,  to  point  out,  by  .ap])o.sitc 
entries  under  apposite  liead.s,  in  bis  view  of  tic 
matter,  the  cause  by  which  such  excess  h;is  bct» 
necessitated,  or  at  any  rate  productsi. 
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Lawner,  What  1 more  recor(Js  ? and  have 
wc  not  records  enough  already  ? and  is  there 
not  enough  in  them  ? and  is  there  to  be  no- 
thing said  about  John  Doe  and  Richard  Roe  ? 
and  do  you  mean  to  confound  the  distinction 
between  courts  of  record  and  courts  not  of 
record  ? 

Non-Lawyer.  To  make  answer  to  your 
questions,  the  matter  of  your  records  may  be 
divided  into  three  portions:’ — 1.  Sheer  lies; 

Of  the  established  system  of  mercantile  book- 
keeping, the  object  in  view  is  to  enable  the  in- 
dividual whose  transactions  it  is  employed  to 
record,  to  ascertain  at  any  time  the  balance  as 
between  the  amount  of  assets  and  debts  due, 
with  the  amount  of  profit  or  loss  from  each 
source ; for  the  purpose  of  raising  to  its  maxi- 
mum the  aggregate  of  the  one,  and  reducing  to 
its  minimum  the  aggregate  of  the  other:  not  to 
speak  of  other  subordinate  objects  foreign  to  the 
present  purpose. 

Of  a rational  and  honest  system  of  Judicial 
book-keeping  (not  to  speak  here  of  the  uses  to 
individuals  in  the  character  of  suitors,  or  of  the 
uses  to  the  judge,)  the  uses  to  the  legislator  would 
be,  to  enable  him  to  reduce  to  its  minimum  the 
aggregate  amount  of  misdecision  and  failure  of 
justice  on  the  one  hand — of  judicial  delay,  ex- 
pense, and  vexation,  on  the  other:  and  this  by 
indicating  in  each  instance  (in  so  far  as  it  is 
susceptible  of  indication)  the  maximum,  and,  if 
possible,  the  actual  amount,  of  each  individual 
mischief  produced  on  cadi  occasion ; with  tlie 
cause,  so  far  as  it  may  be  discernible. 

Of  the  actually  existing  system  of  judicial  re- 
gistration and  non-registration  (for  omissions 
have  their  effect,  and  their  use,)  as  established 
by  and  under  the  technical  and  fee-gathering  sys- 
tem, what  true  account  can  a man  find  to  give  ? 
That  the  effect  of  it  has  been,  most  certainly, 
and  the  design  of  it  almost  as  certainly,  to  en- 
able the  masters  and  journeymen  of  the  justice- 
shop  to  cheat  and  deceive  their  customers. 

Of  the  natural  and  inevitable  causes  of  com- 
plication (which  is  as  much  as  to  say,  of  an  extra 
degree  of  expense,  vexation,  and  delay,)  a col- 
lective, and  it  is  supposed  pretty  complete,  view 
is  given  in  a Table  annexed  to  another  work 
{Scotch  Reform,  in  Vol.  V.  of  this  collection  :) 
and  along  with  them,  for  illustration,  under  each 
cause,  a set  of  examples,  exhibiting  the  suits  of 
different  descriptions  in  which  it  is  most  apt  to 
have  place.  A certain  portion  of  time  (and  that 
happily  a very  short  time)  pointed  out  by  ex- 
perience, is  taken  for  the  standard:  these  are 
called  simple  causes.  To  this  standard  all  other 
causes  are  referred:  they  are  called  complex 
causes.  Taking  any  given  individual  cause, — if 
the  length  of  time  it  occupies  extend  considera- 
bly beyond  that  standard  length — if  it  be  of  such 
a length  as  to  require  adjournment,  the  demand 
for  the  extra  length  must  have  lor  its  cause  some 
one  or  more  of  the  causes  enumerated  in  the 
Table.  These  causes  being  all  foreknown,  and 
previously  understood  and  ranged  in  the  form  of 
a table — the  judge,  as  his  warrant  for  the  ad- 
journment he  puts  upon  it,  makes  a memoran- 
dum  of  the  existence  of  such  cause  or  causes: 
each  party  at  the  same  time  being  called  upon  to 
annex  to  such  indication  a memorandum  of  the 
assent  to,  or  dissent  from,  the  matter  of  fact  as- 
serted by  ii. 
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2.  Impertinent  and  useless  truths;  3.  Instruc- 
tive truths.  The  instructive  truths — that 
is,  heads  for  the  reception  of  these — it  is  our 
wish  to  preserve ; though  it  would  require  a 
microscopic  eye  to  spy  them  out : and  if 
they  were  of  iron,  so  much  the  better,  be- 
cause in  that  case  a magnet  would  save  time 
and  scrutiny. 

Of  the  sheer  lies  and  impertinent  truths, 

I agree  with  you  that  there  is  enough  already  ; 
and  therefore  it  is  we  propose  that  no  further 
additions  shall  be  made  to  that  part  of  the 
stock.  If  your  relish  for  the  dish  remains 
after  the  odor  lucri  has  evaporated,  you  know 
where  there  is  enough  for  it. 

Courts  of  record  — courts  not  of  record!  A 
precious  distinction,  truly ! A precious  end  it 
aims  at — and  a precious  use  has  been  made 
of  it  I Know  you  then  of  that  judge,  whose 
operations  will  be  likely  to  be  better  secured 
against  error  (designed  and  undesigned)  — 
against  needless  delay,  expense,  and  vexation, 
by  the  assurance  that  they  will  be  buried  in 
oblivion  ? Can  there  be  so  much  as  a pre- 
tence for  omitting  to  perpetuate  the  memory 
of  everything  that  passes  (except  the  verbiage 
of  advocates  and  parties,)  unless  it  be  the 
little  importance  of  the  cause,  compared  with 
the  delay,  expense,  and  vexation,  attached  to 
the  registration  of  it  ? And  do  you  not  know, 
that  the  use  aimed  at  by  the  distinction,  and 
by  the  consequences  grounded  on  it,  were  to 
secure  the  judges  that  invented  it  against  the 
competition  of  judges  below  them,  and  on 
one  side  of  them  ? and  that,  among  the  civil 
courts  not  of  record,  the  equity  courts  — the 
courts  which  reject,  as  “ beneath  their  dig- 
nity,” all  causes  of  less  than  £10  value  — are 
at  the  bead  of  the  list  ? 

So  much  as  to  the  safeguards  against  mis- 
decision. For  the  avoidance  of  unnecessary 
vexation,  an  important  maxim  remains  to  be 
brought  to  view. 

I suppose  the  ends  of  justice  substituted  to 
the  ends  of  judicature.  I suppose  hypocrisy 
unmasked.  I suppose  honest  eyes  opened; 
imbecility  in  honest  guidance.  I suppose  the 
door  thrown  wide  open,  not  only  to  all  will- 
ing testimony,  but  to  all  lights  that  are  to 
be  elicited  from  interrogatories  administered 
to  unwiljing  testimony:  to  unwilling  testi- 
mony, whatsoever  be  the  now  terrible,  the 
now  tremendous,  fruits  of  it : lights  collected 
without  reserve,  from  unwilling  witnesses, 
although  the  result  should  be  the  diminishing 
the  multitude  of  misdeeds  of  all  kinds,  and 
diminishing  (if  English  lawyers  and  their 
dupes  endure  to  see  it  diminished)  the  bar- 
barity, as  well  as  imbecility,  of  their  penal 
code. 

In  throwing  open  the  door  to  self-crimi- 
native evidence,  one  exception,  though  but  a 
temporary,  and  thence  a limited  and  continu- 
ally expiring  one,  would  require  to  be  made. 
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No  admission  of  such  evidence  against  of- 
fences anterior  to  the  promulgation  of  the 
law : the  reform  should  not  be  retrospective. 

The  reason  is  almost  too  obvious  to  bear 
mentioning.  Transgressions  already  commit- 
ted are  beyond  the  reach  of  prevention:  pu- 
nishment would  be  misery  in  waste. 

Not  that,  because  the  case  were  called  a 
criminal  one,  there  would  be  anything  gained 
to  general  utility  by  extending  the  provision 
to  the  exclusion  of  satisfaction  on  the  score 
of  injury;  viz.  where  the  author  of  the  injury 
cannot  be  a loser  but  the  sufferer  by  it  must 
be  (and  to  the  same  amount)  a gainer.  But 
under  the  existing  technical  system,  such  is 
the  structure  of  the  established  forms,  that 
if  the  examination  of  the  defendant  remained 
forbidden  to  the  one  purpose,  it  would  re- 
main alike  forbidden  to  the  other. 

To  the  abuse  here  in  question,  no  correc- 
tion would,  could,  or  ought  to  be  adminis- 
tered, but  in  the  way  of  statute  law.  To 
render  the  correction  retrospective,  would 
include  in  it  an  operation  of  ex  post  facto 
law.  Legislators  shrink  with  uniform  horror 
from  the  idea  of  such  injustice.  Jurispru- 
dential law,  from  first  to  last,  was  formed  by 
it.  Not  a step  can  she  take  on  any  fresh 
ground  — not  a fresh  step  can  she  take  in  any 
direction,  that  is  not  stained  by  injustice  of 
this  description. 


CHAPTER  X. 

RECAPITULATION. 

Against  the  following  errors  it  concerns  the 
judge  to  be  upon  his  guard  ; — 

1.  The  supposing  that  there  is  any  man, 
of  whose  testimony  it  is  certain  that  it  will 
throughout  be  true:  true  to  the  purpose  of 
warranting  the  judge  to  treat  it  as  conclu- 
sive, i.  e.  exclusive  of  all  counter-evidence. 

2.  The  supposing  that  there  is  any  man, 
of  whose  testimony  it  is  certain  that  it  will 
througliout  be  untrue;  viz.  to  the  purpose  of 
warranting  the  judge  in  refusing  to  hear  it. 
Not  that  the  certainty  of  its  being  throughout 
untrue,  would  induce  anything  like  acertainty 
of  its  being  throughout  uninstructive. 

3.  The  supposing  that  there  exists  any  one 
sort  of  interest,  which,  on  the  occasion  in 
questi/m,  can  be  sure  so  to  overpower  the 
force  of  the  standing  tutelary  interests,  as  to 
render  untruth  on  the  part  of  the  testimony 
certain  in  any  part,  much  less  in  the  wliole. 

4.  — or  any  number  of  interests  acting  in  a 
mendacity-promoting  direction. 

5.  The  supposing  that  because,  as  to  this 
or  that  fact,  the  testimony  in  question  is  in- 
contestably false,  and  even  mendacious, — 
that  therefore  there  is  a certainty  of  its  being 
false  as  to  this  or  that  other  fact;  much  more 
as  to  all  the  other  facts. 


6.  The  supposing  that,  where  there  are 
divers  interests,  to  the  action  of  which  the 
testimony  is  exposed  on  either  side,  there  is 
any  one  of  them  that  ought  to  be  neglected, 
as  if  destitute  of  force. 

7-  The  supposing  that,  where  there  are 
divers  interests  acting  on  the  same  side,  the 
aggregate  force  with  which  they  act  is  to  be 
learnt  by  counting  them,  without  regard  to 
the  separate  force  of  each. 

The  above  propositions  are  the  general  re- 
sult of  this  work. 

The  anatomical  view  (shall  we  say)  above 
given  of  the  human  mind, — ^"does  it  quadrate 
with  the  truth  ? No  person  by  whom  this 
work  can  ever  be  taken  in  hand — no  person, 
male  or  female,  high  or  low,  rich  or  poor,  but 
is  competent  to  judge. 

But  if  it  be,  what  must  we  say  of  the  pic- 
ture given  of  it  in  the  books  of  jurisprudence? 
of  the  picture  of  it,  as  referred  to,  and  wrought 
from,  on  every  jurisprudential  bench? 

Judging  of  it  from  those  books  and  those 
benches,  is  this  branch  of  practical  science 
(if  science  it  is  to  be  called)  in  any  better 
state  than  the  science  of  anatomy,  when  the 
circulation  of  the  blood  was  unknown,  and 
nerves  and  tendons  were  confounded  under 
one  name?  or  than  chemical  science,  when 
the  great  Plowden,  no  less  profound  in  che- 
mistry than  in  jurisprudence,  gave  in  the 
pedigree  of  the  metals,  certifying  them  to  be 
the  issue  in  tail  lawfully  begotten  by  Stephen 
Sulphur  upon  the  body  of  Mary  Mercury  ? 

By  way  of  contrast  to  the  above  proposed 
mementos,  and  that  the  reader  in  whose  under- 
standing there  is  any  predilection  for  reason, 
or  in  whose  heart  there  is  any  concern  for  the 
welfare  of  mankind,  might  take  his  choice, — 
it  had  been  in  my  intention  to  subjoin  a view 
of  those  documents  to  which  English  judges 
are  at  present  in  the  habit  of  resorting  for 
their  guidance,  and  which  (in  addition  to,  or 
in  explanation  of,  the  particular  decision,  the 
supposed  purport  of  which  has  been  preserved 
by  chance,)  the  advocates  on  each  side  arc 
wont  to  present  them  with  in  that  view. 

These  doemnents  would  range  themselves 
naturally  into  two  classes:  — 1.  Considera- 
tions purely  technical,  i.  e.  having  no  refe- 
rence to  anything  that  will  bear  the  name  of 
reason:  2.  Fraymenta  rationalia;  considera- 
tions containing  in  them  more  or  less  of  the 
matter  of  reason.  Fragments  they  cannot  but 
be  called;  inasmuch  as,  containing,  almost 
without  exception,  no  reason  but  on  one 
side,  nor  of  that  anything  better  than  a loose 
and  broken  bint,  they  can  never,  in  any  in- 
stance, be  considered  as  amounting  to  an 
entire  reason,  but  only  to  a quantity  of  rough 
matter,  by  the  help  of  wliicb,  with  due  ma- 
nagement, a reason  might  be  made. 

Of  this  research,  what,  it  may  be  naked, 
would  ba  the  use  ? 
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Illustration — illustration  noerely.  Amuse- 
ment, and  nothing  more:  or,  if  anything  be- 
yond amusement,  this : — that  the  portentous 
worthlessness  and  depravity  of  the  technical 
system,  and  of  that  sort  of  trash  which  among 
lawyers  goes  by  the  name  of  science,  may  be 
placed  in  yet  another  point  of  view:  that,  of 
tlie  mountain  of  their  nonsense,  the  relative 
as  well  as  absolute  magnitude  may  be  mea- 
sured by  the  molehill  dimensions  of  such  part 
of  their  productions  as,  without  abuse  of 
language,  may  be  capable  of  passing  under  the 
name  of  sense. 

To  engage  in  any  such  research,  in  the 
hope  of  any  instruction,  which  in  any  other 
point  of  view  could  afford  payment  for  the 
labour,  would  be  to  scrutinize  the  contents 
of  the  first  great  dunghill  that  presented  it- 
self, for  the  possible  pearls  or  diamonds  that 
might  be  to  be  found  in  it.  It  would  at  the 
best  be  like  the  reading  over  and  studying 
the  Bibliotheca  of  Alchemy,  in  the  expecta- 
tion of  meeting  with  instruction  applicable 
to  the  advancement  of  modern  chemistry.  In 
the  course  of  a twelvemonth,  it  is  not  im- 
possible but  here  and  there  a result  might  be 
found  presenting  a fact  of  which  no  modern 
chemist  is  apprized.  But,  in  less  than  a 
thousandth  part  of  the  time  thus  spent  in 
the  purlieus  of  folly  and  imposture,  facts  of 
more  use  and  importance  might  be  brought 
to  certainty,  and  for  the  first  time,  by  follow- 
ing the  track  already  opened  by  genuine  and 
unpolluted  science. 

To  subjoin  a view  of  these  lawyer’s  rea- 
sons, technical  and  semi-rational,  to  the  pre- 
sent work,  had,  as  already  observed,  been  my 
intention.  But,  considering  the  bulk  to  which 
the  present  publication  has  already  swelled, 
the  completion  of  what  may  be  found  to  say 
on  this  topic  must  be  postponed.  As  for  speci- 
mens, they  have  been  already  seen;  technical 
considerations  in  the  chapter  on  restoratives 
and  elsewhere;  fragmenta  rationalia  in  some 
of  the  reasons  for  the  exclusion  of  self-dis- 
serving evidence,  in  the  reasons  for  excluding 
the  testimony  of  a wife  against  her  husband,* 
in  the  use  made  of  the  words  necessity, 
course  of  trade, f &c. 


CONCLUSION. 

We  are  now  arrived  at  the  conclusion  of  this 
work:  a few  leading  considerations  have  been 
pressing  upon  our  minds  throughout  the  whole 
course  of  it.  At  present  1 speak  particularly 
to  Englishmen;  the  application  to  other  coun- 
tries will  not  be  difficult. 

1.  So  far  as  evidence  is  concerned  (and 
the  limitation  need  not  be  anxiously  insisted 
on,)  the  existing  system  of  procedure  has 


* Siipr.i,  p)).  4)10  fi.  -f  Supra,  p.  Ki?. 


been  framed,  not  in  pursuit  of  the  ends  of 
justice,  but  in  pursuit  of  private  sinister  ends 
- — in  direct  hostility  to  the  public  ends.  It 
is  time  that  a new  system  be  framed,  really 
directed  to  the  attainment  of  the  ends  of 
justice. 

2.  The  models,  the  standards,  the  exempli- 
fications of  the  proposed  improved  system 

nay,  of  a perfect  system,  are  not  objects  of 
a Utopian  theory; — they  are  within  every 

man’s  observation  and  experience within 

the  range  of  every  man’s  view — within  the 
circle  of  every  private  man’s  family. 

3.  To  find  these  models  of  perfection,  an 
Englishman  has  no  need  to  go  out  of  his  own 

country : for  invention  there  is  little  work 

for  importation,  scarce  any.  English  practice 
needs  no  improvement  but  from  its  own 
stores:  consistency — consistency  is  the  one 
thing  needful : preserve  consistency,  and  per- 
fection is  accomplished. 

4.  No  new  powers,  no  tamperings  with  the 
constitution,  no  revolutions  in  power,  no  new 
authorities,  much  less  any  foreign  aid,  are 
necessary.  All  that  is  necessary  (and  this  is 
necessary)  is,  that  the  laws  made  for  the  pur- 
pose should  be  made  by  the  lawful  legislator 
— not  by  a power  subordinate  to  that  of  the 
legislator,  taking  advantage  of  his  negligence, 
usurping  his  authority,  legislating  with  ina- 
dequate means,  in  pursuit  of  sinister  ends, 
on  false  pretences. 

5.  Nothing  more  is  required,  than  the  ex- 
tending, in  all  causes  and  cases,  to  rich  and 
poor  without  distinction,  that  relief  which  in 
certain  causes  and  cases,  and  in  certain  dis- 
tricts, has  been  afforded  to  the  poor : torn  (by 
the  appointed  guardians  and  friends  of  the 
people)  from  the  rapacity,  or  abandoned  by 
the  negligence,  of  their  natural  enemies. 

6.  It  requires,  indeed,  the  establishment 
of  local  judicatures:  but  even  this  is  not 
innovation  (not  that  even  innovation,  where 
necessary,  should  ever  be  declined)  — not  in- 
novation, but  restoration  and  extension.  i?e- 
storation  — of  powers  once  in  existence,*  be- 
fore they  were  swallowed  up  by  the  framers 
of  the  existing  system  of  abuse,  under  favour 
of  their  own  resistless  power,  working  by 
their  own  frauds,  covered  by  their  own  dis- 
guises, in  pursuit  of  their  own  sinister  ends. 
Extension — the  restoring,  though  with  some 
increase  of  amplitude,  to  one  half  of  the  island, 
the  fountains  of  justice  so  happily  retained  by 
the  otber.f 

An  aphorism  not  unfrequently  quoted,  and 
seldom  without  approbation,  is  that  of  Ma- 
chiavel,  in  which  the  taking  the  constitu- 
tion of  the  country  to  pieces,  for  the  purpose 
of  bringing  it  back  to  its  first  principles,  is 
spoken  of  as  a wise  and  desirable  course.  In 

• The  Saxon  County  Courts. 

h The  Sheriff's’  Courts  and  Borough  Courts 
in  Scotland. 
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the  character  of  a general  principle  extend- 
ing to  all  states,  and  to  every  branch  of  the 
constitution  of  every  state,  it  is  founded  on 
vulgar  prejudice,  and  leads  to  mischief.  It 
supposes  a constitution  formed  all  at  once : a 
supposition  scarce  anywhere  realized.  It  sup- 
poses experience  worth  nothing ; and  herein 
lies  the  great  and  mischievous  absurdity.  It 
supposes  men  in  the  savage  state  endued  with 
perfect  wisdom,  but  growing  less  and  less 
■wise  as  experience  accumulates,  and  progress 
is  made  in  the  track  of  civilization.  It  sup- 
poses that,  to  make  the  British  constitution 
better  than  it  is,  we  ought  to  bring  it  back 
to  what  it  was  in  the  time  of  William  III., 
or  Charles  I.,  or  Edward  I.,  or  John,  or  Wil- 
liam the  Conqueror,  or  Alfred,  or  Egbert, 
or  Vortigern,  or  Cassibelaunus ; in  whose 
reign  it  would  still  have  exhibited  a picture 
of  degeneracy,  if  compared  with  the  primeval 
golden  constitution  of  New  Holland  or  New 
Zealand. 

In  the  case  at  present  on  the  carpet,  the 
supposed  wisdom  of  the  maxim  may  find  an 
apparent  confirmation.  By  doing  away  the 
work  of  five  or  six  hundred  years,  and  throw- 
ing back  the  system  of  procedure,  as  to  the 
most  fundamental  parts,  into  the  state  in 
which  it  was  at  the  time  of  Edward  I.  and 
much  earlier,  a mountain  of  abuse  might  be 
removed,  and  even  a near  approach  to  per- 
fection made.  W'hy  ? Because  in  principle 
there  is  but  one  mode  of  searching  out  the 
truth:  and  (bating  the  corruptions  introduced 
by  superstition,  or  fraud,  or  folly,  under  the 
mask  of  science)  this  mode,  in  so  far  as 
truth  has  been  searched  out  and  brought  to 
light,  is,  and  ever  has  been,  and  ever  will  be, 
the  same,  in  all  times,  and  in  all  places  — in 
all  cottages,  and  in  all  palaces— in  every  fa- 
mily, and  in  every  court  of  justice.  Be  the 
dispute  what  it  may,  — see  everything  that 
is  to  be  seen ; hear  everybody  who  is  likely 


to  know  anything  about  the  matter:  hear 
everybody,  but  most  attentively  of  all,  and 
first  of  all,  those  who  are  likely  to  know 
most  about  it — the  parties. 

Under  the  first  Normans,  as  under  the 
Saxons,  the  parties  were  always  present  in 
court,  whoever  else  was  present.  Each  was 
allowed  to  appear  for  his  own  benefit ; each 
Avas  compelled  to  appear  for  the  benefit  of 
his  adversary. 

Under  the  first  Normans,  as  under  the 
Saxons,  justice  was  within  the  reach  of  every 
man  : he  might  have  it,  in  many  cases,  with- 
out travelling  out  of  his  own  hundred; — in 
almost  all  cases,  without  travelling  out  of 
his  own  county.  With,  or  even  without,  the 
assistance  of  a horse,  most  commonly  he 
might  betake  himself  to  the  seat  of  judi- 
cature, and  return,  without  sleeping  out  of 
his  own  bed:  at  the  worst,  be  might  go  one 
day,  and  return  the  next. 

With  minds  of  a certain  texture,  many 
points  might  perhaps  be  gained  by  quoting, 
as  if  it  were  an  authority,  this  conceit  of 
Machiavel.  But  to  rest  the  cause  of  utility 
and  truth  upon  prejudices  and  wild  conceits, 
would  be  to  give  a foundation  of  chaff  to  an 
edifice  of  granite.  In  a work  which,  if  true 
or  useful  for  a moment,  will  be  so  as  long  as 
men  are  men,  the  humour  of  the  day  is  not 
worth  catching  at  any  such  price. 

In  point  of  fact,  then,  I mention  it  as  mere 
matter  of  accident,  and  in  point  of  argument 
as  no  better  than  an  argument  ad  hoiniiiem, 
that  the  system  of  procedure  here  proposed, 
happens  to  be,  in  its  fundamental  principles, 
not  a novel,  but  an  old  one:  and  I give  it 
for  good,  not  because  it  is  old,  but  although 
it  happens  to  be  so.  Parties  meeting  face  to 
face,  in  courts  near  to  their  own  homes : in 
county  courts,  and,  where  population  is  thick 
enough,  in  hundred-courts  or  town-courts. 


NOTE  ON  THE  BELGIC  CODE. 


The  code  recently  promulgated  for  the  king- 
dom of  the  Netherlands,  forms  in  many  re- 
spects, so  far  as  regards  the  law  of  evidence, 
an  advantageous  contrast  with  most  European 
systems  of  jurisprudence. 

Its  superiority  is  most  decided  in  the  de- 
partment of  preappointed  evidence,  particu- 
larly under  the  head  of  contracts:  formalities 
being,  as  it  is  lit  they  should  be,  prescribed, 
but  not  peremptorily  so.  A contract,  although 
informally  drawn  up,  may  yet,  if  signed  by 
the  parties,  be  received  in  evidence.  There 
is  also  a system  of  registration  for  written 
contracts.  It  is  an  article  of  this  code,  that 
oral  evidence  is  not  admissible  to  prove  the 
existence,  or  to  disprove  or  add  to  or  alter 
the  contents,  of  a written  contract  in  form ; 
but  to  this  exclusionary  rule  there  are  two 
curious  exceptions : one  in  favour  of  the 
poor  — the  other  in  favour  of  the  mercantile 
classes.  If  the  property  dependent  on  the 
contract  do  not  exceed  the  value  of  one  hun- 
dred florins,  or  if  the  transaction  which  gave 
rise  to  the  contract  be  a commercial  transac- 
tion, oral  evidence  may  be  heard.  These  ex- 
ceptions render  the  code  more  wise  and  just, 
but  much  less  consistent. 

In  the  department  of  testimonial  evidence, 
the  only  absolute  exclusions  are  those  of  the 
husband  or  wife  of  a party  to  the  cause,  and 
all  relatives  of  a party  in  the  direct  line:  but 
the  relatives  and  connexions  of  a party  in  any 
collateral  line  (as  well  as  those  of  the  bus- 
band  or  wife  of  a party)  to  the  fourth  de- 
gree, are  said  to  be  reproche  (in  the  Dutch 
version  of  the  code,  gewraakt  as  are  also 
the  presumptive  heir,  or  servant  of  a party, 
all  persons  directly  or  indirectly  interested 
(pecuniarily)  in  the  cause,  and  all  persons 
who  have  been  convicted  of  robbery,  theft,  or 
swindling,  or  who  have  suffered  any  afflictive 
or  infamizing  punishment. 

It  is  probable,  though  not  clearly  apparent 
on  the  face  of  the  code,  that  the  words  re- 
prochc  and  gewraakt  refer  to  the  old  rule  of 


the  Roman  law,  by  which  the  evidence  of 
two  witnesses  is  conclusive  evidence  (plena 
probatio ) in  certain  cases : and  the  meaning 
of  these  phrases  probably  is,  that  a witness 
belonging  to  any  of  the  classes  above  enu- 
merated, shall  not  be  considered  a witness  to 
that  purpose, — viz.  the  purpose  of  forming  a 
plena  probatio,  in  conjunction  with  one  other 
witness.  If  this  be  the  meaning  of  the  appa- 
rently exclusionary  rule,  it  tends,  pro  tanto, 
to  diminish  the  mischievousness  of  the  mon- 
strous principle  of  law  to  which  it  constitutes 
an  exception. 

It  seems  that  the  parties  themselves  cannot 
be  heard  in  evidence  under  this  code;  with 
this  exception,  however,  that  a party  may  be 
required  to  admit  or  deny  his  own  signature; 
and  several  other  exceptions  closely  resem- 
bling the  juramentum  expurgatorium  and  the 
juramenlum  suppletorium  of  the  Roman  law, 
which  have  already  been  explained. 

Among  the  bad  rules  of  Roman  law  which 
are  adopted  in  this  code,  is  that  which  con- 
stitutes the  evidence  of  a single  witness  in- 
sufficient to  form  the  ground  of  a decision. 
The  place  of  a second  witness  may,  however, 
in  many  instances,  be  supplied  by  a written 
document,  which  is  in  such  cases  termed  a 
commencement  de  preuve  par  ecrit. 

A rule  deserving  of  imitation  in  this  code, 
is  that  which  permits  children  under  fifteen 
years  of  age  to  give  their  testimony  without 
oath.  Their  title  to  credence  evidently  does 
not  depend  upon  their  capacity  to  understand 
the  nature  of  a religious  ceremony,  but  upon 
their  power  of  giving  a clear,  consistent,  and 
probable  narrative  of  what  they  have  seen  or 
heard. 

On  the  whole,  this  new  code  — so  far  at 
least  as  regards  the  department  of  evidence 
— may  be  pronounced,  though  still  far  from 
perfect,  considerably  better  than  either  the 
English  system,  or  the  other  continental  mo- 
difications of  the  Roman  law. — Editor. 


GENERAL  INDEX  TO  THE  VOLUMES  ON  EVIDENCE, 

VIZ.  VOLS.  VI.  & VII. 


The  letters  a and  b are  for  col.  1 and  col.  2 respectively.  The  letter  n stands  for  note. 


Abeebations  of  expression,  and  of  memory, 
Vi.  253-54. 

Ablative  facts  or  events — meaning  of  term, 

vii.  2706. 

Abolition  of  imprisonment  for  debt — errors 

committed  by  some  of  the  advocates  of,  vi,  180-81. 

Abridgments,  — belong  to  transcripts  in  ef- 
fect only,  viL  139  6. 

Absconding  as  evidence  of  guilt,  vii.  50-53. 

Absence  of  party — decision  in,  vii.  246-49. 

Absurdity — none  so  gross  as  not  to  find  de- 

fenders, vii.  210. 

Accessaries  after  the  fact — lawyers  become 
by  the  manner  in  which  they  defend  criminals,  vi. 
100. 

Accident — application  of  equity  judicature 

to,  vii.  301  6. 

Accomplice — difficulty  in  getting  to  give  evi- 

dence, vi.  156  a. 

— how  far  statements  by,  arc  evidence  against  an- 
other, vii.  43  n*. 

— testimony  of  not  excluded,  though  uniting  interest 
and  improbity,  vii.  414-15. 

Accounting  — cases  of,  jury  trial  unfit  for, 

vi.  35  n *,  '481  n. 

impossible  to  limit  the  number  of  witnesses 

in,  vii.  534  a. 

inability  of  common-law  courts  to  grapple 

with,  vii.  294  a. 

Accuracy  of  transcripts — arrangements  for 

securing,  vii.  149-50. 

Accusation,  in  ecclesiastical  court  practice, 

vi.  493. 

~ false,  as  improbable  as  the  commision  of  the  offence 
charged,  vU.  117. 

Accused  person — falsehood,  silence,  or  eva- 
sion of,  as  evidence  of  guilt,  viL  24-29. 

— - — judicial  examination  of,  vii.  39-44.  See  Inculpa- 
tive ; Self-inculpative. 

— — how  far  his  statements  believed,  vii.  389. 

oath  should  be  tendered  to,  if  employed  at  all  in 

judicature,  vi.  326. 

Action — none  without  motive,  vi.  242  a. 

— human,  either  external  or  internal,  vi.  217  6. 

— and  negation  to  act,  occasioned  by  motives,  vi.  257. 

— in  a court.  JJie  Suit. 

•—  civil,  manner  m which  evidence  collected  for,  vi. 
467  a. 

Acts  of  Parliament.  See  Statutes. 

forms  of  convictions  before  Justices  in,  vi. 

414  6. 

Acts  of  the  Legislature — should  be  recorded 

and  made  public,  vi.  77,  78. 

Adjective  and  substantive  law  distinguished, 
vi_.  7 a,  205  n. 

Adjective  law — evidence  belongs  properly  to, 

vi.  205  a. 

Adjournments — long  of  courts,  evils  of,  vii. 

241-5. 

Administration  of  oath — solemnities  for,  vi. 

319-21. 


Admiralty  Court — affidavit  evidence  in,  vi. 

40.  Abolished  in  United  States,  41. 

jobbing  in,  vi.  41. 

■ mode  of  extraction  of  evidence  in,  vi.  492-9. 

' See  Extraction. 

Admission  of  a fact  as  party  evidence,  vi. 
277.  Errors  of  judicature  in  not  taking  more  ad- 
vantage of,  278. 

Admissions — interrogation  should  be  essen- 
tial to  their  being  acted  on  as  confessions,  vii.  31. 
Adscititious  evidence  defined,  vii.  120.  Ex- 
amined, 127-9.  Divided  into  two  kinds  ; the  sanfe 
parties  in  a different  forum — the  same  forum  but 
different  parties,  ib. 

aberrations  of  English  law  regarding,  vii,  170  3. 

Advertisement  for  assistance  to  defray  ex- 
pense of  evidence,  recommended,  vii.  376,  377. 

— forgery  of,  should  be  punished,  vii.  140  6,  141  a. 
Advocate.  See  Counsel. 

Advocates — parties  should  be  subject  to  in- 
terrogation by  their  own,  vi.  336-8. 

Affections  of  interrogators  and  respondents 
towards  each  other — how  far  they  may  be  calculated 
on,  vi.  346,  347. 

Affidavit  — an  instance  of  unpreappointed 
written  evidence,  vi.  2196. 

— person  convicted  of  perjury  not  excluded  from 
making,  vii.  410. 

— evidence — different  kinds  of,  vi.  462. 

in  what  cases  it  may  bo  advantageously  employ- 
ed, vi.  459, 460.  Checks  necessary  for  security  of,  »6. 

— — inaptitude  of,  as  practised,  vi.  13  nf,  37-40,  389  », 
463,497;  vii.  240  ?i,  245,  252  6,  365  6,  471  6,  494-7, 
508  6,  509  6. 

contrasted  with  interrogative  evidence,  vi.  38. 

carelessness  in  receiving  though  untrustworthy, 

vi.  39,  40. 

— before  arrest  for  debt,  vi.  179. 

— though  objectionable  evidence,  received  to  the  ex- 
clusion of  the  best,  vi.  335a. 

— the  only  evidence  on  which  judges  will  decide,  vi. 
463.  Sinister  interest  gives  occasion  to,  464. 

; for  grounding  delay  on  in  absence  of  a witness, 

vii.  359. 

for  procedure  on  attachment,  vi.  468,  476-7. 

— for  procedure  on  information,  vi.  467  6,  468  a,  477-9. 
witnesses  — cross-examination  of  refused  though 

they  be  in  court,  vi.  436  6. 

Affidavits  compared  with  depositions,  vi.  38. 

— in  bankruptcy,  vi.  432  6,  433  a. 

Affirmation  of  facts  disconformablt  to  tbo 
course  of  nature— motives  tending  to,  vii.  ISC-i  (. 
Ageofwitness — effect  of  on  testimony,  vi.  254. 

— not  aground  for  exclusion  of  testimony,  vii.  427-.32. 
Agent — respondent  to  bill  in  equity  com- 
pelled to  speak  through,  vi.  440. 

Air  balloons  — theory  of  probability  illus- 

trated from,  vii.  936,  94  a,  100. 

Alchemy  referred  to,  vii.  106. 

Alexander  the  imposter,  vii.  95  i. 

Alexander — (claimant  of  earldom  of  Stirling) 

I trial  of,  vii.  178 »,  193  M.  ...  ■■ 

I Alibi  evidence  considered  with  rcieiencc  t 
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sources  of  belief,  vll.  1 11  -3.  Time  and  distance  with 
regard  to,  112. 

Alibi  evidence — publicity  tends  to  preclude, 
vi.  378. 

— difficulty  of  fabricating,  increased  with  the  num- 
ber of  witnesses,  vii.  74  b. 

generally  false,  vii.  112  i. 

remedies  for  the  evils  of— witnesses  to  have  evi- 

dence  to  character ; notice  of  plea ; power  to  delay 
cause  ; acquittance  provisional,  vi.  379  ; vii.  113. 

as  effected  by  probabilities  as  to  travelling,  vii. 

99  a. 

Allegation — testimony  of  a party  called,  vii. 
203  4. 

Allegations  and  depositions — false  distinc- 
tion between,  vi.  299  4. 

Amendments  to  bill  in  equity  — nature  of, 

vi.  445,  484. 

delay  occasioned  by,  vii.  21G  4,  217  a. 

— in  equity  court  procedure — granting  and  refusal 
of  considered,  vi.  455-8. 

America — secret  procedure  according  to  the 
Roman  system  abolished  in,  vi.  41,  501  a. 

Amicable  interrogation,  accompanied  by  ho- 
stile-effects of,  vi.  347-51. 

— causes— greater  number  of  in  equity  than  at  com- 
mon law,  vii.  517n. 

Ancestors — wisdom  of  our,  vii.  90. 

Ancient  deeds — authentication  with  regard 
to,  vii.  179,  192  4,  193a. 

-T  facts— admission  of  transmitted  evidence  to  prove, 

vii.  1.57  4,  167  4,  168. 

Answers — promptitude  of,  a security  for  truth, 

vi.  383. 

— in  written  evidence  should  be  numbered  with  the 
questions,  vi.  441-3. 

— false  or  evasive — how  far  evidence  of  delinquency, 

vii.  24-9. 

— que.stions  to  witnesses  should  arise  out  of  the,  vi. 

— 384-5. 

— to  bill  in  equity — practice  as  to,  vi.  401  a,  444,  445, 
484  ; vii.  292  a. 

amendment  of,  granting  and  refusal  of,  vi. 

455-8. 

Anticipative  survey  of  evidence — purposes 

to  be  served  by,  vii.  230. 

as  a succedaneum  to  exclusion,  vii.  369-71. 

Plan  recommended,  370.  Results,  ib.  Contrast  with 
special  pleading,  ib. 

Antipathy  the  real  cause  of  the  exclusion  of 
witnesses  on  religious  grounds,  vii.  426,  427  a. 
Apology  for  exposure  of  the  technical  sys- 
tem, vii.  329-34. 

Appeal — definition  of,  vi.  421  a. 

— delay  occasioned  by  the  system  of,  vii.  214-16. 

— i-ccommendation  to  give  effeet  to  judgment  during 
dependence  of,  vii.  215  4. 

— how  far  a succedaneum  to  publicity  in  keeping  the 
inferior  court  right,  considered,  vi.  358  4,  359. 

— liberty  of,  in  case  of  weak  evidence  being  founded 
on,  vii.  163. 

— use  of  judicial  registration  for  the  purposes  of,  vi. 
330  4,  409. 

— use  of  a scale  of  probative  force  for  the  purposes  of, 

vi.  17,  2284. 

— erroneous  secrecy  of  inferior  judicature  may  be  re- 
medied on,  vi.  367. 

— none  admitted,  properly  speaking,  in  criminal 
cases,  vi.  382,  m 14. 

Appeals — statistics  of,  show  the  state  of  ad- 
ministration of  justice,  vi.  664. 

Appearance — meaning  of,  as  a technicality, 

vii.  284  n. 

Apprentice  and  master — effect  of  connexion 
between,  on  evidence,  vi.  IGO-I. 

formalities  of  contract  between,  vi.  625  a,  528  4. 

Apprenticeship  — contracts  of,  the  subjects 
of  registration,  vi.  567  a. 

Arabian  Nights  Entertainments  cited,  vii.  94a, 
Arbiters — nature  of  procedure  before,  vi. 

480  6 ; vii.  321  4 and  n. 

Arbitrary  power  — exclusion  of  evidence  an 
instrument  ot^  vii.  339  4. 


Arbitration — defects  of  the  system,  vi.  481  «• 
Archetypal — the  word  explained,  vi.  122  «, 

— draught,  for  preliminary  authentication,  vii.  186> 
194  ». 

Areopagus— court  of,  noticed,  vii.  432  b. 
Aristotelian  school,  vi.  239  a. 

Arrest— reduction  of  evils  of,  vii.  250  b,  25 1 a. 

— for  debt,  vi.  179.  See  Imprisonment. 

— in  mesne  process— introduction  of  oath  before  vii 

264  n.  ’ 

— of  defendant  without  warning  — occasional  neces- 
sity for,  vii.  231 4,  232  a. 

Art — facts  belonging  to,  becoming  the  sub- 
ject of  evidence,  vi.  5n. 

Articles  of  accusation,  in  ecclesiastical  court, 

vi.  493. 

Ashburton,  Lord,  noticed,  vi.  389. 

Ashhurst,  Justice — on  Exclusion  of  Evidence, 

vii.  3404. 

Assassination  in  barbarous  times  occasioned 
by  oaths,  vi.  318. 

Assault— various  methods  of  prosecuting  for, 
vi.  467. 

Assemblies — legislative,  publication  of  de- 
bates of,  vi.  78-9. 

Assertion — false,  wherein  it  consists,  vi.  227. 

— and  evidence— false  distinction  between,  vii.  266. 
Assizes — bandying  of  causes  at,  vii.  237  b, 

238  a. 

— length  of  interval  between,  vii.  243,  372. 
Association — effect  of  in  giving  vivacity  to  an 

impression,  vi.  252. 

Assumpsit. — action  of,  vi.  314a. 

Astrology  — illustrations  of  judicial  absurdi- 
ties from,  vii.  210  4,  211  a. 

Atheism — charge  of,  when  made  by  lawyers, 

vi.  149  4. 

— no  good  ground  for  excluding  a witness,  vi.  106; 

vii.  420-3.  Cannot  be  proved  by  extraneous  evidence, 
421.  If  admitted,  shows  the  witness’s  regard  for 
truth,  422. 

Atrocity  of  an  offence — how  far  aground  for 
incredibility,  vii.  115-17. 

'Attachment — procedure  by,  vi.  468,  476-7; 

vii.  497,  512  6. 

— motion  for— plaintiff’s  evidence  taken  in,  vii.  490  a. 
Attaint — prosecution  of  jury  by,  vi.  415. 
Attem  pts  as  affording  evidence  of  delinquency, 

vii.  204,  21.  Inflrmative  circumstarices  applicable, 
21-2. 

Attention  at  the  command  of  the  will,  vii. 
5714. 

— want  of,  in  as  far  as  may  be  necessary  to  truth, 
should  be  punished,  vi.  296. 

Attestation  — formulary  of,  enables  original 
to  be  distinguished  from  transcript,  5ii.  147  a. 

— of  deeds,  vi.  516  4, 525-6.  Only  certifies  recognition, 
517n. 

— of  wills,  vi.  538-41.  Aberration  of  English  law  as  to, 
542-51. 

Attesting  witnesses — authentication  by,  vii. 
1764,  177  a. 

to  deeds,  use  of,  vi.  625-6.  Should  be  more  than 

one  as  an  impediment  to  forgery,  vi.  538. 

considerations  as  to  the_ evidence  of,  regarding 

authenticity  of  the  script,  vii.  191-2. 

Attorney — client’s  communication  to,  sbould 
not  be  exempted  from  evidence,  vi.  99,  100 ; vii. 
473-9.  See  Client.  _ . . , 

— situation  of  the  interests  of,  in  taking  opinion  of 
counsel,  vii.  316-17. 

— has  to  bear  all  the  odium  incurred  by  the  legal  pro- 
fession, vii.  233,  267  4. 

— warrant  of,  vi.  480-1.  _ - 

— eclesiastical,  uses  excommunication  as  a means  or 
getting  his  bill  paid,  vii.  425  4. 

Attorney- General — power  of,  to  restore  com- 
petency of  witnesses  by  confessing  to  errors  in  the 
record,  vii.  436-8. 
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Attorneys — procedure  by  attachment  in  dis- 
putes between,  vi.  476. 

Audi  alteram  partem — the  adage  carried  out, 

vi.  341-2  re;  vii.  542  b. 

Auditors  of  public  accounts  — abuses  as  to 
fees  of,  vii.  200  re  f. 

Austria — despotism  and  secrecy  of  procedure 
in,  vi.  504. 

— law  of  noticed,  vii.  18  a.  - 

— criminal  code  of  noticed,  vi.  45  re  f. 
Authentication  considered  at  large,  vii.  174- 

19.5 

— definition  of,  and  connexion  with  preappointed 
evidence,  vii.  174. 

— subject-matters  of,  vii.  174,  175.  Application  of  to 
real,  oral,  and  written  evidence,  ib. 

— modes  of,  in  the  case  of  written  evidence,  vii,  175- 
181.  Topics  of  inquiry  with  regard  to,  175,  176. 

— modes  of,  in  the  case  of  private  contractual  evidence, 

vii.  176-80.  Direct,  176.  Circumstantial,  177-80. 

— modes  of,  in  case  of  written  official  and  casually- 
written,  vii.  180,  181. 

— provisional  distinguished  from  definitive,  vii.  183-4. 

— rules  for,  184-8.  Preliminary  meeting  of  parties, 
185.  Archetypal  draught  for  provisional,  186. 

— aberrations  of  English  law  regarding,  vii.  188-95. 
No  provisional,  188.  E.xclusion  on  testimony  of 
parties,  189-90.  Witnesses  non-attesting  excluded, 
190-2.  Admission  of  Instruments  without  authen- 
tication, 192-3.  Plans  adopted  when  document  in 
power  of  adversary,  193-5.  Official  evidence,  19.5. 

— of  the  minutes  of  courts,  vi.  415-19.^ 

— of  preappointed  evidence,  ab  intrd,  and  ab  extra, 
vi.  513  re,  515-16.  The  various  kinds  of,  515-16. 

— of  wills— aberrations  of  English  law  as  to,  vi.  542-51. 
Authenticity — modes  of  disproving,  vii.  181- 

183.  See  De-authentication. 

Author — shocked  when  a youth  at  the  levity 
with  which  false  affidavit  treated,  vi.  465  a. 

— incident  observed  by  in  a Turkish  vessel,  vii.  945. 
Authority,  effect  of  in  producing  belief,  vii. 

1095,  llOa. 

Autograph  writings — superior  advantages  of, 
especially  for  wills,  vi.  535-7.  Recommendations  as 
to  the  mode  of  making  alterations  in,  536-1.  _ 
Autography  as  a means  of  authentication  ab 
intrd,  vi.  515. 

Avoidance  of  justiciability  as  evidence  of 
guilt,  vii.  50-53. 

Awards  — motions  on,  vi.  480,  481. 

Bacon  noticed,  vii.  88  b,  556  b. 

— his  taking  bribes  referred  to,  vii.  216. 

Bail  — examination  of,  an  instance  of  a party 
Interrogated,  vii.  503,  504. 

— common  characterised,  vii.  283  a,  284-5. 

— holding  to  for  debt,  vi._333re. 

Balloons  — theory  of  credibility  illustrated 
from,  vii.  935,  94  a,  100. 

Bandying  causes  from  court  to  court,  vii. 
236-9. 

Bankruptcy — procedure  in,  vi.  488.  Altera- 
tion of  law,  ib.  re. 

— causes  — affidavit  evidence  in,  vi.  42  a. 

• — and  insolvency — factitious  distinction  between,  vi. 
180  a;  vii.  383  re. 

— petition  in — debts  proved  by  bad  evidence  in,  vi.  4325. 
Baptism — registration  of,  substituted  for  that 

of  birth,  vi.  573  5.  Law  altered,  ib.n. 

Bar,  the.  See  Counsel. 

Barbarians — reason  ot  the  credulity  of,  vii.  92. 
Barker  v.  Braham  and  Norwood  — case  of, 

vii.  231-2  re. 

Bastards — registration  of,  for  decision  of  the 
incidence  of  maintenance,  vi  572  5. 

Bathing  places — indecent  exposures  prohibit- 
ed at,  vi.  368  a.  382  re.  15. 

Bathurst — Lord,  noticed,  vi.  492a. 

Battle — trial  by,  vii.  115  a,  202  6.  Instance, 
115  re.  Repeal,  i5. 


Begging  the  question — efficacy  of  in  support- 
ing fallacies,  vii.  451 5.  452  a. 

Belgic  Code — note  on  the,  hy  Editor  of  ori- 
ginal edition  of  Rationale,  vii.  600. 

Belief — meanings  given  to  the  term,  vi.  229  b. 
230  a. 

— considered  with  reference  to  improbable  or  impos- 
sible things.  See  Improbability  and  Impossibility. 

— difficulty  of  obtaining  for  false  statements,  vii.  387 
388. 

— extent  to  which  the  progress  of  may  be  affected  by 
physical  coercion,  vii.  108. 

— amount  of,  conceded  to  what  an  accused  person 
says,  vii.  389. 

— in  testimony — foundation  or  cause  of,  vi.  235-44. 
Propensity  to  believe,  235  5.  Interest  to  believe,  236. 
Experience  the  foundation,  ib.  Conformity  of  ex- 
perience, 236.  Cause  and  effect,  237.  Impossibility 
of  tracing  sources  of  belief  farther  tlian  experience, 
ib.  238.  Objections  to  the  principle  of  experience 
answered  — principles  of  common  sense,  tl>e  moral 
sense,  &c.,  2.38-243.  Note  on  Price’s  theory  of  pro- 
babilities, 243.  Farther  note  by  the  Editor,  243,  244. 

— declarations  of  may  be  bought  to  any  absurdity, 
because  cannot  be  proved  false,  vi.  557. 

— in  phenomena— influence  which  the  extent  of  know- 
ledge in  the  individual  must  have  on,  vii.  91-8. 

— in  facts  disconformable  to  the  course  of  nature 

motives  tending  to  produce,  vii.  106-11. 

— and  trustworthiness — connexion  between,  vi.  17-18. 

Bell’s  System  of  Deeds  quoted,  vii.  222. 
Bench.  See  Judges. 

— King’s.  See  King’s  Bench. 

Benefit  of  clergy  abolished,  vii.  165  re. 
Bentham.  See  Author. 

— editorial  notice  of  the  manner  in  which  he  com- 
posed the  Rationale  of  Evidence,  vi.  201. 

Berthelemi — case  of,  cited,  vii.  126  b. 
Bezenval — Memoires  de,  quoted,  vi.  448  re. 
Bias — meaning  of  the  expression,  vi.  2496, 
250  a. 


Bible  — evidence  for  the,  an  illustration  ot 
transmitted  evidence,  vll.  158  re. 

— Halley  on  the  authenticity  of  the,  considered,  vi  243. 
Bigamy — first  wife’s  evidence  not  taken  in  a 
prosecution  for,  vii.  483  re. 


Bill — finding  of  by  grand  jury,  once  service- 

able, now  an  evil,  vi.  4725,  473  a. 

Bill  in  Equity — method  of  procedure  on,  vi. 

444-5;  vii.  274  a,  292a,  499,  530. 

amendment  on — when  granted,  vi.  455-8. 

considered  as  furnishing  evidence,  vi.  705 ; 431  re. 

acts  as  examination  of  defendant,  vi.  430  6. 

compels  self- disserving  evidence,  vii.  471  5, 472a. 

the  mendacity  of,  vi.  308,  482-3;  vii.  229  re,  267, 

3645,  365,  493. 

— — degree  of  conviction  to  be  expressed  in  answer 
to,  vi.  232  a;  vii.  206. 

delays  in  procedure  on,  vii.  216-17,  515-16. 

substitution  of  instrument  of  demand  for,  vii. 

270,  271. 

testimony  of  co-defendants  as  regards  one  an- 
other, in  procedure  on,  vii.  512-7. 

Bills  in  equity,  for  the  production  of  evidence 
list  of,  vii.  299  re. 

Bill — cross  in  equity,  vi.  485. 

Bill  of  exceptions — nature  of,  vi.  418  a.  Cu- 
-rious  procedure  on,  with  regard" to  fhe  judge  wliose 
charge  is  excepted  against,  418-19. 

Birth — number  of  children  at,  vii.  88  a. 

Births  as  a subject  of  registration,  vi.  63  re, 

567  a,  570-4.  See  Genealogical  facts. 

— i-cgistration  of  baptisms  substituted  for,  vi.  573  b. 

Amendment  of  the  law,  ib.  re.  . 

Bishops — their  acquisition  of  consistorial  ju- 


risdiction, vii.  294  5. 

— characterised,  vi.  273  5.  . „„ 

Blackstone  noticed  or  quoted,  vi.  Ci-  re,  JJ  n, 

lOOa,  1485,  323,  4695,  470,  48In.  492«; 

2415,  242,  213,  270«,  273re,  283,  2KJ,  3U«, 

3305,  440,  001,  5175,  OlHa,  050. 
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Elackstone — compurgation  denounced  by,  vi. 
ais,  316n. 

Blaiidy,  Mary — case  of  cited,  vii.  55  b. 
Elaspbemy — punishment  of,  vii.  423  a. 

Blind  arrangements  of  procedure — exclusion 
of  evidence  occasioned  by,  vii.  .S37-42. 

— fixation  of  times  for  judicial  operations,  vii.  239, 
240. 

Blood — corruption  of,  vii.  436  b,  437  a. 
Boards — irresponsibility  of  members  of,  with 
its  causes,  vi.  557ft,  558. 

Boasting  of  iniquity,  considered  as  evidence 
of  guilt,  vii.  33  <1. 

Body — existence  of  in  two  distinct  places,  an 
instance  of  what  considered  incredible,  yet  believed 
In,  vii.  81  A,  82  <i. 

— dead,  rules  for  disposal  of,  vi.  571  and  n. 

^ — rule  that  it  must  lie  found,  to  convict  of  murder, 
considered,  vii.  68  A,  69. 

Bodies  public — want  of  responsibility  in,  vi. 
557  A,  558. 

Bolingbroke — incident  to  noticed,  vii.  45  n. 
Bolton  &Watt — copying  machine  of,vi.576  w. 
Bonorum — Cessio,  in  Scottish  law,  vi.  181-2, 
Reform  In,  181  n. 

Book — extracts  from,  refused  as  evidence,  vi. 
389-91. 

Books  — allusion  to  the  Greek  adage  con- 
cerning, vi.  5 a. 

— merchant's,  as  makeshift  evidence,  vi.  58  ft ; vii. 
151  A,  167,525  ft. 

Book-keeper  — evidence  of  to  charge  a cus- 
tomer, vii.  123,  525ft. 

Book-keeping — judicial,  system  of  vii.  63  b, 
64  a,  595-6. 

Borrovved,  oradscititious  evidence,  vii.  127-9. 
Botany — advantage  of  nomenclature  to,  vi. 

442. 

Boughtou,  Sir  Theodosius — trial  of  Captain 
Donnellan  for  the  murder  of,  noticed.  See  Donnel- 
lan. 

Bradford — case  of,  cited,  vii.  22  n f. 

Bramin — curious  rules  of  evidence  regarding, 

vi,  272. 

Brazier  — case  of,  cited,  vii.  428. 

Bribes  — none  directly  taken  bv  judges,  vii. 
204. 

Bribery — protected  by  being  made  not  prove- 
ablo  by  one  witness,  vii . 526  a. 

British  constitution — merits  and  demerits  of, 

vii.  451a. 

Britton — Chief-justice,  quoted,  vii.  460  a. 
Brougham,  Lord — his  bankruptcy  court  act, 
vi.  488  n. 

Browbeating  witnesses,  vi.  33  a,  338  a,  406- 
408,  426  ft.  E.xtent  of  licence  that  should  be  allowed 
to  deportment,  406.  Timidity  of  witness  may  moke 
him  appear  dishonest,  407.  Throws  unwarranted 
imputation  on  witness,  »ft.  Decline  of  browbeating 
in  practice,  407  n.  Judge  should  interfere,  407.  Mo- 
tives which  prompt  the  advocate,  407.  Judge  should 
express  his  opinion  of  witnesses  probity  if  apparent, 
407-8.  Witnesses  retaliating,  408  n.  Appeal  to  the 
public,  408. 

Browne’s  (Dr.)  admiralty  practice  quoted,  vi. 
491  a,  4%-7. 

Brunei,  Mr — copying  machine  of,  vi.  576  n. 
Buller,  Mr  Justice,  noticed  or  quoted,  vi. 

140  ft,  175,  184,  391,  418-19  ; vii.  423,  425,  473,  484 ». 
on  e.xclusion  of  evidence,  vii.  340  ft. 

Bum-boat  act,  vii.  506  7i. 

Burden  of  proof— on  whom  should  it  lie?  vi. 
136-9,  213-14.  How  arranged  according  to  natural 
procedure,  136-7.  In  English  equity  courts,  137-8. 
in  cuinmou-law  0010*13,  138-9. 


Burdens  on  property — use  of  registration  fof 
exhibition  of,  vi.  675  ft. 

Burials  — method  for  preventing  before  the 
extinction  of  life,  vi.  571  n. 

Burn,  Dr.  quoted,  vi.  494  n. 

Burning  on  the  hand  — a restorative  of  the 
competency  of  a witness,  vii.  434-5, 

Business  — factitious  creation  of  by  lawyers, 
vii.  201-4.  See  Interest,  sinister.  ’ 

— motion — considered,  vii.  245,  246. 

Butchers  — fallacy  of  their  exclusion  from 
juries,  vii.  61  n.  4i6o. 

Cabell  ».  Vaughan,  case  of,  cited,  vii.  190  n*. 
Cacotheism — an  improper  ground  for  exclu- 
sion of  a witness,  vi.  1066  ; vii.  423-7.  Catholics,  424. 
Quakers,  425.  Persons  excommunicated,  tft.  Anti- 
pathy the  real  cause  of  such  exclusion,  iS6, 427. 

Caducity.  See  Superannuation. 

Galas,  case  of,  cited,  vii.  17  a. 

Calumny;  without  publicity — ^judge  would 
be  a prey  to,  vi.  355  ft. 

— character  evidence  gives  an  opening  for,  vii.  57  ft. 

— oath  of,  vi.  322,  323. 

Camden,  Lord,  noticed,  vi.  492  a. 

confessing  to  a bill  of  exceptions,  vi.  418. 

his  conflict  with  Lord  Mansfield,  vi.  145-8,  534  a. 

Canning,  Elizabeth — case  of,  quoted,  vi.  304, 
305  ; viL  87  6,  570n. 

Capias — absconding  after  a writ  of,  vii.  50n». 
Capital  punishments,  vii.  44  a,  58  b,  67  a. 
Capital  — accumulation  of,  nourished  by  the 
unlimited  right  of  testating,  vi.  531  n. 

Capital  punishment — laid  on  because  crimi- 
nals escape  through  quibbles,  vii.  453. 

See  Death — punishment  of. 

Cases — utility  of,  as  a groundwork  for  sta- 
tutes, vii.  310™. 

Casual  evidence — value  of  considered,  vi.  173. 
Casually-written  evidence,  vi.  164-5;  vii.  121- 

126.  Applies  to  letters  and  memoranda,  121.  Cha- 
racteristic fraud  of,  ift.  When  and  under  wliat  pre- 
cautions to  be  admitted,  122.  Not  to  he  admitted 
in  place  of  interrogation  of  witness  when  that  can 
he  got,  ift.  Case  of  a party  demanding  the  script 
of  another,  123-4.  Of  a party  offering  his  own,  124. 
Precautionary  regulations,  125. 

testimonial  in  some  respects  inferior  to,  126. 

authentication  in  the  case  of,  vii.  180-1. 

its  chance  of  superiority  to  oral,  from  near- 
ness to  the  event,  vii.  138  6. 

real  evidence  transmitted  through,  viL  152-4. 

Catholic  religion — exercise  of,  would  be  pre- 
vented by  judicial  disclosures  of  confession,  vi.  98, 
99 ; vii.  367. 

Catholics  — treatment  of  testimony  of,  by 
English  law,  vii.  424. 

Cause  and  effect,  relation  between,  vi.  237. 

evidence  from,  in  the  deducing  of  prior  events 

from  posterior,  and  vice  vena,  vii.  62-64. 

Causes.  See  Suits. 

— appropriation  of  different  sorts  of  to  different  courts 
considered,  vii.  289,  290. 

— bandying  from  court  to  court,  vii.  236-9. 

Causes  celebres  quoted,  vii.  75  n. 

average  duration  of,  vii.  51  n. 

minute  sifting  of  transactions  in,  vii.  467  ft. 

want  of  interest  in,  from  every  thing  being  re- 
duced to  form,  vi.  441  6. 

frequency  of  contradictory  testimony  in,  vi.  499  a. 

Cautionary  instructions  for  the  use  of  the 
judge  in  weighing  evidence,  vi.  151-175;  vii.  563- 
598.  Propriety  of  such  instructions  instead  or 
unbending  rules,  vi.  151-2  ; vii.  563-7.  Considwa- 
tions  in  weighing  evidence,  vi.  153-5.  Improl»- 
bility  as  a cause  of  suspicion,  153-4.  Interest,  154, 
156  ; vii.  567-73.  Pecuniary  interest  in  particuw, 
vi.  156-60;  vii.  573-5.  Effect  of  situations  to  h» 
on  evidence,  vi.  160-4  ; vii.  575-7.  Interest  firoui 
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tbe  sexual  cohnexions,  vil.  577-81.  Interest  from 
situation  with  respect  to  the  suit,  681-4.  From  im- 
probity, 585-91.  Cautions  as  to  casually  written 
evidence,  vi.  164-5.  Hearsay,  165.  Evidence  col- 
lected, not  in  the  best  mode,  165-6.  Scale  of  trust- 
worthiness, 167-8.  What  is  the  best  evidence,  168-9. 
Scrutinizing — effect  of,  169.  Written  and  oral  evi- 
dence compared^  170-1.  Original  and  transcripti- 
tious,  171-4.  Primary  compared  With  hearsay,  172. 
Preappointed  compared  with  casual,  173.  Ofiicial 
-compared  with  unofficial,  173.  Scale  of  trustwor- 
thiness according  to  English  law,  175.  See  Instruc- 
tions. 

Central  Criminal  Court — money  paid  for  ad- 
mission to,  vi.  382,  n.  17.  Shorthand  writer  in, 
414  n. 

Ceremony  of  an  oath,  vi.  309.  See  Oath. 
Certain  — nothing  which  interest  may  not 
make  people  maintain  to  be,  vii.  82  a.  ^ 

Certainty  and  uncertainty  as  applied  to  evi- 

dence defined,  vii.  78  6 ; 79a. 

Certificate — official,  authentication  hy,  vii. 
178. 

Certiorari — proceedings  by  justices  quashed 

on,  vii.  314  n. 

Cessio  Bonorum  in  Scotland,  vi.  181-2. 
Chain  of  evidence — the  ordinary  meaning  of, 
distinguished  from  the  Author’s,  vii.  65  n. 

— of  presumptions  in  evidence,  weakened  by  length, 
vii.  65  a. 

Chains  of  principal  and  evidentiary  facts,  vii. 

2rt. 

Challenge — maid  fide  of  authentic  writings, 
vii.  184. 

Champerty  noticed,  vii.  376  6. 

Chance — instances  of  jury  referring  verdict 

to,  vi.  226  «*. 

Chancellor  — rise  and  progress  of  his  juris- 

diction, vi.  422-3. 

— origin  of  the,  vii.  294  b,  295. 

— sketch  of  a,  vi.  137  6. 

— issue  directed  by  the,  vi.  40,  71  a,  463  n t,  488  o. 

— receipts  of,  in  bankruptcy  causes,  vi.  42  n. 

Chancery,  Court  of — delays  in,  vii.  216-21 ; — 

Bill  in  Equity,  216-7.  Three  warrants  for  attend- 
ance on  masters,  instead  of  one,  217.  Secreey  of 
master’s  office,  218; — countenanced  by  the  superior 
judges  in  Chancery,  217-18. 

examination  of  witnesses  in  cases  before,  vi.  487. 

Gilbert’s  reason  why  the  proceedings  of  are  not 

of  record,  vi.  185  b. 

— Masters  in,  origin  and  duties  of,  vi.  423. 

Chaplains  — of  lords  mayor  and  of  j udges 

who  are  peers,  proposal  that  oaths  be  administered 
by,  vi.  320  n. 

Character — effect  of  regard  for,  in  favour  of 

truth  of  testimony,  vi.  159  a. 

— of  an  accused  person,  how  far  evidence,  vii.  56-60. 
Difficulties  attending  the  consideration,  .57.  Tedi- 
ousness of  inquiry,  tb.  Opens  a door  for  calumny, 
ib.  Rules  — no  such  evidence  without  power  to 
judge  to  allow  time  for  counter-inquiry ; limita- 
tion on  evidence  of  bad  character,  &c.  58-9.  Should 
be  registered,  59.  List  of  facts  for  registration,  ib. 
60. 

— of  a witness,  rules  for  admission  of  evidence  for  or 
against,  vii.  60. 

—  offences  which  affect,  60-1. 

—  should  not  be  ground  of  exclusion,  vi.  106. 

See  Improbity. 

— evidence — defects  it  is  liable  to  in  criminal  cases, 
vl.  378  n. 

Charge  necessary  to  support  interrogatory  in 

bill,  vi.  483  6 ; 484. 

Charity  — procuring  justice  to  the  indigent 
an  important  exercise  of,  viL  376. 

Check  on  judges — publicity  acts  as,  vi.  355. 
Checks  on  judges — manner  in  which  they  are 
professed  to  be  constituted,  vil.  324  6. 

Chester  division  of  the  Welsh  circuits — de- 

lays in,  vii.  220  b ; 221  a. 

Chicane  — maid  fide  challenge  of  authentic 
documents  prompted  by,  vii.  181. 


Chicaneries  about  notice,  vii.  249-55.  See 
Notice. 

Child — administering  an  oath  to,  vii.  428-9. 

— interest  of,  as  affecting  evidence  regai-diiig  uarent 

vi.  161 ; vii.  576.  b c v.  , 

Children  — extent  of  their  reliance  on  testi- 
mony, vi.  241. 

— labour  and  difficulty  of  invention  prompts  to  tell 
truth,  vi.  263. 

China — how  oath  administered  to  native  of, 

vii.  424  «*,  427  a. 

— jugglers  of,  vii.  94a. 

Chinese  — peculiarity  as  to  oaths  among,  vi. 
309  a. 


Church  of  England — articles  of,  vi.  29  a. 

— perjuries  committed  on  the  side  of,  vii.  iUn  f. 

Cicero  noticed,  vi.  351  6;  vii.  137  w. 

Circuits — insufficiency  of,  to  supply  the  place 
of  local  judicatures,  vii.  243,  371  b,  372,  378  b,  379  a, 
539b. 

Circuits — numbers  and  times  of,  vii.  51  n. 

— compression  of  evidence  on,  vii.  539. 

— the  small  number  of  days  in  which  justice  done  on 
considered,  vii.  243-5. 

Circumstances  — meaning  of  the  word,  vi. 

215  n II,  245  a. 

Circumstantial  evidence,  vi.  44-57 ; vii.  1-117; 

— Extent  and  use  of  the  inquiry,  vi.  44,  Facts  con- 
sidered as  principal  and  evidentiary,  vi.  44 ; vii.  1 -2. 
As  probative,  disaffirmative,  and  affirmative,  vi.  44. 
Inculpative  and  exculpative  facts  with  regard  to 
delinquency,  44-5.  Inculpative  facts  as  separate 
offences,  45.  Improbability  considered  as  counter- 
evidence  of  a physical  fact,  46-7.  Impossibility  as 
disprobative  ot  a psychological  fact,  47.  ( See  Im- 
probability.) Prior  and  posterior  facts  considered 
as  principal  and  probative,  47-8.  ( See  Cause  and 
Effect.)  Spuriousness  of  writings  falsely  presumed 
from  non-observance  of  formalities,  48-9.  ( See  For- 
mabties.)  Want  of  merits  falsely  presumed  from 
discontinuance  of  litigation,  49-50.  Probative  force 
of  circumstantial  evidence  not  a fit  subject  for  ge- 
neral rules,  50-3.  Inferences  of  judge-made  law, 
(viz.  legitimacy  from  husband’s  non-expatriation, 
malice  from  homicide,  murder  from  malice),  53-7. 

See.  Atrocity — bow  far  a ground  of  Incredibility ; 

avoidance  of  justiciability;  clandestinity ; confusion 
of  mind ; facts ; evidence — suppression  of;  fear- ; real 
evidence ; self-inouipative. 

— considered  as  always  involved  in  criminal  inquiries, 
vii.  2,  3.  Cases  where  evidentiary  fact  is  not  in  the 
evidence,  but  in  the  debvery  of  it,  3.  False  evidence 
may  be  circumstantial,  3. 

as  distinguished  from  direct,  vi.  16, 1746;  vii.  1-4. 

and  direct  evidence  compared  in  probative  force, 

vii.  73-5. 

rules  for  weighing,  vii.  67. 

improbability  and  impossibility  with  relation  to, 

vii.  76-115. 

preparations,  attempts,  declarations  of  intention, 

and  threats,  as  furnishing,  vii.  18-24. 

class  of  fects  which  can  scarcely  be  proved  with- 
out resort  to,  vii.  75. 

features  in  which  it  is  particularly  calculated  to 

render  service  to  justice,  vii.  74. 

neglect  of  formalities  considered  as,  vi.  523-4. 

non-responsion,  and  false  or  evasive  rcsponsii.n, 

considered  as,  vii.  24-9. 

probative  force  of.  See  Probative  force. 

of  authenticity  of  writs,  vii.  177-80.  Of  spuri- 
ousness, 181-3. 

pamphlet  on  in  consequence  of  Captain  Donel 

Ian’s  trial,  quoted,  vii.  7.5. 

singular  illustrations  of  false  conclusions  from 

vii.  75-6,  n, 

Cilcuinstaiitiality  distinguished  from  special 
ity,  vi.  2866, 287.  . 

Civil,  as  applied  to  law — various  meanings  oi, 
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See  Roman  law.  , , 

on  — party  cannot  give  evidence  in,  tliougn  l e 
It  in.criminal,  vi.  475.  . „ 

— among  the  most  niiscliicvous  of  offences,  v • 

ians  and  common  lawyers  — millienlicii- 
of  wills  a field  for  their  di.simte.s  vi.  51t 
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Civilization — extent  it  may  reach  to  without 
writing,  vi.  329  b, 

Claiidestiiiity  as  evidence  of  guilt,  vii.  47-8. 
Classical  witness  according  to  the  Austrian 
code,  vi.  5046. 

Clergy  — benefit  of,  vii.  165  a. 

Clergyman  — his  remedy  for  injury,  by  suit 

in  ecclesiastical  court,  vi.  4C9.  , 

— OHth  should  be  administered  by,  instead  of  layman, 
vi.  319  6,  320  a,  and  n. 

— acting  as  notary,  vi.  530. 

— might  be  used  as  temporary  recorder,  vi.  81  a. 
Client.  See  Suitor. 

and  lawyer,  communications  between,  should  not 

be  privileged  from  being  produced  in  evidence,  vi. 
99-100;  vii.  473-9.  Rule  to  the  contrary  protects 
delimpiency,  vii.  473-4.  E-xeeptions  to  it  showing 
consciousness  of  its  impropriety,  474-5.  Halves 
lawyer  accessary  in  criminal  cases,  475.  Impro- 
priety alike  in  civil  cases,  475-0.  Opinions  ot  the 
Edinburgh  Review  on  the  subject  combated  by 
Editor  of  original  Edition,  470-9. 

Clymer  v.  Kettler,  case  of,  cited,  vii.  156  b. 
Code  of  instructions  for  weighing  evidence 
recommended,  vi.  118-19.  iSce  Cautionary  Instruc- 
tions; Instructions. 

— Napoleon  noticed,  vi.  302. 

Co-defendant — evidence  of.  See  Co-parties. 
Codicil  — fresh  attestation  unnecessary  to, 

vi.  .538  n. 

Codification — principle  of  inculcated,  vi.529  n. 
Codling  — case  ol,  vi.  244,  381  n i. 

Coercion  — what  provisions  sufficient  to  ob- 

viate with  regard  to  contracts,  vi.  527. 

Coke,  Chief- J ustice  — noticed  or  quoted,  vi. 

231,  419a;  vii.  69,  72,  295  0,  462,  482n,  550. 

observations  of,  on  the  murder  of  certain  Jews, 

vii.  276  a. 

his  division  of  presumptions,  vii.  69  b. 

Collateral  ends  of  judicature  defined,  vi.  12  n f. 
of  justice  — not  the  objects  sought  in  the  defec- 
tive modes  adopted  in  the  English  system  of  evi- 
dence, vi.  505. 

— evils — sham  pecuniary  checks  to,  vii.  307. 

of  judicature,  viz.  delay,  ve.vation,  and  expense, 

vi.  10-11. 

of  judicature,  the  price  paid  for  it,  vii.  335. 

of  judicature  — use  of  statistical  information  as 

to  extent  of,  vi.  5636. 

preponderant  inconvenience  from,  vi.  15  b. 

when  preponderant,  justify  exclusion  of  evi- 
dence, vi.  87-8. 

• produced  by  irrelevancy  and  superfluity,  vi.  896. 

in  case  of  procedure  by  information,  vi.  478  6. 

effect  of  the  abuse  of  writing  on,  vi.  331  6 ; 332  a. 

— inconveniences — the  legislator  should  guardagainst 
a system  which  makes  them  preponderant,  vi.  212. 

best  evidence  must  sometimes  be  sacrificed  to 

avoid,  vi.  171  6,  172  a. 

Collation  of  rights  — meaning  of  the  terra, 

vi.  210  w t- 

Collative  events — meaning  of  the  term,  vii. 

270  6. 

Collection  of  evidence,  by  English  practice, 
vi.  34-43.  Natural  procedure  (parliamentary,  jus- 
tices, &c.),  34-6.  Unfit  modes  employed,  to  exclu- 
sion of  tit,  36.  Deposition  according  to  the  Roman 
mode,  36-7.  Inaptitude  of  affidavit  evidence,  37-40. 
English  judges  conscious  of  unfitness  of  their  prac- 
tice, 40-2.  Source  of  the  unfit  modes — sinister  in- 
terest, 42-3. 

7:;  ”7  be  by  the  person  who  decides,  vi.  419-23. 

Collision  of  jurisdiction  — avoidance  oL  vii. 
290. 

Collusion — danger  of,  in  producing  evidence 
as  given  in  one  cause,  to  serve  in  another,  vi.  166  6. 
Commission — examination  by,  vi.  421,  427, 
487,  495  ; vii.  375  a. 

— the  secrecy  of  examinations  by,  with  the  reasons 
assigned,  vii,  540-2. 

— special,  for  e.xamining  a witness,  vi.  95  6. 
Commissions  of  inquiry  as  to  courts  of  jus- 
tice, vii.  218  ». 


Commissioner  in  bankruptcy,  vi,  433  a. 
Committees  of  parliament — mode  of  collect- 
ing evidence  by,  vi.  35. 

Common  bail  characterized,  vii.  283  a,  284-5, 

— Law.  See  Judge-made  Law. 

origin  of,  vii.  197  6, 

impossibility  of  becoming  acquainted  with,  vi. 

552. 

mendacity  encouraged  by,  vl.  307. 

animadverted  on,  vi.  3996;  vii.  193  6,  252  6,  495, 

507,  534- 

and  Equity— distinction  between,  vi.  482a;  vii. 

290-1,511.  Its  absurdity,  300-2.  Quarrel  and  com- 
promise between,  with  the  results,  303-6. 

Lord  Mansfield’s  exaltation  of,  vii.  311  a. 

courts— bandying  of  causes  in,  vii.  236  6,  237  a. 

their  incapacity  to  afford  remedies,  giving  rise 

to  equity,  vii.  292-4. 

practice  of,  in  relation  to  the  burthen  of  proof, 

vi.  138-9. 

conflicts  of,  with  the  Equity  courts,  vi.  172  6, 

I73a. 

procedure  — exclusion  of  examination  of  party 

by,  vi.  4366. 

incongruities  of  mode  of  extraction  of  evi- 
dence by,  vi.  471-82.  See  Extraction. 

— Pleas — jurisdiction  of  the,  vii.  297  a. 

business  stolen  by,  through  fictions,  vii.  285  6. 

form  of  obtaining  delay  in,  on  the  ground  of  ab- 
sence of  witness,  vii.  360. 

delay  by  writs  of  error  from,  vii.  214. 

chief-justice  of,  confessing  to  a bill  of  excep- 
tions, vi.  418. 

prothonotary  in — secrecy  of  procedure  before, 

vi.  375-6. 

— Recoveries — a fiction  of  law,  vii.  283  6,  284  a. 

— sense — partisan  of,  and  of  moral  sense,  in  dispute, 

vi.  239. 

Commons — House  of — extraction  of  evidence 

before,  vi.  29  a,  43. 

method  of  securing  truth  of  evidence  in,  vi.  3056, 

306a,  312  6,  313a. 

Comparatio  literarum — evidence  by,  vii.  177- 
180, 181. 

Competency  of  witnesses  — restoratives  to, 

vii.  433-40. 

Competency  and  incompetency — technical  ap- 
plication of  the  terms  to  evidence,  vii.  384-5  a.  Con- 
sidered as  attributives  of  witnesses,  vii.  77-8  n. 
Completeness — a primary  quality  in  evidence, 
vi.  211. 

— in  testimony — attention  necessary  to  the  produc- 
tion of,  vi.  263  n f. 

interrogation  tends  to  produce,  vi.  332. 

Compression  of  evidence  within  short  time^ 
effect  of,  vii.  538-9. 

Compromise — lawyers  will  admit,  when  fees 

exhausted,  vi.  480. 

Compurgation  by  wager  of  law,  vii.  70. 

— denounced  by  Blackstone,  vi.  315-16 n. 

Comyns,  Chief- Baron — noticed  or  quoted, 

vi.  22871;  vii.  7,  195,  273  t». 

Concealment— how  far  consistent  with  regi- 

stration of  contracts,  vi.  580-1. 

— as  circumstantial  evidence  of  guilt,  yli.  47-8. 

— on  examination,  as  evidence  of  delinquency,  vii. 
24-5. 

— of  child-birth  as  an  offence,  vlL  20  ti. 

Conclusions  from  evidence — publicity  a means 

of  judging  of  the  justice  of,  vi.  356  6. 

Conclusive — giving  the  quality  of  being,  to 
any  portion  of  evidence — exclusion  occasioned  by, 
vl.  114,  6,  115  a ; vii.  542-58  ; — 

impropriety  of  the  rule.  vii.  542-7.  Presumes 

all  witnesses  on  tiie  other  side  liars,  543.  Puts  power 
in  the  hands  of  individuals  to  ruin  others,  543-4. 
Conclusive  absolutely,  ib.  Conclusive  nisi,  544. 
Cases  in  which  it  appears  rational,  but  in  reality  is 
not  exercised,  544-5. 

may  with  propriety  exist  to  the  extent  of  In- 
cidental decision,  vii.  547-9. 

aberrations  of  Roman  and  English  law  in  re- 
gard to,  vii.  549-58.  Wager  of  law,  549-51.  Action 
of  debt,  ib.  Detinue,  ib.  Trover,  560.  Further  re- 
marks by  Editor— judgment  by  de^t,  voiding  con- 
tracts,  estopels,  demand  of  best  evidence,  551-8.  ■ 


TWO  VOLUMES  ON  EVIDENCE.  607 


Conclusive  evidence — an  imperfect  body  of 

circumstantial  held  as,  vii.  69,  72,  73. 

Concubinage — influence  which  the  relations 
arising  from  may  have  on  testimony,  vii.  579-81. 
Condition  in  life  of  witness — effect  of  on  pro- 
bative force,  vi.  221 . 

Condition  in  life — facts  as  to,  the  subject  of 

registration,  vi.  567  a. 

Confession  to  error  in  record — effect  of,  vii. 

436-8. 

Confession — no  admission  shouldbeconsidered 

as  amounting  to,  without  Interrogation,  vii.  31. 

— distinguished  from  confessorial  evidence,  vii.  30-1. 

— to  Catholic  priest — disclosure  of  should  not  be  de- 
manded in  evidence,  vi.  98-9  ; vii.  366-8.  __ 

Confessorial  testimony,  vi.  400-6  ; vii.  29-44, 

449- 62.  See  Discreditive  Interrogation;  Self-cri- 
minating ; Self-disserving. 

taken  if  delivered  out  of  court,  not  otherwise, 

vi.  472  rt,  4745. 

Confinement — close,  how  far  it  may  be  right, 
for  the  purpose  of  keeping  an  accused  person  or  a 
witness  from  mendacity  - serving  suggestions,  vi. 

450- 1.  Succedaneum  in  taking  an  immediate  ex- 
amination, ib. 

— solitary,  for  debt,  vi.  177  a. 

Conformity  of  experience,  the  origin  of  belief, 

vi.  236. 

Confrontation  in  courts  of  justice,  evil  from 

the  want  of,  vi.  138-9. 

— under  Roman  law,  considered,  vi.  34,  339,  501-4. 
Defined,  501.  Proving  Identity,  601.  Confined  to 
criminal  cases,  601 . Persons  prosecuted  civilly  have 
applied  to  be  so  criminally  for  the  advantage  of,  502. 
Who  may  be  interrogators  and  respondents  ? 502. 
Only  allowed  “ if  need  be”  at  discretion  of  judge,  508. 

Confusion  of  mind,  as  evidence  of  guilt,  vii. 

44-5. 

Conscience  — courts  of,  vi.  36  a ; vii.  533  h. 

natural  procedure  before,  vii.  321. 

Consistorial  jurisdiction — rise  of,  vii.  294. 
Conspiracy  to  bear  false  testimony — elements 
of,  vi.  l59. 

Conspiratorial  evidence,  vii.  32  b. 
Constitution — British,  merits  and  demerits 
of,  vii.  451  a. 

Consultation  of  counsel,  vii.  315-18. 
Contempt — punishment  for  characterized,  vi. 
23  n. 

— procedure  on  by  attachment,  vi.  476-7. 

— mendacity  on  examination  before  the  House  of 
Commons  punished  as,  vL  305. 

Contingency  and  certainty — practically  differ 

only  in  degree,  vii.  402  a. 

— property  depending  on,  by  what  characteristics  the 
value  of  affected,  vii.  574. 

Contingent  interest,  an  exception  to  the  ex- 
, cluslonary  rules,  vii.  401  b,  402. 

Contract — transactions  comprehended  under 

the  word,  vi.  62  n. 

Contracts — authentication  of,  vii.  176-80. 

— subjects  of  pre-appointed  evidence,  vi.  508a,  5096. 

— use  of  pre-appointed  evidence  as  applied  to,  vi. 
513-13.  Prevention  of  non-notoriety  and  oblivion,  of 
spuriousness,  and  of  unfairness,  513.  Revenue,  514. 
Cases  where  the  unfairness  results  from  the  nature 
of  the  efficient  cause,  514. 

— application  of  formalities  to,  vi.  515-30.  See  For- 
malities. 

— legislation  should  point  to  the  encotiragement  of 
fair,  prevention  of  spurious,  vi.  532  6,  533  a. 

— the  exclusion  of  evidence  of,  unless  by  script  in  a 
prescribed  form,  considered,  vi.  48,  64,  123-34. 

— reason  why  written  the  best  evidence  of,  vi.  716. 

— those  the  fulfilment  of  which  is  mischievous  to 
society,  should  not  be  protected,  vii.  474. 

— should  be  the  subjects  of  registration,  vi.  63  n. 

— registration  of,vi.  567, 575-82.  Distinction  between 
recordation  of  the  contract,  and  of  the  mere  fact  of 
its  being  entered  into,  567  n.  See  Registration. 

— use  of  distinct  paper  for  each  kind  of,  with  the  le- 
gal regulations  printed  on  the  margin,  vL  522. 


Contradictions — verbal,  impossible  facts  dis- 

tinguished from,  vii.  79. 

Conviction — forms  of  prescribed  by  statute, 

vi.  4146. 

— summary,  in  certain  cases  of  theft,  vii.  504-6. 

— of  imiocent  persons  — rarity  of,  vii.  523. 

Co-parties  — exclusion  of  the  testimony  of, 

for  or  against  each  other,  considered,  vii,  506-17. 
Absurdity  of  the  rule,  506-7.  Case  of  plaintiffs  more 
than  one,  507-9.  Defendants  more  than  one  — how 
far  they  may  give  evidence  in  favour  of  one  another, 
509-12.  How  far  against,  612-17. 

Co-plaintiffs  — exclusion  of  the  evidence  of, 

for  or  against  each  other,  vii.  507-9. 

Copy  — ambiguity  of  the  word,  vii.  130  a. 

— and  original— howto  distinguish  between,  vii.  150-2. 
Copies  — arrangements  for  securing  the  fide- 
lity of,  vii.  149-50. 

— aberrations  of  Knglish  law  as  to  adtnission  of,  vii. 
169-70. 

— extent  to  which  they  can  be  trusted  in  comparison 
with  originals,  vi.  171-4. 

— conditions  and  arrangements  for  receiving  in  evi- 
dence, vii.  143-9. 

— See  Transcripts. 

Copying  — a means  of  publicity  in  courts  of 

justice,  vi.  354- 

— machines,  vi.  576-7  n. 

Corporate  bodies  — absence  of  individual  re- 

sponsibility in,  vi.  557  6,  558. 

Corporation  and  test  acts,  vii.  424  b. 
Corporations — delays  in  actions  against,  vii. 
221. 

Corpus  delicti — rule  as  to  considered,  vii.  69. 
Corrections  and  alterations  — how  to  make 
on  autograph  writings,  vi.  536-7. 

Correctness  — not  susceptible  of  degrees,  vi. 
250. 

— approach  to,  the  result  of  Increase  of  attention,  vi. 
2266. 

— and  completeness  in  evidence.  See  Trustworthiness. 
primary  qualities  in  evidence,  vi.  21,  211.  In- 
struments for  securing,  22-8.  Securities  for  in  pre- 
appointed official  evidence,  74. 

Correspondence — interrogation  by.  See  Epis- 

tolary Interrogation. 

— settling  a channel  of,  between  litigants,  vii.  229  6, 
230  a. 

Corrupt — the  term  as  applied  to  perjury,  vi. 

303- 

Corruption — probably  an  originating  cause  of 

exclusion  of  evidence,  vii.  391  a. 

— judicial,  nature  and  extent  of,  vii.  331-2. 

— legal  and  judicial.  See  Fee-Gathering  System 
Interest  — sinister.  Judges.  Lawyers. 

— of  blood,  vii.  436  6,  437  a. 


Costs  — abuses  as  to,  vii.  307. 

— adjustment  of  in  relation  to  the  expense  of  evidence, 
vii.  354  6,  355. 

— create  a pecuniary  interest  in  litig.ant,  vi.  4766. 

judicial  interpretation  of  provisions  as  to  in  sta- 
tutes, viL  3116,  312,  5296. 

— no  check  on  litigation  under  the  technical  system, 
vii.  189. 

pecuniary  means  of  parties  should  be  considered  in 

fixing,  vi.  3636. 

privilege  of  the  crown  not  to  give  or  take,  vii.  355. 

— uniust  incidence  of,  vii.  447  6. 


Counsel.  See  Lawyers. 

interrogatories  and  answers  in  equity,  signed  by 

to  prevent  irrelevancy,  vii.  .3636,  364  a. 

case  where  peculiar  necessity  for,  vi.  431  n f. 

not  likely  to  supply  a witness  with  mendacity -serv- 
ing Information,  vi.  395. 

— parties  should  be  subject  to  Interrogation  by  their 
own,  vi.  336-8. 

— their  function  to  take  all  legal  measures  for  as- 
sistance of  client,  vi.  350.  , , , , , 

— communication  between  client  and,  shouiu  not  ^ 
exempted  as  evidence,  vi.  99-100;  vii.  473-J.  bee 

— and  agent, division  of  labour  between,  charactcrixe^ 

vii.  2026. 
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Counsel — become  accessaries  after  the  fact, 

in  their  defences  of  criminals,  vi.  lOOa. 

— remark  on  their  not  being  allowed  to  address  in 
cases  of  felony,  vi.  372  b ; — law  altered,  382,  re  16. _ 

— respondent  not  allowed  to  give  his  answers  in 
equity  unless  through,  vi.  140. 

— how  far  speeches  ot  should  be  private,  if  dangerous 
to  the  public  peace,  vi.  372. 

— irresponsibility  of,  vi.  301,  381,  re  7. 

— reasons  for  giving  litigant  assistance  of,  vi.  337  b, 

3.38 : vii.  227  re.  , . 

— will  not  allow  an  act  of  sincerity  on  the  part  of  a 

malefactor,  vi.  4IG  re.  ^ _ 

— browbeating  witnesses,  vi.  338a,  406-8.  Their  mo- 
tives, 407  b, 

— their  presence  in  court,  supplies  the  place  of  in- 
specting judges,  vi.  3.'58. 

— con.sultation  of,  the  effect  of  the  uncertainty  of  the 
law,  vii.  315-18. 

Counter-evidence  as  a security  for  correctness 

and  trustworthiness  of  evidence,  vi.  25  b,  284. 

— — Danger  in  restraining,  vi.  166  b. 

c.vclusion  of  by  making  certain  kinds  of  evidence 

conclusive,  vii.  512-7  ; may  with  propriety  be  sanc- 
tioned for  incidental  decision,  547-9. 

improbability  a particular  case  of,  vii.  98-105. 

Counter-interrogation  as  a security  for  evi- 

dence, vi.  24-5. 

See  Cross-examination. 

Counts — multiplication  of  in  declarations  and 
indictments,  vii.  279  a,  286. 

County  court — virtual  extinction  of,  vii.  234  b. 
Course  of  trade  — a plea  for  admitting  evi- 
dence otherwise  excluded,  vii.  167,  403. 

Courts — English,  conflicts  of,  vii.  172  6,173, 

303-4. 

— distinction  between  law  and  equity,  vii.  290-1.  The 
absurdity  of  it,  300-2. 

— in  which  the  natural  system  of  procedure  is  adopted 
— viz.  martial,  inquiry,  justices  of  peace,  request, 
arbiters,  small  debt,  vii.  321. 

— common  law.  ,See  Common  Law. 

— ecclesiastical.  See  Ecclesiastical. 

— equity,  origin  and  extent  of  jurisdiction  of,  vii,  291, 
300.  See  Equity. 

— minor,  swallowed  up  by  superior,  vii.  234-6. 

— of  justice  considered  as  schools,  vi.  355  b,  356  a, 
363  6. 

publicity  with  relation  to,  vi.  351-80.  See  Pu- 
blicity. 

how  far  procedure  of  should  bo  evidence,  vii. 

128-9. 

— uninterrupted  sittings  of  recommended,  vii.  371-3. 
— • within  reach,  recommended,  371. 

— of  technical  procedure.  See  Technical  Procedure. 

Covenanter — form  of  oath  to,  vii.  423  n H. 
Coyer — Abbe,  noticed,  vi.  275  6. 

Credence.  See  Belief. 

— declaration  of  from  exhibitant  of  evidence,  a safe- 
guard, vi.  117  ; vii.  162. 

Credibility  of  a witness — the  expression  cri- 
ticised, vi.  1476.  Technical  application  of  to  evi- 
dence, vii.  381. 

— and  incredibility — sources  of.  See  Incredibility. 

considered  as  attributes  of  evidence,  vii.  77  re. 

Credit  of  a witness — interrogation  tending  to 

undermine,  vi.  400-0.  See  Discredit! ve  Interrogation. 
Creditor  and  debtor — proper  course  of  adju- 
dicating between,  vi.  135. 

Creditors — how  registration  may  protect  from 
fraud,  vi.  83-6,  575  6. 

— how  far  examination  into  pecuniary  circumstances 
of  litigants  should  take  place,  for  the  benefit  of,  vi. 
3636,  364  a. 

Credulity — motives  which  foster,  vii.  106-1 1. 
Creed,religious — how  far  physical  interference 

with  may  be  successful,  vii.  108-9. 

of  a witness  — no  right  ground  for  exclusion  of 

his' testimony,  vl.  106;  vii.  420-7. 

Crime  on  the  part  of  a witness — propriety  of 
allowing  investigation  as  to,  vi.  403.  See  Self-cri- 
ininative  j Self-disserving. 

— atrocity  of  a,  how  far  a ground  for  incredibility,  vii. 


Crime  nourished  by  the  exclusionary  rules  of 

evidence,  vii.  449-51 . 

— real  evidence  as  applicable  to,  vii.  8-18.  See  Real 
Evidence. 

— evidence  as  to  involves  questions  as  to  the  state  of 
the  mind,  vii.  2 6. 

Criminal  — exclusion  of  self-inculpative  evi- 

dence by  examination  of,  animadverted  on,  vi.  106-9. 

— interest  of,  pursued  in  the  exclusion  of  self-crimi- 
native evidence,  vii.  449-50. 

— principle  that  he  is  never  to  be  twice  tried,  consi- 
dered, vi.  378  ; vii.  361 6.  362  a. 

— lawyer  defending,  assists,  vi.  100  a. 

— cases — plaintiff  giving  evidence  in,  vii.  4896-491  a. 
e.xtent  of  their  importance,  in  comparison  with 

non-criminal,  vi.  454. 

poverty  of  parties  in,  makes  them  not  worth 

plundering,  vii.  259  a. 

— justice.  See  Penal  Laws. 

lawyers  have  an  interest  that  there  should  be  no 

delay  or  mismanagement  in,  vii.  207-9. 

Criminal  prosecutions — should  in  the  general 

case  bo  public,  vi.  369  6. 

Criminal  trial,  form  of,  vi.  473,  474. 
Criminality — preparations,  attempts,  decla- 
rations of  intention,  and  threats  as  evidence  of,  vii. 
18-24. 

— avoidance  of  justiciability  as  affording  evidence  of, 
vii.  50-3. 

— clandestinity  as  evidence  of,  vii,  47-8. 

— fear  as  evidence  of,  vii.  45-7. 

— non -responsion,  or  false  and  evasive  responsion,  as 
evidence  of,  vii.  24-9. 

— suppression  or  fabrication  of  evidence,  as  evidence 
of,  vii.  48-50. 

— situation  of  accused,  in  respect  of  motives,  means, 
disposition,  character,  and  station,  as  evidence  of, 
vii.  53-62. 

— self-inculpative  testimony  as  evidenceof,  vii.  29-45. 
See  Self-criminative. 

Criminating  evidence  should  not  be  excluded, 

vi.  96,  106-9  ; vii.  44.5-68. 

See  Self-criminative  ; Self-disserving. 

Crompton — Sellon’s,  quoted,  vii.  360. 

Cross  and  pile — instance  of  jury  deciding  by, 

vi.  226re*. 

Cross  bill  in  equity,  vi.  485, 
Cross-examination — advantages  of,  vi.  499  6. 
only  protection  against  false  allegation  of  igno- 
rance, vi.  244  6. 

efficacy  of  inbafflin^  suggestive  questions,  vi.  395. 

efficacy  of,  with  reference  to  hearsay,  and  casu- 
ally written  evidence,  vii.  136. 

— . — evils  of  absence  of,  vi.  437  a. 

_ — prospect  of,  independently  of  fulfilment,  tends 
to  veracity,  vii.  125. 

in  the  English  mode,  vi.  25  6,  33-4. 

deficiencies  of,  vi.  343  ; vii.  551  a. 

according  to  Equity  and  Ecclesiastical  Court 

practice,  vi.  491-2  a. 

unknown  in  Roman  law,  vi.  499  a. 

no  equivalent  to  the  word  in  any  foreign  system, 

vi.  499  a. 

of  affidavit  witnesses  refused  though  they  be  in 

court,  vi.  436  6. 

Crossfield — case  of,  vi.  244,  400. 

Crown — extent  of  pardon  power  in,  vii.  437. 
Cruelty  of  making  a man  criminate  himself — 

' the  principle  controverted,  vii.  452-4. 

Crunden — case  of,  vi.  382,  n.  15. 

Culpa — Roman  law  of,  vi.  249,  nf. 

Custody — inferences  regarding  authenticity 
of  deed  from,  vii.  177  6,  179,  1806,  181  6. 

— safe,  with  regard  to  evidence,  vii.  174  6,  175  a. 

Customer  and  dealer — etFect  of  the  relation 

between  on  testimony,  vi.  160. 

Custom-house  oaths — disrespect  for,  vi.  29  a, 

312.  Abolished,  ib.  n. 

— — an  opinion  as  to,  quoted,  vii.  424  n. 

Damage,  irreparable  — how  to  arrange  re* 

garding  appeals  in  cases  of,  vii.  215  6. 

— by  delay,  will  justify  want  of  interrogation,  vi.  3SJ  ». 


TWO  VOLUMES  ON  EVIDENCE. 


Damage,  inability  of  the  common-law  courts 
to  protect  from,  yli.  294  o. 

Damages  for  injury  — considerations  as  to, 

vi.  469d,  470. 

Daniels — case  of,  vii.  305  n. 

Dates — inquiries  concerning  generally  require 
aid  from  notes,  vi.  386. 

Davy,  Sir  Humphrey,  noticed,  vi.  46  a. 

Death — punishment  of,  vii.  44  a,  58  6,  67  a. 

abolished  in  certain  cases,  vi.  382,  n 13. 

Deaths — the  subject  of  registration,  vi.  63  ?i. 
567  b,  570-4.  See  Genealogical  facts. 

— procedure  on  occasion  of,  for  purposes  of  registra- 
tion, vi.  571,  and  n.  Illustration  from  the  registra.- 
tion  act,  ih.  n. 

— registration  of  interment  substituted  for,  vi.  573  b. 
Law  altered,  ib.  n. 

Deathbed  wills — .reasons  against  annulling, 
vi.  531-2.  Law  of  Scotland  as  to,  631  n. 

Deauthentication  — modes  of,  in  the  case  of 
written  evidence,  vii.  181-3.  Direct,  181.  Circum- 
stanti^,  181-3.  Internal  evidence,  183. 

Debates,  legislative — publication  of,  vi.  78-9. 

Debt — action  of,  wager  of  law  with  reference 
to,  vii.  .549  b. 

Debt — holding  to  bail  for,  vi.  333  n. 

— Imprisonment  for.  See  Imprisonment. 

Debts — defendant  should  he  bound  to  state 
those  due  to  him,  vii.  229  b. 

Debtor — complexity  in  the  means  of  getting 
access  to  the  property  of,  vii.  306  ». 

— no  description  of  torture  too  severe  to  compel  him 
to  give  up  property,  vi.  177  a. 

— and  Creditor — proper  course  for  adjudicating  be- 
tween, vi.  135.  Evils  of  the  system  of  imprison- 
ment, 176-83. 

Decency — regard  for,  how  far  it  justifies  ju- 
dicial privacy,  vi.  367-8. 

Deception — a relative  term,  vi.  220  a. 

— an  attribute  of  the  judgment,  vi.  251  a. 

— all  evidence  liable  to  product  vi.  1G7  b. 

— danger  of,  the  ostensible  reason  for  exclusion  of 
evidence,  vii.  519. 

— — enumeration  of  cases  in  which  exclusion  of  evi.. 
dence  is  founded  on,  vii.  384-6. 

— — not  a good  ground  for  exclusion  of  evidence,  vi. 
105-6  ; vii.  386-93.  In  case  of  necessary  evidence, 
sure  to  create  misdecision,  vii.  386.  In  case  of  other 
evidence,  risk  of  it,  387.  Difficulty  of  obtaining  cre- 
dence for  falsehood,  387-8.  Instruction  sometimes 
contained  in  falsehood,  389.  Probable  source  of  the 
exclusions — corruption,  indolence,  390- 1 . Grounds 
of  suspicion  in  evidence  enumerated,  391.  See  Im- 
probity ; Interest,  sinister. 

and  vexation  united.  View  of  the  cases  in  which 

evidence  has  been  improperly  excluded  on  these 
grounds,  vii.  487  et.  seq.  (viz.  Book  IX.  Part  V.) 

Decigrade  scale  of  persuasion  of  evidence, 
vi.  225. 

Decision  judicial — extent  to  which  it  should 
be  evidence,  vii.  128  b,  129,  54-5.  Extent  to  which  it 
is  held  as  evidence,  vii.  170-3. 

delay  of,  for  want  of  an  article  of  evidence,  vi. 

906,  91. 

should  notbesevered  from  collection  of  evidence, 

vi.  31-2,  419-23. 

— — incidental ; evidence  may  with  propriety  be  made 
conclusive  for,  vii,  .547-9. 

provisional,  in  absence  of  the  best  evidence,  vii. 

1866,379-80. 

Decisions — how  far  they  should  be  accom- 
panied with  reasons,  vi.  357. 

— without  thought,  vii,  246-9. 

— old  and  unpublished,  used  as  precedents,  vi.  389-91. 

— effect  of  publishing  reports  of,  vii.  315  6,  316. 

— use  of,  as  information  for  the  making  of  statutes, 
viL  310  n. 

Declaration  of  credence  by  a party  founding 
on  a document,  vi.  117-18 ; vii.  162. 

— in  pleading— nature  of,  vi.  467  ; vii.  273,  286  6. 

— — evidence  contained  in,  vii.  267  a. 

— — falsehoods  of,  vi.  307. 

VOL.  VII. 


Declaration  in  pleading-substitution  of  in- 
strument of  demand  for,  vii.  270-2. 

— of  belief  in  opinion— may  be  bought  to  any  absur- 
dity, VI.  557. 

— of  intention,  as  circumstantial  evidence  of  delin- 
quency, vii.  21. 

Declarations,  solemn,  on  controverted  ques- 

tious,  vi.  273(2. 

Decomposition  of  evidence  when  complica- 

ted ? lii.  634-5. 

Decree  of  a court,  what  it  consists  in,  vi.  7 6. 

See  Decision. 

Deed — supporting  authenticity  of  in  equity, 

vi.  4906. 

— refusal  to  construe  according  to  the  maker’s  intent, 

vii.  556-7  w t. 

— authentication  of,  vii.  176-80.  See  Authentication. 

Default — ^judgment  by,  vii.  246-9. 

to  make  room  for  affidavit  evidence,  vi.  463. 

makes  pleadings  conclusive  evidence,  vi.  23 ; vii. 

545-7,  6516,  552  a.  Plaintilf  should- not  have  without 
producing  evidence,  vii.  547. 

— notice  essential  to  the  justice  of  procedure  on,  vii. 
2516. 

Defence — compelling  disclosure  of,  vii.  536a. 

— by  an  accused  person — has  virtually  the  efl'ect  of 
evidence,  vii.  496. 

in  case  of  felony,  nature  of,  vi.  474. 

Defendant  — absent,  epistolary  examinalion 

of,  vi.  431. 

— cases  in  which  he  can  compel  plaintiff’s  testimony, 
vii.  494-6. 

— deficiency  of  evidence  for,  and  raotien  for  new  trial, 
vi.  104a. 

— when  e.xamined  in  esases  of  felony,  not  put  on 
oath,  vi.  472  a. 

— effect  of  depriving  of  evidence  by  exclusion,  vl.  87. 

— functions  for  periormance  of  which  his  presence  in 
court  requisite,  vii.  229-30. 

— has  more  service  from  the  mendacity  licence  than 
plaintiff  has,  vii.  269. 

— mischiefs  of  misdecision  against,  as  compared  with 
plaintiff,  vii.  591-3. 

— false  evidence  for  in  pecuniary  case,  not  so  danger- 
ous as  for  plaintiff,  vi.  156  6. 

— nature  of  his  claim  on  the  judge  for  legal  service, 
vi.  9,  210  6.' 

— criminal— falsehood,  silence,  or  evasion  of,  as  evi- 
dence of  guilt,  vii.  24-9. 

— in  eqiuty — makes  his  statements  on  oatli,  vi.  4846. 

— testimony  of— course  pursued  in  regard  to  by  Eng- 
lish law,  vii.  496,  606  — 

—  in  what  cases  receivable  in  his  own  behalf, 

496- 9.  Defence  by  an  indicted  person  lias  effect  of 
evidence,  496.  Information,  496-7.  Attachment, 
497.  Affidavits,  497.  Examination  before  justice, 

497- 8.  Grand  jury,  498.  Common-law— pleading 
and  mandamus,  498.  Bill  in  Equity,  499. 

in  what  cases  compellable  at  tlie  instance  of 

the  plaintiff,  vii.  499,  506.  Criminal  cases— jury 
trial,  affidavit,  justice  of  the  peace,  499,  500.  Civil 
cases  at  common  law,  501.  In  equity,  ib.  Com- 
mon law  and  equity  together  — Bill  of  discovery, 
601-2.  Examination  of  bail,  502-4.  Summary  pro- 
cedure in  certain  cases  of  theft,  504-6. 

propriety  of  his  being  entitled  to  examine  wit- 
nesses and  parties,  and  of  his  liability  to  e.xamina- 
tion,  considered,  vl.  3.34-45.  See  Interrogation. 

and  plaintiff  compared,  in  regard  to  facilities  for 

unjust  demands,  vi.  433  6. 

Defendants — how  far  their  testimony  in  fa- 
vour of  one  another  excluded  by  English  law,  vii. 
509-12.  How  far  their  testimony  against  one  an- 
other excluded,  512-17, 

Defilement — deportation  of  female  for  pur- 

pose of,  justifies  summary  procedure, vi.333  6, 382,  n .9. 

De  Gray — Chief-justice,  noticed,  vii.  231-2w. 

Degrees — evidence  transmitted  tbrougb  an 
indefinite  number  of,  vii.  154-9.  . „ 

— of  probative  force,  how  measured,  vi.  223-3o.  ate 

Probative  Force.  . c 

Deity — an  oath  is  an  assumption  by  man  ot 

command  over,  vi.  309-10,  318.  . 

Delay  in  answering — presumption  against  re- 
spondent from,  vi.  383-4. 

Q‘i 
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Delay  in  litigation,  produced  by  sinister  in- 
of  judges  regarding  fees,  Ac.  vii.  J99,  201. 

cases  where  it  will  produce  irreparable  damage 

justify  want  of  interrogation,  vi.  33.‘iA. 

siiam  pecuniary  checks  to,  vii.  307. 

remedies  against,  vii.  378-83. 

— in  actions  against  cor,  orations,  vii.  221. 

— produced  where  vexation  accomi)anles  production 
of  evidence,  vi.  92. 

— reason  why  it  i.s  not  to  be  found  in  criminal  as  well 
as  civil  pi'ocedure  considered,  vii.  207-9. 

— amount  of  occasioned  by  writs  of  error,  vii.  214. 

avoidance  of,  how  far  a good  ground  for  e.xclusion 

of  evidence,  vi.  90-1  ; vii.  330-1)2.  Question  of  pre- 
pon  erant  mischief,  between  mlsdeeision  and  post- 
ponement, vii.  337.  Precedent  inquiry,  3.37.  Case 
of  an  accused  in  prison,  368.  hinglish  practice  in 
applications  for  delay,  30i>.  Form  in  K.  B.,  359. 
In  C.  P.,  3C0.  Effect  of  fl.xed  days  and  long  inter- 
vals, 361 . 

— vexation  and  expense — consideration  given  to  pre 
ponderant  incouvenionce  from,  vi.  16  5.  Justify  ex- 
clusion of  evidence,  87-8.  Produced  by  Irrelevancy 
and  su)>eriluity,  89  6. 

considered  as  collateral  evils.  See  Collateral 

Evils. 

Delays  in  the  court  of  Chancery,  vii.  216-21. 

— in  the  court  of  Session,  vii.  221-5. 

Delinquency  — avoidance  of  justiciability  as 

affording  evidence  of,  vii.  50-8. 

— clandestinity  as  affording  evidence  of,  vii.  47-8. 

— confusion  of  mind  as  evidence  of,  vii.  41-5. 

— fear,  indicated  by  deportment,  .as  evidence  of,  vii. 
4.5-7. 

— non-responslon,  and  false  or  evasive  responsion,  as 
evidence  of,  vii.  24-9. 

— self-inculpative  testimony  as  evidence  of,  vii.  29-44. 
See  Self-inculpative. 

— situation  of  the  accused  in  respect  of  motives, 
means,  disposition,  character,  and  station  in  life,  as 
evidence  of,  vii.  53-C2. 

— suppres'ion  or  fabrication  of  evidence,  as  evidence 
o.^  vii.  48-50. 

— inferred  from  falsehood,  vii.  3 6. 

— in  the  character  of  a principal  fact,  vii.  5 a. 
Delivery  of  deed — eironeousiiess  of  the  ex- 
pression, vi.  5496,  550  a. 

Demand — inquiry  as  to  whether  plaintiff  has 
made  before  commencing  action,  vii.  229  a. 

— instrument  of,  as  a substitute  for  declaiation  or 
bill  in  equity,  vii.  270-1. 

Denmark — reconciliation  courts  of,  vi.  24  nf, 

326,  366  n. 

— motiiod  of  swearing  a witness  in,  vi.  323  6,  324  a." 

— (!c))rge  Prince  of,  allusion  to  his  having  been  High 
Admiral,  vi.  556n. 

Di  ■miuciation,  in  ecclesiastical  court  practice, 

vi.  493. 

Deponent  — means  of  giving  him  a security 
for  the  accuracy  of  minutes  of  his  deposition,  vi. 
416-17. 

Deponents — a term  that  should  include  par- 
ties ns  well  as  witnesses,  vi.  281  a. 

— mal)ing  them  speak  in  the  third  person  instead  of 
the  first,  a device  to  reconcile  them  to  falsehoods 
uttoi  ed  in  their  names,  vi.  439. 

Deportment,  of  counsel  to  witnesses,  vi.  406-8. 

— a source  of  evidence,  vi.  218. 

— fair  indicated  in,  as  evidence  of  guUt,  vii.  45-7. 
Deposition  according  to  the  Roman  mode  or 

Romano- Anglice— evils  of  as  a method  of  extracting 
evidence,  vi.  36-7. 

~ taking,  with  the  reasons  assigned, 

before  committing  magistrates,  may  be  seen  by 
counsel,  vl.  382  n,  10.  • 

— in  equity  — amendment  of,  vi.  4576,  4.38. 

— Ill  equity,  at  what  party’s  instance  it  may  be  read, 
VI.  489. 

Depositions  and  allegations— false  distinction 

between,  vi  2996. 

— compared  with  affidavits,  vi.  38. 

Deposits  by  litigants,  vii,  307  6. 

Depredation — thefearofsufferingunder,  gives 

lawyers  an  interest  in  the  furtherance  of  criminal 
Justice,  vii.  207-9. 


Depredations,  petty  — laws  for  punishing 
them  on  imperfect  evidence,  vii.  604  -6. 

Depredators — exculpative  perjury  among,  vi. 
1^  6. 

Derangement  — mental — no  good  ground  for 

excluding  a witness,  vi.  105a.  See  Imbecility, 

Derivative  recordation,  vi.  83-6. 

Des  Cartes  — allusion  to  his  cogito  ergo  stim, 
Vi.374a.  ^ 

Design — how  far  the  vices  of  established  ju- 
dicature are  thecflcct  of,  vii.  210-11. 

Desmond — legend  of  the  Countess  of,  vii.  886, 

Despotism  in  the  administration  of  the  law  in 
England,  vi.  150. 

Detinue — action  of,  vi.  314  a. 

wager  of  law  with  reference  to,  vii.  549  6,  550. 

Deviations  from  the  established  course  of  na- 
ture— improbability  and  impossibility  resolved  into, 
vii._83-4.  See  Disconformity. 

Devices  for  promoting  ends  of  judicature  at 
expense  of  ends  of  justice— list  of,  vii.  225-6. 

Devices  of  the  technical  system,  vii.  196, 
et  seq.  (viz.  Book  VIII.) 

how  far  applicable  to  substantive  law,  vii. 

318-19. 

apology  for  the  exposure  of,  vii.  329-34 . 

Diagram  delined,  vi.  144  a. 

Diagrams — Gilbert’s  comparison  of  recordsto, 

vi.  144,  184,  566. 

Dialogue — between  Lord  Chancellor  and  in- 
jured suitor,  on  weighing  evidence,  vii.  5306,  531  a. 

— between  monitor  and  legislator  on  the  propriety  of 
amending  bad  laws  instead  of  weakening  them,  vii. 
442. 

Dialogues  between  lawyer  and  non-lawyer. 
See  Lawyer. 

Dies  fasti,  et  nefasti,  of  the  Romans,  vii.  242n. 

Direct  evidence  compared  with  hearsay,  vi. 
172  6.  With  circumstantial,  174  6,  219  a. 

distinguished  from  circumstantial,  vii.  1-4. 

— and  circumstantial  evidence  compared  in  probative 
force,  vii.  73-5. 

— evidence,  of  authenticity  of  deeds,  vii.  1766,  177a. 
Of  their  spuriousness,  181. 

Disclosure  — how  far  vexation  by,  justifies 
exclusion  of  evidence,  vi.  95-100.  Subje.-tion  to 
punishment  does  not  justify,  96  ; vii.  445-63  ; nor 
subjection  to  a civil  obligation,  vi.  96;  vii.  4C3-8.  ( See 
Self-disserving;  Self-inculpative.)  Prevention  if 
preponderant  evil  justifies,  vi.  98.  Dl.sclosure  of 
Catholic  confession  should  not  be  demanded,  98-9; 

vii.  366-8;  Client’s  communication  to  law-agent 
should,  99-100;  vii.  473-9. 

Disconformity  to  the  course  of  nature — modes 
of,  vii.  84-91.  Disconformable  in  toto — laws  of  na- 
ture, as  affecting  matter  — primum  mobiles,  84-5. 
Disconformity  in  degree,  86-9.  Illustration.^,  87-8. 
No  point  of  separation  of  incredible  from  credible, 
88.  Disconformity  in  specie.  89. 

Discovery — makeshift  evidence  as  an  instru- 
ment of,  vii.  164-5. 

— bill  of,  vii.  502  a. 

Discourse,  as  constituting  direct  evidence,  vi. 
218n, 

Discreditive  interrogation,  vi.  400-6.  Exa- 
mination of  the  argument  that  a party  must  not  dis- 
credit his  own  witness,  400-2.  Counter-  evidence  as 
a means  of  discovering  the  character  and  disposition 
of  a witness,  403-4.  If  the  witness  be  hostile  to  the 
party  who  calls  him,  what  he  says  in  that  parly’s 
favour  the  more  to  be  depended  on,  404.  Fallacy  of 
the  argument  from  the  counter -evidence  being 
known  only  to  the  party  wlio  uses  it,  404-5. 

Discretion — employment  of,  as  to  exclusion 
of  evidence,  vii.  345  a,  347. 

— how  far  it  may  be  safely  conceded  to  the  judge  for 
the  avoidance  of  needless  hatrdships  by  disclosure, 
vi.  97  n. 

— of  a judge— Lord  Camden’s  remark  on,  vl.  W- 

Diseases  — belief  in  cure  of,  sources  of  cre- 
dulity illustrated  from,  vii.  107.  ♦ 
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Disgrace  as  a consequence  of  testimony,  not 
of  Itself  a suflftclcnt  ground  for  excluding  it,  vii. 
463-5. 

Disguised  exclusions  of  evidence  considered 
in  detail,  vii.  520  et  seq.  (viz.  Book  IX.  Pai-t  VI.) 
Disguised  exclusions  of  evidence  analysed, 
vi.  113-16.  Limitation  of  number  of  witnesses,  114. 
Limitation  of  time,  ib.  Evidence  concealed,  ib. 
Particular  species  of  evidence  pronounced  conclu- 
sive, 114-15.  Cases  where  a particular  kind  of 
evidence  made  indispensable,  115.  More  than  one 
witness  required,  ib.  Religious  formula  required, 
ib.  The  “best  evidence”  required, 

Disposition  of  accused  person,  how  far  evi- 
dence, vii.  56. 

Dissimilitude  of  hands  — evidence  from,  vii. 

181  b. 

Dissolution  of  contracts,  the  subject  of  regis- 
tration, vi.  567  a. 

Distance  with  relation  to  alibi  evidence,  vii. 
111-13. 

— probabilities  as  to  how  much  maybe  travelled  in  a 
certain  time,  vii.  99  a. 

— justifies  epistolary  interrogation,  vi.  429  b. 

— of  tribunals,  evils  of,  vii.  234-6,  2.38,  240,  352-3. 

Distinctness  as  a security  for  evidence,  vi. 
283,  289. 

— oral  and  written  e-vami nations  with  relation  to,  vi. 
425-0. 

— in  evidence — writing  an  adjunct  in  producing,  vi. 
328  a. 

Distringasses — delays  occasioned  by,  vii.  221, 

252n. 

Divestitive  facts — meaning  of  the  term,  vi. 

218  n f . Nature  of,  vii.  270  b. 

Division  of  labour  among  lawyers,  increases 
instead  of  diminishing  the  expense,  vii.  202  b. 

— of  jurisdiction,  how  far  useful,  vii.  288-50. 

Docimastic  process  — written  evidence  sub- 
jected to,  vi.  172  a. 

Document — litigant  producing  should  declare 
his  credence  in,  vi.  117-18. 

— party  wilfully  withholding,  conclusions  and  penal- 
ties to  which  he  should  be  liable,  vii,  148  b. 

• — in  hands  of  an  adversary  — procedure  regarding  in 
English  law,  vii.  193-5. 

Documents,  ancient  — autheiitication  with 
regard  to,  vii.  179,  192  6-93 a. 

Documentary  evidence  distinguished  from 
testimonial,  vi.  219  a. 

Dolus — according  to  Roman  law,  vi.  248  h. 
Domestic  or  natural  system  of  judicature  con- 
trasted with  the  technical,  vii.  197-9. 

— situations  — effect  of  on  testimony,  vi.  160-4;  vii. 
575-81. 

Domicile  of  litigant — criterion  of,  vii.  253. 
Donnellan,  Captain — case  of  cited,  vi.  45  n j;, 
154a;  vii.  11  n*  16,  21  rat,  556,  68. 

case  of,  an  illustrat  ion  of  preparation  as  evidence 

of  crime,  vii.  196,  20a. 

extracts  from  pamphlets  on  trial  of,  vii,  76-6  ra. 

182  ra. 

Double-fountain  principle,  viz.  discretionary 
or  literal  administration  of  the  law,  according  to 
choice,  vii.  308-9,  3396. 

Douglas  cause  noticed,  vi.  329 ra.;  vii.  351. 
Draughtsman — legislative,  should  provide  for 
the  incidence  of  burden  of  proof,  vi.  1396. 

Dreams,  as  instances  of  false  facts  under  the 
guise  of  real  ones,  vi.  2.55. 

Duelling  — not  distinguished  in  law  from  as- 
sassination, vii.  22  n*,  4136. 

Dumont — his  objection  to  Bentham’s  scale  of 
persuasion  combated  by  the  editor  of  the  original 
edition,  vi.  234-5. 

— his  Traltfe  des  Preuves  Judiciaires  noticed,  vi.  201  a 
Duties  of  the  legislator  in  regard  to  evidence, 

vi.  12-13. 

Dyslogistic — the  term  explained,  vi.  246  ra. 


Ease — love  of,  a motive  tending  to  produce 

truth,  vi.  262. 

East  Indies  — authentication  of  writing's  in 

vii.  187  ra.  ° * 

Ecclesiastical  and  Equity  practice  compared 

vi.  497-8.  ’ 

— courts — affidavit  evidence  in,  vi.  406, 41. 

bandying  of  causes  in,  vii.  237  a. 

distinctness  of  statements  in,  as  compared  with 

Equity,  vii.  365  a. 

mode  of  extraction  of  evidence  in,  vi.  492-99.  See 

Extraction. 

cross-examination  in,  vi.  491  6,  492  a. 

examination  of  parties  in,  restricted  by  the  com- 
mon law,  vii.  4.58-9. 

oaths  administered  by,  vii.  265  6. 

— law — re-examination  according  to,  vi.  452  a. 

Edgeworth,  Maria,  noticed,  vii. 

Edinburgh  Review  — opinions  of,  combated 
by  Editor  of  original  edition  of  Rationale.  See 
Editor. 

Editor  of  original  edition  of  Rationale  of 
Evidence — Preface  of,  vi.  201-203.  Note  by  to  new 
edition,  203  6.  Animadversions  by  on  Lumont’s 
remarks  on  the  Author’s  scale  of  degrees  of  per- 
.suasiou,  vi.  2.34-5.  Combating  views  of  Edinburgh 
Review,— viz.  on  making  the  communications  be- 
tween lawyer  and  client  evidence,  vii.  476-9;  on 
taking  the  evidence  of  husbands  and  wives  in  re- 
gard to  each  otlier,  486;  on  interrogating  parties, 
487-8  n.  Chapter  by,  on  tlie  rule  that  evidence  is  lo 
be  confined  to  the  points  in  issue,  vii.  558-62. 

Eiection  — action  of  animadverted  on,  vi. 

579  rail. 

Election  causes  — necessary  multiplicity  of 

evidence  in,  vii.  -534  6. 

^^particularly  unmeet  for  judicial  privacy,  vi.  372  a. 

Eloignment  of  evidence — presumption  of  guilt 

from,  vii.  47  6,  49  n. 

Employer  and  employed — effect  of  the  rela- 

tionship between  on  evidence,  vii.  575  6,  576a. 

Emulation  among  judges — extent  of  the  ope- 
ration of,  vii.  288  6,  2S9  a. 

Enforcement  of  formalities  of  deeds,  vi.  517- 


25.  See  Formalities. 

England — has  the  credit  of  producing  the  sys- 
tem of  oral  examination,  vi.  506. 

— Church  of — ^perjuries  committed  on  tlie  side  of,  vii. 
421  rat. 

English  law — aberrations  of,  in  respect  to  the 
requisition  of  more  tlian  one  witness,  vii.  525-31. 

aberrations  of,  in  regard  to  making  some  kinds 

of  evidence  conclusive,  vii.  649-58. 

aberrations  of,  in  regard  to  authentication  of 

writs,  vii.  188-95.  In  regard  to  the  autliontication 
of  wills  in  particular,  vi.  542-51. 

aberrations  of.  in  regard  to  makeshift  evidence, 

vii.  165-73.  See  Makeshift. 

arrangements  of,  as  to  exclusion  of  evidence  on 

the  ground  of  vexation,  vii.  352-3. 

collection  of  evidence  under,  vi.  31-43.  See  Col- 


lection. 

compression  of  evidence  in,  occasions  e.vclusion, 

vii.  638-4). 

cross-examination  under,  vi.  33-4. 

errors  of  with  regard  to  publicity  and  privacy  in 

judicature,  vi.  372-80.  See  Publicity. 

errors  of  in  regard  to  probative  force  of  circum- 
stantial evidence,  vii.  68-73. 

examination  of  the  course  pursued  by  in  regard 

to  the  testimony  of  aplaintiif,  vii.  489-96 ; in  regard 
to  the  testimony  of  a defendant,  496-506. 

form  of  swearing  a witness  by,  vi.  323. 

inconsistency  of,  in  questions  as  to  exclusion  of 

evidence,  vi.  113.  . 

inconsistencies  of  with  regard  to  seif-disservirig 

evidence,  vii.  468-72.  , • ao  ^ 

instances  of  extempore  recordation  in,  \ i.  “'-3. 

judicial  recordation  under,  vl.  414-15.  See  No- 


tation. 


practice  of  as  to  hearsay  evidence,  vii.  134  ra. 

practice  of  in  ease  of  makeshift  evidence,  m.  60. 

practice  of  in  regard  to  1,7”" 

tion  in  producing  evidence,  vi.  103-4,  lioe. 

prob^le  origin  of  the  cxcludunary  rules  in,  ui. 
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English  law — rejection  of  the  evidence  of 
co-i>artics  for  or  against  each  other,  by,  vii.  50C-17. 
See  Co-jiartles. 

— — scale  of  trustwortliiness  in,  vi.  175. 

surplusage  of  writing,  in  contracts,  &c.  by,  vi. 

681 -2. 

general  defects  of  inregard  to  evidence,  vi.  206-7, 

213. 

incidentally  animadverted  on,  vi.  4TOa,  440, 465  A, 

477  a,  548  n;  vii.  17A,  38,  49  6,  63  n,  160  6,  194,  369  6, 
409  o,  438  a,  464,  475,  489,  555. 

Enmity  or  partiality  of  witness,  effect  of — 

See  Cautionary  Instructions.. 

Entanglement  of  jurisdictions,  a device  of  the 

technical  system,  vii.  28S-305. 

Entails — fictions  for  docking,  vii.  283  d,  284. 

Eon,  Chevalier  d’ — case  of  the  inquiry  as  to 

the  se.\  of,  vii.  348  n. 

Epistolary  examination  not  used  in  England 

for  extraneous  witnesses,  vi.  3886. 

Epistolary  interrogation  — in  what  cases  ap- 


plicable, and  how  to  be  applied,  vi.  32-3,  429-46; — 

reasons  for  employing  in  certain  cases,  429-30. 

Physical  impracticability  of  oral  interrogation,  429. 
Prudential  impracticability,  t'6.  Residence  abroad 
or  at  a distance,  429-30. 

cases  for,  particularised,  vi.  431-3.  Defendant 

absent,  plaintiff  applies,  431.  Respondent  the  plain- 
tiff—does  not  present  the  same  call,  432.  Respon- 
dent a witness — dangerous  evidence,  but  not  to  be 
entirely  excluded,  432-3. 

should  the  evidence  obtained  by,  bo  of  itself  suf- 
ficient ground  for  decision?  vi.  433-4.  Not  in  cri- 
minal and  other  important  cases,  434. 

should  not  shut  the  door  on  subsequent  viva 

voce,  vi.  434-6.  Mere  probability  of  reco  arse  to  viva 
voce  will  tend  to  secure  truth,  431-5.  The  written 
evidence  may  require  explanation,  &c.  435. 

incongruities  of  English  law  in  regard  to,  vi. 

436-7.  A party  only  by  epistolary — an  extraneous 
witness  by  oral,  436.  E.vtraiieous  witness  only  in 
epistolary  when  he  is  not  to  be  cross-questioned, 
436. 


■ how  to  apply  to  the  best  advantage,  vi.  437-46. 

Rules  ; Deponent  always  to  speak  in  first  person, 
437-9;  Prevents  incorrectness,  incompleteness,  in- 
distinctness, circumlocution,  438  ; — use  of  third 
person  instead  of  first  reconciles  deponents  to  men- 
dacity, 439  ; disregard  of  this  rule  in  English  equity, 

440- 1  ; Paragraphs  should  be  short  and  numbered, 

441- 3;  disregard  of  this  rule  in  English  practice, 
equity  procedure,  &c.  413-6. 

adverse  to  a salutary  promptitude  of  response, 

vi.  383,  448. 

— — recommended  when  there  are  impediments  to 
oral,  vii.  374-5. 

— and  oral  evidence  compared,  vi.  424-6.  See  Oral. 

Equity — examination  of  the  worfl,  vii.  295  n., 

— a word  employed  because  popular,  vii.  297-8. 

— used  to  prevent  common  law  from  being  intolera- 
ble, vi.  1346,  135  a. 

— in  what  distinguished  from  common  law,  vi.  482  ; 

vii.  290-1. 

— system  animadverted  on,  vi.  395  a,  399  6,  440 ; vii. 
374  6,  380,  495. 

— bill  in.  See  Bill  in  Equity. 

— causes — difficulty  of  deciding  what  are,  vi.  374  a. 
method  of  interrogation  in,  vi.  444-5. 

— courts  — bandying  or  causes  in,  vii.  237  a. 

burden  of  proof  in,  vi.  137,  138. 

cross-examination  in,  vi.  491. 

— — defendant’s  testimony  enforced  in,  vii.  501. 

delay  of  remedies  in,  vii.  380  6.  381  a. 

— — counteract  trial  by  jury,  vii.  471  6. 

evidence  in,  committed  to  writing,  vi.  413  6. 

irrelevant  evidence  in,  vii.  363  6,  364  a,  365. 

mendacity  encouraged  by,  vi.  307  6,  308. 

procedure  in  as  to  evidence  of  defendants  against 

eacli  other,  vii.  512-17. 

Gilbert’s  reason  why  the  proceedings  of  are  not 

of  record,  vi.  1856. 

scramble  of  with  the  common  law,  vii.  172  6, 173  a. 

~ and  common  law  courts — absurdity  of  the  distinc- 
tion between,  vii.  300-2. 

quarrel  and  compromise  between,  with  the  re- 
sults, vii.  303-3. 

—Jurisdiction — origin  and  e.xtent  of,  vii.  291-300.  See 
J urisdiction  — Equity. 


Equity  practice — amendments  in.  granting 

and  refusing  of  considered,  vi.  455-8. 

effect  of  multiplicity  of  partie.s  in,  vii.  373  a. 

how  far  it  follows  the  Roman  principle  of  re- 
quiring two  witnesses,  vii.  529-31. 

^ comparison  of,  with  ecclesiastical  and  admiralty, 

plaintiff’s  testimony  admitted  in  to  the  purpose 

of  vexation  to  defendant,  vii.  492  6,  493. 

division  of  causes  into  two  by,  vi.  498  6. 

defendant  examined  in  epistolary  mode  in,  vi. 

4366. 

incongruities  of  the  mode  of  extraction  of  evi- 
dence in,  vl.  482-92.  See  Extraction. 

in  cases  of  accounting,  vii.  534. 

secrecy  of,  with  Gilbert’s  reasons  considered,  vi. 

374. 

Error  — sham  writs  of,  as  a source  of  delay, 
&c.  vii.  214-16. 

Erskine,  the  institutionalist,  quoted,  vii.  396.- 
Essoign  — abuses  practised  under,  vii.  269. 
Estates  — legal  and  equitable,  vii.  292. 
Estoppel  — . nature  of,  vii.  503  b. 

Estoppels  — specimens  of,  vii.  554  b. 

Evasion  in  giving  evidence  — nature  of,  vii. 
28  6. 

Evasive  responsion,  as  evidence  of  delin- 
quency, vii.  24-9. 

Events  distinguished  from  states  of  things, 

vi.  217. 

Evidence,  a standing  object  of  research  in 
every  line  of  human  conduct,  vi.  509  a. 

— in  general,  vi.  208-9.  What  understood  by  tlie  term, 
208  a.  Facts  divided  into  principal  and  evidentiary, 
ib.  What  questions  come  under  evidence,  208  6,  209. 

— relation  of  to  judicature,  vi.  7-8. 

— with  reference  to  a legal  purpose,  vi.  210-14.  Main 
object  to  give  effect  to  substantive  law,  210;  and  so 
be  the  means  of  rendering  a service  to  plaintiff  or 
defendant,  210.  Duties  of  the  legislature  in  relation 
to,  211-13.  Summary  view  of  topics  that  may  be 
expected  to  be  handled  in  a work  on  evidence,  vi. 
21314. 

— e.xtent  of  the  field  of,  vi.  5. 

— duties  of  the  legislator  in  relation  to,  vi.  12-14. 
neglected,  13. 

— several  species  or  modifications  of,  vi.  218-20.  De- 
rived from  perception  of  individual  himself  or  of 
another — thence  divided  into  ab  intrd  and  ab  extra, 
218.  Latter  founded  either  on  discourse  or  deport- 
ment, ib.  Division  into  personal  and  real,  ib.  Per- 
sonal divided  into  voluntary  and  involuntary,  218-19. 
Division  into  depositional  or  testimonial  evidence 
and  documentary,  219.  Into  orally  delivered  and 
scriptitiously  delivered  depositional,  ib.  Into  direct 
and  circumstantial,  ib.  iMakeshift  evidence,  ib.  Non- 
preappointed  and  preappointed,  ib.  Original  and 
unoriginal,  219-20. 

— a standard  lot  of,  taken,  vi.  146. 

— in  relation  to  facts  in  particular,  consideration  of 
excluded  from  introduction,  vi.  139-41. 

— the  best,  what,  vi.  168-75.  Scrutinized  compared 
with  unscrutinized,  169.  Written  with  oral,  or  per- 
manent with  unpermanent,  170  1.  Original  with 
transcriptltious,  171-4. 

— state  of  English  law  on  the  subject  of,  generally 
characterized,  vi.  204-7. 

— in  what  cases  and  on  what  conditions  should  a 
transcript  be  received  in,  vii.  143-9. 

— on  which  facts  disconformable  to  the  course  of  na- 
ture have  been  maintained — untrustworthiness  of, 

vii.  103-6. 

— government,  in  providing  a fund  of,  should  be  li- 
mited only  by  impracticability  and  expense,  vi.  509  a. 

— irrationality  of  the  technical  rules  of,  generally  cha- 
racterized, vi  5 6,  6. 

— adscititious,  defined,  vii.  120a.  Considered,  127-9. 

— aflridavit.  See  Affidavit. 

— alibi.  See  Alibi. 

— anticipative  survey  of,  as  a succedaneum  to  exclu- 
sion, vii.  369-71.  See  Anticipative  Survey. 

— article  of,  difficulty  of  limiting  time  when  it  may 
be  produced,  vi.  90  6.  Remedies,  ib,  91. 

— authentication  of.  See  Authentication. 

— belief  in.  See  Belief. 

— burden  of  the  expense  of.  See  Burden  of  Proof, 

— casually  written,  vii  121  -C. 


TWO  VOLUMES  ON  EVIDENCE. 


Evidence,  cause  of  belief  in.  See  Belief. 

— causes  of  trustworthiness  and  untrustworthiness 
in.  See  Trustworthiness ; Untrustworthiness. 

— circumstantial— pojtertorapr?ontm—priora  poste- 
rorium— events  principal  and  evidentiary  in  series, 
vii.  62-4. 

the  situation  of  the  accused,  in  respect  of  mo- 
tives, means,  disposition,  character,  and  station  in 
life,  as  affording,  of  delinquency,  vii.  53-G2.  See  these 
several  heads. 

See  Circumstantial. 

— collection  of,  should  be  by  the  person  who  decides, 
vi.  419-23,  427.  Dangers  and  inconveniences  of  a 
severance,  420.  Objection  that  collector  of  evidence 
may  not  be  capable  of  decision,  answered,  ib.  Cases 
in  which  the  evil  cannot  be  avoided,  421 . Interests 
which  have  given  birth  to  the  system,  422-3. 

— — of.  See  Collection. 

— compression  of  into  a short  period — effects  of,  vii. 
538-9. 

— dangers  to  be  guarded  against  with  regard  to,  vi. 
279-82. 

— of  defendant.  See  Defendant. 

— epistolary.  See  Epi-tolary  Interrogation. 

— excess  of  an  evil,  vii.  531-2. 

— exclusion  of.  See  Exclusion. 

— ex-parte  preappointed,  vii.  126-7. 

— external — if  a decision  can  be  come  to  without,  and 
on  the  judge’sownknowledge?  vi.  276-8.  Different 
cases  in  which  this  may  talte  place,  276.  If  the  judge 
decide  on  his  own  evidence  solely,  he  should  be  a 
witness  on  appeal,  277.  Facts  believed  for  their  no- 
toriety are  only  nomf«a%' without  evidence,  277-8. 

— extraction  of.  See  Extraction. 

— extrajudicially  written,  vii.  121-9. 

— false.  See  Falsehood  j Mendacity ; Perjury. 

— Gilbert’s  theory  of,  vi.  183-87.  See  Gilbert. 

— hearsay,  vii.  132-4.  See  Hearsay. 

— indicative,  vi.  214  a. 

— interrogated.  See  Interrogation. 

— judicial,  neglect  of  the  subject,  vi.  209  b. 

— makeshift.  See  Makeshift  Evidence. 

— memoriter,  vii.  137-8. 

— minuted,  vii.  138-9.  See  Preappointed  Evidence. 

— official.  See  Official  Evidence. 

— preappointed.  See  Preappointed  Evidence. 

— probative  force  of.  .SVe  Prob.ative  Force. 

— properties  dosircable  in,  vi.  211. 

— prospective  view  of  the  rationale  of,  vi.  203-8. 

— publicity  and  privacy  with  regard  to,  vi.  3')l-80. — 
See  Publicity. 

— qualities  of  good, — particularity,  recollectedness, 
unpremeditatedness,  suggestedness  to  thcassistance 
of  recollection,  unsuggestedness  to  the  purpose  of 
mendacity,  interrogatedness,  distinctness,  perma- 
nence, vi.  283. 

— qualities  desirable  in,  vi.  21-2.  Instruments  fdr  se- 
curing  them,  vi.  22-8.  See  Trustworthiness. 

— reported  real,  or  supposed  real  transmitted  through 
other  media,  vii.  1.52-4. 

. — rules  of,  abstract,  and  without  consideration  for 
the  sufferings  of  suitors,  vi.  392. 

— scientific,  vi.  214. 

— security  for  against  misrepresentation  and  oblivion, 
by  registration,  vi.  79  b,  80.  See  Recordation  ; Pre- 
appointed. 

— tine  lite,  vi.  214  a. 

— suppression  or  fabrication  of,  as  affording  evidence 
of  delinquency,  vii.  48-.50. 

— suspicious  — safeguards  against,  vi.  116-19.  Cau- 
tionary instructions  to  judge  for  weighing.  See  In- 
structions. 

— testimonial.  See  Testimony. 

— transcriptitious.  See  Transcript. 

— tending  to  the  prejudice  of  the  person  who  delivers 
it.  See  Self-disserving;  Self-criminative;  Self-in- 
culpative. 

— transmitted  through  an  indefinite  number  of  me- 
dia, vii.  154-9. 

— unoriginal,  vii.  129-32. 

— of  witnesses.  See  Testimony  ; Witness. 

— written.  See  Contract ; Script ; Writing. 

Evidentiary  facts  distinguished  from  princi- 

pal, vi.  44,  208,  215. 

Evils  of  the  first  and  second  order,  vi.  9-10. 

— preponderant,  justificative  of  exclusion  of  evidence, 
vi.  89-99. 

Evocation  of  a cause,  vi.  240  b. 

E.xaggerat  ion — causes  product  ive  of,  vii. , 573  a. 
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I Examination,  in  perpetuani  ret  mentor iatn,  and 

de  bene  esse,  vl.  568-9  n ; vii.  378  b,  379  a. 

— See  Extraction ; Interrogation. 

— of  a witness— form  of  before  a jury,  vi.  323. 

— before  justices  of  peace.  See  Justices. 

— refusal  to  answer  on,  or  false  or  evasive  responsion 
on,  as  evidence  of  delinquence,  vii.  24-9. 

— judicial,  of  person  accused,  vii.  39-44.  See  Self- 
inculpative  Testimony. 

— in  chief  and  cross-examination,  vi.  347  b,  348  a. 

Examiner  — collects  evidence,  but  does  not 

decide,  vi.  376  a. 

Examiner’s  office — utility  of,  vi.  496  a. 
Exchequer  — meaning  of  the  term,  vii.  296, 
mf. 

— jurisdiction  stolen  by,  through  legal  fictions,  vii. 
286  a. 

— oath  of  defendant  in,  vi.  232. 

— division  of  into  law  and  equity,  vi.  40  h ; vii.  420. 

— deputy  remembrancer  of— secrecy  of  procedure  be- 
fore, vi.  375-6. 

— chamber— delay  by  writs  of  error  to,  vii.  214. 

Exclusion  ofevidence — a false  security  against 

deception,  vi.  29-30. 

connexion  of  the  subject  with  the  ends  of  jus- 
tice, vii.  335-6. 

disregard  shown  to  tlie  ends  of  justice  by,  vii. 

316-8.  Prevention  of  misdecision  and  vexation  pre- 
tended to  be  consulted,  337. 

general  view  of  the  miscliiefs  arising  from  the 

system  of,  vi.  86-86;  vii.  338-40. 

dicta  of  judges  concerning,  vii.  340-1. 

species  pf,  vi.  86-116;  vii.  341-2.  Positive  and 

negative,  vi.  86 ; vii.  341.  Absolute  and  conditional, 
342.  Exclusion  si  non  alia,  and  i-i  alia,  ib. 

causes  for  which  always  proper — superfluity  and 

irrelevancy,  vi.  89  ; vii.  362-6. 

general  view  of  cases  in  which  it  is  proper,  vii. 

343-5.  Cases  in  which  no  mischief  at  all  can  result, 
343-4.  Cases  in  which  the  advantage  predominates 
over  the  mischief,  344.  Nature  of  discretion  to  be 
employed,  345. 

causes  for  which  its  propriety  depends  on  cir- 
cumstances, vi.  90-102.  Avoidance  of  delay,  90-1  ; 
vii.  356-62,  (See  Delay.)  Avoidance  of  vexation, 

vi.  92-100;  vii.  345-53.  Modifications  of  vexation. 
92-4  ; vii.  345-7.  In  what  cases  a proper  cause  of 
exclusion,  vi.  94-5.  Vexation  by  disclosure,  95-9. 

vii.  347-50.  Disclosure  of  Catholic  confession  should 

not  be  demanded,  vi.  98-9 ; vii.  366-8.  Client’s  com- 
munication to  lawyer  should,  vi.  99-100;  vii.  473-9. 
(See  Vexation.)  Avoidance  of  expense,  vi.  101-3; 
vii.  353-6.  (>'ee  Expense.) 

how  to  minimize  the  evils  of — consideration  of 

circumstances  of  each  case,  and  timely  explanation, 
vi.  102-3.  English  practice  on  the  subject,  103-5. 
See  English  law. 

general  view  of  causes  for  which  it  is  improper, 

vi.  105-9.  Avoidance  of  deception  tlirough  imbe- 
cility, 105  ; vii.  427-32.  (See  Imbecility,)  Through 
sinister  interest,  vi.  105-6  ; vii.  393-6.  (.See  Interest.) 
Through  improbity,  vi.  106 ; vii.  406-15.  ( See  Im- 
probity.) From  religious  creed,  vi.  106 ; vii.  420-7. 
(See  Atheism;  Cacotheism.)  Avoidance  of  vexa- 
tion from  self-inculpation  or  the  execution  of  the 
laws,  vi.  106-9;  vii.  441,  444.  (See  Self-dis.serving.) 

causes  for  which  it  is  improper  considered  in 

detail,  vii.  384,  et  scq. 

where  writing  omitted  in  contracts,  vi.  128-34. 

Relation  to  preappointed  evidence,  authentication, 
&c.  vi.  128-9.  Impropriety  of  the  exclusion  where 
there  is  no  writing  at  all,  1 29-32.  Impropriety  where 
there  is  writing,  hut  it  is  alleged  to  be  unfit,  132-4. 
See  Contracts ; Formalities. 

in  English  and  other  laws — sketch  of  the  various 

kindsof,  vl.  110-16.  Undisguised,  110-13.  Disguised, 
113-15.  Exclusion  of  evidence  created  by  the  prin- 
ciple that  certain  kinds  of  evidence  are  conclusive, 

vi.  114-16:  vii.  542-58.  Table  of  grounds  of  exclu- 
sion in  various  codes,  vi.  116. 

impropriety  of  any  against  makeshift  evidence, 

vii.  159-65.  ' 

negative  vii.  562-3.  , . 

occasioned  by  blind  arrangements  of  procedure,. 

vii.  .537-42.  .See  Procedure.  i,„ 

on  the  ground  of  danger  of  dcceptiun.  .See  c- 

- -^on"he  ground  of  interest,  vii.  393-406.  Xee  In- 
terest. 
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Exclusion  of  evidence  on  the  ground  of  im- 
probity, vii.  40G-20.  See  Improbity. 

on  tile  ground  of  vexation  and  danger  of  decep- 
tion united,  vii.  48V  et  seq. 

as  to  the  authentication  of  writs ; on  the  testi- 
mony of  parties,  vii.  189  i,  190;  on  the  testimony 
of  non-attesting  witnesses,  190-2. 

■ when  self-disserving  — impropriety  of,  vii.  44.5- 

72.  See  Self-disserving. 

in  the  way  of  exempting  certain  persons  from 

giving  evidence  against  others,  vii.  472-8G.  See  Ex- 
emption. 

oi  a party  to  the  cause  for  or  against  himself — 

impropriety  of,  vii.  487-9. 

liy  rendering  a particular  species  conclusive,  vii. 

.512-58.  See  Conclusive. 

by  limitation  put  upon  the  number  of  witnesses, 

vii.  .531-7. 

for  want  of  a particular  number  of  witnesses, 

vii.  520-31.  5ce  Multiplicity. 

oral  or  written,  in  the  absence  of  scripts  witli 

prescribed  formalities,  vi.  128-34. 

takes  place  when  informal  scripts  are  rejected 

on  the  ground  of  formal  ones  being  in  e.xistence, 

vi.  134-5. 

by  imprisonment  for  debt,  vi.  135,  176-83. 

authority  can  always  be  found,  either  for  or 

against,  vii.  1605. 

the  principles  on  which  it  should  be  regulated 

generally  stated,  with  rules,  vi.  88. 

cautionary  instructions  to  judges  instead  of,  vi. 

151-7.5;  vii.  563-98 

— — remedies  succedaneous  to,  vll.  368-83.  Antici- 
pative  survey,  3G9-371.  Tribunals  within  reach, 
371.  Sittings  uninterrupted,  371-73.  Preliminary 
meeting  of  parties  in  presence  of  the  judge,  373-4. 
Examination  in  the  epistolary  mode,  374-5.  Power 
to  party  to  produce  expen.sive  evidence  at  his  own 
cost,  375-G.  Advertisements  to  defray  expense  of 
evidence,  376-7-  Abolition  of  taxes  upon  justice, 
377-8.  Collection  of  forthcoming  evidence,  without 
waiting  for  unforthcoming,  378-9.  Provisional  de- 
cision, without  waiting  for  the  best  evidence,  379- 
80.  Provisional  sequestration,  380-3 

restoratives  to  compfcti.ncy,  a partial  preserva- 
tive from,  vii.  433-40. 

safeguards  substituted  for,  vi.  116-19, 151-75;  vii. 

.563-98.  See  Safeguards. 

the  author’s  conclusions  regarding,  vi.  247 6,  248. 

— of  parties  from  the  presence  of  the  judge,  vii.  226- 
33.  See  Parties. 

Exclusionary  rules  in  English  law — probable 
origin  of,  vii.  517-19. 

ulterior  safeguards  to  the  inconveniences  tvhich 

may  arise  from  dispensing  with,  vii.  593-7. 

Excommunication — grounds  on  which  it  pro- 
ceeds, vii.  4255. 

Execution — methods  of,  uselessly  diversified, 

vii.  305-6. 

— of  deed — a word  used  instead  of  recognition,  vi. 
.5,506. 

See  Contracts ; Formalities. 

Exemption  conceded  to  one  person  from  giving 
testimony  against  another  in  certain  circumstances, 
considered,  vii.  472-86.  Impropriety  of  the  exemp- 
tion, 472-3.  Lawyer  and  client,  vi.  99, 1 00 ; vii.  473-9. 
Trustee  and  cestui/  que  trust,  v'ii.  480.  Husband  and 
wife,  480-6. 

Exhibition  of  document — call  for  by  litigant, 

vii.  194. 

Ex-parte  preappointed  written  evidence,  vii. 
126-7. 

Expectation — meaning  of  the  term,  vii.  567  n f. 
Expense — exclusion  of  evidence  on  the  ground 
of,  vi.  101-3;  vii.  3.53-C.  Falling  on  innocent  party, 
353.  On  the  party  in  the  wrong,  but  with  too  great 
v.’eight,  353-4.  Inconsistencies  of  English  law,  355-6. 

— a collateral  evil.  See  Collateral  Evils. 

. — of  evidence — proposal  that  suitor  wishing  evidence 
procured  with  difficulty  should  pay,  vii.  375-6. 

• advertisement  for  pecuniary  assista.nce  to  de- 

fray, vii.  376-7. 

— sham  pecuniary  checks  to,  vii.  307. 

— l.rejionderatit,  justifies  interrogation  being  dis- 
pensed with,  vi.  334. 

Experience — the  value  of,  in  relation  to  forms 
of  govcnimcnt,  vii.  599. 


Experience— the  origin  of  belief,  vi.  235-44. 

See  Belief. 

— the  utiliterian  principle  dependent  on,  vi.  288  b. 
Explanations — preliminary,  adapted  to  pre- 
vention of  suits,  vi.  102  a,  103.  See  Meeting— Preli- 
minary. 

Exposure — how  far  evil  produced  by,  justi- 
fies judicial  seclusion,  vi.  364. 

— on  the  part  of  witnesses,  &c.,  as  aground  of  exclu- 
sion. See  Self-criminative. 

— of  the  technical  system— apology  for,  vii.  329-34. 
Expression  — inaptness  of,  effect  of  on  testi- 
mony, vi.  253  6.  Singular  illustration  of  from  French 
practice,  ib.  n.  Considerations  applicable  to,— viz. 
whether  in  written  or  verbal  evidence,  the  age  or 
sex  of  the  witness.  See.  254. 

External  evidence — if  a decision  should  be 
come  to  without?  vi.  276-8. 

Extraction  and  reception  of  evidence,  with 
the  help  of  securities,  vi.  30-4.  Oral  interrogation. 
30.  Consultation  of  notes,  &c.  31a.  Extraction 
should  not  be  severed  from  decision,  31-2.  Episto- 
lary interrogation,  32-3.  Modes  of  interrogation 
principally  in  use,  33.  When  oral,  or  epistolary, 
should  be  employed,  33.  Cross-examination,  33-4. 
Confrontation  on  the  Roman  system,  31. 

— of  evidence — general  view  of  incongruities  of  Eng- 
lish law  ill  respect  to,  vi.  465-71.  Twelve  heads  of 
incongruities  enumerated,  466.  Illustrated  by  proce- 
dure on  action,  indictment,  information,  attach- 
ment, 467-8.  Enumeration  of  sources  from  which 
the  distinctions  have  been  made,  470-1. 

in  common-law  procedure,  incongruities  of,  vi. 

47 1 -82.  Indictment  for  felony — Inquiry  before  jus- 
tice-grand jiiry- petit  jury,  471-4.  Indictment  for 
misdemeanour,  474-6.  Procedure  on  contempt,  by 
attachment,  476-7.  Procedure  by  information,  477-9. 
Civil  jury  trial,  479-80.  Motion  causes  upon  awards, 
&c.  480-2, 

— — in  equity  procedure — its  incongruities,  vi.  482-92. 
Encouragement  to  mendacity  in  the  bill,  482-3. 
False  statement  to  support  charge,  483.  Charging 
and  interrogative  part,  484.  Defendant’s  statement 
on  oath,  ib.  Evils  of  want  of  paragraphing  and  nu- 
meration, 48.5.  Cross  bill,  »6.  Evidence  of  witnesses 
by  commission,  &c.  486-8.  At  v/hai  party’s  instance 
depositions  may  be  read,  489.  Evidence  admitted 
by  special  order,  490.  Proof  of  authenticity  of  deeds, 
ib.  Cross-examination,  491-2. 

in  ecclesiastical  and  admiralty  courts— its  in- 
congruities, vi.  492-9.  Accuser’s  articles,  493.  Ex- 
amination of  defendant  in  answer,  493.  Effect — to 
punish  for  being  subject  to  a rumour,  494.  Examina- 
tions by  commission,  495-6.  Admiralty  court,  496. 
Practice  of  Ecclesiastical  andAdmiralty  courts  com- 
pared with  that  of  Equity,  497-8. 

incongruities  of  Roman  law  in  regard  to,  vi. 

499-501.  Defects  of  the  system  of  examination  by  a 
judge  without  cross-examination,  499-500.  Secrecy, 
600-1. 

recapit’alatlon  of  the  results  of  inquiries  as  to, 

vi.  504-7. 

See  Browbeating ; Confrontation  ; Evidence — 

collection  of ; Helps  to  recollection ; Interrogation ; 
Notation  and  Recordation;  Re-examination;  Spon- 
taneous Testimony.  _ ' 

Extra] udicinliy  written  evidence,  vii.  121-9, 
174-5.  Casually  written.  121-6.  (.‘fee  Casually.)  Ex 
parte  preappointed,  126-7.  (See  Prcapiointed.)  Ad- 
Bcitilious,  127-9.  ( .9ec  Adscititious.; 

instructions  concerning  the  probative  force 

of,  vii.  134-6. 

makeshift  evidence,  vi.  57 -9_. 

Eye — how  the  sense  of  seeing  derived  from 
tlie  impressions  on  the  retina  of,  vi.  250,  251 
Eye-witness,  evidence  of  the  best,  vi.  167- 
Eyre — Chief- Justice,  noticed,  vi.  381.  no<e  1. 

Fabrication  of  evidence  as  indicative  of  guilt 
' vii.  48-50.  _ f 1 V. 

Facientja  by  legislator  in  case  of  inakeshne 
evidence,  vi.  59-60.  ... 

Fact  and  circumstance — distinction  between 

apt  to  be  obscure,  vi.  245  a. 

Facts — relation  of  judicial  procedure  to,  vi. 
7 6,  8 a. 
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Facts  as  the  subject-matter  of  evidence,  vi. 
214-18.  Principal  and  evidentiary  facts  defined,  215. 
Division  of  the  principal  facts  in  penal  oases,  215  b. 
In  non  penal  or  civil,  215  6,  216  a.  Difficulty  of 
connecting  classes  of  principal  with  those  of  evi- 
dentiary related  to  them,  216.  Division  into  physical 
and  psychological,  216  5,  217  o: — into  events  and 
states  of  things,  217  : — into  positive  and  negative 
facts,  217  b,  216(7.. 

— species  of,  in  regard  to  circumst.'intial  evidence,  vi 
44  ; vii.  1-8.  Principal  and  evidentiary,  vi.  44  ; vii. 
1-2.  Probative,  disaffirmative,  and  affirmative,  vi. 
44.  Probabili^ing  and  disprohabilizing,  vii.  4.  In- 
flrmative,  5.  Illustrations  of  principal  facts  con- 
sidered as  probabilized,  with  the  correspondent 
evidentiary  facts,  6-7.  Principal  facts  disprobabi- 
lized,  with  the  evidentiary,  7-8.  Extent  of  the  field 
of  facts  which  may  be  the  subjects  of  legal  inquiry, 
8-9. 

— difference  between  those  impossible  per  te,  and 
impossible  « aiia,  as  in  alibi  evidence,  vii.  111-13. 

— none  universally  recognised  to  be  incredible,  vii. 
80-2. 

— ancient,  admission  of  transmitted  evidence  to  prove, 
vii,  157  5,  167  6,  168. 

— legally  operative  g.s  the  subject  of  evidence,  vi.  509  5. 
Division  of,  i5. 

— physical — some  classes  of,  always  uniform,  vi.  242. 

— principal  and  evidentiary  distinguished,  vi.  155,16a, 
44,  215. 

— psychological.  Improbability  as  regards,  vii.  113-15. 
Fairness  alleged  as  a reason  for  excluding 

self- criminative  testimony,  vii.  454  5. 

False  assertion — wherein  it  consists,  vi.  227. 

— responsion,  as  evidence  of  delinquency,  vii.  24-9. 

— evidence,  truth  capable  of  being  extracted  from, 
vii.  3,  388  5,  389. 

Falsehood — divided  into  incidental,  temera- 
rious, and  mendacious,  vi.  201-3. 

— distinction  between  logical  and  ethical  in  English 
schools,  vi.  249  71*. 

— m tota,  and  falsehood  in  circumstances,  vi.  245  -6. 

— as  distinct  from  mendacity,  vi.  249, 

— and  incompieteness  distingiiished,  vi.  279  n. 

— ill  what  cases  ju.stifiabk',  vi.  19-20  nt,  267. 

— an  instrument  in  the  hands  of  delinquency,  vi.  22  a. 

— inference  of  delinquency  from,  vii.  3 6. 

— on  the  part  of  litigants — personal  presence  in  court 
a clieck  on,  vii.  230. 

— modifications  of,  vi.  244-7.  See  Incorrectness. 

— modifications  of  in  reference  to  suits,  vi.  293-4  n. 

— utility  of  interrogation  in  exposing,  vi.  .132-3 

— difficulty  in  obtaining  credence  for  in  a court  of 
justice,  vii  387-8. 

— infamy  attaching  to,  vi.  264  5,  267  5. 

— instruction  dci  iveable  from,  vii.  388  5,  389. 

— in  what  circumstances  pecuniary  Interest  acts  as  a 
cause  of,  vi.  157  ; vii.  578-5. 

— should  only  be  punished  In  contemplation  of  its 
purpose,  vi.  293n  t. 

— necessity  of  remembering  that  it  does  not  always 
deceive,  vii.  386  5,  387. 

— no  mischief  which  may  not  be  produced  by,  vi.  297  a. 

— legislature  instigates  to  by  exacting  declarations 
without  sanctions  for  their  truth,  vd.  1 17  n. 

— offences  indicative  of  a disposition  towards,  vii. 
605,  f.I  rt. 

— judicial,  vii.  262-70.  See  Mendacity,  licence. 

— negative,  and  in  degree,  the  kinds  most  liable  to 
occur,  vii.  573  a. 

Falsification — evidence  of,  vii.  181-3. 

Family  tranquillity — how  far  danger  of  vio- 
lation of,  justifies  restriction  of  judicial  publicity, 
vi.  361-7.  Preservation  of,  no  sufficient  reason  for 
excluding  evidence  of  husband  and  wife  in  regard 
to  each  other,  vii.  483-4. 

Farmer — Hugh,  noticed,  vii.  h'O  l>. 

P'ather — effect  of  partiality  of  towards  child, 
on  testimony,  vi.  161  ; vii.  576-7. 

Fear  indicated  by  passive  deportment,  as  evi- 
dence of  delinquency,  vii.  4-5-7.  Chain  of  inferences 
to  the  conclusion,  45-6.  Infirmative  possibilities  to 
the  various  links,  46-7. 

— physical  symptoms  of,  vii.  45 n. 

Fecundity,  human — extent  of  as  a question  of 
evidence,  vii.  8j5. 

Fee — definition  of  a,  vii.  197  «*• 


Fees— give  lawyers  an  interest  in  the  miserv 

of  mankind,  vi.  3J1. 

— in  courts  of  justice— various  forms  in  which  they 
produce  mischief,  vii.  199-201.  ■' 

proposal  for  abolition  of,  vii.  327-8. 

alteration  of  practice  as  to,  vii.  199  ?i,  327-8. 

advantage  there  would  have  been  iu  their  lie- 

^ ing  imposed  directly,  instead  of  indirectly,  vii.  200  n* 
*216. 


the  miseries  inflicted  by,  kept  out  of  sight  of 

those  who  profit  by  them,  vii.  •.■33. 

Fee-gathering  system  characterized,  vii.  197-9. 

See  Interest — sinister. 

; vices  introduced  by  into  technical  judicature, 

vii  214-25.  Appeals  and  writs  of  error,  2f4-16.  Sham 
motions  in  Chanoery,  216.  Abuses  In  the  Masters’ 
office.  217-20.  (See  Cliaiicery.)  Illustrations  from, 
Scottish  judicature,  221-3.  i See  Session,  court  of.) 

list  of  devices  of,  for  promoting  ends  of  judica- 
ture at  e.xpense  of  ends  of  justice,  vii.  22.5-0. 

Felon— outlawry  of,  vii.  254  n. 

Felony — difference  between  and  misdemean- 

our, as  to  collection  of  evidence,  vi.  471 . 

— examination  by  justices  of  the  peace  of  persons  ac- 
cused of,  vi.  109  a,  471  5,  472. 

Females — not  protected  in  the  English  courts 
fi-om  publicity  in  giving  evidence  on  indecent  as- 
saults, &c.  vi.  368  n. 

Fenwick — Sir  John,  case  of,  vii.  5’28. 

Fern — case  of,  cited,  vii.  55 

Ferry-boat — Dr.  Campbell’s  argument  against 

Hume  regarding,  considered,  vi.  241.' 

Feudal  system  — absurd  continuance  of  the 

practices  founded  on,  vii.  383  n. 

Fictions  of  law,  vi.  100  a;  vii.  283-7,  415- 

20.  Common  recoveries,  283-4.  Sli.ani-liail,  281-.5. 
Courts  stealing  jurisdiction  from  each  other,  285-6. 
Uses  to  judges  and  lawyers,  286-7. 

— _ — interests  giving  rise  to,  vii.  203. 

Fidelity  of  transcripts — arrangements  for  se- 

curing, vii.  149-50. 

Figures  — evidence  involving  generally  re- 

quires aid  from  notes,  vi.  .386. 

Finance  — the  system  of  written  depositions 

supposed  to  favour,  vi.  37  5. 

— reports  of  committee  on,  quoted,  vii.  214-18. 

Financial  uses  of  registration,  vi.  83  o. 

Fines  and  recoveries,  vi.  58’2,  vii.  283-4.  Abo- 
lished, ib.  n. 

Finite  and  infinite — no  medium  between,  vi. 


Fitzherbert  on  the  Regislrum  hrevium  cited, 

vii.  459  a. 

Fixation — blind,  of  times  for  operation  of  pro- 

cedure, vii.  239-40,  369  5. 

Flaws — power  of  judge  to  give  effect  to  or 

not  at  his  option,  considered,  vii.  308-9  a. 

Force — probative,  vi.  220  3.  See  Probative 

Force.  . 

Forces_new,  how  far  the  discovery  of  pro- 
bable, vii.  8.)  5,  86  a.  _ 

Forgers  pay  more  attention  to  the  use  of 

formalities  than  the  honest,  vi.  .549  5. 

Forgery a species  of  mendacity,  vi.  292  n. 

— ditferent  modifications  of,  vi.  247  a.  . , 

raritv  of  the  suspicion  of  against  a deed,  ' i.  4J()  h. 

-—modes  of  proving,  vii.  l8l-3  See  Dc-a'Jthentic.a- 

tion.  r . A 

how  far  proveable  by  evidence  of  person  lorgio 


upon,  vii.  490  a.  . 

of  makers’  mark  on  manufactures — plan  lor  ju  v 

vention  of,  vi.  584-5.  . , 

— of  printed  documents  should  be  punisliccl,  ■ 

— of  real  evidence,  vii.  15-18.  See 

— use  of  two  attesting  witnesses,  a safegu  < - • 

Forging  a release  against  a forged  bi’Jid,  vi. 

179a,  vii.  495,  50a,  28.5  5.  vi 

Form  of  oath  — imporfanc’i-’  nliat.n d <(.>,  'h 
319  n • ; as  pracUsed  in  EnglaiKl, 
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l^orms  for  coiiiracts  — provision  of  by  legis- 
laliiro,  vi.  .VJ2. 

Formalities — bow  far  necessary  to  contracts, 
vi.  C4.  Moans  of  onforcinR,  (M-5.  _ 

— in  use  in  tlie  case  of  contracts,  vi.  515-17.  Five 
nicttiods  of  authentication  ab  intrn  — autography, 
onomastic  signature,  symbolic  signature,  sigilla- 
tion,  recognition,  .'ilS-lC.  Authentication  ab  extra, 
by  attesting  vvitnc.sscs,  516. 

— enforcement  of,  vi.  517-25.  Not  want  of  will,  but 
of  iiowcr  and  knowledge  tliat  occasions  informali- 
ties, 517.  Tlie  system  of  nullity,  517-18.  Penalty 
produces  the  evil  it  is  intended  to  prevent,  51s. 
Should  be  under  conditions  of  — knowledge  of  the 
formalities  and  their  essentiality,  power  to  observe 
them,  and  observance  not  too  bnrthensomc,  518. 
Treachery,  in  the  law  professing  its  readiness  to 
give  eflfect  to  people’s  intentions  regarding  contracts, 
519-20.  Proper  means  to  be  adopted — separate  paper 
for  each  contract,  having  the  laws  and  regulations 
printed  on  the  border,  522.  Formalities  should  be 
e.asy  of  observance,  523.  Non-obscrvancc  should  be 
only  circumstantial  evidence,  523-4.  Note  of  sus- 
picion should  be  substituted  to  nullity,  523-4.  Im- 
imgntT  should  declare  persuasion  or  suspicion  of 
spuriousness,  524. 

— what  proper,  and  in  what  cases,  vi.  .525-30.  In  what 
contracts  ought  writing  to  be  required?  525.  Use 
of  attesting  witnesses,  525-6.  One  of  the  witnesses 
should  be  a person  easily  discoverable,  e.  g.  a notary, 
ib.  Use  of  notary  for  securing  propriety,  526-9. 
Honorary  notaries  suggested,  529-30.  See  Notaries. 

— application  of  to  preappointed  evidence,  vi.  512-13. 

— of  deeds — should  not  depend  on  shape  of  property, 

vi.  .543 rat- 

— of  wiils,  vi.  .530-51.  See  'Wills. 

— of  writs — presumption  of  spuriousness  from  failure 
to  observe,  vi.  24  a,  48-9,  134. 

Forthcomingness — means  of  securing,  useless- 

ly diversiiicd  in  practice,  vii.  305-6. 

— duty  of  securing  in  regard  to  evidence,  vi.  12  a. 

Fortune-telling  — motives  to  credulity  illiis- 

tr.atcd  from,  vii.  107. 

Foundlings  — registration  of,  vi.  57'2b. 
Fourcher  par  essoign,  vii.  2G9. 

Fowler’s  Exchequer  quoted,  vi.  491. 
Fox-hunter’s  reason  for  excluding  self-crimi- 
native testimony,  vii.  454  b. 

France — frequency  of  contradictory  testimony 

in,  accounted  for,  vi.  499. 

— limitation  of  testimony  in,  vii.  536  b,  537. 

— court  of  marble  table  in,  vii.  291  ra,  301  a. 

— holograph  deeds  in,  vi.  515  ra. 

— minuteness  of  the  sifting  of  criminal  transactions 
in,  in  comparison  with  the  English  system,  vii.  467  b. 

— registration  of  births  in,  vi.  574  b. 

— system  of  lettres  de  cachet  in,  vi.  364ra. 

— tediousness  of  criminal  procedure  in, with  its  causes, 

vii.  208  ra. 

— law  of— confrontation  according  to,  vi.  339  ra. 

e.xpression  of  degrees  of  persuasion  in,  vi. 

231  a. 

female  witness  c-xcluded  by,  vi.  116  b. 

of,  as  to  perjury,  vi.  303. 

illustration  of  temporary  recordation  in  the 

proces  verbal  of,  vi.  82. 

precedents  from  ns  to  extempore  recordation, 

vi.  82. 

system  of  recolement  or  rc-e.vamination  un- 
der, vi.  451-4.  See  Re-examination. 

in6raoires  of,  asuccedaneum  to  publicity,  vi. 

379. 

■ incidentally  animadverted  on,  vi.417i,  4216, 

499;  vii.  17  6,  18ra,  253o. 

Fraud  — a species  of  mendacity,  vi.  292 

— generated  by  the  exclusion  of  informal  evidence, 
vi.  134. 

— what  provisions  necessary  to  obviate  in  contracts, 
vi.  527. 

— conflicts  between  law  and  equity  for  suppression 
of,  vii.  301  h. 

— danger  of  not  increased  by  number  of  media  through 
which  evidence  is  .said  to  pass,  vii.  15C. 

— cliaractcristic,  to  which  makeshift  evidence  liable, 
vi.  59  6, 

— _ of  unoriginal  evidence  in  general,  vii.  132  ra. 

• of  iKiir.say  evidence,  vii.  133. 


Fraud  characteristic  hearsay  evidence  less 

liable  to,  than  extrajudlclally-written,  vii.  1346. 

—of  real  evidence,  passing  through  other  media, 

vii.  1,52.  ’ 

of  casually- written  evidence,  vl.  164 ; vii.  121 6. 

of  transcriptitious  evidence,  vii.  141. 

— statements  for  the  purpose  of,  generally  given  in 
the  form  apparently  most  trustworthy,  vii.  1566. 

— in  contracts  — exclusion  of  oral  testimony  a fal«e 
security  against,  vi.  130. 

— protection  of  creditors  from  by  registration,  vi.  83-6. 

Frauds  of  litigants — personal  presence  would 

suppress,  yii.  230-2. 

— statute  of — examination  of  with  regard  to  wills 
vi.  542-51. 

Freeholders — committee  of,  as  the  origin  of 

judicial  publicity  in  England,  vi.  373  6. 

French  trials — want  of  interest  in,  from  the 

formalities,  vi.  441 6. 

Friendship — effect  of  on  testimony,  vi.  154i, 
155  ra. 

Functionaries,  public  — cases  in  which  they 
are  interested,  particularly  unfit  for  judicial  privacy, 
vi.  369-72. 


Gain,  hope  of — its  effecton  testimony,  vi.  158. 
Garrow— Mr.  Serjeant,  noticed,  vii.  430  6. 
Genealogical  facts — registers  of,  vi.  63,570-4. 
Deaths  — civil  and  penal  uses,  571.  Births,  571-2. 
Marriages,  .572-3  Statistic  uses  to  the  legislature. 
573.  Aberrations  of  English  law  on  this  subject, 
573  4. 

General  issue — nature  of  the  plea  of,  vii.  273. 

permission  of  plea  of  by  statutes,  a censure  on 

special  pleading,  vii-  325. 

Gentoo  laws — singular  rules’as  to  perjury  in, 
vi.  271  6,  272,  324. 

Genuineness,  as  distinguished  from  verity, 
not  noticed  by  Gilbert,  vi.  183  b. 

— of  a document,  proper  course  where  unsuspected, 

vi.  120-1  ; Where  suspected,  121-2. 

— of  writings— securities,  &c.  for.  See  Authcntica- 
tion. 

Geographical  criterion  for  jurisdictions,  vii. 
288.  The  original  kind  in  England,  296.  Infringe- 
ment, ib. 

Germany  — secrecy  and  despotism  of  proce- 
dure in,  vi.  504. 

Gestation — duration  of,  vii.  88  a. 

Ghosts  — instances  of  evidence  professed  to 

come  through,  vii.  101-2  n. 

Gibson  and  Johnson — case  of  cited,  vi.  488. 
Gilbert  — Chief  Baron,  his  analogy  between 
records  and  diagrams,  vi.  184,  565  ; vi'.  71  6,  72ra. 

— noticed  or  quoted,  vi.  556,  73  ra,  1406,  176,  20-5,  565 ; 

vii.  200,  273. 

— Ills  division  of  all  evidence  into  written  and  un- 
written, vi.  71 «.  . 

— his  reasons  for  secrecy  in  equity  causes  exatniaed, 

vi.  374  and  ra.  _ « „ 

— his  false  theory  of  evidence,  vi- 143-5,  183-7.  Con- 
founds verity  and  authenticity,  185.  Reasoning  on 
matters  of  record,  185-6. 

— his  arguments  for  the  necessity  of  secrecy  in  exa- 
mining witnesses  by  commission,  vii.  540-2. 

Glanville — Ranulph,  cited,  vii.  243,  269  a, 
379 ».  . 

Glanvill — Joseph,  on  witchcraft,  noticed,  vn. 


362. 

Godolphin  — Lord,  noticed,  vii.  528  a. 

Gold transmutation  of  baser  metals  into, 

an  Illustration  of  the  motives  which  superinduce 
credulity,  vii- 106.  , , . . i 

Government — how  far  it  should  lay  in  a stock 
of  evidence  for  all  purposes,  vi.  509.  To  be  impeded 
only  by  impracticability  and  expense,  ib.  . ..  . , 

— offences  against,  particularly  unmeet  for  judunal 

privacy,  vi.  3696,  370  a.  Judge,  prosecutor,  “»d  d^ 
fender  should  not  be  entrusted  with  power  to  with- 
draw'them  from  publicity,  370-2.  , 

— secrets  of  should  not  be  extortable  in  evidence,  vu. 
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Goss  V.  Tracy — case  of,  cited,  vii.  190  a 
Gouy-de-^case  of,  cited,  vii.  126  i. 

Grand  Jury.  See  Jury — Grand. 

Grandier — Urban,  anecdote  of,  vii.  97  a. 
Gravitation — the  general  or  universal  law  of 
bodies,  vii.  85  a. 

Great  Seal — pardon  under,  restores  compe- 
tency of  witness,  yii.  435  b. 

Gregor  v.  Lord  Arundel — 'Case  of,  vii,  217  n. 
Greills  and  Gansel — case  of,  vi.  457  b- 
Grenville  act  noticed,  vi.  329  6;  vii.  451a, 

534.  Badness  of  the  previous  system,  vi.  329  b j vii. 
534. 

Grose— Mr.  Justice,  on  exclusion  of  evidence, 
vii  3406. 

Guardian — formalities  of  appointment  of,  vi. 
525  a-8  b. 

Guardianship — effect  of  the  relation  created 
by  on  testimony,  vi.  16_2  ; vll.  576.  _ 

Guilt — avoidance  of  justiciability  as  afford- 
ing evidence  of,  vii,  50-3. 

— altering  things  evidentiary  of,  vii.  15-18.  See  Real 
Evidence — ^forgery  of. 

— clandestinity  as  evidence  of,  vii.  47-8. 

— confusion  of  mind  as  evidence  of,  vii.  44-5. 

— exposure  of— :io  good  ground  for  excluding  testi- 
mony, vi.  106-9  ; vii.  441-86. 

— facts  having  a tendency  to  establish,  vi.  45.  'ee 
Circumstantial. 

— fear  indicated  in  deportment,  as  evidence  of, vii  4.5-7. 

— non-responsion,  and  false  or  evasive  responsion,  as 
evidence  of,  vii.  24-9. 

— plea  of — judge  persuading  criminal  to  withdraw, 

vi.  473  b. 

— preparations,  attempts,  declarations  of  intention, 
and  threats,  as  evidence  of,  vii.  18-24. 

— situation  of  the  accused  in  respect  of  motives,  means, 
disposition,  character,  and  station  inlife,  as  evidence 
of,  vii.  53-62. 

— self-inculpative  testimony  as  evidence  of,  vii.  29-45. 
See  Self-inculpative. 

— suppression  or  fabrication  of  evidence,  as  indica- 
tive of,  vii.  48-50. 

Gulliver’s  Travels  noticed,  vii.  89  b. 

Hale  — Chief- Justice,  his  condemning  for 
witchcraft  noticed,  vii.  97  o. 

— instances  of  false  conviction  of  murder  cited  from, 

vii.  69. 

— passage  from  against  quibbles,  vii.  308. 

Hale  V.  Cove— case  of,  vi.  226  «*. 

Halhed’s  Gentoo  Laws  quoted,  vi.  272,  324. 
Halifax  — Bishop,  quoted,  vi.  302. 

Halley — his  reasonings  on  the  testimony  for 
the  scripture,  vi.  243. 

Hand  — burning  on,  a restorative  to  compe- 
tency of  witness,  vii.  434-5. 

Hands — similitude  of,  evidence  from,  vii.  177- 
80.  , , 

Handwriting — procuring  extraneous  evidence 
to,  when  party  might  be  questioned,  vii.  447. 

— indications  of  spuriousness  from,  vii.  181. 

— evidence  of,  vii.  177-83.  _ 

Hannay — trial  of,  noticed,  vii.  257  n y. 
Happiness — dependence  of  on  knowledge,  vi. 
264  o. 

— relation  of  law  to,  vi.  7-8. 

Hardwicke — Lord,  noticed,  vii.  482  a,  530  n. 
Harrison’s  Chancery  quoted,  vi.  230-2. 
Hastings — Warren,  trial  of,  noticed,  vi.  244, 
329,  400 ; vii.  3.57. 

Hawkins  on  the  effect  of  interest  on  testi- 
mony, vii.  404-5  n. 

— noticed  or  quoted,  vii.  181,353,409-10,474,481 6,482a. 

— and  Simpson — trial  of,  vii.  182  n. 

Hawkesworth’s  Adventurer  referred  to,  vii. 

434a. 

Hearing  — nature  of  defects  in  sense  of,  vi. 
250  6. 


Hearsay  evidence,  vii.  132-4.  Defined  as 
supposed  oral  testimony  transmitted  tlirough  oral 
i6.  Nine  variations  to  the  cliaractcr  of  the  testi- 
mony, 133.  Characteristic  fraud,  ib.  Practice  of 
English  law  as  to,  134  n. 

simplest  example  of  maltesluft,  vi  57  a.  I.ialile 

to  be  superfluous,  89  6.  Purposes  for  wliieh  useliil 
ib.  90  a.  ’ 

and  extrajudlcially-written  compared,  vii.  134-G. 

Former  less  liable  to  cliar.acteristic  fraud,  134  ; but 
more  likely  to  be  materially  incorrect  and  incuin- 
plete,  135. 

compared  with  direct,  vi.  172  6. 

compared  with  transcriptitious  in  regard  to  pro- 
bative force,  vii.  142. 

self-criminative— admitted  when  direct,  refused. 

vii.  468-9. 

with  reference  to  safeguards  against  deception, 

vi.  165. 

instruction  concerning  the  probative  force  of, 

vii.  134-7. 

Heineccius  quoted,  vi.  230-1,  302-3 ; vii.  706, 

5256. 

Helps  to  recollection  — how  far  compatihle 
with  obstructions  to  invention  by  witnesses,  yi  446- 
451.  Difficulty  of  solving  the  question,  447.  Supe- 
riority of  oral  interrogation,  448.  Time  to  answer 
should  be  brief,  449. 

Henry  VII.  noticed,  vii.  459  a. 

Hesitation,  as  evidence  of  guilt,  vii.  44  6. 
Hibbert’s  Philosophy  of  Apparitions  referred 
to,  yil.  105  6. 

High  commission  — proceedings  before,  a po- 
pular argument  for  excluding  self-criminative  tes- 
timony, vii.  4,55-8. 

Hill — John,  trial  of,  noticed,  vi.  45  n*. 
Hindoo. — administering  oath  to,  vii.  423  6, 
431 M. 

— code — peculiarities  as  to  false  testimony  in,  vi.  27 1 6, 
272,  324. 

Hingham  noticed,  vii.  269  a. 

Hobart  quoted,  vi.  315-16  n. 

Holidays — judicial,  extent  and  evils  of,  vii. 

241-5. 


HoUnshed  quoted,  vii.  461. 

Holograph  deeds  in  France  and  Scotland,  vi. 

515«. 

Hplography,  as  a method  of  authentication  ab 
intra,  vi.  515. 

Homicide — malice  inferred  from,  vi.  55-7,  304. 

Honour — the  motive  with  many  for  respecting 
an  oath,  vi.  312  a. 

— among  thieves — nature  of,  vi.  265  6-Ca. 

Hope  of  gain — effect  of  on  testimony,  vi.  1586. 

Hornsey — Queen  against  Iiihabitantsof,  cited, 
vii,  492  n. 

Humanity  pleaded  as  a reason  for  excluding 
self-criminativo  testimony,  vii.  452-4. 

overpowers  the  sanction  of  an  oath,  vi  311. 

used  as  a pica  for  the  escape  of  malefactors  on  tech- 
nicalities, vii.  361. 

— falsehoods  of,  vi.  267  6. 

— judicial,  popularity  gained  by  displays  of,  vii.  258-9. 

— the  requisition  of  more  than  one  witness  in  parti- 
cular cases  founded  on  false  notions  of,  vii._  52.J-.5. 

Hume — David,  on  cause  and  effect,  vi.  2-37. 

noticed,  vi.  240 « ; vii.  91  a. 


Humphreys — Mr.,  his  real  property  code,  vi. 

Hundred  courts — early  existence  of,  vii.  2346, 

371 6.  . . 

— evidence  against,  for  compensation  in  case  oi  roo- 
bery,  vii.  492. 

Husband — false  inference  of  legitimacy  from 

liis  non-expatriation,  vi.  53  6-4.  

— and  wife — exclusion  of  testimony  of  m rcgai  a 

each  other  considered,,  vii.  480-6. 
sympathy  an  insufficient  ground,  J' 

pathy,  dls.sension,  and  danger  of  . • - • 

Tends  to  convert  the  house  of  every  iiinii  mto 
nursery  of  uiipmii.shablc  crimes,  481-J. 
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Husband  and  wifi* — influence  which  the  con- 
nexion between,  may  have  on  testimony,  vii.  577-81. 

Idea  of  an  object  confounded  with  its  exist- 
ence, vi  255. 

Ideas  — innate,  vi.  240-1. 

Identification  of  a party  distiriguished  from 
that  of  a witness,  vii.  175  nf. 

Identity — proved  under  Roman  practice  by 

confrontation,  vi.  601  i-2. 

Idiocy — a branch  of  insanity,  vi.  251  h. 
Ignorance  — difficulty  of  punishing  false  alle- 
gation of,  vl.  244  6. 

Ignorance  of  law— kept  up  by  those  who 
punish  it,  vi.  519. 

Illegal — absurdity  of  the  term  for  censuring 
bad  laws,  vi.  160  b ; vii.  362-3,  462  te. 

Imagination — effect  of  on  evidence,  vi.  18  b. 

— an  intellectual  cause  of  incorrectness  in  testimony, 
vi.  254-6. 

— ordinary  and  extraordinary  work  of,  vi.  2.5Cn. 
Imbecility — how  far  the  evils  of  judicature 

attributable  to,  vii.  210,  211. 

— as  aliecting  evidence — delinition  of,  vii.  365  b. 

— mental — impropriety  of  holding  it  as  a ground  for 
the  cxclu.sion  of  evidence,  vi.  105  : vii.  427-32.  Diffl- 
culty  of  drawing  a line,  427.  Method  of  examining 
children.  428-31. 

— ground  for  suspicion  in  testimony,  vi.  ill. 

Immorality — engaging  a man  in,  blunts  him 
to  the  nature  of,  vji.  205  b, 

— On  the  part  of  a witness.  See  Improbity. 

Immoveable  property  — importance  of  con- 
tracts as  to,  peculiarly  demands  registration,  vi. 
.577-8.  _ . 

Impartiality  as  a quality  in  evidence,  vi. 
2116,  2t2a. 

Impertinence  — a designation  of  irrelevant 
evidence  in  equity,  vii.  3636-5. 

Iinpey’s  Common  Pleas  quoted,  vi.  185. 
Import  of  words — .questions  concerning  con- 
founded with  questions  as  to  facts,  in  theories  as  to 
impossibility,  vii.  76-82. 

Importance  of  a fact — vivacity  of  the  im- 
pression of  it  depends  on,  vi.  252  a. 

Impossible  facts  distinguished  from  verbal 
contradictions,  vii.  79,  80-i. 

per  se,  distinguisiied  from  impossible  si  alia,  as 

in  alibi  evidence,  vii,  111-13. 

Impossibility.  See  Improbability. 

— impropriety  of  the  term  for  judicial,  though  neces- 
sary for  colloquial  purposes,  vii.  80. 

— resolvable  into  disconformity  with  the  established 
course  of  nature,  vii.  83-4.  Illustration,  856. 

— psycliological,  considered  as  disprobatiye  of  a fact, 
vi.  47. 

— cluiracter  of,  improperly  attachetl  to  psychological 
facts,  vii.  1136-14. 

Imposture — instances  of,  vii.  210  5. 
Impounding  of  witnesses’  notes  by  judge,  vi. 
387. 

Impracticability  — physical  and  prudential 
distinguished,  vi.  328  n t. 

Imprisonment  for  debt — origin  of,  vii.  382  n. 

considered,  vi.  176-83;  vii,  381.  Inaptitude  of 

as  an  instrument  of  compulsion,  vi.  176-7.  Or  as 
an  instrument  of  punishment,  177.  Its  needlessness, 
177-8.  True  end  of,  178.  Produced  by  judicial  men- 
dacity and  usurpation,  178-9.  Unfitness  of  the  af- 
fidavit, 179.  Puts  exclusion  on  evidence,  179-80. 
Errors  committed  by  advocates  for  its  abolition, 
180-1.  The  Scottish  system  of  cpi.tio,  181-2,  Proper 
course  to  be  adopted  on  occasion  of  insolvency,182-3. 

alteration  of  the  law  of,  vi.  334  n. 

exclusion  of  evidence  involved  in,  vi.  135-6, 179-80. 

Course  prescribed  by  natural  procedure,  135.  Adopt- 
ed by  technical,  133-6. 

— solitary,  liow  far  justifiable,  to  keep  an  accused 
person  or  witness  from  intercourse  and  tampering, 
vi.  4.50-1.  See  Confinement. 


Improbable  facts — the  necessity  of  disbeliev- 
ing, though  they  should  turn  out  to  be  be  true,  vii. 

98  a,  104.  • 

Improbability — dependence  of,  on  the  extent 
ol  the  knowledge  of  nature  possessed  by  tKs  indi- 
vidual experiencing  it,  vii.  91-8. 

— resolved  into  disconformity  with  the  established 
course  of  nature,  vii.  83-4. 

— as  a cause  of  suspicion  in  evidence,  vi.  153-4. 

— decision  on  the  sole  ground  of,  is  not  without  evi- 
dence, vi.  278  6. 

— of  a fact  considered  as  counter-evidence,  vi.43-6, 240. 

— a particular  case  of  counter-evidence,  vii.  98-105. 

— mathematical  distinguishedfrom  ordinary,  vi.2436- 
244  a. 

— and  impossibility — nature  of,  and  relation  to  one 
another,  vii.  76-9,  81.  Not  qualities  of  external  phe- 
nomena, but  of  the  degree  of  persuasion  in  the  mind, 
ib. 

— and  impossibility — ^the  belief  that  they  are  intrinsic 
to  things  considered,  vii.  103. 

— as  regards  psychological  facts,  vii.  113-15. 
Improbity  as  a means  of  corrupting  evidence 

—definition  of,  vii.  385  6. 

— no  good  ground  for  excluding  a witness,  vi.  106  ; 
vii.  406-20. 

— in  the  shape  of  perjury,  no  good  ground,  vii  406-9. 
The  most  plausible  ground,  406.  Good  ground  of 
suspicion  only,  407.  Almost  always  attended  by 
subornation,  408.  Exclusion  intended  as  punish- 
ment to  the  witness,  falls  on  parties,  409  Inconsis- 
tencies of  English  law,  409-12.  Record  amissing, 
40;t-10.-  Restorative,  410.  Affidavit  evidence,  w. 
Diversity  of  opinion  among  judges,  411. 

— in  other  shapes  than  perjury,  no  good  ground  for 
exclusion,  vii.  412-15  Impossibility  of  estimating 
tlic  character  of  the  criminal  from  the  crime,  413. 
Accomplices  admitted,  though  the  most  dangerous 
of  all,  414. 

— as  a cause  of  untrustworthiness  in  testimony,  vii. 
585-91.  How  far  probity  of  party  a protection,  585. 
Habit  to  be  looked  to  rather  than  individual  of- 
fences, 586.  In  the  case  of  ci  ime,  influence  of  col- 
lateral circumstances  to  be  looked  to,  586.  Judge 
should  lie  prepared  for  anomalies,  587.  Peculiar 
strength  of  suspicion  where  mendacity  is  the  kind 
of  improbity,  587-9.  Circumstances  which  aid  the 
mendacity-restraining  sanctions,  589-91. 

Imputation  — atrocity  of  an,  bow  far  grounQ 
for  incredibility,  vii.  115-17. 

— on  the  character  of  a v/itness  — how  far  to  be  sanc- 
tioned, vii.  60. 

Inaccuracy 'in  transcripts — forms  it  generally 
assumes,  vii.  142  6-3  a. 

Inaptness  of  expression,  vi.  253  6-4.  See 

Expression — inaptness  of. 

Incidental  decision — evidence  may  with  pro- 
priety be  made  conclusive  for,  vii.  647-9. 

Income  tax — examination  for,  oath  only  ad- 
ministered in,  if  found  necessary,  vl.  434  n. 
Incompetent  witness  — the  expression  criti- 
cised, vi.  147. 

Incongruities  in  the  method  of  extraction  of 
evidence  in  English  law,  vi.  465-99.  In  Roman  law, 
499-.501.  See  Extraction. 

Inconsistency  the  chief  instrument  for  detect- 

ing falsehood,  vii.  5906. 

Inconsistencies — psychological  improbabili- 
ties called,  vii.  114  6. 

Incorrectness  — inodes  of  in  testimony,  vi, 
244-7.  Depend  either  on  the  will  or  on  the  facts,  244. 
Three  sorts  of  falsehood — positive,  negative,  and 
alleged  ignorance,  ib.  Difference  between  fact  and 
circumstance,  245.  Falsehood  in  circumstance  and 
falseiiood  in  toto,  245-6. 

— checked  by  publicity,  vi.  355  a, 

— and  incompleteness  of  evidence — ^tbe  source  of  mis- 

decision,  vii.  385.  _ , 

Incredible  — no  facts  universally  recognised 

to  be,  vii.  80-2.  , . 

Incredibility  — how  far  the  atrocity  of  an  or- 

fence  a ground  for,  vii.  115-7.  , . 

— modes  of  disconformity  in  nature  creating,vii.  o*"-*  ■ 

Inculpative  acts  as  separate  offences,  \n.  4o. 

— evidence.  See  Self-  disserving ; Self-inculpativc. 
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Indebitatus  assumpsit — nature  of  the  action 
of,  vii.  649  6-50. 

India — conduct  of  Britain  to  the  natives  of, 
vii.  196  6-7  . 

Indicative  evidence,  vi.  214  a.  Importance 
of  admitting  makeshift  ai,  vii.  164-5. 

Indictment — procedure  on,  vi.  467. 

— narrative  told  several  times  in,  vi.  455  6. 

— procedure  by  in  misdemeanour,  vi.  474-6. 

— particularity  as  to  time  and  place  in,  vii.  38. 

Indispensable  evidence^ — doctrine  of,  operates 
as  an  exclusion,  vi.  115  a.  See  Exclusion  ; Forma- 
lities. 

Indistinctness  as  an  imperfection  in  testimony, 

vi.  280  6.  Causes  and  adjuncts  of,  425  6-6. 
Individual  management  — superiority  of  to 

corporate,  vi.  557-8. 

Individuals  — the  positive  evils  of  judicature 
not  perpetrated  by,  but  by  the  system,  vii.  212-13. 
Indolence  a cause  of  exclusion  of  evidence, 

vii.  391  a. 

Indolent — ^judge  maybe,  in  absence  of  publi- 
city, vi.  355  6. 

Indorsation  — official,  authentication  by,  vii. 
178. 

Infallibility  — human,  remarks  on,  vii.  388  a 
Infamy  of  attesting  witness  makes  his  hand 
proveable,  vii.  190  a. 

— as  a punishment — motives  which  have  dictated, 
vii.  409  a. 

— how  far  it  has  relation  to  the  nature  of  the  oifence, 
vii.  412  n t- 

— bow  it  may  be  made  a security  for  the  trastwor- 
thiness  of  testimony^  vi.  284. 

Infant — administering  an  oath  to,  vii.  428-9. 

— testimony  of  should  not  be  e.vcluded,  vii.  427-32. 
Inference — false,  effect  of,  vi.  293  6. 

— the  necessity  of,  a characteristic  of  circumstantial 
evidence,  vii.  2 6. 

Inferences  of  judge-made  law,  vi.  53-7. 
Inferior  courts — extinction  of,  vii.  234-6. 
Infinite  and  finite — no  medium  between,  vi. 
224  6. 

Infirmative  circumstances,  nature  of,  vii.  5 a. 
Application  of  to  preparations,  attempts,  declara- 
tions of  intention,  and  threats, — as  evidence  of  de- 
linquency, 21-4. 

Infirmity  — points  of,  common  to  makeshift 
evidence,  vi.  59. 

Information — procedure  by,  vi.  467  i-8a; 

vii.  470,  496  6-7  a,  512. 

tolerated  because  grand  juries  obstruct  justice. 

vi.  375  6,  473  a. 

— mendacity-serving.  See  Mendacity-serving  infor- 
mation. 

Informers — evils  suffered  through,  have  pro- 
ceeded not  from  their  immorality,  but  the  badness 
of  the  laws,  vii.  592  a. 

— law  does  not  sufficiently  encourage,  vii.  406  a,  490  6. 
Ingram  v.  Mitchell,  case  of,  vi.  458 «. 

Initial  meeting.  See  Meeting — -preliminary. 
Injunction  in  equity — nature  of,  vii.  299. 
Injunctions— delay  in,  vii.  380  6. 

Injustice — under  technical  procedure,  matter 

of  necessity ; under  natural,  matter  of  chance,  vii. 
324. 

Ink— evidence  of  spuriousness  from,  vii.  182. 
Innate  propensities  substituted  to  innate 

ideas,  vi.  241. 

Innocence — rarity  of  convictions  in  the  case 
of,  viL  523. 

Innocent  persons  — protection  of;  dangerous 
rules  of  evidence  founded  on,  vii.  .522-3,  625 

accidentally  surrounded  by  evidences  of  guilt, 

vii.  16-17. 

Innovation — use  made  of  the  term,  vii.  298  a. 
Inquiry — courts  of,  natural  procedure  in,  vii. 
321a. 


Inquisition — practice  of,  a popular  argument 
against  judicial  interrogation  of  parties,  and  self- 
criminative  evidence,  vi.  3456  ; vii.  455-8. 

Insanity — declaration  of,  a subject  for  regis- 
tration, vi.  567  a. 

— intellectual  effect  of  on  evidence,  vl  261  6. 
Insolvency — imprisonment  gives  no  remedy 

against,  vii.  381. 

— proper  procedure  in  cases  of,  vi.  135-6,  182-3. 
Insolvency  and  bankruptcy — factitious  dis- 
tinction between,  vi.  180  a ; vii.  383  n. 

Insolvent  debtors’  act,  vi.  178  n. 

Instruction  derived  from  attending  courts  of 
justice,  vi.  3556-6  a. 

— substitution  of,  for  regulation,  in  statutes,  vi.  524 

Instructions  from  the  legislator  to  the  judge 

for  estimating  the  prob.ative  force  of  evidence,  vi. 
118-19,  151-75;  vii.  563-98. 

use  of,  563-4.  Where  there  is  no  good  ground 

for  exclusion  there  may  still  be  for  suspicion,  663. 
No  instructions  given  under  e.xisting  systems,  and 
why,  564-5.  Object  and  character  of  those  of  the 
author,  566-7.  See  Cautionary  Instructions. 

as  to  interest  in  general  considered  as  a ground 

of  untrustworthiness,  vi.  1.54;  vii.  567-73.  6'ee  In- 
terest. 

as  to  pecuniary  interest,  vi.  156-60  ; vii.  573-6. 

See  Pecuniary  Interest. 

as  to  interest  derived  from  social  connexions 

in  general,  vii.  575-7. 

as  to  interest  derived  from  se.xual  connexions, 

vii.  577-81. 

as  to  interest  derived  from  situation  with  re- 
spect to  the  suit,  vii.  581-4. 

as  to  improbity  as  a cause  of  untrustwortlii- 

ness,  vii.  585-91. 

as  to  the  comparative  mischief  from  mi.srie- 

cision  as  against  plaintiff,  and  us  against  defendant, 
vii.  591-3.. 

as  to  ulterior  safeguards  against  inconvenience 

from  abolition  of  exclusionary  rule.“,  vii.  693-7. 

— concerning  the  probative  force  of  extrajudicially- 
written  and  hearsay  evidence,  vii.  134-7. 

Instrument  of  demand  as  a substitute  for  de- 
claration or  bill  in  equity,  vii.  270-1. 

Instruments — authentication  of,  vii.  176-80. 

Insufficient  evidence — convictions  on,  charac- 
teristic of  an  early  stage  of  law,  vii.  67  a.  _ 

Intellectual  causes  of  trustworthiness  in  evi- 


dence, vi.  250-6.  See  Trustworthiness. 

— facts.  See  Psychological. 

— faculties,  concerned  in  testimony,  vi.  248  6. 
Intelligence — forgery  of  articles  of  should  be 

punished,  vii.  1406-1  a. 

— effect  of  in  regulating  belief,  vii.  102. 

— vulgarly  allied  with  improbity,  vii.  393  6. 
Intention  — declarations  of,  as  evidence  of 

crime,  vii.  21  a.  Infirmative  circumstance  appli- 
cable, 226,  23  o._ 

Interception  of  evidence  — deductions  from. 


vii.  496. 

Interest — as  a ground  for  excluding  the  evi- 
dence of  a witness,  discussed,  vl.  105-6;  vH.  393-406. 

— in  general, — not  a proper  ground,  vii.  393-6.  Mo- 
tives and  interests,  393.  Mistake  that  all  interests 
are  sinister,  393-4.  The  four  sanctions,  394.  False- 
hood produced  by  a preponderance  of  motives,  395. 
Rejection  of  tendered  testimony  in  Scotland,  395-0. 

considered  as  a ground  <;f  uiitrustworthiness  in 

testimony,  vi.  154-6;  vii.  667-73.  Foundation  in 
motives,  which  dependent  on  hopes  and  fears,  567. 
List  of  pleasures  and  pains  correspondent,  «6.  Only 
two  that  can  be  measured  — pecuniary  interest,  and 
aversion  to  labour,  568.  Sanctions  which  bind  a 
witness  to  the  observance  of  truth,  ,709.  Effect  of 
sympathy,  M9-70.  Effectof  love  of  justice.  570.  Re- 
gard for  reputation  570-1.  Time  at  which  Interest 
m operation  to  be  kept  in  view,  571.  All  interests 
should  be  viewed,  572.  The  falsehoods  most  liable 
to  be  incurred,  573  a.  j r j- 

— pecuniary  — exclusion  on  the  ground  of,  accoraiiig 
to  English  law,  vii.  397-400.  Dependence  of  on  the 
extent  of  the  sum  and  the  opulence  of  the  party 
generally  overlooked,  3.97-H.-  The 

rest  of  which  people  can  see  the  extent,  .U8-9.  Ac- 
cording to  liiwyevs,  the  <nily  iiitcrc.st,  3J9.  M Itness 
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bolioving  liimsulf  interested,  399,  400.  Alteration  of 
tlic  law,  400  ». 

Interest  — pecuniary,  exceptions  to  the  rule 
c.'ccludiiig  evidence  on  the  ground  of,  vii.  400-4. 
Interest  against  intcre.st,  401.  Interest  contingent, 
401-2.  Illustrations,  402.  Course  of  trade,  402-3. 
Wager  on  tlie  cause,  403-4.  Interest  new,  404 ; votre 
dire,  ib. 

effect  of  on  testimony,  vii.  573-5. 

from  social  connexions  — effect  of  on  testimony, 

vii.  575-7. 

from  the  sexual  connexions  — effect  of  on  testi- 
mony, vii.  577-81. 

from  .situation  with  respect  to  the  suit — eftect  of  on 

testimony,  vii.  .581-4. 

legatees  excluded  from  bearing  testimony  to  wills 

s,  by,  vi.  548-9. 

resigning,  how  it  restores  competency  of  witness, 

vii.  438-40. 

effect  given  to  in  case  of  witnesses  authenticating 

deeds,  vii.  190. 

— connected  with  and  distinguished  from  motive,  vl. 
2.57  6-8. 

— power  of  to  elicit  declaration  of  belie  or  disbe- 
lief, vii.  82. 

— sinister — of  judges  and  lawyers,  alliance  between, 
vii.  201-9.  Pecuniary,  202.  Division  of  spoil,  ib. 
Lies  a means  of  increasing  business,  203.  Admis- 
sions as  to  personal  purity  of  the  existing  judges,  204. 
Depravation  of  the  intellectual  and  moral  faculties 
of  the  people,  204-5.  Interest  in  irrationality  of  the 
l.-iws,  206-7.  Limits  to  the  operation  ; — The  fear  of 
being  sufferers  gives  lawyers  an  interest  in  the  fur- 
therance of  criminal  justice,  207-9.  How  far  the 
vices  are  the  eftect  of  design,  210-11.  Kecapitula- 
tion,  211-14. 

not  capable  of  being  counteracted  by  any  mea- 
sure for  giving  better  expression  to  truth,  vi.  227  6. 

of  various  classes  of  persons  in  the  false  ends 

of  judicature,  vi.  10-12. 

application  of  the  term  defined,  vii.  3856. 

the  false  but  pursued  end  of  judicature,  vi.  10- 

12.  Source  of  affidavit  and  other  unfit  modes  of 
evidence,  42-3. 

laws  generally  made  in  furtherance  of,  in  barba- 
rous times,  vi.  373. 

of  judges — fee-gathering  system  founded  on,  vii. 

199-201. 

— the  term  dexter,  as  well  as  sinister,  should  apply 
to,  vi.  258a. 

Interlocutors  in  the  Court  of  Session  — de- 

lays attending,  vii.  222-3. 

IntermeTit  — plan  for  preventing  occurrence 
of,  where  death  has  not  taken  place,  vi.  571 
Internal  evidence  of  spuriousness  of  writings, 
vii.  183. 

Interrogated  contrasted  with  affidavit  evi- 
dence, vi.  38. 

InteTogatedness — as  a security  for  evidence, 
vi.  183. 

Interrogation — modes  of  in  use,  vi.  33. 

— as  a security  for  correctness  and  completeness  in, 
and  thence  for  the  trustworthiness  of  testimony,  vi. 
284,  289,  332-61  ; — 

— uses  of  as  applied  to  extraction,  332-3.  Chief  use  in 
case  of  nuda  fides.  332.  Produces  completeness,  ib. 
Particularity,  ib.  Discovers  falsehood,  ib,  333. 

— Exceptions  to  the  application  of,  vi.  333-4.  Where 
delay  may  produce  irreparable  damage,  333.  Where 
security  outweighed  by  expense,  334.  Rules  to  be 
followed  where  dispensed  with,  ib. 

— on  whom  should  it  be  performable  ? vi.  334-6. 

— by  whom  should  it  be  performable  ? vi.  25,  335-45. 
No  interrogator  to  be  refused  but  on  ground  of  men- 
dacity-serving suggestion,  or  preponderant  incon- 
venience. 335.  J udge,  plaintiff,  defendant,  advocates, 
and  in  some  cases  extraneous  witness,  should  have 
the  power,  335.  List  of  possible  interrogators  and 
interrogatees,  336,  and  n.  Cases  in  which  there 
can  be  but  one  interrogator,  335-36 n.  Diversities 
in  common  law  and  equity  on  the  subject,  336-7. 
Parties  should  be  interrogators  and  deponents,  and 
sliould  be  interrogated  by  their  own  advocates,  ib. 
338.  Witnesses  should  be  allowed  to  interrogate 
each  other  and  the  parties,  339-41.  iSee  Witness. 
Deficiency  of  English  cross-examination,  342-3.  Cir- 
cumstances rendering  it  unfit  to  commit  the  duty 
of  interrogation  entirely  to  the  judge,  343-5. 

— affections  of  the  parties  concerned  in  towards  each 


other  — how  far  presumable,  vi.  346-7.  Examina- 
tion of  different  cases,  and  deduction  that  no  gene- 
ral rules  can  be  made,  ib. 

Interrogation — distinction  between  amicable 
and  ex  udt^to,  vL  347-51.  Beneficial  effects  of  hos- 
tile examination,  348.  Judge  examining — the  prin- 
ciple, that  he  should  be  counsel  for  the  accused- 
attacked,  319-51. 

— five  modes  of  compared  (viz.  1.  Oral,  by  the  parties 

publicly  before  the  judge  j 2.  By  the  judge  privately 
ill  8rDS€iicc  of*  ps-Ftios  ^ '3.  By  tno  publicly  in 

their  absence ; 4.  By  judges  chosen  by  the  parties  • 
5.  Epistolary,)  vi.  423-8.  Oral  and  written  comi 
pared,  424-6,  The  four  oral  modes  compared,  426-8. 

— sliouid  be  essential  to  the  acting  upon  admission  as 
confession,  vii.  31. 

— difference  between  extrajudicial  and  judicial,  in 
point  of  efficacy,  vii.  41-4 

— confounded  with  torture,  vii.  454  6-5 a. 

— assertion  performing  the  part  of,  vll.  40  n. 

— confessorial  and  other  self-disserving  evidence  ex- 
tracted by,  vii.  39-44. 

— faculty  of  to  notary  who  certifies  contract,  vi.  627. 

— when  the  oral,  and  when  the  epistolary  should  be 
used,  vi.  33. 

— as  an  instrument  for  supplying  the  deficiencies  of 
real  evidence,  vii.  14-15. 

— discreditive,  vi.  400-6.  See  Discreditive  Interro- 
gation. 

— epistolary ; — compared  with  oral,  vi.  624-6.  In  what 
cases  applicable,  vi.  429-36.  Recommended,  in  case 
of  impediments  to  oral,  vii,  374-5.  See  Epistolary. 

— method  of,  in  equity  causes,  vi.  444-5. 

— oral,  vi.  383-6.  See  Oral  Interrogation, 

— of  parties  in  suits,  urged,  vii.  487-9. 

— of  parties  by  each  other— difficulty  of  reconciling 
with  their  being  examined  apart,  vi.  362  n. 

— in  the  Roman  mode — partakes  of  scriptural  and 
vivS  voce,  vi.  444  a. 

— suggestive,  vi.  392-9.  See  Suggestive  Interrogation, 

— written — difficulties  in  the  way  of,  vii.  42  a.  See 
Epistolary  Interrogation. 

— right  of,  difference  between  its  depending  on  the 
sanction  of  the  judge,  and  his  merely  having  the 
power  to  restrict  it,  vi.  604  a. 

Interrogatory  in  bill  having  a charge  to  sup- 

port it,  vi.  483  6. 

Interrogatories  for  examination  by  commis- 

sion, vi.  487. 

— on  the  system  of  confrontation,  vi.  501  b. 

Intervals — long,  between  sittings  of  courts, 

vii.  241-5.  Proposal  to  remedy,  371-3. 

Intolerance — how  far  it  may  be  successful  in 

coercing  opinion,  viL  108.  Traced  to  its  source,  1 09  «. 

Invention — the  trouble  of,  a motive  for  truth, 
vi.  262. 

— mendacious,  oral  interrogation  gives  fewer  oppor- 
tunities for  than  written,  vi.  424-5. 

— on  the  part  of  witness — ho  w far  helps  to  recollec- 
tion compatible  with  avoidance  of,  vi.  446-51.  See 
Helps  to  Recollection. 

Inventions  — authorship  of  a subject  of  evi- 
dence, vi.  5 «. 

Investigation — as  a security  for  trustworthi- 
ness in  evidence,  vi.  284  6-5  a. 

Investitive  facts — nature  of,  vii.  270  b. 

Involuntary  distinguished  from  voluntary  evi- 

dence, vi.  218  6. 

Ireland’s  forged  papers  of  Shakespeare  no- 
ticed, vii.  193  a._ 

Irrationality  of  the  law — interest  of  lawyers 
In,  vii.  206-7. 

Irrelevancy  in  evidence — anticipative  survey 
would  be  a means  of  exposing,  vii.  369  6. 

— as  a ground  for  the  exclusion  of  evidence,  vi.  89  a ; 
vii  362-6.  Necessity  for  giving  judge  discretion  iii, 
362.  Exemplifications  of  irrelevancy.  363.  Inqui- 
ries in  which  irrelevancy  is  suppressed,  in  English 
practice,  ib.  Irrelevancy  a peculiar  growth  of  equity, 
tb.  Irrelevancy  enforced  by  rejection  of  confesso- 
rial evidence,  by  the  system  of  pleading,  by  equi- 
ty practice  and  its  divergence  from  common  law, 
364-5. 

Issue — directing  an,  vi.  40,  71  a.  488  a. 

— rule  that  evidence  is  to  be  confined  to  the 
Cliapter  on  by  Editor  of  original  edition,  vli.  568-62. 
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Jactitantial  evidence,  or  boasting  of  iniquity. 

Til.  33  a. 

Japanese — their  remarks  on  a balloon,  cited, 

Tii  94  a. 

Jargon — legal,  principle  of,  vii.  280-3.  Makes 

business,  280-1.  Intercepts  legislative  interference, 
281.  Bond  of  union  to  lawyers,  282. 

Jepbthah’s  vow — illustration  from,  vi.  271  a, 

318. 

Jest — evidence  apparently  criminative  pre- 

pared In  pursuance  of,  vii  34  b. 

Jesus — oaths  prohibited  by  religion  of,  vi.  28  6, 

29  a. 

Jew — oath  administered  to,  vii.  423  b. 

.—  form  of  swearing,  vi.  323. 

Jews — allusion  to  the  persecutions  of,  in  Eng- 

land, vii.  196  b. 

~ incident  of  the  murder  of,  with  Coke's  remarks, 
viL  276  a. 

John  the  painter — trial  of,  vii.  31  n,  33  n. 
Johnson — Samuel,  noticed,  vii,  210  b. 

Joseph — the  cup  of  in  Benjamin’s  sack,  an 

illustration  of  forgery  of  real  evidence,  vii.  16  a. 

Jousse,  M.  noticed,  vi.  231  a,  503  n. 

Judge,  the — the  physical  enforcer  of  the  so- 
vereign’s will,  vi.  7. 
use  of  records  to,  vi.  31. 

— erroneous  decision  by,  has  permanent  effects,  vi.  52. 

— effect  of  vexation  to,  in  the  production  of  evidence, 
vi.  92-4. 

— ve.xation  to,  how  far  a ground  for  exclusion  of  evi 
dence,  vii.  3.50-52. 

— the  vexation  attending  the  performance  of  his 
functions — how  it  should  be  viewed,  vi.  94. 

— should  have  discretionary  power  of  rejecting  or  re- 
fusing evidence  where  mischief  apprehended  from 
disclosure,  vi.  98  a. 

— initial  meeting  of  parties  before,  vi.  1366,  137  a. 

— nature  of  the  services  he  renders  to  plaintiff  and 
defendant,  vi.  210. 

— power  with  which  the  legislator  should  arm  him  in 
relation  to  evidence,  vi.  211-13. 

— not  necessary  for  him  to  push  evidence  to  the  ut- 
most strength  ofprobative  force  it  is  capable  of,  vi. 
233. 

— should  he  decide  without  external  evidence?  vi. 
276-8. 

— not  to  be  overlooked  in  precautionary  ari’ange- 
mentsas  to  evidence,  vi.  281  6.  Extent  ot  his  si>here 
of  transgression,  282  a. 

— power  and  authority,  give  credit  to  the  assertions 
of,  vi.  290  6. 

— reasons  why  the  interrogation  of  witnesses,  &c. 
should  not  be  entirely  left  to,  vi.  313-5.  Cases  in 
which  interrogation  is  left  to  him,  345. 

— as  an  examinant,  should  be  neither  adverse  nor 
amicable  to  either  party,  vi.  349-50. 

— proposition  that  he  should  be  counsel  for  prisoner 
combated,  vi.  3496-51.  Should  be  counsel  for  all 
parties,  and  discover  attempts  by  lawyers  to  take 
the  question  off  the  merits,  350. 

— should  have  the  power  of  limiting  publicity  in  his 
court,  vi,  97  n *,  354. 

— publicity  tends  to  protect  his  reputation,  vi.  335  6. 

— giving  reasons  for  his  decisions  occasioned  by 
publicity,  vi.  357.  How  far  a good  practice,  i6. 

— security  of  from  violence,  &c.  a reason  for  restrict- 
ing publicity  in  courts  of  justice,  vi.  361. 

— how  he  is  to  act.in  cases  where  the  feelings  of  in- 
dividuals seem  to  demand  privacy,  vi.  365-6. 

— should  not  be  permitted  to  withdraw  procedure  in 
public  offences  from  publicity,  on  his  own  sole  in- 
stance, or  on  that  of  the  prosecutor,  or  of  the  de- 
fendant, or  both,  alone,  vi.  370-1. 

— principle  of  humanity  prompts  to  neutralize  pen.al 
laws,  vi.  378. 

— what  would  be  the  effect  of  personally  soliciting, 
vi.  379  6. 

— conduct  he  should  pursue  when  witness  browbeat, 
vi.  407. 

— uses  of  judicial  registration  to,  vi.  409. 

— should  be  himself  recorder  of  procedure  for  his 
own  use,  vi.  413. 

— ea.se  and  interest  of,  consulted  in  the  plan  of 
severing  tlie  collection  of  evidence  from  decision, 
vi.  422. 


Judge,  the — will  set  aside  evidence  as  suspi- 
cious wltich  a parly  would  not  have  the  effrontery 
to  call  so.  vi.  434  6. 

— ordinary  motives  prompt  him  to  decide  well,  if  there 
be  no  preponderant  counteracting  interest,  vi.  446. 

— should  have  power  to  limit  the  time  for  witness 
answering  questions,  vi.  449. 

— persuading  criminal  to  withdraw  plea  of  guilt,  vi. 
473  6. 

— examination  of  witnesses  by  in  the  Homan  mode 
— defects  of  the  system,  vi.  499-50D. 

— e.xtent  to  which  he  should  be  entitled  to  limii  in- 
terrogation, vi.  .504  a. 

— laws  secretly  abrogated  by,  vi.  552-3. 

— exclusion  ot  the  parties  from  the  prvt«.jc^  - .i. 
226-33.  See  Parlies. 

— necessity  of  discretion  to,  as  to  exclusion  of  evidence 
on  ground  of  inconvenience,  &c.  vii.  .344  6-45-7- 

— proceedings  of  must  be  taken  as  legal,  vii.  462  a. 

— how  far  his  personal  convenience  to  be  consulted 
in  respect  to  the  amount  of  evidence  produced,  vii. 
631  6-32. 

— instructions  from  the  legislator  to,  for  est.matir.g 
the  probative  force  of  evidence,  vi.  151-75 ; vii.  663- 
98.  See  Instructions. 

— notes  by— authority  of,  vi.  413  ; vii.  4096. 

Judges — constitutional  evils  that  may  be  com- 
mitted by,  vi.  10  nj. 

— sinister  interest  of  in  judicature  succeeded  that  of 
monarch,  vi.  II. 

— their  creation  of  and  altei-ation  of  laws  animad- 
verted on,  vi.  13  rt,  529  n,  552  3. 

— in  connexion  with  the  mendacity  licence,  vi.  22  6, 
23,  vii.  268-70.  See  Mendacity- License. 

— conscious  of  the  unfitness  of  their  mode  of  extract- 
ing evidence  by  affidavit,  vi.  40-2.  The  system  kept 
up  by  their  sinister  interest,  42-3. 

— province  of  juries  in  respect  to  cu-cumstantial  evi- 
dence, invaded  by,  vi.  50-1. 

— their  interest  in  the  evils  of  exclusion,  vi.  103-5. 

— sinister  interest  of,  occasioning  imprisuninent  for 
debt,  vi.  178. 

— application  of  a scale  of  persuasion  with  regard  to 
probative  force  of  evidence  to,  vi.  225  6-26. 

— who  administer  the  moral  sanction,  vi.  353. 

— legislation  for  the  sole  interest  of,  vi.  445. 

— will  not  decide  on  any  kind  of  evidence  but  affidavit, 

vi.  4G3.  Their  sinister  interest  in  this  evidence,  464. 

— treating  perjury  as  a joke,  vi.  465  a. 

— daily  certify  falsehoods,  vi.  657  6. 

— instead  of  providing  means  of  evidence,  lie  by  to 
take  advantage  of  those  who  makemistakc.s,  vi.  5(i5n. 

— rules  concerning  authentication  for  the  use  of,  vii. 
184-8. 

— alliance  between  their  sinister  interest  and  that  of 
lawyers,  vii.  201-9.  See  Interest  sinister. 

— admissions  as  to  personal  purity  of,  vii.  204,  212. 

— use  to,  of  the  exclusion  of  litigants  from  tiieir  pro 
sence,  vii.  232-3. 

— arbitrary  pow'ers  conferred  on,  by  the  principle  oi 
nullification,  vii.  258-9. 

— influence  of  party  feeling  on,  vii.  2.59. 

— theh’  interest  in  the  evils  of  the  system  of  written 
pleading,  vii.  274-5. 

— liave  given  themselves  arbitrary  power  tlirougli 
Actions  of  law,  vii.  287  C. 

— emulation  among — extent  to  which  it  may  operate, 

vii.  288 6-89  a. 

— their  privilege  of  resiorting  tothe literal,  orequitable 
enforcement  of  the  law  at  discretion,  vii.  308-9. 

— contempt  shown  by  to  the  authority  of  the  legisla 
ture,  vii.  311-15. 

the  theory  that  formalities  are  a check  on,  con- 
sidered, vii.  3246. 

— general  remarks  on  the  manner  in  whicli,  notwitli- 
sianding  individual  integrity,  they  are  in  tlie  ma.ss 
subject  to  sinister  influences,  vii.  329-34. 

— dicta  of  on  exclusion  of  evidence,  vii.  340-1. 

— of  last  resort — tlic  only  judges  on  the  .agu'regatc 
quantity  of  whose  time  there  is  a certain  limii,  vii. 


350- 1 M.  _ . 

— diversity  of  opinion  among,  as  to  exclusion  ot  wit- 
nesses for  improbity,  vii.  41 1 . 

— testimony  of  would  be  excluded,  were  incndaciiy  a 
just  ground  for  e.xclusioii,  vii.  4!5-2ji^. 

— casually  i ' 

36,40  ■ ■" 

175-6 
338  < 
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Jud>,'es — sinister  interest  of,  noticed,  vi.l  13  A, 
464,  557,  581  b ; vii.  320,  381. 

Judge-made  law — origin  and  progress  of,  vii. 
197,261. 

—  examples  of  the  false  inferences  of,  vi.  53-7. 

indeterininatcness  and  other  defects  of  In  re- 
gard to  evidence  characterized,  vi.  142  5. 

— — — justice  purchased  under,  vi.  101. 

ca.sually  animadverted  on,  vi.  107,  109  5,  112, 

113  5,  150,  391,  552  ; vii.  195  n,  447  n. 

Judgment,  the — how  far  under  the  dominion 
of  the  will,  vii.  107  5-8  a. 

judicial,  various  grounds  of,  vi.  7 n. 

— in  one  ea.se,  how  far  evidence  in  another,  vii.  170-3. 

— by  default,  vii.  246-9.  Renders  pleading  conclusive 
evidence,  vi.  23 ; vii.  545-7,  551  5-52  et.  Plaintiff 
should  not  have,  without  producing  evidence,  vii.  547. 

— by  consent,  vi.  480-1. 

— See  Decree. 

Judicature — origin  of,  vii.  197-8. 

— relation  of  evidence  to,  vi.  7, 8. 

— rel.-itiou  of  to  law',  vi.  7. 

— collateral  ends  of,  defined,  vi.  12  «f. 

— how  far  the  vices  of  are  the  effect  of  design,  vii. 
210-11. 

— natural  system  of  See  Natural  system. 

— should  always  be  preceded  by  regulation,  vi.  529  ?». 

— proper  ends  of,  vi.  8 5.  Divided  into  positive  and 
negative,  8-9. 

— false  but  practised  ends  of,  vi.  10-11. 

— ends  of.  opposite  to  the  ends  of  justice,  vii.  199-201 . 

— evils  resulting  from  the  power  of;  — direct,  vi.  9 ; 
collateral,  10. 

— list  of  devices  for  promoting  the  ends  of,  at  the 
expense  of  ends  of  justice,  vif  225-6. 

• — mechanical,  vii.  246-9 

— technical  system  of.  See  Technical  System. 
Judicial  bookkeeping — system  of,  vii.63Z»-4a, 

595-6. 

— offices— useof  record  of  the  transactions  at,  vi.  76-7. 
official  evidence  as  furnished  by,  vi.  561-6.  See 

Official  Evidence. 

— procedure.  See  judicature ; procedure. 

— registration— system  of  viroposed,  vi.  330. 

— services,  vi.  210.  Those  that  are  independent  of  the 
conferring  a new  right,  vi.  9 n *. 

Jugglers  — theory  of  credibility  illustrated 
from,  vii.  94  a. 

Juramentum  — expiirgatorium  and  svppleto- 
rium,  vi.  322;  vii.  70  5. 

Jurisdiction — thefts  of  by  the  courts  from 
each  other,  vii.  285-7. 

Jurisdictions — evils  arising  from  the  variety 
of,  vi.  134  5-5  a. 

— entanglement  of,  a device  of  the  technical  system, 
vii.  288-,305.  How  far  division  useful,  vi.  288-90. 
Geographical  limits,  288.  Extent  to  which  emula- 
tion may  operate,  289.  Division  according  to  nature 
of  the  causes,  objected  to,  289-90. 

— law  and  equity — distinctions  between,  vii.  290-1, 
611,514-15.  Their  absurdity,  300-2.  Quarrel  and 
compromise  between,  with  the  results,  303-5. 

— equity— origin  and  extent  of,  vii.  291-300.  Substan- 
tive law- distinction  between  legal  and  equitable 
estates,  292.  Pow'er  to  do  what  law  courts  could 
not,  293.  Origin  of  the  Chancellor,  294-5.  His  im- 
portation of  equity  from  Rome,  297.  Equity  a 
popular  term,  297-8.  Controuling  power,  298-9.  In- 
junctions, 299. 

Jurisprudence — barbarous  state  of  the  science 
of,  vii.  597  5. 

Jurisprudential  law  — laudation  of,  a device 
of  the  technical  system,  vii.  309-11 . Contrasted  with 
statute  law,  309-10. 

; See  Judge-made  Law. 

Juries  — their  province  as  judges,  vi.  50-2. 

— their  functions,  infringed  on  by  the  creation  of 
rules  of  law  in  circumstantial  evidence,  vi.  53-7. 

— probative  force  of  circumstantial  evidence  should 
be  left  to  the  determination  of,  vi.  51. 

— should  have  every  kind  of  evidence  submitted  to 
them,  vii.  72,  160,  387-8. 

— effect  of  vexation  to,  in  the  production  of  evidence 
vi.  92  5,  93  a,  945. 

•—  forced  unanimity  of,  and  findings  under  the  value 
of  40s.,  as  Illustrations  of  the  feebleness  of  religious 
sanction,  in  the  disregard  ofoaths,vi,  273-4, 311, 314. 


Juries — fallacy  of  exclusion  of  butchers  from, 
vii.  61  n. 

— instances  of  their  deciding  by  lot,  vi.  226  n*. 

— perform  the  task  of  weighing  evidence,  whiohjudge 
professes  to  be  unfit  for,  vii  530  5-31  n. 

— Inability  of  the  common-law  courts  to  act  without, 
vii.  293. 

— regulated  by  judge’s  charge  in  pronouncing  verdict, 
vi.  418a. 

— form  of  swearing  a witness  before,  vi.  323. 

— grand— procedure  before,  advantageous  when  first 
started,  now  an  evil,  vi.  375, 472  5-3 a. 

plaintiff  gives  evidence  without  cross-examina- 
tion before,  defendant  not  questioned,  vi.  467. 

obstructions  of  to  justice  makes  informations 

tolerated,  vi.  375  o. 

secrecy  continued  in  the  inquiries  of,  though  it 

lias  ceased  to  be  useful,  vi.  375. 

— petit — ^trial  of  criminal  before,  vi.  473-4. 

— the  powers  of,  invaded  by  fictions,  vii.  287  a. 

— prosecution  of  by  attaint,  vi.  415. 

— verdict  of  on  insufficient  evidence  — new  trial 
against,  vii.  164  a, 

Juryman — common  and  special  — difference 
of  position,  vi.  94  n t. 

Jury-trial  — characteristics  of  extraction  of 
evidence  in,  vi.  35. 

origin  of,  vi.  373  6. 

— — in  England— perjury  a necessary  ingredient  in, 

vi.  314. 

compression  of  evidence  by,  into  the  time  of  a 

single  sitting,  vi.  104  5 ; vii.  538-9. 

in  civil  cases — nature  of  procedure  in,  vi.  479-80. 

the  advantages  of,  proceed  from  the  system  of 

oral  examination,  vl,  5066-7.  The  praise  that  should 
be  confined  to  this  feature  bestowed  on  the  sys- 
tem, i6. 

excellence  of  the  method  of  collecting  evidence 

in,  vi.  35. 

Justice — cheap  and  dear — opinion  of  lawyers 
tliat  the  former  bad,  the  latter  good,  vii.  323. 

— ends  of,  on  the  occasion  of  judicature,  vi.  8-12. 
of  sacrificed  to  the  ends  of  judicature,  vi.  422, 

430;  vii.  199-201. 

— neither  the  collateral  nor  the  real  ends  of,  followed 
in  the  English  system  of  evidence,  vi.  505-6. 

— disregard  shown  to  the  ends  of  by  exclusion  of  evi- 
dence, vii.  336-8. 

— connexion  of  exclusion  of  evidence  with  the  ends 
of,  vii.  335-6. 

— the  evils  of  taxes  on,  vii.  199-201.  Abolition  re- 
commended, 377-8. 

— bought  and  sold  under  judge-made  law,  vi.  101  5, 
134  5, 

— courts  of,  publicity  with  reference  to,  vi.  351-80. 

— idea  of  a system  of  pleading  adapted  to  the  ends  of, 

vii.  270-2. 

— love  of— extent  of  its  effect  on  testimony,  vi.  227  5 ; 
vii.  570. 

— evasions  of  through  quirks,  vii.  257. 

— the  kind  of,  on  which  the  public  depend,  not  ab- 
stract, but  apparent,  vii.  1.54  n. 

— fewness  of  the  days  on  which  it  is  administered  in 
England,  vii.  51 « t- 

Justices  of  Peace  — circumstances  out  of 
which  they  originated,  vii.  235  n. 

authority  of  to  examine  felons,  an  exception 

from  the  exclusionary  rules,  vi.  109  a,  417  «,471  5-2; 
vii.  459  6-60  a,  497  5,  500  6,  508  6. 

in  case  of  felony  must  record  the  evidence,  vi. 

410  , . 

prohibited  from  taking  certain  affidavits  on  oath, 

vi.  304  w.  ...  I 

decisions  of,  quashed  on  pretences,  vi.  464  5 ; vu. 

314. 

might  be  employed  as  temporary  recorders,  vi. 

81  a.  Precedent  for,  82  5. 

courts  of,  vi.  35  5,  36  a. 

nature  of  the  initial  examinations  by,  vi.  428  5. 

of  the  metropolis — alteration  inthe  constitution 

of,  vii.  327  6,  328  a. 

might  act  as  honorary  notaries,  vi.  530  a. 

registration  of  regularly  recurring  facts  by,  pro- 
posed, vi.  .568  a.  . 

recording  of  convictions  by,  enforced,  vi.  414. 

natural  procedure  before,  vii.  321  a,  323  a. 

summary  procedure  before  in  certain  cases  or 

theft,  vii.  .504-6.  . 

in  Scotland— arrest  by,  of  debtor  vn  medttatiom 

I fugcB,  vl.  334  n. 


TWO  VOLUMES  ON  EVIDENCE. 
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Justiciability— avoidance  of,  as  affording  evi- 
dence of  delinquency,  vil.  50-3. 

Kenyon — Lord,noticed,vi.  389-91 ; vii.  482n. 

on  exclusion  of  evidence,  vii.  340. 

Keppel — Admiral,  reference  to  the  trial  of, 

vil.  621  b. 

King — design  against  the  life  of,  not  prove- 
sble  by  the  evidence  that  will  convict  of  an  ordinary 
crime,  vii.  527. 

not  above  the  influence  of  shame  in  this  country, 

vi.  326  a. 

— “ can  do  no  wrong” — probable  original  meaning  of 
the  ma.\im,  vii.  519  a. 

King — Lord,  quoted,  vi.  457  6-8  a. 

King’s  Bench  — admission  of  the  public  to, 

vi.  377. 

taking  on  itself  the  powers  of  legislation,  vi.  414. 

enumeration  and  examination  of  sham  writs  of 

error  to,  vii.  214-16. 

business  stolen  by,  through  instrumentality  of 

fictions,  vii.  285  b. 

mandamus  in,  vii.  293  b. 

afiidavit  evidence  in,  vi.  463,  478. 

jurisdiction  of,  vii.  297  «. 

form  of  obtaining  delay  in,  on  ground  of  absence 

of  witness,  vii.  3596. 

history  of  imprisonment  for  debt  in,  vi.  179  a ; 

vii.  382  n. 

has  perverted  statutes  awarding  treble  costs,  vii. 

.529  6. 

King’s  evil  — cure  of,  noticed,  vii.  93  a. 
Kingston  (Duchess  of)  case  of,  vi.  491. 
Knowledge  — meaning  of  the  word,  vi.  230  a. 

— dependence  of  happiness  on,  vi.  264  a. 

— of  the  course  of  nature — influence  it  lias  on  belief, 
vii.  91-8. 

— of  law — kept  from  those  in  whom  ignorance  of  it 
punished,  vi.  519. 

— of  the  necessity  of  formalities,  necessary  to  the 
presumption  of  spuriousness  in  their  omission,  vi. 
518. 


Labour — aversion  to  — how  far  the  interest 
in  admits  of  measurement,  vii.  568  6-9  a. 
Labouring  and  embracing  jurymen,  vii.  49  n. 
Land — continuance  of  feudal  usages  mth  re- 
gard to,  vil.  383  n. 

— distinction  between  and  moveables,  in  regard  to 
wills,  vi.  533,  542-51.  Alteration  of  the  law,  533  n*. 

— mode  of  designation  of,  for  the  purpose  of  registra- 
tion of  contracts,  vi.  579  6. 

— marks  — removal  of,  forgery  of  real  evidence,  vii. 
17  6,  18  a. 

— rights — necessity  of  permanent  evidence  as  to,  vi. 
606,  61  a. 

Landed  property — exemption  offrom  liability 

for  certain  debts,  vi.  85  6,  and  n. 

Landlord  and  tenant — formalities  of  contract 

between,  vi.  528  6-9  a. 

Language  — additions  to,  necessary  to  am- 
plify current  stock  of  ideas,  vii.  130  a. 

— unites  words  with  real  entities,  vi.  237- 

— defectiveness  of  for  expressing  degrees  of  persua- 
sion, vi.  224  6,  229-30. 

— difficulty  of  improving,  except  where  purely  scien- 
tific, vi.  226-7  nf. 

— technical  legal,  inaptitude  and  mischievousness  of, 
vii.  280-3. 

Larceny  — distinction  between  grand  and 

petty  abolished,  vi.  381  note  2. 

Latency  and  latilancy,  as  evidence  of  delin- 

quency, vii.  50.  52-3. 

Laudation  of  jurisprudential  law  — a device 

of  the  technical  system,  vii.  ,309-11. 

Lavoisier  noticed,  vi.  205  6,  442  5. 

Law — relation  of  to  happiness,  vi.  7-8. 

— relation  of  judicial  procedure  to,  vi.  7. 

— taken  to  be  the  perfection  of  reason  by  non-lawyers, 
because  lawyers  say  so,  vi.  206. 

— ignorance  of,  kept  up  by  those  who  punish  foi'  it,  vi. 


Law — irrationality  of— interest  of  lawyers  in, 
vii.  206-7.  - 

— source  of  the  disposition  to  pay  obedience  to,  vii. 
330  a. 

— evils  necessarily  attending  the  enforcement  of,  vii, 
335. 

— and  equity,  distinctions  between,  vii.  290-1,  511. 
Their  absurdity,  300-5. 

quarrel  and  compromise  between,  with  the  re- 
sults, vii.  303-5. 

— common.  See  Common  Law, 

— of  Denmark.  See  Denmark. 

— ecclesiastical.  See  Ecclesiastical  Law. 

— English.  See  English  Law. 

— of  Equity.  See  Equity. 

— of  France.  See  France. 

— of  Rome.  See  Roman  Law. 

— of  Scotland.  See  Scotland. 

— of  nature — use  made  of  the  term,  vii.  83  «,  966. 

— judge-made.  See  Judge-made  Law. 

— jurisprudential  and  statute  contrasted,  vii.  309-10. 

— unwritten — a fictitious  entity,  vi.  529  n. 

— penal — evils  of,  illustrated  in  the  exclusion  of  cri- 
minating evidence,  vii.  318-9. 

— wager  of,  vii.  70,  .549-51. 

— unpromulgated— tyranny  of,  vi.  519. 

— not  what  it  does,  but  conception  of  what  it  ought 
to  do,  that  keeps  society  together,  vii.  528. 

— • the  uses  of,  vi.  509  6. 

— books — character  of  those  on  evidence,  vi.  204  6. 

— fictions  of.  See  Fictions. 

— point  ot^ — postponement  of  evidence  till  it  be  settled, 
vii.  231. 

Laws — necessity  for  their  being  recorded  3 id 

published— neglect  in  this  country,  vi.  77-8. 

— execution  of,  vexation  from  no  good  ground  for  ex- 
clusion of  evidence,  vii.  441-4. 

— their  origin  generally  to  be  traced  to  periods  of 
barbarism,  when  they  were  made  to  suit  particular 
Interests,  vi.  373. 

— promulgation  of,  vi.  521-3.  Evils  arising  from  want 
of,  551  3. 

~ instances  of,  too  iniquitous  to  be  taken  advantage 
of,  vi.  549. 

— lireappointed  evidence  as  applied  to,  vi.  551-3. 

— • bad,  should  be  altered,  instead  of  being  interrupted 
In  their  operation,  vii.  442-3,  452-3,  457,  525  a. 

— printed,  should  be  on  a par  with  written,  as  evi- 
dence, vii.  1406. 

— See  Statutes. 

Law-agent — vexation  and  inconvenience  to, 
in  the  production  of  evidence,  considered,  vi.  93  a, 
94  6,  95  a.  _ 

Law  reform— paucity  of  the  statutes  enforcing, 

vii.  319a. 

statutes  as  to,  an  indication  of  the  pre-existing 

evils  of  the  jurisprudential  system,  vii.  319-20n. 

suggestions  of,  to  remedy  the  evils  of  the  tech- 
nical system  as  exposed  by  the  Author,  vii.  320-9. 

technical  language  an  impediment  to,  vii.  281. 

recapitulation  of  the  impediments  to,  vii.  211-14. 

Remedies  ; Technical  System. 

Lawrie’s  Form  of  Process  quoted,  vii.  222-3, 

307. 

Lawsuits.  See  Suits. 


Lawyer  and  non-lawyer — dialogue  between, 
on  Masters  in  Chancery,  vii.  218.  On  the  mendacity 
licence,  266-7.  On  the  Author’s  system  of  pleading, 
271.  On  the  English  system,  279.  On  equity  prac- 
tice, 302  n.  On  the  contempt  shown  by  judges  to  the 
legislature,  312-15.  On  bringing  officials  into  con- 
tempt, 33-4.  On  exclusion  of  self-criminative  inter- 
rogation, 455  6,  469.  On  motion  for  crimin.tl  Infor- 
mation, 470.  On  the  e.xtraction  of  a defendant’s 
evidence  by  bill  in  equity,  472.  On  the  exclusion  of 
hu.sband  and  wife  from  giving  testimony  regarding 
each  other,  482  n.  On  safegu.srds  as  substitutes  for 
the  exclusionary  system,  vii.  593  4. 

— French  and  English,  and  non-lawyer  — dispute 
among,  on  law  and  equity,  vii.  304-5. 

Lawyers — make  no  distinction  between  writ- 
ten evidence  provided  for  a particular  suit,  and  that 
provided  without  a view  to  it,  vi.  70- 1 . ( See  1 reap-  , 
pointed.)  . , 

— might  be  employed  as  temporary  recorders, ' r 8i  «. 

— should  be  solely  responsible  for  technical  errois, 

— ciicnts’’  communication  to,  should  be  evidt  iicv.  vi. 
99-100;  vU.  473-9. 


GENERAL  INDEX  TO  THE 
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Lawyers — their  interest  in  regard  to  exclu- 
sion of  evidence,  vi.  103-5. 

— tlioir  interest  tliat  a man  should  litigate,  however 
bad  Ills  cause,  vi.  1396. 

— form  in  which  they  discuss  the  subject  of  evidence, 

vi.  143.  Their  division  of  it  into  written  and  un- 
written, ti.  , , . , 

— acknowledge  no  interest  but  what  is  pecuniary,  vi. 

2r>8;  vii.  39.9,  415 439.  .. 

— mendacity-licence  of,  vi.  293-300  ; vii.  2G2-70. 

only  persons  in  whom  ignorance  of  law  not  punish- 
ed, vi.  .301.  , ~ . 

least  exposed  of  all  men  to  the  operation  of  hu- 
manity, vi.  311.  . „ , . 

reasons  why  litigant  should  be  allowed  assistance 

of,  vi.  3.37  6-8. 

— impossibility  of  getting  them  to  be  law  reformers. 


vi.  545  6. 

— the  making  deponents  speak  in  the  third  person  in- 
stead of  the  first,  a device  of,  vi.  439. 

— . respondent  not  allowed  to  answer  bill  in  equity  ex- 
cept through,  vi.  440. 

— the  distinctions  they  have  made  in  regard  to  evi- 
dence— a list  of  the  presumed  sources  of,  vi.  470-1. 

— will  admit  compromise  when  fees  exhausted,  vi.  480. 

— knowing  the  best  method  of  extracting  evidence, 
employ  the  worst,  vi.  505  a. 

— guilty  of  breach  of  faith  in  the  law  of  nullity  — an 
unknown  e.xception  to  the  general  rule,  that  the  law 
will  enforce  the  intention  of  parties  to  a contract. 


vi.  519-21. 


— their  holding  a different  code  of  morality  from  that 
of  the  public,  vii.  188. 

— alliance  between  their  sinister  interest  and  that  of 
judges,  vii.  201-4.  See  Interest — Sinister. 

— their  interest  in  the  efficiency  of  criminal  justice. 


vii.  207-9. 

— become  the  dupes  of  their  own  system,  vii.  210. 

— the  absurdity  of  confiding  in  their  opinion  of  their 
own  system,  vii.  213  6-14  a. 

— Scottish— do  not  conceal  the  vices  of  their  system, 
vii.  224. 

— use  of  the  principle  of  nullification  to,  vii.  258. 

— the  dividing  of  their  consciences  in  the  splitting  of 
jurisdictions,  vii.  303  6. 

— general  remarks  on  the  manner  in  which  they  are 
subject  to  the  influence  of  sinister  interest,  vii.  329- 


34. 


— opinion  of,  that  cheap  justice  bad,  and  dear  good, 
vii.  323. 

— knowledge  of,  confined  to  the  corrupt  part  of  hu- 
man nature,  vii.  393  6. 

— view  all  interests  as  sinister,  vii.  393  6. 

— have  neglected  the  efficacy  of  motives  on  human 
conduct,  vii.  395  6. 

— pecuniary  interest,  the  only  one  they  admit,  vii. 
399,  415  a,  439. 

— testimony  of  should  be  excluded  were  mendacity  a 
good  ground  of  exclusion,  vii.  415-29. 

— their  methods  of  restoring  the  competency  of  wit- 
nesses, vii.  433-40.  See  Restoratives. 

— their  interest  in  the  escape  of  criminals,  vii.  451. 

— accessories  to  the  crimes  they  defend,  vii.  475. 

— their  interest  in  the  e.xclusion  of  parties  from  the 
presence  of  the  judge,  vii.  232  6-3.  In  the  dis- 
tance of  tribunals,  235-6.  In  tlie  bandying  of  causes 
from  court  to  court,  239.  In  the  blind  fixation  of 
times  for  judicial  procedure,  240.  In  sittings  at  long 
intervals,  244-5.  In  motion  business,  246.  In  me- 
chanical judicature,  248-9.  In  keeping  litigants 
from  coming  in  contact  with  each  other,  253  6. 
In  the-abundance  of  lawsuits,  and  consequently  of 
vice,  vi.  266.  In  the  system  of  English  pleadings 
generally,  vii.  274-5.  In  jargon,  280-3.  In  fictions 
of  law,  286-7.  In  the  diversifications  as  to  execu- 
tion, 306a.  In  needless  and  useless  offices,  307  a 
In  sham  pecuniary  checks  to  delay,  vexation,  and 
expense,  ,307  6.  In  the  double-fountain  principle. 


— incidentally  animadverted  on,  vi.  23,  24  a,  84  6,  100, 
144  6,  145  a,  149,  161,  180,  206,  223  a,  230,  273,  364  a, 
4036,  43  ) 6,  438,  443,  464,  470,  475  6,  483,  492,  505,  506, 
519,  529  n,  543,  544,  548n,  551,582;  vii.  25  6,  61  ra,  77  w, 
189,  190.  191,  194,  195,  253,  267,  268,  269«,  318,  319, 
339,  340  n,  352  a,  364,  387,  408  n,  436,  440,  443,  498, 
503  «,  504,  523,  538,  5.57  w,  598. 


Leii(I__.summary  convictions  for  the  theft  of, 
vii.  504-5. 


Leading  a witness,  vi.  393.  See  Suggestive 
Interrogation. 


Learning — legal,  interests  which  tend  to  in- 
crease the  necessity  for,  vi.  207  a. 

Leases  — use  of  registration  with  regard  to, 
vi.  57.5  6-6  a. 

Le  Brun — case  of,  vi.  214  a;  vii.  18  a. 

Le  Clerc  noticed,  vi.  213  6;  vii.  7. 

Legal  statistics  — extent  to  which  they  may 
be  obtained,  and  uses  they  may  be  put  to,  vi.  561-4. 

Legal  or  political  sanction — its  effect  on  tes- 
timony, vi.  260-1,  268-70.  See  Sanction. 

Legatees — expedients  for  making  them  good 
witnesses  for  the  will,  vi.  158  6.  Effects  of  their 
e.xclusion,  vi.  548-9. 

Legerdemain  defined,  vii.  105  6,  106  a. 

Legislation — authority  of  usurped  by  King’s 
Bench,  vi.  414. 

— often  looked  upon  as  a right,  not  a duty,  vi.  207. 

— proper  ends  of,  vi.  6 a. 

— positive— cases  in  which  exclusion  of  evidence  jus- 
tifiable, not  a subject  for,  vii.  3446,  345  a. 

Legislative  bodies — debates  in,  vi.  78-9. 

Legislator — should  promulgate  reasons  for 
his  laws,  vi.  67  a. 

— should  provide  that  probative  force  may  be  as  great 
as  possible,  vi.  221  a,  224  a. 

— his  inability  to  draw  a line  distinguishing  true  and 
false  witnesses,  vi,  280  6, 

— all  fixed  rules  regarding  evidence  should  spring 
from,  vi.  184. 

— duties  of  in  regard  to  evidence,  vi.  12-14,  210-13. 
Should  give  the  judge  power  to  give  effect  to,  210. 
Should  give  judge  instructions  for  his  guidance,  and 
take  securities  that  evidence  be  trustworthy,  211. 
Should  provide  against  evidence  being  produced  at 
preponderant  inconvenience,  212.  Should  arm  judge 
and  parties  with  power  for  investigating,  ib.  Should 
provide  records,  122. 

— instructions  to  be  delivered  from  to  the  judge,  for 
estimating  the  probative  force  of  evidence,  vi.  151- 
75  ; vii.  5W-98.  See  Instructions. 

— what  he  should  do  in  the  case  of  makeshift  evidence, 
vi.  ,59-60. 

— power  of  to  acquire  knowledge  as  a foundation  for 
his  laws,  vi.  152  6. 

— uses  to  of  inquiry  into  causes  of  trustworthines:=, 
&c.  vi.  247. 

— use  of  judicial  registration  to,  vi.  330  6-31  a, 

— use  of  records  to,  as  furnishing  statistic  facts,  vi. 
72  a,  76  6,  77  a,  51 1 6,  512  a,  555  6,  562  6,  564,  573. 

Legislators — propensity  of  to  give  commands 
rather  than  reasons,  vi.  151. 

Legislature  — contempt  shown  by  judges  to 
the  authority  of,  vii.  311-15. 

Legitimacy— uses  of  registration  for  the  pur- 
pose of  proving  or  disproving,  vi.  .572a. 

— false  inference  of,  from  husband's  non-expatriation, 
vi.  53  6-4. 

Leonard’s  Reports  noticed,  vii.  458. 

Letter — as  casually  written  evidence,vii.  119  6. 

— by  defendant— used  against  him  without  interroga- 
tion, vii.  166  6. 

— exclusion  of  as  evidence  on  writer’s  decease,  vii. 
167-8, 

— considered  as  makeshift  evidence,  vi.  58  a. 

— interrogation  by.  See  Epistolary  Interrogation. 

Lettres  de  cachet,  vi.  364  rt. 

Liar — infamy  attaching  to  the  character  of  a, 
vi.  2646. 

— oaths  give  a certificate  of  veracity  to.  vL  322  a. 

Libel — law  of,  vi.  270  a;  vii.  216  6, 

— truth  an  aggravation  of,  by  law,  vi.  269  6-70  a. 

Liberalists  and  rigorists — their  disputes  con- 
cerning evidence,  vi.  145-8. 

Liberty — false  use  of  the  terra,  vii.  522  6. 

Licence — mendacity,  vi.  298,  302,  316.  See 
Mendacity -licence. 

Lies — judicial,  business  made  through,  vn. 
202-3.  See  Fictions. 

— multiplicity  of  in  ordinary  life,  vii;  407. 

Life  not  to  be  twice  put  in  jeopardy — ivmark^ 
on  the  principle  in  criminal  law,  vii.  Ml  6. 


TWO  VOLUMES 

I,ife duration  of,  as  a question  of  probabi- 

bility,  vii.  87  6-8Sa. 

Limitation  put  upon  the  number  of  witnesses 
— e^iclusion  of  evidence  occasioned  by,  vii,  531-7. 
Multiplicity  an  evil,  in  respect  of  complexity,  &c. 
631  -2.  Cases,  however,  in  which  numberof  witnesses 
• essential,  5 )2-3.  Remedies— preliminary  meeting, 
633;  in  complicated  cases,  analyzation,  534.  Elec- 
tion cases,  534.  Cases  where  an  offence  consists  in 
the  reference  of  distinct  acts  to  each  other,  534-5. 
Application  of  the  hints  to  courts  of  natural  pro- 
cedure, 536.  Division  of  causes  for  the  purpose  of 
decomposition , 536.  Aberrations  of  established  sys- 
tems, French  and  Spanish,  536-7. 

Limitations — statute  of,  vii.  193  nf. 

Lincoln — Lord,  case  of,  vi.  145. 
Linguet’sPlaidoyers  quoted,  vi.  303;  vii.  126. 
Linnifius  noticed,  vi.  442  b. 

Litigant — producing  a document  should  de- 
clare his  credence  in  it,  vi.  117-19. 

Litigants.  See  Suitors;  Plaintiff;  Defendant. 

— frauds  and  falsehoods  of  would  be  checked  by  per- 
sonal presence,  vii.  230-2. 

— edl  statements  by  should  be  subject  to  punishment 
in  case  of  mendacity,  vi.  297-303. 

— interests  of,  overlooked  in  framing  rules  of  evidence, 

vi.  392. 

— preliminary  meeting  of  before  the  judge,  vi.  136-7  ; 

vii.  373-4.  See  Preliminary  Meeting. 

Litigation.  See  Suit. 

— saved  by  preappointed  evidence,  vi  61  b. 

— want  of  merits  falsely  presumed  from  disconti- 
nuance of,  vi.  49  50. 

Little  Hunchback — tale  of,  from  the  Arabian 
Nights,  cited,  vii.  lln. 

Local  courts  — extinction  of,  vii.  234-36. 

deficiency  of  in  England,  vi.  430  n.  Abundance 

under  the  Roman  system,  ib. 

recommended,  vii.  371,  598. 

Locke  quoted,  vii.  79  b,  95  a,  514  a. 

~~  axiom  of— that  where  there  is  no  property,  tl  ere  is 
no  injustice  — criticised,  vii.  80  5-1  a. 

Lords,  House  of — questions  never  asked  in, 
except  for  party  purposes,  vi.  181  a. 

Lost  deed — production  of  copy  of,  gives  op- 
portunity for  fraud,  vii.  147. 

Lot — instances  of  jury  coming  to  verdict  by, 
vi.  226  n ♦. 

Lotteries — Dr.  Price  on,  vi.  243. 
Loughborough  — Lord,  noticed,  vi.  390. 
Lucian  noticed,  vii.  95  b. 

Lucretia  — story  of,  cited,  vii.  55  a. 

Lunacy — nature  of,  vi.  251  b.  See  Insanity. 
Lying  — the  basis  of  judicial  procedure  in 
England,  vii.  417.' 

— extent  to  wliich  it  is  productive  of  falsity  in  evi- 
dence, vii.  74  a. 

— how  far  addiction  to,  renders  testimony  untrust- 
worthy, vii.  390  a. 

Macdaniel  and  Egan  — trial  of  for  conspiracy, 
vii.  387  8n.  589-90  m. 

Macdowal  the  institutionalist  quoted,  vii.  396. 
Machiavelli  noticed,  vii.  598  h. 

Macmillan’s  forms  of  process  quoted,  vi.  334  n, 
Maepherson’s  papers  noticed,  vii.  528  a. 
Magistrates.  See  Justices  of  Peace. 

Magnet — reasonings  upon  the,  vii.  85  n. 
Magnetism  as  an  illustration  of  the  theory  of 
credibility,  vii.  975. 

Mahomedan  — oath  administered  to  a,  vii 
4235. 

Maker  of  an  article — plan  for  preventing  for- 
gery of  his  mark,  vi.  584-5. 

Makeshift  evidence  analyzed,  vi.  57-60.  Un- 
original including  hearsay,  57.  Extrajudtcially  writ- 
ten, 57-9.  Modifications  of  unoriginal  evidence,  59. 

Points  of  infirmity  common  to  ’ vidence, 
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59.  Faclenda  by  legislature  in  case  of,  59-60.  En- 
glish practice  in  regard  to.  60. 

Makeshift  evidence  in  general,  vii.  118-21. 
Nature  of  deficiency  insecurities,  118.  Divided  into 
extrajudicially  written,  and  unoriginal,  118-19.  Pro- 
perties common  to  all  kinds,  120-1.  Topics  to  be 
touched  on  in  relation  to  each,  ib. 

precautions  regarding,  vii.  159-65  ; — 

impropriety  of  excluding  any  kind  of.  vii.  159  61 . 

Though  bad,  held  so  apt  to  be  believed,  that  must 
not  be  seen,  159.  Other  inconsistencies  in  practice, 
159-60. 

■ arrangements  for  indicating  the  amount  of  dan- 

ger in  receiving,  vii.  161-2. 

arrangements  for  diminishing  the  amount  of 

danger  from,  vii  162-4.  Oath  of  credence  or  sin- 
cerity, 162.  Eventual  reinstatement  in  case  of  mis- 
dccision,  163.  Liberty  of  appeal,  and  liberty  of  re- 
ference, ib. 

importance  of  admitting  in  the  character  of  in- 
dicative, vii.  164-5. 

aberrations  of  English  law  in  regard  to,  vii. 

165-73.  \st.  Using  memorandum  by  defendantagain.“t 
him  without  interrogation,  166.  2r/,  E.xclus  on  of 
such  document  after  writer’s  decease,  167-8.  3f/, 
Receiving  memorandum  on  ground  of  unforthcom- 
iiigness,  without  inquiry  as  to  cause,  168-9.  Tran- 
scripts, 169-70.  Adscititious,  170-3. 

considered  with  reference  to  safeguards  from 

deception,  vi.  164-6. 

unnoticed  by  Gilbert,  vi.  183. 

Extrajudicially- written  ; Hearsay;  Media; 

Memoriter ; Minuted ; Real-reported  ; Transcripti- 
tious. 

Malafides — term  from  Roman  law,  vi.  2486. 
Male — trial  of,  quoted,  vii.  75  n. 

Malefactor.  See  Criminal. 

Malefactors— -a class  of,  encouraged  by  judge- 

made  law,  vi.  109  5. 

Malice— inference  of  from  homicide,  and  of 

murder  from  malice,  vi.  54-7. 

— meaning  of  in  English  law,  vi.  304  a. 

Malone  and  Chalmers — controversy  between 
as  to  Ireland’s  forgeries,  vii.  193  a. 

Malversation  official — use  of  official  evidence 

for  checking,  vi.  555. 

Mandamus — procedure  on,  vii,  498  6,  m. 

— ’in  King’s  Bench,  vii.  293  5. 

— reti;rn  to  a,  vi.  462  5. 

Mandeville — Sir  John,  noticed,  vii.  89  a. 
Manifold  writing,  vi.  85  n*. 

machines,  vi.  576  n ; vii.  140  a. 

Manslield — Lord,  his  conflict  with  Lord  Cam- 
den, vi,  145-8,  534. 

— on  the  legislative  power  of  judges,  vi’.  311  a. 

— charge  against,  of  altering  the  record  in  Wilkes’ 
ca.se,  vii.  260  andn. 

— on  rules  of  evidence,  vii.  341. 

— noticed,  vi.  184,  492a  ; vii.  331  6,  353  n,  439n. 
Manufactures — forgery  of  maker’s  mark  on — 

plan  for  prevention  of,  vi.  584-5. 

Manuscripts  of  the  rationale  of  evidence — 

editorial  remarks  on,  vi.  201. 

— See  Writing;  Written  Evidence. 

Marlborough — Duke  of,  noticed,  vii.  528  a. 
Marriage — Gretna  Green,  not  allowed  to  be 

jrroved  in  evidence  of  bigamy,  vii.  431  5. 

— incapacities  to  the  contract  of,  vi.  627  n. 

— contract— use  of  the  promulgation  paper  to,  vi. 
65  n t* 

formalities  of,  vi.  528. 

Marriages  and  their  dissolutions,  as  subjects 
of  registration,  vi.  63  n,  567  a,  570-4.  Sue  Geiiealo- 
gical  facts. 

Martial — courts,  natural  procedure  in,  vii. 

321  a -3. 

Marvellous — the,  tendency  of  rcmotenes.s  in 
time  and  place  to  make  it  believed,  vii.  89  5-90. 
Master — secrecy  of  examination  before,  vi. 
376,  468. 

— in  Chan<’ery— origin  end  fnn6tions  of,  vi.  423. 

abuses  in  the  otiiee  of,  regarding  fees,  vii.  217  5- 

220.  See  Chancery. 
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Master  in  King’s  Bencli — examination  before, 

vi.  mb. 

— of  the  Holls — origin  and  .iurisdictioii  of,  vl.  423._ 

— and  servant— effect  of  the  relationship  of  in  in- 
fluencing evidence,  vi.  100  6 ; vii.  575  6-6. 

Mathematics — questions  in  are  questions  of 
evidence,  vi.  20S6. 

Mathematical  improbability  distinguished 
from  ordinar.v,  vi.  243  6-1 «. 

— reasoning  on  evidence,  adduced  as  an  illustration 
of  the  inapidicability  of  lixed  rules,  vii.  158  6. 

Mathematicians — language  of,  with  reference 
to  the  expression  of  degrees  of  persuasion,  vi.  224  6. 

Matter — laws  affecting,  vii.  84-5. 

Means  of  commission,  as  evidence  of  delin- 
quency, vii.  .55  6-6a. 

Mechanical  judicature,  vii.  246-9. 

Media — trustwortlnness  of  evidence  reduced 
by  its  passing  through,  vii.  131. 

— evidence  transmitted  through  an  indeflnite  number 
of,  vii.  1.54-9.  Decrease  of  probative  force  with  each 
medium,  155.  Such  evidence  should  onlj' be  admit- 
ted under  conditions,  156.  Does  not  increase  dan- 
ger of  fraud,  ib.  Ancient  facts,  an  illustration  in 
practice,  157. 

Medicine — tax  on,  compared  with  tax  on  jus- 
tice, vii.  377  6-8  a. 

Meditatio  futice  warrants  in  Scotland,  vi.  334  n. 

Meeting — preliminary,  of  parties,  to  discuss 
authenticity  of  documents,  &c.,  vii.  184  6-/i,  187, 
189,  1936,  274  a,  279  a,  5336.  Recommended  as  a 
succeduneum  to  exclusion,  373-4. 

to  decide  on  a method  of  intercourse,  notices, 

&c.  vii.  250  6. 

Melville — Lord,  trial  of,  noticed,  vii.  243  w. 
Memorandum.  See  Casually  written  evidence. 

— as  makeshift  evidence,  vi.  58a. 

— question  wliethcr  a witness  should  be  allowed  to 
consult,  vi.  386-92.  See  Notes. 

— excluded  as  evidence  after  the  writer’s  decease,  vii. 
167-8. 

— by  defendant — used  against  him  without  examina- 

vii.  1606. 

Memoriter  evidence,  or  supposed  written  evi- 
dence transmitted  through  oral,  vii.  137-8. 

Memory — helps  to,  how  far  compatible  with 
prevention  of  invention  on  the  part  of  witnesses, 
vi.  446-51. 

— services  of  to  evidence,  vi.  18  6. 

— suggestive  questions  for  assisting,  vi.  394. 

— failure  of,  an  intellectual  cause  of  incorrectness, 
vi.  251  6.  Assuming  the  aspect  of  error,  252. 

— how  refreshed,  253. 

— written  evidence  transmitted  through,  vii.  137-8. 

Menaceinent,  as  circumstantial  evidence  of 

delinquency,  vii.  21.  Infirmative  circumstances 
applicable,  23-4. 

Mendacious  invention  on  the  part  of  wit- 
nesses— how  far  helps  to  recollection  consistent 
with  prevention  of,  vi.  446-51. 

Mendacity — definition  of,  vi.  222  a,  249  a. 

— nature  of  the  interest  that  will  occasion,  vi.  159  <i. 

— effect  of  punishment  for.  in  producing  truth,  vi.268  6. 

— any  motive  may  serve  as  a cause  of,  vi.  259-60. 

— knowledge  of  circumjacent  facts  necessary  to  the 
support  of,  vi.  2886. 

— the  various  crimes  which  consist  in,  vi.  292  n. 

— murder  accomplished  by,  vi.  304  a,  382  note  8. 

— encouraged  by  recommending  plea  of  not  guilty,  vi. 
336. 

— ciiecked  by  publicity,  vi.  355a. 

— disposition  towards  on  tlie  part  of  a witness,  a 
subject  of  investigation,  vi.  403. 

— exercise  of,  allowed  by  law  to  criminals,  on  principle 
of  self-defence,  vi.  Vila. 

— involved  in  the  precision  required  of  Rnglish  plead- 
ing, vii.  276-7. 

~ as  displayed  in  equity  practice,  vii.  299  6-300 a. 

— confessorial,  vii.  34  6-5. 

— existence  of  depends  on  the  proportion  between  the 
mendacity -promoting,  and  themendiicity-restrain- 
ing  motives,  vii.  395. 

— the  evil  of  perjury  consists  in,  vii.  406-7  n. 


Mendacity — conviction  of,  not  a good  ground 

for  rejecting  a witness,  vii.  406-9. 

— exclusion  of  evidence  on  the  ground  of,  would  ex- 
clude lawyers  and  judges,  vii.  415-20. 
character  for,  weight  that  should  be  given  to  as 
affecting  testimony,  vii.  587-9. 

— licence  for  in  the  practice  of  giving  judgment  by 

default,  vi.  23.  o o j o j 

Mendacity-license,  vi.  298-302  ; vii.  263-70, 
415-20.  Nature  of,  262-4.  Removal  of  punishment, 
262-3.  Statement  not  called  evidence  but  allegation, 
263.  Gives  efficacy  to  allegations  even  when  they  ai-e 
known  to  be  false,  263-4. 

in  what  cases  granted,  vii.  264-8.  Origin  of 

punishment  for  false  testimony,  with  oath  in  eccle- 
siastical courts,  265.  Bill  in  Equity,  266.  Pleading, 
267. 

uses  of  to  Judge  & Co.  without  the  help  of  writ- 
ing, vii.  268-70. 

origin  of,  vii.  4.58. 

Mendacity-serving  information  — prevention 
of,  a reason  for  restricting  publicity  in  courts  of 
justice,  yi.  361-2. 

Mental  facts.  See  Psychological. 

— imbecility— impropriety  of  holding  as  aground  for 
exclusion  of  testimony,  vi.  105  ; vii.  427-32.  See 
Imbecility. 

Mercury  — denial  of  the  freezing  of,  by  a 

physician,  vii.  95  6. 

Mercy  — false  applications  of  the  power  of, 

vii.  2.58-9. 

Merger — doctrine  of,  vii.  440  a. 

Merits — decisions  upon,  and  not  upon,  con- 

sidered, vii.  257. 

Mesne  process^ — imprisonment  in,  vi.  136  a. 
None  in  Scotland,  181  n.  Law  altered  in  England, 
178n. 

Method — what  it  consists  in,  vii.  29  a. 

Metropolitan  police  magistracy — creation  of 

the,  vii.  327  6-8a. 

Mexico  — human  sacrifices  in,  noticed,  vii. 


233-4  n. 

— the  extent  civilization  may  reacli  without  writing, 
illustrated  from,  vi.  329  6. 

Middlesex— register-office  in,  an  example  of 
transcriptitious  pre -appointed  evidence,  vi.  50.s6, 
575w. 

Midwives — registers  to  be  kept  by,  vi.  572. 

Mildrone — case  of  cited,  vii.  423  n^. 

Mind — confusion  of,  as  evidence  of  guilt,  vii. 

Ministry — cases  in  which  it  may  be  interested 

particularly  unmeet  for  judicial  privacy,  vi._  369-72. 

Minors — how  to  be  kept  from  witnessing  in- 
decent exposures  in  courts  of  justice,  vi.  367  6. 

Minuted  evidence,  or  supposed  oral  through 

written,  vii.  138-9. 

Minutes  of  previously  collected  evidence — 

whether  to  be  admitted  ? vii.  128. 

Minuting  testimony,  vi.  408-19.  <See  Nota- 

tion. 

Miracles — fraudulent,  vii.  572  n. 

— at  the  tomb  of  the  Abb6  Paris,  vi.  271 6. 

Mischiefs  of  the  first  and  second  orders  dis- 


tinguished, vi.  535  a. 

Misconduct  of  judge — publicity  a security 

against,  vi.  355. 

MisdecUion  defined,  vi.  10  h. 

— not  mentioned  in  law-books,  vii.  388  6. 

— comparative  mischiefs  of,  according  as  it  is  on  the 
side  of  the  plaintiff  or  defendant,  vii.  591-3. 

— publicity  a security  against,  vi.  355.  _ 

— exclusion  of  evidence  no  security  against,  vu.  38b- 
90. 

— arrangements  for  indicating  the  amount  of  danger 

of,  from  makeshift  evidence,  vii.  161-2;  for  dimi- 
nishing the  amount,  162-4.  ... 

Misdemeanor  — unintelligibility  of  the  term, 

vii.  412  6. 

— procedure  by  indictment  in,  vl,  474-6. _ 

— tried  in  absence  of  the  accused,  vii.  226  n • 
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Misdemeanour — difference  between,  and  fe- 
lony, as  to  collection  of  evidence,  vi.  471. 
Misinterpretation  of  confessorial  evidence, 
vii.  33  6-4. 

Misrepresentation — securing  facts  against  by 

recordation,  vi.  79  6-80. 

Mitford  on  equity  quoted,  vii.  296,  303. 
Moli^re  quoted,  vii.  71  a. 

Moiiarch — sinister  interest  of  formerly  per- 
verted judicature,  vi.  10  6-11  a. 

Money — influence  of  as  a source  of  interest, 
vii.  397-400.  See  Pecuniary  Interest. 

— influence  of  on  testimony,  vii.  573-5.  See  Pecuniary 
Interest. 

— sole  means  of  procuring  justice  under  judge-made 
law,  vi.  101  6. 

Monopoly  of  knowledge — jargon  gives  to  the 
lawyer,  vii.  281  6. 

Montes(iuieu  noticed  or  quoted,  vi.  208  ; vii. 
621  6-22. 

Moral  causes  of  correctness  and  completeness 
in  testimony,  vi.  18-21,  256-76.  See  Motives;  Sanc- 
tion. 

— character  of  person  accused  — how  far  it  is  evi- 
dence, vii.  56-61.  See  Character. 

— faculties  concerned  in  testimony,  vi.  248-9. 

— or  popular  sanction— its  effects  on  testimony,  vi. 
260-1,  264-8.  See  Sanction. 

adaptation  of  the  ceremony  of  an  oath  to  the 

pointing  of,  vi.  320-1. 

— sense  — a partisan  of,  and  partisan  of  common 
sense  in  dispute,  vi.  239. 

Morality — two  codes  of ; that  of  Westminster- 
Hall,  and  that  of  the  public,  vii.  188. 

Moran;.i^s — Cornte  de,  case  pf  cited,  vii.  62  b. 
Moravians  — exemption  of  from  oaths,  vi. 
331 , note  6. 

Mortgages — whether  they  should  he  latent  ? 
vi.  .581. 

— use  of  registration  with  regard  to,  vi.  573  6. 
Mother  and  child — effect  of  the  relation  be- 
tween, on  testimony,  vi.  161  ; vii.  576-7. 

Motion  for  an  information,  vii.  470. 

— causes — procedure  on,  vi.  480-2 ; vii.  236  n *.  Found- 
ed on  affidavit  evidence,  vi.  4636,  469  6. 

— business — considerations  as  to  the  evils  of, vii.  245-6. 
Divided  into  motions  of  course,  and  motions  not  of 
course,  245. 

— for  rule  to  show  cause,  vi.  476  d-7  6. 

— considerations  as  to  the  probability  of  any  new 
cause  of  being  discovered  in  nature,  vii.  85  6-6  o. 

— sources  of  enumerated,  vii.  84  6-5. 

Motions  — sham,  in  Chancery,  delay  by,  vii. 
216-17. 

Motives — necessary  to  all  human  actions,  vi. 

242  a. 

— attributing,  gives  opportunities  forbias  in  evidence, 
vi.  246a. 

— influence  of  considered  in  instructions  regarding 
the  effect  of  interest  on  testimony,  vii.  567-73. 

— tending  to  produce  belief  in  facts  disconformable 
to  course  of  nature,  vii.  106-H. 

--  as  evidence  for  or  against  delinquency,  vii.  53-5. 
Motives  exterior  and  interior,  54.  Former  call  latter 
into  action,  t'6.  Rather  neutralises  disprobabilizing, 
than  creates  probabilizing,  55.  Illustration,  68  6. 

— as  the  moral  causes  of  completeness  and  correct- 
ness in  testimony,  vi.  256-60.  The  cause  of  action 
and  of  negation  to  act,  256-7.  Meaning  and  imper- 
fectness  of  the  term  motive,  267-  Defined  an  interest 
in  a state  of  action,  257  6.  Sinister  as  applied  to 
interest,  258  a.  All  motives  referrable  to  the  self- 
regarding,  the  social,  and  the  dissocial,  258,  Any 
motive  may  produce  either  veracity  or  mendacity, 
according  to  what  will  be  the  result  of  the  testi- 
mony, vi.  2-59;  vii.  394,  .569  6-70  a.  No  motive  but 
what  is  capable  of  acting  with  any  degree  of  force, 
vi.  259-60. 

— seductive  influence  of,  on  testimony  of  witness,  vi. 

154-5. 

— tutelary  and  seductive,  vb  260  n. 

Moveable  and  real  property  — factitious  dis- 
tinction between,  vi.  543. 
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Moveables — right  to,  shown  by  possession 

vi.  60  6.  j r , 

Miiltiplicate  scription,  for  the  purpose  of  pre- 
appointed evidence,  vi.  5126.  * 

Multiplication  of  writings — machines  for  vi 

576-7  n.  ’ ' 

Multiplicity  of  witnesses — exclusion  for  want 
of,  vii.  520-31 . Predicates  falsehood  of  all  men  whose 
testimony  is  not  supported  by  a certain  number  of 
others,  .520.  Testimony  should  be  weighed,  n.it 
counted,  521.  Demand  for  two  witnesses  cvainined, 
522-3.  Seeming  exceptions  to  the  mischief  ;—ca‘cs 
where  several  witnesses  necessarily  present,  .521  ; 
Cases  wliere  the  extent  of  the  ott'ence  depends  oa 
the  numbers  present,  ib. 

aberrations  of  Roman  and  English  law  in  fhi.s 

respect,  vii.  525-31.  One  witness  split  into  two,  52.5. 
Generally  inflicted  by  statute,  not  by  jurisprudential 
law,  526.  High  treason,  .526-8.  Invented  i«  tliis 
instance  to  protect  the  traitors  of  William  Third's 
reign,  528.  Remedies  suggested  on  the  plan  of  tic- 
tions,  529,  Application  of  the  principle  to  equity, 
529-3 i i 

Murder  — accomplished  through  perjury,  vi. 

304  a,  382,  note  8. 

— law  as  to,  when  committed  by  persons  who  have 
met  on  a different  design,  vii.  22,  and  n t 

— inferred  from  malice,  vi.  55. 

— uses  of  registration  to  supply  evidence  of,  vi.  57i. 

— rule  that  body  must  be  found,  to  convict  of,  con- 
sidered, vii.  68  6-9. 

— instancesof  circumstantial  cvidenceas  to,  vii.  75-6'/i. 


Napoleon  characterized  as  the  greatest  despot 
the  world  ever  saw,  vi.  501  a.  Secret  system  of  in- 
terrogation abolished  by,  ib. 

Natural  or  domestic  procedure  characterized, 

vi.  475  6,  505. 

contrasted  with  technical,  vii.  197-9,  300. 

proposal  to  have  recourse  to,  vii  320-1. 

account  of  the  e.vistine  tribunals  of,  vii.  321. 

course  prescribed  by  in  relation  to  recovery  of 

debts,  vi.  1^5. 

burden  of  proof  according  to,  vi.  136-7. 

Nature — improbability  and  impossibility  fle- 
fined  as  disconformity  to  the  established  course  of, 

vii.  83-4. 

— tiiree  modes  of  disconformity  to  tlic  course  of,  vLt. 
in  toto,  in  degree,  and  in  specie,  vii  84-91. 

— facts  disconformable  to  the  course  of— untrustwor- 
thiness of  the  evidence  on  wdiich  they  have  been 
supported,  vii.  i05-6. 

motives  tending  to  produce  affirmation  of,  and 

belief  in,  vii.  106-11. 

— knowledge  of  the  course  of — influence  it  has  on 
belief,  vii.  91-8. 

— a phenomenon  at  variance  with  a wider  may  be  in 
conformity  with  a narrower  law  of,  vii,  97  6. 

— law  of — meaning  of  the  term,  vii.  83  w,  966. 

Navy  Board — books  of,  an  example  ot  oiricial 

evidence,  vi.  5.55a.  , 

Nebuchiulnezzar’s  dream  — illustration  irom, 

vi.  519  6.  , 1 r 

Necessity— wills  of,  as  distinguished  from 

reaular  testaments,  vi.  541-2. 

— ub  of,  as  an  argument  for  the  admissibility  of  evi- 
dence, vii.  167.  . 

the  expression  does  not  imply  a quality  of  matter, 

but  a degree  of  persuasion,  vii.  80  «. 

Negative  exclusions  of  evidence,  vn.  562-3. 

facts  distinguished  from  positive,  vi.  217  6- 18  a. 

Nemo  tenetur  seipsum  accusare — criticism  on 
the  maxim,  vii.  445.  Origin  of,  458. 

New  trial  on  the  ground  of  insufficient  evi- 
dence, vii.  164  o.  ..  . 

motion  for,  vi.  104a,  4136,  41.5 ; vii.  I66a. 

Newspapers — accounts  of  imjiortant  trials  in, 
vi.  377. 

Newton  noticed,  vi.  205  rt.  _ 

Nicolai  of  Berlin— the  case  of,  vu.  JOo  6. 

Nisi  prius- number  of  witnesses  cited  to, 
compared  with  number  examined,  vii.  535n. 
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Nolumus  leyes  Anglia  mutari — uses  to  which 
tlie  expression  applied,  vi.  148;  vli.  298. 
Nomenclature — advantages  of,  vi.  442. 

— as  to  wills— inaptitude  of  the,  vi.  6496-50. 
Non-demand  of  judicial  interference  from  dif- 
ficulty of  obtaining  it — a cause  of  injustice,  vi.  30  a. 

Non-lawvers ^why  the  introduction  to  Ra- 

tionale of  Evidence  appealed  to,  vi.  5-G. 
Non-notoriety  of  contracts,  &c.,  an  evil  re- 
medied by  preappointed  evidence,  vi.  .611  a.  _ 
Non-penal  procedure — view  of  the  principal 
facts  to  which  evidence  appiies  in,  vi._215  6 .lGa. 
Non-responsion,  and  false  or  evasive  respon- 
sion,  as  evidence  of  delinquency,  vii.  24-9. 
Nonsense — more  readily  believed  than  facts 
simply  improbable,  vii.  111. 

— psychology,  ethics,  pisteutics,  compared  to  non- 
sense verses,  vi.  239. 

North — Hon.  Roger — his  account  of  the  con- 
flicts between  King's  Bench  and  Common  Pleas, 
vii.  382  n. 

North — Chief- Justice  and  Keeper,  noticed, 
vii.  285  n. 

Notarial  authentication,  vi.  523  w. 

Notaries — advantage  of  having  as  witnesses 
to  deeds,  vi.  625-6. 

— use  of,  for  securing  the  propriety  of  a contract,  vi. 
526-9.  To  see  that  the  executor  be  not  legally  in- 
capacitated, that  it  be  not  iii|jurious  to  his  interest, 
that  he  knows  what  he  is  doing,  that  it  be  not  ille- 
gal, 526-7.  Operations — attestation,  interrogation 
of  the  party,  and  notification  of  the  law,  527-8. 
Contracts  peculiarly  calling  for  notification,  528-9, 

— honorary — proposed,  vi.  629-30.  Justices,  clergy- 
men, schoolmasters,  &c.,  530. 

Notation,  as  a security  for  trustworthiness  of 
evidence,  vi.  284. 

Notation  and  recordation  of  testimony,  vi. 
408-19;— 

uses  as  applied  to  orally  delivered,  vi.  408-10. 

Uses  to  judge,  409.  To  suitors  as  a security,  ib. 
For  purposes  of  appeal,  ib. 

in  what  cases  to  be  employed,  iv.  410-12.  Divi- 
sion of  causes  into  recordation-worthy  and  non- 
recordation-worthy,  410.  Criterion  of  importance, 

411.  Permission  to  latter  being  recorded  on  party 
paying  expense,  411.  Cases  having  a peculiar  claim, 

412. 

how  to  be  performed,  vi.  412-14.  Extent  of  mi- 
nuteness, 412.  Interrogations  as  well  as  answers, 
ib.  Judge  should  record  for  his  own  use — instance, 
judges’  notes,  413.  There  should  be  au  official  short- 
hand writer,  414. 

practice  of  in  English  law,  vi.  414-15.  Summary 

procedure  before  justices,  &c.  414.  Regular  proce- 
dui;p,  415. 

— — authentication  in  the  case  of,  vi.  415-19.  None 
required  to  judge’s  notes  for  his  own  use,  415-16. 
Dangers  to  be  obviated,  416.  Methods  for  obviating, 
416-17. 

Note-taking— a means  of  publicity  in  courts 
of  justice,  vi.  3546. 

Notes— whether  they  ought  to  be  consultable 
in  delivering  testimony,  vi.  31  a,  386-92.  Cases  in 
which  chiefiy  required— complexity,  figures,  length 
of  narrative,  &c.,  386-7.  Directions  for  regulating 
the  privilege,  387.  Matters  that  should  be  inquired 
into  as  to  the  origin  and  history  of  the  document, 
388.  Notes  without  interrogation  would  be  on  a par 
with  ^ davit,  389.  Illustrations  cited  from  English 
practice ; Extracts  from  a book  refused  as  evience, 
389-90.  Criticism  on  the  case,  391-2. 

— judges’,  authority  of,  vi.  413,  415. 

— all  persons  should  be  free  to  taike,  of  evidence,  vi. 
356. 

Notice — chicaneries  about,  vii.  249-55.  Me- 
thod proposed  for  obviating,  by  preliminary  meet- 
ing, See.,  250  6.  Held  received  when  it  has  not  been, 
and  not  received  when  it  has,  in  practice,  250-2. 
Notices — ^judicial,  worded  so  as  to  be  inca- 
pable of  being  obeyed,  vii.  4176-18a. 

— sham,  in  English  procedure,  vii.  53  n. 

• called  destringasses,  delays  occasioned  by,  vii. 


Notification  for  the  purposes  of  preappointed 

evidence,  vi.  512  6. 

Notoriety  of  a fact,  is  evidence  admitted  to 

be  complete,  vl.  277-8. 

N6tre  Dame  — illustration  of  French  law,  in 
a charge  of  stealing  the  bell  of,  vii.  52  n. 
Nottingham  — Lord,  noticed,  vi.  5-34  n. 
Nullification — principle  of  in  judicial  proce- 
dure, vii.  2.55-62,  313.  Either  on  plaintiff’s  or  defen- 
dant’s side— generally  latter,  255-6.  Evils  enumera- 
ted, 2.56.  Uncertainty  of  the  law,  ex  post  facto  law, 
punishment  misplaced,  pardon  misplaced,  ih.  De- 
cisions upon  and  not  upon  the  merits,  257.  Quibbles, 
2.57-8.  Arbitrary  power  to  judges  to  be  strict  or 
lax  as  they  think  fit,  258-9.  Weak  enforcement  of 
penal  law,  ib.  Amelioration  of  it  urged  as  a substi- 
tute, 260.  Statute  law  contemned,  313. 

— what  involved  in,  vi.  65  n *. 

— of  contracts  because  they  are  not  committed  to 
writing,  vi.  128-34.  See  Exclusion. 

— of  informal  contracts,  vi.  65,  84,  517-21.  See  For- 
malities. 

— of  evidence  gives  impunity  to  mendacity,  vi.  26  a. 

— bad  evidence  made  conclusive  by,  vi.  24  a. 

— in  the  case  of  informal  documents  superadded  to 
formal,  vi.  134-5. 

Number  of  witnesses — effect  of  on  probative 

force,  vi.  221  6. 

Numbers — propriety  of  putting  in  words  in- 
stead of  figures,  on  important  occasions,  vi.  5366. 
Numeration  of  paragraphs  — advantages  of  in 
written  evidence,  vi.  441-43,  485. 

Nuncupative  will  — statute  of  frauds  as  to, 

vi.  5456-7. 

Nuremberg  chronicle,  quoted,  vii.  89,  98  a, 

100. 

Oates — Titus,  the  perjuries  of,  vii.  117  n. 
Oaths  — origin  of  the  administration  of,  vii. 
265. 

— historical  inquiry  as  to  commencement  of  the  prac- 
tice of  tendering,  vii.  460-62. 

— breach  of— the  mischief  of  perjury  does  not  consist 
in,  vii.  406-7  n. 

— as  a security  for  the  trustworthiness  of  evidence, 
vi.  28-9,  ‘284,  308-25;— 

— nature  of,  vi.  308  9. 

— inefficiency  of  as  a security  for  trustworthness,  vi. 
309-15.  Profess  to  put  the  Almighty  at  the  com- 
mand of  man,  3096-10.  Uselessness  to  justice  ex- 
emplified by  tile  ease  with  which  feelings  of  hu- 
manity neutralize  them,  311.  Not  required  in  House 
of  Commons,  312-13.  Punishment  instead  of  oath 
to  obviate  false  claims  for  money  at  Government 
offices,  vi.  313.  Perjury  an  essential  of  English  jury 
trial.  314-15. 

— mischievousness  of  the  system  of,  vi.  315-18. 
Foundation  of  mendacity-licence,  316.  Crimes  may 
be  committed  in  presence  of  Quakers  and  others 
who  refuse  to  take,  ib.  Stands  in  the  way  of  self- 
criminative,  and  compels  recourse  to  inferior  evi- 
dence, 317.  Origin  in  a barbarous  state  of  society, 
318. 

— how  to  adapt  the  ceremony  of  in  the  best  man- 
ner to  its  purposes,  318-21.  Carries  operation  of 
three  sanctions  — religious,  political,  and  moral 
318-19.  Arrangements  for  pointing  the  force  of 
the  religious  sanction,  319.  Of  the  political,  320. 
Of  the  moral,  321. 

— as  a security,  under  past  and  present  systems,  vi. 
32 1 -5.  Affords  a certificate  of  veracity  to  liars,  322. 
Roman  law — juramentum  expurgatorium,  jura- 
mentum  luppletoriiim,  oath  of  calumny,  322.3.  En- 
glish form  before  a jury— defects  of,  323.  Danish 
law,  3236-4.  Hindoo,  324.  Swedish,  324  _6. 

— if  employed  in  other  cases,  should  they  in  exami- 
nation of  defendant  m penali?  vi.  325.  Should  be 
tendered  at  all  event.a,  ib. 

— alterations  in  the  laws  regarding,  vi,  325  n. 

— mendacity  never  punish^  without,  vi.  294.  The 
criminality  thus  transferred  from  the  deception  to 
the  ceremony,  i6. 

— administration  of  in  Ecclesiastical  Courts  cheek- 
ed, vii.  458-9. 

— administration  of  to  infants,  vii.  428-9. 
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Oaths — exclude  the  testimony  of  those  who 
will  not  go  through  the  ceremony,  vi.  115  i,  295; 
vii.  424  n II. 

— practice  of  administering  to  parties,  once  in  use, 
vii.  460. 

— witness  should  pronoimce — not  merely  he.w,  vi.321. 

— abolished  in  voluntary  affidavits,  vi.  304  n.  In  other 
cases,  381,  note  6. 

— bill  relaxing  the  laws  as  to,  thrown  out,  vi.  381, 
note  6. 

— of  credence  or  sincerity  hy  a litigant  founding  on 
makeshift  evidence,  vii.  162-4. 

— e.xpurgatory  of  the  Romans,  vii.  70  b. 

— in  ^upplement,  vii.  71. 

— university— an  illustration  of  the  feebleness  of  the 
religious  sanction  in  favour  of  truth,  vi.  274. 

Obedience  to  the  law  — source  of  the  dispo- 
sition towards,  vii.  330  a. 

Obligation — legal,  risk  of  subjection  to,  not  a 
ground  for  excluding  testimony,  vii.  463. 

Oblivion — circumstances  in  which  statement 
of  suspicious,  vi.  449. 

— application  of  pre-appointed  evidence  to  preven- 
tion of,  vi.  5136. 

— securing  facts  from  by  registration,  vi.  796-80. 
Offence — atrocity  of,  how  far  ground  for  in- 
credibility, vii.  115-17. 

Offences — divided  into  burnable  and  uiiburn- 
ablc,  vii.  434  6. 

OHice  copies,  vii.  169-70. 

Offices  for  conservation  of  transcripts  of  con- 
tracts, vi.  575-82.  See  Registration  ; Transcripti- 
tious. 

— appointments  to  and  removals  from  a subject  for 
registration,  vi.  567  a. 

— judicial— creation  of  needless  and  useless,  vii,  306-7. 
Officers  of  the  law — effect  of  inconvenience 

to  in  delaying  justice,  vi.  92  6. 

— public,  cases  in  which  they  are  interested  unmeet 
for  judicial  privacy,  vi.  369-72. 

Official  evidence — received  without  interro- 
gation and  other  securities,  vi.  335  a,  460  6. 

public  offices  as  repositories  of,  vi  553-61.  Uses— 

direct,  and  collateral  or  indirect,  554-5.  Collateral 
calledjiidicial  use,  555.  Exempliiication,  76.  SourvCS 
of  trustworthiness — responsibility  and  impartiality, 
.5,56.  Responsibility  only  effectual  if  it  has  the  sanc- 
tion of  punishment,  557.  Absence  of  responsibility 
in  public  boards,  557-9.  Rules  for  estimating  and 
securing  trustworthiness,  vi.  5.59-61. 

as  furnished  by  judicial  offices,  vi.  561-6.  Re- 
gistration of  instruments  aud  operations  in  causes, 
561.  Use  to  parties  in  respect  to  suit  in  hand,  562. 
Use  to  future  contingent  parties,  i6.  Use  to  the 
legislature  in  the  supply  of  statistics,  562-4.  Neglect 
of  this  kind  of  evidence  by  English  judges  and  legis- 
lators, 564-6. 

publicity  with  relation  to,  vi.  27  6. 

— insviection— authentication  by,  vii.  178. 

— pre-appointed  evidence,  vi.  72-9.  5eePre-appointed. 

— written  evidence  — modes  of  autbentication  in  the 
case  of,  vii.  180-1,  195. 

Old  age.  See  Superannuation. 

Onomastic  signature  distinguished  from  sym- 
bolic, vi.  515  6. 

Onvs  probandi.  See  Burden  of  proof. 
Opinion — meaning  of  the  term,  vi.  2296. 

— declarations  of,  may  be  bought  to  any  absurdity, 
because  cannot  be  disproved,  vi.  557. 

— extent  to  which  compulsion  may  affect  the  progress 
of,  vii.  108. 

— impossibility  of  proving  by  extraneous  evidence, 
vii.  421. 

— lawyers'  of  their  own  system  — absurdity  of  con- 
fidbig  in,  vii.  213  6-14  u. 

— trade  in — causes  of  the,  vii.  280  6;  considered  at 
length,  315-18. 

Opulence — effect  of  in  weakening  pecuniary 
temptation,  vii.  397. 

— as  evidence  disproving  charges  of  predatory  of- 
fences, vii.  62. 

Oral  contracts — exclusion  of  evidence  as  to, 
vi.  129-32. 

— evidence — inapplicability  of  autlicntication  to,  vi. 

120. 
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Oral  evidence  compared  with  written,  vi. 

170-1. 

supposed  real  transmitted  through,  vii.  152-4. 

— and  epistolary  evidence  compared,  vi.  424-6.  Par- 
ticularity, 424.  Interrogateduess,  ib.  Obstruction 
of  mendacious  invention,  ib.  Rccollecteduess,  425. 
Distinctness,  ib.  Saving  of  time,  426  ?i. 

— evidence — supposed,  through  oral,  or  hearsay  evi- 
dence, vii.  132-4. 

excluded  in  tlie  proof  of  certain  contracts,  vi. 

128-34.  See  Exclusion. 

supposed,  transmitted  through  written,  or  mi- 
nuted evidence,  vii.  138-9. 

more  liable  to  incorrectness  of  expression  than 

written,  vi.  254a 

— e.vamination— epistolary  should  not  shut  the  door 
against,  vi.  434-G. 

— interrogation,  vi.  383-6.  Rules  — Promptitude  of 
answer  for  obviating  invention,  &c.,  383 ; questions 
one  by  one,  and  not  in  strings,  3S4  ; quc.stions  aris- 
ing out  of  the  answers  384-5  ; respoiision  should 
be  in  judge’s  presence,  385-6 

— — uses  of  notation  and  recordation  to,  vi.  408-10. 
See  Notation. 

is  the  beneficial  peculiarity  in  jury-trial,  vi.  006  6- 

507. 

England  has  the  credit  of  originating,  vi.  506  6-7. 

— personal  evidence— nature  of  authentication  with 
reference  to,  vii.  174  6-75a. 

supposed— written  evidence  transmitted  through, 

vii.  137-8. 

— wills — regulation  of  statute  of  frauds  as  to,  vi.  645  6, 
546-7. 

Ordeals — belong  to  the  same  state  of  society 

as  oaths,  vi.  3186. 

Ol  der  — what  it  consists  in,  vii.  29  a. 

— siiecial,  in  equity,  for  admission  of  evidence,  vi.  490. 

Ordinary  — Lord,  in  Scotland,  fictitious  de- 
lay in  procedure  before,  vii.  221-5.  see  Session  — 
Court  of. 

on  oaths  and  witnesses  in  Scotland,  vi.  421  6-2  a. 

Original  evidence  compared  with  traiiscrip- 
titious,  vi.  171-4. 

— regul.-itions  for  substituting  transcript  to,  where 
necessary,  vii.  143-9.  See  Transcript. 

— no  transcript  ever  e.xactly  onaparwith,vii.  1436-4  a. 

— and  transcript  — how  to  distinguish  between,  vii. 
150-2. 

— preappointed  evidence,  as  distinguislied  from  tran- 
scriptitious,  vi.  508. 

Oughton  quoted,  vi.  491,  492  n,  493-G. 

— his  arguments  against  publicity  of  evidence  com- 
bated, vi.  357-8. 

Outlawry  — the  punishment  of  poverty  or 
absence  abroad,  vii.  254,  333  6. 

Owen  V.  Warlnirton,  case  of,  vi.  226  n*. 
Oxford  — oaths  at,  vi.  274. 

Pain — a motive  correspondent  to  every  s(u.- 
cies  of,  vi.  257  6-8. 

Pains.  See  Pleasures  and  Pains. 

Paley  quoted,  vi.  271  n. 

Palmer  on  costs  cited,  vii.  311. 

Palmistry  — sources  of  credulity  illustrated 
from,  vii.  107. 

Paper  — adoption  of  different  kinds  of  for 
different  species  of  contract,  vi.  622. 

— indications  of  spuriousness  from  the  nature  of,  vii. 
181  6-2. 

Papers — criminative,  inferences  from  posses- 
sion of  vii.  136-14. 

Paragraphs  in  written  evidence  should  be 
sliort  and  numbered,  vi.  441-3,  485.  ^ 

Pardon — method ofgranting, vii. 257 « ,42j6. 

— effect  of  in  restoring  competency  of  witness,  vii. 

— use  of  a scale  of  probative  force  for  tlic  application 
of  the  power  of,  vi.  228  6. 

— pow.  r of  exercised  in  the  principle  of  nulliflcatlo  , 

vH.  2.566-7 a.  , .. 

— power  of  possessed  by  witness  ah.scntmg  bimstii, 

— abuses  that  the  practice  of  may  gi'c  occasion  to, 
vii.  2.58-9. 
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Piirciit  and  cliild  — effect  of  the  relation  be- 

tween on  testimony,  vl.  16!  ; vii.  576. 

Pnris — Abbe,  miracles  at  the  tomb  of,  vi. 

271  h.  _ . 

Parker  — Chief-justice,  noticed,  vii.  492  w. 
Parliament  — acts  of.  See  Statutes. 


— the  early  attempts  of  at  law  reform,  vii.  269-70n. 

— disclosure  of  information  refused  in  by  ministers, 

&c.  vi.  96rt.  , , , ^ 

— contempt  shown  by  judges  to  the  authority  of,  vn. 


Oil -io« 

— committee  of,  mode  of  collecting  evidence  before, 
vi . 3.5  6. 

Parliamentary  debates  — publication  of,  vi. 


78-9. 

Partial  counsel  — purging  a witness  of,  vii. 

4406. 

Partiality  or  enmity  of  witness  — effect  of. 

See  Cautionary  Instructions. 

— necessary  to  the  making  incorrect  evidence  produce 
deception,  vi.  211  6-12  a. 

— between  interrogators  and  interrogatecs,  how  far 
it  may  be  calculaUd  on,  vi.  34G-7. 

— how  it  may  affect  the  cognizance  taken  by  the  mind 
of  a fact,  vii  57 1 . 

— probabljr  an  originating  cause  of  exclusion  of  evi- 
dence, vii.  391  a. 

Particeps  criminis — evidence  of  not  excluded, 
though  uniting  interest  and  improbity,  vii.  414-5. 
Particularity  — an  internal  security  for  evi- 
dence, vi.  283,  286-7. 

— of  testimony  — interrogation  tends  to  iiroduce,  vi. 
332  6. 

Partnership  — entrance  on  and  dissolution  of 

a subject  for  registration,  vi.  5S7 o. 

— between  judges  and  lawyers,  vii.  201-9.  See  Interest 
sinister. 

Party — only  by  his  examination  that  his  pe- 

cuniary circumstances  can  be  known,  vi.  363  6-4  «. 

— and  witne.ss  — • false  distinction  between  in  some 
cases,  vi.  281  n. 

— evidence  ofagairist  himself,  the  best, vi.  137  a;  vii.  26. 

— manner  in  which  his  interest  would  affect  testimony 
by  him  in  relation  to  the  suit,  vii.  581-4. 

— evidence  of,  so  plainly  subject  to  interest,  that  it 
does  not  deceive,  vii.  124,  147  6. 

— evidence  of  more  trustworthy  than  that  of  an  in- 
terested witness,  vii.  401  6. 

— self-inculpative  evidence  of — prejudices  as  to  oaihs 
i:reclude,  vi.317. 

~ impropriety  of  excluding  the  testimony  of,  for  or 
against  himself,  vii.  487-9. 

— one  calling  for  production  of  the  casual  script  of 
another,  vii.  123  6-24  a.  One  offering  his  own,  124-5. 

— feeling — influence  of  on  judge,  vii.  259. 

— spirit  — effect  of  on  tlie  administration  of  justice, 
vii.  450. 

Parties.  See  Suitors. 


— to  a cause — should  be  examined  under  the  sanction 
of  punishment  for  the  truth  of  what  tliey  state,  vi. 
207-302. 

— exclusion  of  from  the  presence  of  the  judge,  vii. 
226-33.  Managed  by  rendering  their  presence  nu- 
gatory, 226.  Character  of  their  testimony  — imme- 
diate and  non-immediate,  227.  Functions  for  per- 
formance of  which  the  plaintiff’s  presence  requisite, 
228 for  which  the  defendant’s  requisite,  220-30 ; — 
lor  which  tliat  of  both  requisite,  2^-2.  Anticipa- 
tive  survey,  230. 

— the  exchjsion  of  their  testimony  for  or  against 
other  parties  on  the  same  side,  considered,  vii.  506- 
17.  See  Co-parties. 

— the  exclusion  of  their  testimony  regarding  the  au- 
thenticity of  deeds  considered,  vii,  189  6-90. 

— propriety  of  their  e.xamiiiiiig,  and  being  examined 
by,  each  other,  witnesses,  &c.  in  suits,  vi.  334-45. 
See  Interrogation. 

— should  be  subject  to  interrogation  by  their  own 
advocates,  vi.  33G  8. 

— preliminary  examination  of,  would  have  destroyed 
profit  from  tnalii  fide  causes,  vi.  479. 

— initial  or  preliminary  meeting  of.  See  Meeting- 
Preliminary. 

— protection  of  from  violence,  &c.  a reason  for  re 
Btricting  publicity  in  courts  of  justice,  vi.  300  6-61. 

Patent  rights,  as  subjects  of  evidence,  vi.  5 n. 


Paternity  — false  presumption  of  from  hu»- 
band's  non-expatriation,  vi.  63  6-4. 

Pathological  evidence,  vii.  45  n 
Patronage— profit  of  to  the  holder,  vi.  422  i 
Payment  may  be  a criterion  of  admission  as 
a spectator  to  coui-ts  of  justice,  vi.361. 

Peace — justice  of.  See  Justice  of  Peace. 
Peake  on  Exclusion  of  Evidence,  vii.  341  a. 

— on  Subpoenas,  vi.  102  w. 

— noticed  or  quoted,  vi  6n,  102 n,  137, 139,  1406,  187 ; 
vii.  186-7  n,  340  -1,  439ji,  475,  481. 

Pecuniary  interest — the  only  one  of  which 
lawyers  will  admit  the  influence,  vl.  258,  475. 

exclusion  of  evidence  on  the  ground  of,  consi- 
dered, vi.  105  6,  1546;  vii  397-400.  See  Interest. 

liow  far  its  force  is  capable  of  measurement,  vii. 

568  6-9a. 

considered  as  a ground  of  untrnstworthlness  in 

testimony,  vi.  156-60  ; vii.  573-75.  Amount  of  the 
sum  to  be  considered  along  with  pecuniary  circum- 
stances of  the  individual,  673.  Value  of  contingent 
sums  according  to  nature  of  contingency,  .574.  Loss 
of  a given  sum  greater  effect  than  correspondent 
gain,  575. 

— reputation  — how  far  the  preservation  of  justifies 
restrictions  on  judicial  publicity,  vi.  363  6. 

Peel — Sir  Robert,  his  law  reforms,  vi.  202  h- 
203  a ; vii.  214  n*. 

Penal  causes — distinguished  from  non-penal, 
vii.  6 n. 

have  apecviliar  claim  for  recordation,  vi.  412  a. 

procedure  in,  vi.  471-9. 

— law  — amelioration  of  urged  in  place  of  its  weak 
enforcement,  vii.  260. 

view  of  the  principal  facts  to  which  evidence 

applies  in,  vi.  215  6. 

counteraction  as  to,  between  legislator  and  judge, 

the  former  creating,  latter  neutralising,  vi.  378  n . 

use  of  registration  of  genealogical  facts  (viz. 

births,  deaths,  and  marriages)  to,  vi.  571-3. 

defects  of,  illustrated  in  the  exclusion  of  crimi- 
native evidence,  vii.  348-9. 

Penance  in  ecclesiastical  courts,  vi.  494  n. 
Penitential  inculpative  evidence,  vii.  33. 
People — the,  their  faculties  depraved  by  law- 
yers, vii.  204-5. 

— their  knowledge  of  the  evils  of  the  legal  system 
checked  by  the  use  of  technical  language,  vii.  280-1. 

— intellectual  faculties  of  corrupted  through  legal 
fictions,  vii.  287  6,  436  6. 

Perception  a source  of  testimony,  vi.  18  5. 

— nearness  to,  or  remoteness  from  the  seat  of,  as  af- 
fecting evidence,  vi.  15. 

Percipient  and  deposing  witnesses,  vi.  222  a; 

vii.  130  6. 

Perjury — what  constitutes,  vi.  222  a. 

— exculpative  common,  criminative  uncommon,  vi. 
1556  ; vii.  .521  6-22. 

— use  of  a collection  of  cases  of,  with  nature  of  each 
falsehood  told,  vi.  2466. 

— instances  in  which  it  has  been  supported  by  the 
I'eligious  sanction,  vi.  271  6. 

— singular  rules  of  Hindoo  law  as  to,  vi.  271  6-72, 321, 

— absurdity  of  punishment  for,  instead  of  for  the  evil 
committed  through  it,  vi.  297  ; 406-7  n *. 

— Roman  and  French  law  of,  vi.  302-3. 

— a necessary  ingredient  of  jury-trial  in  England, 
vi.  314. 

— fear  of,  alleged  reason  for  no  counter-evidence  in 
equity  causes,  vi.  374. 

— the  necessary  ingredients  in,  according  to  English 
daw,  vi.  381,  note  5. 

— murder  accomplished  through,  vi.  304,  382  note  8. 

— prosecution  of  witness  for  at  public  expense,  vi. 

382,  note  11.  . : • 

— indictment  for,  precludes  amendment  in  equity,  vi. 

455  6.  . T-  , j 

— punishment  for,  the  only  check  in  F.ngland  on 
falsehood  in  affidavit,  vi.  460. 

— judges  treating  as  a joke,  vi.  465  a.  _ 

— nourished  by  tlie  system  of  affidavit  evidence,  vL  w. 

— conviction  of,  no  good  grouiiii  for  excluding  a wit- 
ness, vii.  406-9. 

— danger  o.",  the  argument  for  exclusion— w<^d  ap- 
ply most  strongly  to  the  best  evidence,  vll.  482. 
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Perjury  of  an  extraneous  witness  must  almost 

alwa>8  be  attended  by  subornation,  vii.  408. 

— person  convicted  of,  should  be  examined  as  to  the 
conviction,  instead  of  being  rejected  as  a witness, 
viL  409-10  a. 

the  ancient  law  as  to,  vii.  4G1  -2.  ' 

— feebleness  of  the  remedies  against,  to  the  injured 
party,  vii.  488  6-89. 

— effect  that  the  commission  of  by  a witness  should 
have  on  tlie  weight  of  his  testimony,  vii.  587-9. 

— See  Oath ; Punishment  as  a security. 

Perkins — case  of,  cited,  vi.  389. 

Permanence  as  a security  for  evidence,  vi. 

283,  289-90.  A check  on  the  judge,  291. 

— of  evidence— writing  necessary  to,  vi.  3286. 

Permanent  evidence  compared  with  imper- 

manent, vi.  170-1. 

Personal  evidence  compared  with  real,  vi. 

173  6-4,  218  6. 

— and  real  property— a factitious  distinction,  vi.  543. 

— oral  evidence  — authentication  with  reference  to, 
vii.  174  6-5  a. 

Personation — a species  of  mendacity,  vi.  292n, 

381  tiote  4. 

Persuasion  — meaning  of  term,  vi.  229  b. 

— degrees  of,  how  expressible,  vi.  16-17. 

—  expression  of,  convoyed  in  tlie  words  impro- 

bability and  impossibility,  vii.  76-9. 

— difference  between,  in  the  case  of  individual  facts, 
and  species  of  facts,  vii.  83-4. 

— athrmative  and  disafhrmative  — fouudation  of,  vi. 
18u. 

— and  probative  force — degrees  of,  how  measured,  vi. 
223  3.5. 

Peru  — an  instance  of  the  extent  civilization 

may  reach  without  writing,  vi.  329  6. 

Petit  jury.  See  Jury. 

Petitio  principii — the  power  of  in  debate,  vii. 

451  6-2  rt. 

Petition  in  bankruptcy  makes  the  evidence  of 

a party  be  taken,  488  6-9  a. 

Petty  — Lord  Henry,  remarks  of  on  fees  to 

auditors  of  public  accounts,  vii.  230  nf- 

Phenomena  — influence  which  a knowledge 

of  the  course  of  nature  has  on  belief  in,  vii.  91-8. 

Philips  V.  Fowler — case  of,  cited,  vi.  226  n *. 

— Constantia  — account  of  proceedings  in  Chancery 
quoted  from,  vii.  2 1 9-20  n. 

Phillips  on  evidence  referred  to,  vi.  397  ; vii. 

143,  159,  170-4,  355,  400-9,  498,  551-8. 

Phrenology  alluded  to,  vii.  433  h-4a. 

Phryne  — case  of,  cited,  vii.  432  b. 

Physical  and  psychological  facts  distinguished, 

vi.  210  6-17  a. 

— impossibility  — questions  as  to  verbal  import  con- 
founded with,  vii.  76-82. 

— impracticability  defined,  vi.  328??  t- 

— sanction — its  effect  on  evidence,  vi.  19,  260-1,202-4. 
.See  Sanction. 

Physicians — might  be  employed  as  temporary 

recorders,  vi.  81  a. 

Pillory  as  a punishment,  vi.  134,  297b — abo- 
lished, ib.n. 

Pious  frauds — interests  producing,  vii.  572  n. 

Pitt  — delivering  testimony  at  Tooke’s  trial, 

vii.  251  a. 

Place — particularity  as  to,  in  instruments  of 

accusation,  vii.  38. 

Plaintiff — testimony  of — the  course  pursued 

in  regard  to  by  English  law,  vii.  489-96. 

ill  what  cases  receivable  in  his  own  behalf,  vii. 

489-94.  CrimiiKal  ca^es,  489-90.  Motion  for  at- 
tacliment,  490.  Exclusion  in  cases  where  prosecutor 
rewariled,  490-2.  Case  of  a traveller  suing  the  hun- 
dred, 492.  Admittance  of  plaintiff’s  testimony  to  the 
effect  of  giving  commencement  to  a suit  in  equity, 
492-3. 

in  what  cases  compellable  at  instance  of  defen- 
dant, vii.  494-6.  Inconsistencies  of  English  law,  in 
criminal,  common  law,  and  equity  procedure,  i6.  ^ 


Plaintiff — the  legal  service  required  by  from 

the  judge,  vi.  8 a,  210. 

— effect  of  depriving  him  of  evidence  by  exclusion, 
vi.  86  6-7  a. 

— deficiency  of  evidence  on  his  side  producing  nonsuit, 

vi.  104  a. 

— false  testimony  by  in  his  own  favour  more  danger- 
ous than  by  defendant,  vi.  156  6-7  a. 

— propriety  of  his  being  entitled  to  e.xamino  witnesses 
and  parties,  and  of  bis  liability  to  such  examination, 
discussed,  vi.  334-45.  See  Interrogation. 

— how  far  the  position  of,  gives  greater  facilities  to 
unjust  demands  than  that  of  deiendant,  vi.  433  6. 

~ functions  for  the  performance  of  which  his  pre- 
sence requisite  in  court,  vii.  228-9. 

— suit  proposed  to  be  commenced  by,  with  instrument 
of  demand,  vii.  270-1. 

— should  not  have  judgment  by  default,  unless  he 
produce  evidence,  vii.  547. 

— mischief  of  misdecision  against,  as  compared  with 
misdecision  against  defendant,  vii.  691-3. 

Plaintiffs  on  the  same  side — exclusion  of  the 
evidence  of,  for  and  against  each  other,  vii.  507-9. 

Plea  »f  guilty  or  not  guilty,  vi.  473. 

— in  civil  action,  vi.  480  a.  See  Pleading. 

Pleas  — common.  See  Common  Pleas. 
Pleading  considered  as  affording  evidence,  vi. 

22  6 ; 266-7,  364.  Rendered  conclusive  evidence 
through  means  of  judgment  by  default,  vi.  22  6-3 ; 

vii.  545  6-7. 

— and  evidence  — false  distinction  between,  vi.  23; 
vii.  206-7. 

— modifications  of  in  use,  vP.  273-4.  Declaration  and 
plea  at  common  law,  i6.  Hill  in  equity,  274. 

— written — uses  of,  witli  the  other  devices,  to  judges 
and  lawyers,  vii.  274-5. 

the  pretended  use  of  (viz.  certainty)  considered, 

vii.  275-9.  The  certainty  mendacious,  276-7.  The 
titles  under  which  a claim  may  be  made,  278.  Va- 
riety of  counts,  279. 

— idea  of  a system  of,  adapted  to  the  ends  i.  f justice, 
vii.  270-2.  Instrument  of  demand,  with  its  heads, 
270-1.  Preliminary  meeting  would  prevent  the  false- 
hoods of  written  pleadings,  272. 

— vioa  voce  compared  with  written,  vi.  26 n. 

— interests  that  have  regulated  the  system  of,  vi.  479. 

— spccial^ — abolition  of,  recommended,  vii.  325-6. 

— written — use  and  abuse  of,  vi.  327-32. 

Pleasure — -a  motive  correspondent  to  every 

species  of,  vi.  257  6-8. 

Pleasures  and  pains  as  the  source  of  motives, 
vii.  393. 

list  of  the  principal,  which  act  as  sources  of 

interest  in  testimony,  vii.  567.  Pecuniary  interest 
and  aversion  to  labour,  the  only  ones  that  admit  of 
measurement,  568. 

Pledges  of  prosecution  — sham,  vii.  284-5. 
Plenk’s  Elementa  — table  of  facts  as  to  the 


human  body,  translated  from,  vii.  9. 

Pliny  noticed,  vii.  89  a. 

Plowden  the  institutionalist  noticed,  vi.  205  b; 


vii.  393  6,  597  6. 

Plunder  an  object  of  civil  procedure,  vi.479a. 
Police — efficacy  of  tlie  metropolitan,  vi.  471  n. 

— magistracy  of  the  metropolis — creation  of  the,  vii. 
327  6-8  a. 

— magistrates — secrecy  of  some  inquiries  before,  vi. 
28  ?i  t. 

Policy — use  of  the  term  by  lawyers,  vii.  310  b, 

484  ?i. 

Political  bias — how  judge  can  act  on,  vii.  303. 

— offences  — publicity  and  privacy  in  trial  of,  consi- 
dered, vi.  369-72.  ( See  Publicity  and  Privacy  - casts 
particularly  unmeet.) 

— offenders — iutercsts  that  shield  them  from  justice, 


i.  4.50.  . , f f 

r legal  sanction — method  of  pointing  the  lorce  oi 
1 the  case  of  oath-,  vi.  320.  . , ,. 

effect  of  on  evideiicc,  vi.  20  6,  2C0- 1 , 208-70.  ..e 

rnction.  i 

;>r — the  crimes  tt  hii  b fbey  ^^e  liable  to  >e 
ispected  of,  tried  with  '**’ 

o justice  for  the,  but  criniiral.  Mi.  S' > • • 

lish  recusimts — treatiueiit  of  as  to  tt.U- 
ony,  vi).  421. 
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Popular  feeling  — its  inability  to  cfFectuate 

law  reform,  vii.  208  b,  209  a. 

— or  moral  sanction,  its  effect  on  evidence,  vi.  19-20, 
260-1,  2ii4-8.  See  Sanction. 

Po|)ulari(y  — device  for  securing,  by  making 
cruel  laws  and  restricting  their  efficacy,  vii.  258-9. 
Porpliyrian  scale,  vi.  286  b. 

Positive  facts  distinguished  from  negative, 

vi.  2176-18«.  . , . , . , 

Possession  — circumstantial  evidence  ot  de- 

litiQuency  from,  vii.  11-13.  Actual  and  antecedent, 
11.  Inflrmative  facts— unconsciousness,  clandestine 
introduction,  forcible  introduction,  non-identity, 
view  of  furtherance  of  justice,  12.  Criminative  wri- 
ten  evidence,  12-13.  Difference  between  writing  of 
party,  and  of  other  person  addressing  him,  13. 

— indistinctness  of  the  ideas  attached  to  the  word, 

vii.  115. 

Possibility  and  impossibility.  See  Impo.ssi- 
bility  ; Incredibility. 

Posferinra  prior nm,  and  priora  poster ioruin,  or 
evidence  from  chains  of  events,  vii.  62-4. 

Poverty — punislied  by  outlawry,  vii.  254. 

— not  want  of  merits,  chief  cause  why  defendants 
make  no  appearance,  vii.  54G. 

Practice — English,  in  regard  to  the  evils  of 
ve.xation  in  producing  evidence,  vi.  103-4. 

■ how  a cause  put  off  by,  in  absence  of  a witness, 

vi.  91  b. 

See  English  Law. 

Preappointed  evidence  — difference  between 
and  unpreappointed,  vi.  68-71,  2195.  The  difference 
developed,  68-70.  Inconsistency  and  confusion  from 
want  of  right  comprehension  of.  In  English  prac- 
tice, 70-1. 

compared  wiih  casual,  vi.  173  a. 

considered,  vi.  60-7,  508-585 ; — Nature  and  origin, 

60-1.  Uses anti-liti^ious  and  statistic,  61-2.  Legisla- 
tor’s duties  in  relation  to,  62.  Subiect-matters,  62-3. 
Formalities  for  contracts  considered  as  a branch 
of,  64,  517-30.  Meansof  enforcing  their  observance, 
64-5,  517-25.  'Wills,  66-7,  530-51.  See  Formalities ; 
Wills. 

in  general,  vi.  508  13.  Purposes,  508.  Original 

and  transcriptitious,  ib.  Objects  laws,  contracts, 
facts,  ,509.  Advantages— divided  into  collateral  and 
direct,  510.  Uses — ^to  individuals,  to  judge,  to  legis- 
lator in  the  way  of  statistics,  &c.  511-12.  Formali- 
ties— scription,  authentication,  examination,  hiul- 
tiplicate  scription,  registration,  and  notification, 
61213. 

legally  operative  facts  considered  as  subject- 

matters  of,  VI.  62-4,  566-74.  Duties  of  legislator,  566. 
Nature  of  facts  to  be  registered,  divided  into— Iff, 
regularly  occurring  (as  those  affecting  condition, 
and  those  affecting  collative  and  ablative  facts ;) 
and,  2d,  casualties,  .567.  Uy  whom  should  registra- 
tion be  performable,  .567-68.  How  to  secure  the 
verity  of  such  evidence,  569-70  ; Eventual  punish- 
ment for  falsehood  in  all  cases — counter-interro- 
gation w'here  attainable,  569.  Instructions,  570. 
See  Genealogical  Facts. 

— — the  principle  of,  as  exemplified  in  real  evidence, 
vi.  .583-5.  Fences,  landmarks,  standards  of  quantity 
and  quality,  revenue  stamps,  maker’s  name,  583. 
Fabrication  of  a maker’s  mark  a species  of  forgery, 
584.  llegistration  of  marks,  ib.  Illustration  from 
c^’yright  act  for  designs,  ib.  n.  Penalty  on  fraud, 

unnoticed  by  Gilbert,  vi.  183  5. 

— — See  Contract ; Formalities  ; Genealogical  Facts ; 
Laws;  Otficial  Evidence ; Registration;  Wills. 

Preappointed  official  evidence,  vi.  72-9,  553- 

66.  Application  to  transactions  of  offices  at  large, 
72-6.  Direct  and  collateral  uses  (viz.  judicial  and 
statistic),  72,  554-5.  How  trustworthiness  to  be  esti- 
mated. 72-3 — how  to  be  secured,  74-6.  Transactions 
ot  judicial  offices,  76-7,  5o6-7.  Laws  as  matter  of 
preappointed  evidence — necessity  for  recording  and 
pubUshingthem,  77-8.  Debates  of  legislative  bodies, 

— e.K  parte  written  evidence,  vii.  126-9. 

Precautionary  regulations,  in  the  admission  of 

casually-written  evidence,  vii.  125-6. 

Precedent  — old  and  unpublished  judicially 

used,  vi.  389-91. 


Preface  to  the  original  edition  of  Rationale  of 

Evidence,  vi.  201-3. 

Preliminary  meeting  of  parties.  See  Meet- 
ing. 

Preparations  as  affording  evidence  of  delin- 
quency, vU.  18-22.  Illustrations,  19,  68.  Different 
orders  of  preparation,  19.  Case  of  Captain  Don- 
nellaii  cited  in  illustration,  19-20.  Preparatory  acts 
conclusive  of  guilt  converted  into  separate  offences, 
20.  In  what  distinct  from  attempts,  21.  Inflrmative 
circumstances  applicable,  21-2. 

Presumption — Coke’s  division  of  into  violent, 

probabie,  &c.  discussed,  vl.  231 ; vii.  69. 

— in  law — nature  of,  vi.  115n. 

Pretium  aff'ectionis,  should  be  kept  in  view  in 
legislating  as  to  value,  vi.  411. 

Price’s  views  on  probabilities,  vi.  243. 

Priest — confession  to,  should  not  be  demanded 

as  evidence,  vi.  98-9;  vii.  366-8. 

Priestley  noticed,  vii.  90  6,  430  a. 

Primum  mobiles  enumerated,  vii.  84  6-5. 
Principal  facts  — general  view  of,  as  objects 
of  penal  aqd  non-penal  procedure,  vi.  215-16. 

distinguished  from  evidentiary,  vi.  44,  208  a,  215. 

See  Circumstantial. 

— and  evidentiary  facts — difficulty  of  showing  connec- 
tion between  the  correspondent  classes  of,  vl.  216. 

Printing — superiority  of  to  writing,  fortran- 

scripts,  vii.  1405.  _ 

Prior  and  posterior  acts  considered  as  princi- 

pal and  probative,  vl.  47-8;  vii.  62-4. 

Prior — Matthew,  referred  to,  vi.  314  6-15  a. 
Prior  V.  Powers — case  of,  vi.  226  n*. 
Prisoner — judicial  examination  of,  vii.  39-44. 

See  Self-inculpatlve  Testimony. 

Privacy  with  regard  to  judicature  and  evi- 
dence, vi.  28  a,  351-80.  See  Publicity  and  Privacy. 

— cases  in  which  extraction  of  evidence  should  be 
subjected  to,  vi.  27-8. 

Prize  court— jobbing  in,  vi.  41  n. 

Probability  and  improbability — relative,  vi.4G. 

See  Improbability. 

Probabilities — Price’s  views  on,  vi.  243. 
Probabilizing  facts,  vii.  4 6. 

Probatio  — Roman  division  into  plena,  minus 
plena,  &e.  vi.  231. 

Probative  force  of  evidence,  vi.  220-3.  Ad- 
mits of  degrees,  220.  The  ordinary  degree,  that 
which  produces  belief  in  mankind,  ib.  Legislator 
sliould  provide  for  its  being  as  great  as  possible, 
221.  By  what  circumstances  increased — quality  of 
witnesses — number — real  evidence,  ib.  By  what 
circumstances  diminished,  221  • 3 — circumstances  re- 
garding source,  222 — regarding  shape,  ib.  Remote- 
ness from  seat  of  perception,  222-3. 

how  estimated,  vi.  14.  Sources  of  Increase 

and  decrease,  14-15. 

and  persuasion  — degrees  of,  how  measured,  vl. 

16  5-17,  223-35.  Importance  of  correct  expression 
for  the  degrees,  223-6.  Elements  affecting  the  a- 
mount  of  persuasion  in  witnesses.  224.  Ambiguity 
of  ordinary  language,  224  6 — application  of  mathe- 
matical, i6.  A scale  of  persuasion,  225;  appllca- 
cation  of  it  to  witnesses,  223-7  ; to  judges,  226-8 ; 
to  appeal,  228  6 ; to  pardon,  ib.  ; to  other  cases  where 
tile  same  question  moved,  229  ; where  punishment 
administered  pro  morio  probationum,  229  a ; to  scien- 
tific evidence,  229.  Incapacity  of  ordinary  language 
for  expressing  the  degrees,  229-30.  Attempts  in 
J'.ngland,  vi.  ^1  -2.  Infinite  scale,  though  the  only 
true  one,  inapplicable,  232-4.  Objections  of  M.  Du- 
mont answered  by  the  Editor,  2M-5. 

compared  with  trustworthiness,  vl.  17  n *- 

the  utmost  that  a case  Is  capable  of  need  not  be 

insisted  on,  vi.  233. 

questions  of  incredibility  are  questions  of,  vii.  80. 

instructions  from  the  legislator  to  the  judge  for 

estimating,  vii.  563-98.  See  Instructions. 

of  circumstantial  evidence,  vii.  64-8.  No  posi- 
tive rules,  vi.  50-3 ; vii.  64.  Search  on  all  ocoMions 
for  improbative  suppositions,  vii  64.  The  number  of 
links  in  the  chain  of  presumptions  renders  it  less 
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strong,  65.  Pyschological  facta  can  never  be  consi- 
dered conclusive  — physical  may,  66;  yet  physical 
should  not  be  subject  to  absolute  rules,  ib.  ■Warn- 
ings to  prevent  under  and  over  valuation,  67. 

Probative  force  of  circumstantial  evidence — 
errors  of  legal  systems  in  regard  to,  vii.  68-73.  In- 
sufficiency of  the  whole,  on  tlie  ground  of  defect  in, 
or  want  of  particular  articles,  68-9.  Corput  dalicti, 
69.  Coke’s  theory  of  presumption,  69-70.  General 
circiimstajitial,  received  to  e.xclurion  of  special 
direct,  70.  Wageroflaw,  j'i.  Expurgatory  oath,  ib. 
Oath  in  supplement,  71.  Facts  excluded  on  ground 
of  being  weak,  71.  Records  of  courts,  71-2.  A single 
article  set  out  as  itself  conclusive,  73. 

of  circumstantial  and  direct  evidence  compared, 

vii.  73-5.  Difference  between,  73. 

ofextrajudicially  written  and  hearsay  evidence — 

instructions  concerning,  vii.  134-7. 

of  transcriptitious  and  hearsay  evidence  com- 
pared, vii.  142. 

loss  of  to  evidence,  in  passing  from  one  medium 

to  another,  vii.  155. 

Procedure — ^^judicial, publicity  and  privacy  con- 
sidered with  regard  to,  vi.  351-80.  See  Publicity. 
e.vclusion  or  evidence  occasioned  by  blind  ar- 
rangements of,  vii.  537-42.  Secrecy  of  the  Roman 
system,  ,538.  Short  time  allowed  for  trial  in  Eng- 
land .538-40.  Examination  by  commission,  with 
Gilbert’s  reasons  for  secrecy,  540-2. 

in  relation  to  imprisonment  for  debt — natural, 

vi.  135  ; technical,  136. 

blind  fl.xation  of  times  for  operations  of,  vii.  239- 

40. 

relation  of  to  law,  vi.  7. 

— natural  and  teclmical.  See  Natural  Procedure  ; 
Technical  Procedure. 

— summary — recording  convictions  on,  vi.  414. 
Proces- verbal — an  instance  of  e.xtempore  re- 
cordation, vi.  82. 

Proctor  uses  excommunication  as  a means  of 
getting  his  bill  paid,  vii.  4265. 

Professional  assistant — reasons  for  admitting 
to  a litigant,  vi.  337 5-38 ; vii.  227 n )i. 

Promissory  oaths — nature  and  effect  of,  vi. 
29  5. 

Prompting  witness  by  suggestive  interroga- 
tions, vi.  394. 

Promptitude  of  answer — a security  for  truth, 

vi.  383. 

Promulgation  of  laws,  vi.  519.  Enforcement 
of  unpromulgated  is  tyranny,  i5. 

Promulgation  paper,  vi.  65  6-7. 

• for  rules  affecting  contracts,  vi.  622,  628,  .578. 

Proof — burden  of,  vi.  136-9.  See  Burden. 

— full,  the  term  discussed,  vi.  231 . 

Property — nature  of,  vii.  81  n. 

— a subject  of  preappointed  evidence,  vi.  508a. 
Prosecutor  gives  evidence  before  grand  jury, 

without  cross-examination,  vi.  476a. 

— testimony  of,  according  to  English  practice,  vii. 

489- 96.  See  Plaintiff. 

— the  taking  the  evidence  of,  in  criminal,  and  not  in 
civil  cases,  considered,  vi.  475. 

— in  case  of  reward — exclusion  of  testimony  of,  vii. 

490- 2. 

— deposition  of  before  a justice  in  case  of  felony,  vi. 
47 1 5-72  a. 

Prospective  view  of  the  Rationale  of  Evi- 
dence, vi.  203-7. 

Protector  and  protege — influence  of  connec- 
tion between  on  testimony,  vi.  160  ; vii.  576^ 
Pioved — meaning  given  to  the  word,  vi.  230; 

vii.  4. 

Provisional  authentication  distinguished  from 
definitive,  vii.  183-4.  The  distinction  unknown  to 
English  law,  1885. 

by  archetypal  draught,  vii.  186. 

— decision,  in  case  of  detention  of  evidence, vii.  379-80. 

— sequestration  as  a remedy  for  the  effects  of  judicial 
delay,  vii.  380-3. 

Prudential  impracticability  defined,  vi.  328  n')'. 
Prussia — law  of,  noticed,  vii.  18  a.  I 


Psychological  causes  of  correctness  and  com- 

pleteness, and  the  reverse,  in  testimony,  vi.  247-50. 

— facts — abetter  field  for  mendacity  than  physical, 

vi.  216. 

improbability  as  regards,  vii.  113-15.  Absence 

of  conformity  in,  114.  Nature  and  effect  of  what  is 
termed  freedom  of  tiie  will,  ib. 

inquiry  as  to,  necessary  in  evidence  as  to  crime, 

vii.  2 5. 

— impossibility  considered  as  a disprobative  fact,  vi. 
47. 

— and  physical  facts  distinguished,  vi.  216  5-17  a. 

Public  offences  particularly  unfit  for  judicial 

privacy,  vi.  369-72. 

— offices,  as  repositories  of  pre-appointed  evidence, 
vi.  653-61.  See  Official  Evidence. 

— opinion — moral  inUucnce  of,  vi.  326-7. 

tribunal  of,  vii.  230  5.  Cases  of  brow-beating 

witnesses  should  be  laid  before,  vi.  4085. 

Publication  of  legislative  debates,  vi.  78-9. 

— as  a security  for  evidence,  vi.  26.  Means  of  aff  ect- 
ing it,  27. 

— with  regard  to  deeds — a term  used  instead  of  au- 
thentication, vi.  S.'jO. 

— of  evidence,  where  of  doubtful  veracity,  vi.  320  5. 


Publicity  — necessity  of,  for  laws,  vi.  77-8. 
— as  a security  for  trustworthiness  of  evidence,  vi. 
26-7,  284-5. 

Publicity  and  privacy — as  applied  to  judica- 
ture in  general,  and  the  collection  of  evidence  in 
particular,  vi.  3.51,  380 ; 

preliminary  explanations,  vi.  351-4  Relative 

terms — highest  publicity  the  whole  world — highest 
privacy  orre  person,  352.  Former  cannot  e.xist, — 
latter  may,  tb.  Publicity  should  be  rule — privacy 
exception,  ib.  Topics,  presenting  themselves  for 
consideration,  353.  Means  of  publicity,  natural  and 
factitious,  354.  Instruments  of  privacy,  354  5. 

uses  of  publicity  to  collection  of  evidence  and 

to  procedure,  vi.  355-9.  Check  on  mendacity  and 
incorrectness,  355  a.  A security  for  correctness  of 
records,  ib.  Protects  from  arbitrariness  of  judge, 
355.  A security  for  the  judge's  reputation,  3.55  5. 
Makes  the  court  a school  of  morals,  355-6.  All  per- 
sons should  be  free  to  take  notes  of  the  evidence, 
for  the  perpetuation  of  these  advantages,  3.56.  Same 
reasons  apply  to  publication  of  evidence,  and  of  re- 
marks, 357.  Has  had  effect  of  making  judge  spi  cify 
reasons,  75.  Argument  by  Oughton,  that  publicity 
gives  opportunity  for  witnesses  to  conspire,  com- 
bated, ib. ; tliat  they  might  act  in  fear  of  resentnrent 
of  parties,  357-8.  Presence  of  the  Bar,  how  far  ad- 
vantageous, 358  How  far  appeal  may  be  a succe- 
daneum  to  publicity,  358-9. 

exceptions  to  the  principle  of  universal  publi- 
city, vi.  359-68.  In  what  respects  publicity  not  neces- 
sary, 359-60.  Objects  for  wliich  e.xemption  from  it 
may  be  sought,  3(k).  Preservation  of  judge,  .parties, 
&c.  from  violence  and  annoyance,  360-1.  Preventing 
mendacity -serving  information,  361-2.  Prevention 
of  disclosure  which  may  tend  to  non-forlhconiing- 
ness,  362-3.  Preservation  of  reputation  and  family 
peace,  363-7.  Regard  to  decency,  367-8.  I’reserva- 
tion  of  State  secrets,  368-  9. 

precautions  to  be  observed  in  the  application  of 

the  principle  of  jirivacy,  vi.  369.  Concealrnent-should 
not  be  by  fi.xed  rules— should  not  exceed  what  is  ne- 
cessary— sliould  not  be  tlie  attribute  of  a particular 
court,  ib. 

cases  particularly  unmeet  for  privacy,  369-72. 

Crimo.s,  especially  public  ones,  360-72.  'the  judge 
alone  should  not  have  right  to  seclude  such  cases, 
370  ; nor  should  he  at  instance  of  prosecutor  alone, 
or  defendant  alone,  or  both,  370-2.  A middle  course, 
suggested  where  secrecy  necessary,  370  5. 

errors  of  Roman  and  English  law  on,  vi.  372-80. 

Publicity  the  leading  princl,.le  of  English — .secrecy 
of  Roman,  373.  Secrecy  in  equiiy  courts,  and  Gil- 
bert’s reasons,  374.  Wife  alienatiiig  land  with  con- 
currence of  her  husband,  375.  Secrecy  before  Master 
in  Chancery  and  other  like  officials,  375-6.  publi- 
cation of  trials,  377.  Affords  opportunities  ot  ob- 
taining ulterior  evidence,  ib.  Baffles  alibi,  •j'6- 
French  method  of  solicitation,  379.  Inapplicability 
in  this  country,  380.  . i-  .•  „.i.. 

Punctuation — laws  of,  liow  far  distinct  y 


established,  vi.  461  5. 

Punishment — effect  of  on 


belief,  vii.  lOB-lU. 
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Pimishmoiit — effect  of  on  trustworthiness  of 
i-vidcncc,  vi.  22,  268-70.  See  Sanction  — Legal. 

. — as  u security  for  trustworthiness  of  testimony,  vi. 
28t-5,  291-308  Di-tinctions  of  falsehood  — blame- 
less, hlameahle  from  temerity,  and  blaineable  from 
intention,  292-3.  Kal-.e  incidence  of  pun  shraent  on 
the  fal.sc  oath  iii.stoad  of  the  mendacity,  294-5.  Rules 
— Temerity  should  be  punished,  29.5-6 ; Amount  of 
jiunishment  for  falsehood  should  be  sufficient  pro- 
tection without  aid  of  other  sanctions,  296  ; Regard 
to  be  had  to  extent  of  the  mischief  done,  296-7 ; Liti- 
gants should  be  punished  for  false  statements,  297- 
302.  Defects  of  Roman  law  regarding  punishment 
for  falsehood,  302-3.  Of  Knglish  law,  303-8. 

— substituted  for  oath,  to  secure  public  funds  from 
fr.iudulent  claims,  vi.  313. 

— apprehension  of— effect  produced  by,  vii.  6«. 

— evidence  that  may  occasion,  not  on  that  ground  to 
be  excluded,  vi.  96,  106-9 ; vii.  443-72.  See  Self- 
di.sserving. 

— rigour  of  increased,  because  operation  of  law  defeat- 
ed liy  quibbles  on  the  ground  of  liuiiianity,  vii.  4.53. 

— inaptitude  of  imprisonment  for  debt  as,  vi.  177. 

— according  to  English  law,  as  atestof  depravity,  vii. 
112  5-13. 

■ — whether  registration  should  be  enforced  by,  vi.  84. 

— removal  of,  in  cases  of  mendacity,  promotes  false- 
hood, vii.  262. 

— much  of  what  seems  done  by  fear  of,  done  by  fear 
of  sliaine,  vi.  326  0. 

Purchasers — use  of  a system  of  registration 
to,  vi.  5755. 

Purport — depends  upon  tenor,  vi.  290  a. 

— of  words — precariousnes.s  of  testimony  to,  vii.  136a 
Piissort  — debate  by,  on  limitation  of  testi- 
mony, vii.  537  n. 

Quakers  — impunity  for  crimes  witnessed  by, 
vi.  316  ; vii.  425.  Tlie  law  altered,  vi.  381  note  6. 
Quality  of  witness  — effect  of,  on  probative 
force,  vi.  221. 

— and  quantity  — standards  of,  as  preappointed  cir- 
cuniitanlial  evidence,  vi.  5S3a. 

Qualities — primary,  of  evidence — correctness 
and  comp1etene‘=s,  vi.  21. 

— desirable  in  evidence,  vi.  21-2,  211.  See  Trustwor- 
tliiness. 

Queen’s  Bench.  See  King’s  Bench. 
Questioning.  See  Interrogation. 

Questions  to  witnesses  — should  be  one  by 
one,  and  not  in  strings,  vi.  384;  and  should  arise  out 
of  the  answers,  384-5. 

— in  epistolary  interrogation  should  be  numbered,  vi. 
4113. 

Quibbles  and  quirks — evasions  of  justice  from, 
vi.  148;  vii.  257,  453-4.  Power  of  judge  to  give  or 
refuse  effect  to,  vii.  308. 


Rabelais  — anecdote  of,  vii.  34  7i. 

Rank  of  witness — effect  of  on  testimony,  vi. 

251. 

— in  life  — increases  a man’s  utility  as  a spectator  in 
courts  of  justice,  vi.  361. 

• as  an  ingredient  in  evidence,  vii.  61-2. 

Rationale  — the  term  justified,  vi.  5 6. 

~ of  Evidence  — prospective  view  of,  vi.  203-7. 

Ravaillac  — an  illustration  of  the  effect  of 
oaths,  vi.  318  5. 

Ravaiit — Procedure  Civile  of,  quoted, vi.  303, 

Real  evidence,  or  evidence  from  things,  as  a 
branch  of  circumstantial,  vii.  8-18  ;— No  description 
of  tact  that  may  not  be  tlie  subject  of  legal  inquiry, 
8.  E.vtent  of  the  field,  even  in  penal  law,  9.  Table 
of  facts  as  to  the  human  body,  which  may  come 
under  the  cognizance  of  legal  tribunals,  j5.  Things, 
in  the  relation  they  boar  to  a fact  of  delinquency  in- 
dicated, 10.  Coiuiition  of  things  as  source  of  evi- 
dence, disiinguislied  into  relative  and  absolute,  10. 
Immediate  distinguished  rom  reported,  i5.  Infir- 
mative  facts  — illustrations,  11.  The  circumstantial 
evidence  of  possession  of  an  article  of  criminative 
real  evidence,  11-13.  ( See  Possession.)  Interroga- 
tion as  a means  cf  supplying  deficiencies,  14-15. 


Real  evidence — forgery  of,  vii.  15-18.  Com- 

pped  to  subornation  —an  attempt  to  make  objects 
give  a false  tale,  15.  Divided  into  fabrlcative  and 
obliterative,  ib.  Joseph’s  cup  in  Benjamin’s  sack, 
an  illustration,  16.  Erroneous  conclusions  may  bo 
formed  from — the  alteration  may  be  in  self-defence 
against  a false  accusation,  or  it  may  have  been  done 
in  sport,  16-17.  Provision  should  be  made  for  keep- 
ing real  evidence  in  statu,  17.  Defects  of  English 
law  in  this  respect,  18. 

authentication  with  regard  to,  vi.  120 ; vii.  174  6 

173  a. 

the  principle  of  preappointed  evidence  as  exem- 
plified in,  vi.  582-5. 

— . — compared  with  perscnal.  vi.  173  6-4,  218. 

as  distinguished  from  personal — unnoticed  by 

Gilbert,  vi.  183  a. 

— reported  evidence.  See  Reported  Real. 

— property.  See  Land  ; Immoveable  Property. 

— and  move  ible  property  — factitious  distinction  be- 
tw’eeu,  543.  The  distinction  considered  in  regard  to 
authentication  of  wills,  vi.  533,  542-51.  See  Wills. 

Reasons  by  judge  for  decisions — publicity  lias 

occasioned,  vi.  357  a. 

— technical,  characterized,  vii.  4005-1. 
Recapitulation  of  instructions  as  to  the  pro- 
bative force  of  evidence,  vii.  597-8. 

Recognition,  as  a means  of  authentication  of 

deeds,  vi.  516. 

— of  a deed — all  that  is  certified  by  attestation,  vi.  517  n. 
Recolement,  vi.  451-8,  503.  See  Re-exami- 
nation. 

Recollectedness  a security  for  evidence,  vi. 

283,  287-8. 

Recollection  — erroneous,  vi.  252,  Distin- 

guished from  oblivion,  ib. 

— Relreshment  of,  vi.  2M. 

— lielps  to,  vi.  446-51.  See  Helps  to  Recollection. 

— writing  as  an  aid  to,  vi.  328. 

Reconciliation  between  parties — bow  far  the 

prospect  of  obtaining  justifies  judicial  privacy,  vi. 

— 366. 

— courts  of  Denmark,  vi.  24 nt,  326,  366 n. 

Record — mixed  meaning  of  the  word,  vi.  565  a, 

— in  a common-law  suit  characterized,  vi.  73a. 

— animadversions  on  the  conclusive  nature  of  the 
evidence  of,  vii.  71  5-2. 

Gilbert’s  comparison  of  to  a diagram,  vi.  144  a, 

134  5,  565  ; vii.  71  5-2  a. 

— amissing — admits  evidence  of  a perjured  person, 
vii.  409  5. 

— confessing  to  error  in — effect  of,  vii.  436-8. 

— withdrawing— effect  of,  vii.  437  5-8  a. 

— proposed,  of  cases  in  wlilch  suspicious  testimony 
received,  vi.  119;  vii.  161  5-2 a. 

— See  Official  Evidence;  Preappointed  Evidence. 

Recordation  — uses  of  with  respect  to  law- 


suits,  vi.  31. 

— e.xtempore,  as  applicable  to  legally  operative  facts, 
vi.  79-83.  How  supplied,  81.  Precedents  from  Eng- 
lish  and  French  law,  82-3. 

— derivative,  and  registration,  vi.  83-6.  Uses,  viz.  for 
contracts,  &c.  83.  To  what  instruments  applicable, 

83- 4.  How  enforceable,  84.  By  whom  performable, 

84- 5.  Matter  to  be  entered,  85.  Securities  against 
error,  ib.  Registrar’s  duty,  85-6. 

— of  evidence,  vi.  408-19.  See  Notation  and  Recor- 
dation. 

— of  the  species  and  nature  of  the  evidence  received 

in  causes,  vii.  595-7.  ...  e • 

Recorder. — origin  of  the  judicial  office  of,  vi. 
654‘n. 

Recordeis — temporary,  how  they  might  be 
obtained  among  various  menibera  of  society, vi.  81-2. 
Precedents  from  English  and  French  law,  82-3. 
Recoveries — common,  vii.  283  6-4  a. 


Redesdale — Lord,  quoted,  vi.  42  n. 
Re-examination,  repetition,  or  recolement,  vi. 
451-8.  Systematic  in  Roman  law — incidental  in 
English,  4.52.  Apparent  objects,  ib.  One  only  gained 
— assistance  to  correctness  and  completeness,  w. 
Objects  better  supplied  by  other  ptovisions,  tb>  Aa- 
mission  of  re-examination  only  on  special  <»uae,  to, 
4.53-4.  Faculty  of  amendment  in  Enguso  equity 
practice,  453-8.  Uncertainty  of,  436-6.  Dluatravlous 


cited,  456. 


635 


TWO  VOLUMES  ON  EVIDENCE. 

# 


Reference — liberty  of,  where  weak  evidence 

received,  vii.  1636. 

when  case  deferred,  vl.  104. 

Reform  of  the  law.  Nee  Law  Reform. 

recapitulation  of  the  interests  and  prejudices 

which  impede,  vii.  211-14. 

Register  of  births,  marriages,  and  deaths,  vi. 

566-74.  See  Genealogical  Facts. 

system  of  in  England,  567  n.  Bill  for  Scot- 
land, ib. 

Registration  of  testimony,  vi.  408-19.  Nee- 

Notation. 

— judicial— system  of  proposed,  vi.  330.  Subjects  of, 
ib.  Uses  of— as  a check  on  the  judge ; with  a view 
to  appeals  and  future  litigation,  &c.  ib.  aee  Official 
Evidence. 

— transcriptitious,  as  applied  to  contracts,  vi.  5/5-82. 
Uses — preservation  and  promulgation,  575.  Securi- 
ties, debts,  sale,  ib.  Leases,  575-6.  What  contracts 
to  be  registrable,  576.  Whether  in  whole  or  part — 
expense  apart,  the  whole,  ib.  Mode  of  enforcement 
— difficulties  where  there  is  no  professional  person, 
but  all  such  personally  liable,  577-8.  Mode  of  noti- 
fication-letter of  advice,  579.  Mode  of  designation 
in  the  case  of  land,  ib.  Limits  to  tiie  application  of 
the  practice — extent  to  which  secrecy  compatible, 
580-81.  Importance  of  reducing  the  matter  to  be 
transcribed— aberrations  of  English  practice,  581-2. 

— publicity  a security  for  correctness  of,  vi.  355  a. 

— of  tacts  connected  with  character  evidence,  vii. 
596-60. 

— of  marks  of  manufacturers,  &c.  for  prevention  of 
forgery,  vi.  584-5.  Illustration  from  fabrics  copy- 
right act,  584  n. 

— of  the  species  and  nature  of  the  evidence  received 
in  causes,  vii.  595-7. 

— See  Freappointed  Evidence  ; Record ; Recordation. 
Registmm  Brevium  referred  to,  vii.  458  a-9. 
Regular  procedure — prejudices  in  favour  of 

the  term.  vii.  198  6,  199  _ 

Regulations — precautionary,  in  the  admission 
of  casually- written  evidence,  vii.  125-G. 

— — for  the  weighing  of  evidence.  See  Instructions. 
Reid — Dr.Thomas,  noticed,  vii.  95  a. 
Reinstatement — eventual,  in  the  case  of  evi- 
dence having  been  found  deceptious,  vii.  163  a.  | 

Rejoinder  in  civil  action,  vi.  480  a. 

Relations — social,  the  interests  arising  from  as 
alfectlng  testimony,  vi.  160-4;  vii.  575-7- 
Religion — when  employed  by  tyranny  to  ex- 
tirpate morality,  vi.  117  n. 

— mistaken  presumption,  that  all  men  act  under  in- 
tiuence  of,  vi.  320  n t. 

Religious  belief — the  disposition  to  coerce  for, 
traced,  vii.  109  ra. 

exclusion  of  witnesses  on  the  ground  of,  dis- 
cussed, vi.  106 ; vii.  420-7.  Caused  by  antipathy,  vii. 
426-7. 

— sanction— effect  of  on  evidence,  vi.  20-1,  2C0-1, 270- 
276;  vii.  683  a. 

Reinanet,  when  a jury  trial  deferred,  vi.  104  a. 
Remedial  measures — inability  of  the  com- 
mon-law courts  to  tedee,  vii.  294. 

Remedy — quibble  of  saying  the  law  gives  one 
for  every  right,  vi.  148. 

Remedies  succedaneous  to  exclusion  of  evi- 
dence, vii.  368-83.  See  Exclusion. 

— suggested  for  the  evils  of  the  technical  system,  vii, 
320-9.  Officers  for  the  department  of  law-reform, 
320.  Substitution  of  the  natural  to  the  technical 
system,  320-1  • Natural  contrasted  with  technical 
procedure,  322-4.  Abolition  of  special  pleading, 
325-6.  Abolition  of  fees,  327-8. 

— the  variety  of, afforded  by  English  law,  vi.  475. 
Remembrancer  in  Exchequer,  &c.  vi.  68  n *. 

— of  the  City  of  London — origin  of  the  office  of,  vl. 
554  n. 

Remitter  of  a cause,  vi.  420  5. 

Remoteness  in  time  or  place — effect  of  in 
getting  credence  for  improbabilities,  vii.  89  6-90. 

— of  tK.stiinony  from  seat  of  perception — effect  of,  vi. 
222  6-3. 


Repetition  or  amendment  in  equity  causes 
vi.  455-8.  ’ 

— of  evidence  on  the  Scottish  system,  vi.  451-8.  See 
Re-examination 

Replication  in  civil  action,  vi.  480  a. 

Replies  in  written  evidence  should  be  num- 
bered in  conformity  with  questions  and  answers, 
vi.  441-3. 

Reported  real  evidence,  i.  e.  supposed  real 
transmitted  through  oral  or  casually- written,  vii. 
152-4. 

Reporting  proceedings  in  legislative  bodies, 

vi.  78-9. 

— witness  judicially  appointed,  vii.  153. 

Reports  of  decisions  — effect  of  publishing, 

vii.  316  6-16. 

Repositories  for  preappointed  evidence,  vi. 
553-61.  See  Official  Evidence. 

Representations  in  Scottish  procedure — fees 
and  delay  from,  vii.  221-5. 

Republics — difficulty  in  reconciling  to  judicial 
privacy  where  necessai-y,  vi.  372  a. 

Reputation — pecuniary.  See  Pecuniary  Re- 
putation. 

— the  law  may  work  upon,  as  well  as  upon  property 
and  person,  vii.  50  n. 

— of  an  accused  person — how  far  it  is  evidence,  vii. 
56-60.  See  Character. 

— of  theft — punishment  for,  vii.  446  w. 

— how  far  danger  to  violation  of,  justifies  restriction 
of  judicial  publicity,  vi.  364-7. 

— regard  for — effect  of  on  testimony,  vii.  570  6-1. 

— of  judge — publicity  protects,  vi.  3.556. 

Request — courts  of,  natural  procedure  before, 

vii.  321-3. 

Respect  to  persons  in  authority — mischief  of 
the  proposition  that  nothing  should  be  done  to  re- 
duce, vii.  331. 

Responsibility — official,  vi.  556-9.  Only  in 

its  burthensome  ssnse — carrying  with  it  actual  loss — 
tiiat  it  is  efficacious,  656.  If  it  arise  only  from  power, 
the  higher  it  is,  the  less  to  be  trusted,  557.  Illu.s- 
tration  trom  declarations  of  opinion,  which  may  be 
purchased  to  any  ab.surdity,  ib. 

in  regard  to  correct  registration,  vi.  72-3. 

— of  public  boards — lowness  of,  vi.  557  6-8. 

— weakened  according  to  the  numbers  among  whom 
it  is  spread,  vi.  379  6. 

Re.stitiition  — provision  for  eventual,  in  case 
of  decicion  on  weak  evidence,  vii.  123  6. 

Restoratives  to  the  competency  of  evidence 
by  English  practice,  vii.  433-40.  Are  proofs  of  the 
absurdity  of  exclusion,  433.  Burning,  434-5.  Great 
seal,  435.  Sceptre,  435-6.  Confessing  to  error  in 
record,  436-8.  Resigning  interest,  438-40,  507* 

Return  to  a mandamus  characterized,  vi.  4625. 

Revenge — influence  of,  never  taken  into  view 
by  lawyers,  vi.  475  6. 

Revenue  offences  not  treated  with  proper  se- 
verity  by  the  moral  sanction,  vi.  268 n. 

Revisals — how  far  correctness  of  transcripts 
secured  bt  vi.  171. 

Reward — effect  of  on  belief,  vii.  108-10. 

Rewards  to  informers — effect  of  considered, 
vii.  490-2. 

Right  must  correspond  to  obligation,  vi.  294  w. 

— that  the  law  gives  none  without  a remedy — a quib- 
ble, vi.  1486. 

Rights — an  expression  applied  to  unexplained 
and  fictitious  entities,  vi.  9 n. 

— application  of  preappointed  evidence  to,  vi.  GO,  50S«. 

— and  obligation — how  effect  given  to,  vi.  7 a. 

— new,  nature  and  description  of,  vi.  8 » + 

Rigorists  and  Liberals  — their  disputes  con- 
cerning evidence,  vi.  145-8. 

Robinson  Crusoe  referred  to,  vii.  94  a. 

Rolls — Master  of,  origin  and  jurisdiction  of, 
vi.  423.  . . 

Roman  law — system  of  extraction  ol  evidence 
under,  vi.  32 n. 
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Roiiniii  law — cross-examination  and  confron- 
tation according  to,  vi.  33-4,  501-4. 

deposition  according  to,  vi.  30-7. 

atHdavit  evidence  according  to,  vi.  38. 

— — c.vaminations  by  commission  derived  from,  vi. 
1144. 

scientific  evidence  according  to,  vi.  229  4. 

attempts  of  to  e.vpress  degrees  of  probative  force, 

vi.  230-1. 

forgery  ranked  by,  under  the  crimen  fahi,  vi . 247  o. 

the  dolus  of.  vi.  248  4. 

culoa  and  temeritas  according  to.  vi.  249  nt. 

defects  of,  in  punishment  for  fiilse  testimony, 

vi.  302. 

the  oath.s  in,  vi.  ,322-3. 

judges  sole  examinants  in  high  crimes  by,  vi.  34.50. 

‘errors  of,  in  respect  lo  publicity  and  privacy  in 

judicature,  vi.  372-80.  See  Publicity. 

method  ofautheiiticating  depositions  by,  vi.417  4. 

local  judicature.s  of,  vi.  430  n f. 

e.xaniinations  under,  are  only  employed  in  pur- 
part, not  in  tenor,  vi.  4404. 

inode  of  e.'canr  natlon  of,  partakes  of  scriptural 

and  vim  voce,  vi.  444  o. 

sy.-tem  of  re-examination  under,  vi.  451-4.  See 

Re-examination. 

incongruities  of,  in  respect  to  extraction  of  evi- 
dence, vi.  499-.501.  See  Extraction. 

rule  as  to  corpus  delicti  in,  vii.  69  n t. 

importation  of  equity  from,  vii.  297. 

e.xclusion  of  evidence,  probably  imported  from, 

vii.  390  4. 

danger  of  mendacity  from  method  of  collecting 

evidence  under,  vii.  392. 

paucity  of  legal  fictions  in,  vii.  419  4-20  a. 

confessorial  evidence  under,  vii.  446  a. 

— — aberrations  of,  in  respect  to  the  requisition  of 
more  than  one  wiiness.  vii.  525-30. 

secrecy  of  examination  according  to,  vii.  .538-42. 

aberrations  of,  in  respect  to  making  some  kinds 

of  evidence  conclusive  vii.  549-58 

ca.sually  animadverted  on,  vi.  32«*,  38,39, 170  4, 

395  (t.  399  4,  421  4.  462,  465  4,  486,  491,  492  -504,  547  n ; 
vii.  69,  70,  160  4,  327  m,  370  a,  489  a. 

Rooke — Mr.  Justice,  noticed,  vii.  430  6. 
Hosslyn — Lord,  noticed,  vi.  139  6. 

Rousseau,  incident  of  liis  prosecution  of  Sau- 
rin,  vii.  34  a. 

Rule  to  show  cause — motion  for,  vi.  477  6. 
Rules — general,  not  applicable  to  probative 
force  of  circumstantial  evidence,  vi.  50-3. 

— unbending  in  evidence  — superiority  of  cautionary 
instructions  to,  vi.  151-2. 

— of  law  founded  on  erroneous  inferences  from  cir- 
cumstantial evidence,  vi.  .53-7. 

Rumour — a ground  of  punishment  in  eccle- 
siastical practice,  vi.  493  4-4 a. 

Russel — Lord  William,  noticed,  vii.  413  a. 
Russell’s  Forms  of  Process  quoted,  vii.  222-4. 

Sacrament  taken  as  a bond  of  union  by  as- 
sassins, vii.  4'22  4. 

Safe  custody  with  regard  to  evidence,  vii. 
175  a. 

Safeguards  against  suspicious  evidence,  vi. 
110-1.9  ; vii.  593-7.  Declaration  of  credence  from 
exhibitant,  vi.  117-18.  Code  of  instructions  for 
weighing  evidence,  118-19 ; vii.  5(i3-98.  (.see  Instruc- 
tions. 1 Recordation  of  cases  where  inferior  evidence 
received,  vi.  119  ; vii.  595-7. 

Sailors — the  importance  attached  by,  to  pe- 
culiar form  of  an  oath,  vi.  319  n*. 

Sale  of  justice,  vi.  1-34  6. 

— use  of  registration  to  the  contract  of,  vi.  575  4. 
Sanction — the  several  species  of,  as  the  causes 

of  trustworthiness  in  evidence,  vi.  18-21,  260-1  ; vii. 
394.  Tlie  physical,  the  legal  or  political,  the  moral 
or  popular,  and  the  religious,  defined  and  distin- 
guished, i4. 

— physical— operation  of  on  trustwortliiness  of  evi- 
dence, vi.  262-4.  Love  of  ease,  by  avoidance  of 
trouble  of  invention,  tends  to  truth,  262.  Application 
to  the  proverb,  that  children  and  fools  speak  truth, 
263.  T/ie  motive  weak  and  easily  counteracted,  264a. 


Sanction,  moral  or  popular — operation  of  on 
trustworthiness  of  evidence,  vi.  264-8.  Dependence 
of  mankind  on  the  exercise  of  veracity,  264.  More 
especially  in  judiciid  questions,  265  a.  Counter- 
action of  the  sanction  in  favour  of  evil,  by  induce- 
ments to  conceal  vice,  vi.  265.  Classes  having  an 
Interest  separate  from  that  of  the  rest  of  the  com- 
munity, prompting  to  falsehood,  565-7.  Falsehoods 
that  arc  supported  by  the  sanction,  567-8. 

— legal  or  political — operation  of  on  the  trustwortlil- 
iiess  of  evidence,  vi.  268-70.  Applies  where  the  moral 
sanction  deficient  — public  offences,  &o.  268.  Asa 
cause  of  veracity,  counteracted  by  the  punishment 
of  self-crimination,  ib.  Unfaithfulness  to  his  trust 
of  tile  administrator  of  this  sanction,  269. 

— religious  — operation  of  on  the  trustworthiness  of 
evidence,  vi.  270-76.  Propagator  of  a religion  seeks 
to  infuse  veracity  in  followers,  270-1.  In  applying 
scripture  to  advanced  states  of  civilization,  defi- 
ciencies filled  up  from  the  moral  sanction — and  any 
fiilsehoods  that  are  now  justified,  so  sanctioned,  271. 
Cases  in  which  force  of  religious  sanction  has  ope- 
rated to  produce  perjury,  z71  4.  Peculiarities  of  the 
Mahomedan  code,  ib.  272.  Feebleness  when  not  as- 
sisted by  the  legal  and  moral,  272.  Illustrations  of 
its  inefficacy — solemn  declarations  on  controverted 
points — unanimity  of  juries,  and  findings  under  the 
value  of  forty  shillings — falsehoods  in  Irwsuits  — • 
university  oaths,  273-4.  Ease  with  which  this  sanc- 
tion counteracted  by  any  other,  274-5.  Uses  to  which 
it  is  peculiarly  applicable,  275  4-Ga. 

arrangements  for  pointing  the  force  of  l-i  adml 

nistering  oaths,  vi.  319. 

Sanctions  which  hind  a witness  to  the  obser- 
vance of  truth  enumerated,  vii.  569. 

Sarpi — Paul,  noticed,  vi.  1 1 6. 

Sasines — ^register  of  in  Scotland,  vi.  579  n|. 

Saurin  — incident  of  Rousseau’s  prosecution 
of,  vii.  34  a. 

Savages — reason  of  the  credulity  of,  vii.  92. 

Scale  of  persuasion — an  infinite  one  inappli- 
cable, though  the  only  true  one,  vi.  232-4. 

— decigrade,  of  persuasion,  with  reference  to  evi- 
dence, vi.  225. 

— of  trustworthiness,  vj.  167-8. 

Scandal — a designation  of  irrelevant  evidence 
in  equity,  vii.  363  6, 365  6-6  o. 

Sceptre  — competency  of  witness  restored 
through,  vii.  435  4-6  a. 

School^ — court  of  justice  considered  as  a,  vi. 
355  4-6a,  3C5  4. 

Schoolmasters  acting  as  notaries,  vi.  5306. 

Science — advantage  of  nomenclature  to,  vi. 
442. 

— cause  of  advancement  of,  vi.  2264. 

— questions  in  we  questions  of  evidence,  vi.  208-9. 
Scientific  evidence,  vi.  214. 

nature  of,  and  relation  of  scale  of  probative  force 

to,  vi.  229. 

difference  between  Roman  and  English  law  as  to, 

vi.  228  4. 

— language — improvements  in,  vi.  226-7  re. 

Scotland — absence  of  separate  equity  judica- 
ture in,  vii.  302  a. 

— cessio  bonorum  in,  vi.  181-2. 

— clergymen  acting  as  notaries  in,  vi.  530 re. 

— delays  in  the  procedure  in,  vii.  221-4.  See  Session — 
Court  of. 

— female  witnesses  once  excluded  by  the  law  of,  vi.  116. 

— forms  of  notice  or  citation  in,  vii.  2534. 

— holograph  deeds  in,  vi.  515  re. 

— increase  of  jurisdiction  of  sheriffs  in,  vii.  234  n*. 

— law  of,  inimical  to  fictions,  vii.  327  re,  419  4. 

— law  of  as  to  authentication  of  writs,  vi.  122  re  t- 

— law  of  deathbed  wills  in,  vi.  531  re. 

— law  of  as  to  marriage,  vii.  580. 

— local  courts  of,  vii.  224,  698. 

— manner  of  swearing  witnesses  in,  vii.  423-4n. 

— meditatio  fugae  warrants  in,  vi.  334 re. 

— nullity  of  informal  deeds  in,  vi.  517  n. 

— practice  as  to  pleading  guilty  in,  vi.  473  n». 

— puling  a witness  of  partial  counsel  in,  vii.  440. 

— registration  of  contracts  in,  vi.  575  re,  579  re  t,  Ml  n. 

— rejection  of  tendered  testimony  in,  vii.  396  4-6. 

— repetition  of  evidence  in,  vi.  451  4-2, 

— witnesses  kept  apart  from  each  other  m,  vl.  es>i  n . 


TWO  VOLUMES  ON  EVIDENCE. 


Scribe.  See  Writer. 

Script — how  far  should  be  consultable  by  wit- 

ness, vi.  386-92.  See  Notes. 

— litigant  founding  on,  should  declare  his  credence 
in,  vi.  117-18. 

— cases  in  and  conditions  on  which  transcript  of 
should  he  received,  vii.  143-9.  See  Transcript. 

— authentication  and  de-authentication  of,  vi.  1 19-28. 
See  Authentication. 

Scription.  See  Writing. 

Scripture— holy,  evidence  for,  transmitted 
evidence,  vii.  158 «. 

Scrutiny — etfect  of  on  testimony,  vi.  173a. 

Scrutinized  evidence  compared  with  unscru- 

tinized, vi.  169. 

Seal — what  kind  of  will  restore  competency 

of  witness,  vii.  4355,  4386-9. 

Sealing  deeds  in  England — inconsistency  of 

the  rules  as  to,  vi.  516  n *.  See  Sigillation. 

Seclusion.  See  Publicity  and  Secrecy. 

— how  far  justifiable,  to  keep  accused  person  or  wit- 
ness from  intercourse  or  tampering,  vj.  450-51. 

Second-hand  evidence  preferred  in  practice 

to  direct,  vi.  108-9. 

Secrecy  as  evidence  of  delinquency,  vii.  47-8. 

— extent  to  which  compatible  with  registration  of  con- 
tracts, vi.  580-1. 

— of  the  Roman  system  of  e.xamination  considered, 
vii.  537-8,  540-2.  See  Privacy. 

Secret  register,  in  which  reasons  for  taking  or 

refusing  objectionable  testimony  entered,  vi.  97»*. 

Secrets  in  trade — whether  the  divulgation  of 

should  be  required  from  a witness,  vii.  347  b. 

— state,  how  far  they  justify  restriction  of  judicial 
puidicity,  vi.  368. 

should  not  be  extortable  in  evidence,  vii.  348. 

Security — instruments  of  in  regard  to  evi- 

dence, vi.  22. 

Securities  tor  trustworthiness  of  evidence— 

See  Trustworthiness. 

makeshift  evidence  deficient  in,  vii.  118. 

— false,  for  the  trustworthiness  of  evidence  — viz. 
oaths,  exclusions,  See.  vi.  28. 

Seduction — punishment  of  in  England,  vii. 

3.5  n. 

Self-contradictory  assertions — more  readily 

believed  than  simply  incredible  ones,  vii.  111. 

Self-criminative  testimony-p-causes  of  exclu- 
sion of,  vii.  449-51.  The  interest  of  criminals,  449. 
Political  partizLins  protecting  each  other,  450.  Cor- 
responding interest  of  lawyers,  451. 

pretences  for  the  exclusion  of,  vii.  451-8. 

Cruelty  of  making  a man  convict  himself,  4.')l-4. 
Fox-hunter’s  reason — fairness,  454  Reference  to 
unpopular  institutions — Inquisition,  Star-chamber, 
and  High  Commission,  4.55-8. 

history  of  the  rule  excluding,  vii.  4-58-63. 

Checking  investigation  in  ecclesiastical  courts,  458. 
A contrary  practice  once  in  use,  459-60.  Instance 
<if  examination  of  defendant,  461-2. 

exclusion  of,  when  the  criminality  is  distinct 

from  the  cause  in  hand,  vii.  466-8.  The  exclusion 
more  pernicious  in  this  case  than  others,  ib. 

Self-defence — mendacity  allowed  to  criminals 

on  the  principle  of,  vi.  472a. 

Self- discrediting  testimony  — exclusion  of 

considered,  vii.  465  5-6  a. 

Self-disservin-j  testimony — exclusion  of  con- 

sidered, vii.  445-72 ; — 

uses  of,  and  mischiefs  from  exclusion,  vii. 

445-9.  The  most  effectual  evidence,  446.  The  re- 
jection compels  recourse  to  worse  evidence,  and  the 
consequent  chance  of  injustice,  ib.  Saving  delay, 
vexation,  and  expense,  447.  See  Self-criminative ; 
Self-onerative. 

inconsistencies  of  English  law  with  regard  to, 

vii.  468-72.  Admission  of  casual  notes  and  hearsay 
evidence,  468-9.  Examinations  before  justices,  469. 
Motion  for  an  information,  470  Motion  causes, 
470-71.  Interrogatories  by  the  master,  471.  Affi- 
davits on  bringing  up  for  judgment,  ib.  Bill  in 
equity,  471-2. 
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Self-mculpative  testimony  as  evidence  of  de- 

linquency, vii.  29-45; — 

confession  and  confcasori.al  evidence  de- 
fined and  distinguished,  vii.  29-3>.  Coniession  is 
complete  and  direct  evidence— confessorial  requires 
inference,  .50.  Should  not  be  considered  as  .miount- 
Ing  to  confession,  without  interrogation,  31. 

— extrajudicially  delivered,  vii.  32  6.  The 

various  species,  with  their  causes  of  tran.spii  ation 

con  spiratoriai,  coil  fidentia  I , jactitantial,  unadvi  scdly 
colloquial,  unadvisedly  exculpative,  penitential,  su- 
perior-benefit-seeking, 32-3.  Inflrmaiive  conside- 
rations—misinterpretation,  33  4;  incompleteness, 
34  ; mendacity,  or  false  stat-ment  of  guilt,  .34  5, 
Distinction  between  designed  and  undesigned,  35  6. 

judicially  delivered,  vii.  36  8.  Un-idvisedly 

self-exculpaiive,  and  penitential,  36.  Motives  for 
confession  considered,  37.  Ways  in  which  confes- 
sion may  be  false,  ib.  Witchcraft,  ib.  Should  be 
circumstantial,  and  particular  as  to  time  and  place. 
37-8. 

extracted  by  interrogation,  vii.  39-44.  The 

subject  in  general— delinquent’s  efforts  to  save  him- 
self, tend  to  elucidation  of  his  guilt,  39-40  Differ- 
ence in  point  of  effect  between  e.xtrajudicial  and 
judicial,  41  4.  Advantage  of  having  both  united, 
43.  Rejection  of  this  species  of  evidence  in  Eng- 
land animadverted  on,  43-4. 

impropriety  of  the  exclusion  of,  xd.  106-9.  See 

Self-criminative ; Self-disserving. 

rejection  of,  tends  to  accumulate  irrelevai.t 

evidence,  vii.  364  a. 

exclusion  of  an  admission  of  the  injustice  of 

the  penal  law,  vii.  348-9. 

strength  of,  vi.  404. 

Self-onerative  testimony — exclusion  of  con- 
sidered, vii.  463.  lias  less  claim  for  exemption  than 
self-crirninative,  ib. 

Self-preservation  — effect  of  on  testimony, 

vi.  155  a. 

an  illustration  of  the  effect  of  motives  on  evi- 
dence, vi.  2.59  b. 

Sense  — organs  of,  connexion  between  im- 
pression on,  and  judgment  performed  in  conse- 
quence, vi.  250  b. 

— common  and  moral,  dispute  between  the  respective 
partisans  of,  vi.  239. 

Senses — evidence  presented  to,  the  only  kind 

that  cannot  lie,  vii  73  6-4  a. 

— the  dispute  as  to  whether  they  are  capable  of  being 
deceived,  vi.  2506-1  a. 

Sensibility  to  motives — effectof  on  evidence, 

vii.  395  a. 

Sentences — importance  of  distinctness  in  the 

structure  and  limitation  of,  vi.  461  6. 

Separatists — law  as  to  evidence  by,  vi.  381, 

note  6. 

Sequences  of  facts — evidence  from,  vii.  62-4. 

Sequestration — provisional,  as  remedy  against 

the  effects  of  judicial  delay,  vii.  380-3. 

Servant  and  master — effect  of  connexion  be- 


tween on  evidence,  vi.  160  6 ; vii.  576. 

Service  of  notice — abuses  as  to,  vii.  249-55. 
Session — court  of  in  Scotland — delays  in,  vii. 
221-5.  Sham  representations,  221-2.  Opinion.s  of 
lawyers  on,  223.  Evils  nut  concealed  by  tliem,  22 1. 
Alterations  since  the  author  wrote,  221  n,  221  n. 
vibrations  of  causes  in,  vii.  237  a. 


Sessions  favourably  contrasted  with  assize.-:, 
vii.  237  6-8  a. 

Sex  of  witness — effect  of  on  testimony,  vi.  ’2.54. 
Sexual  connexions — interest  arising  Iroin  a.s 
affecting  the  trustworthiness  of  testimony,  vii.  .577- 
81.  Husband  and  wife,  vii.  .577-9.  Concubinage, 


579-81. 

Shall  — meaning  of  the  word  discussed,  vi. 
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iham  bail — a fiction  of  law,  vii.  284-5. 

-notices,  called dlstringa::scs,  vii.  221. 

-pecuniary  checks  on  delay,  ve.vat;on,  and  expo 
vii.  307,  , , 1, 

-plea — less  obnoxious  than  other  j lens.  ' J;  - 

- representati.  ns  in  ("oui  t of  Session,  vii.  — 

- writs  of  error,  vii.  211-16. 


GENERAL  INDEX  TO  THE 


as 

Shame  as  a security  for  the  trustworthiness 
of  testimony,  vi.  24,  326-7  ; vii.  570  5-1.  Acts  often 
wliero  punishment  is  supposed  toact,  vi.  326-7.  More 
impartial  in  its  application,  ib. 

— as  the  consequence  of  testimony — not  of  itself  a 
suflicient  ground  for  exclusioii,  vii.  463-5. 

Sheen — trial  of,  noticed,  vii.  257 n ||. 

Shopkeeper — evidence  ot,  to  charge  a cus- 
tomer, vii.  i23.  167. 

Shop-books  as  evidence,  vii,  151  b,  167. 

Short-hand — aptitude  of  for  verbatim  regis- 
tration, vi.  412  Jl. 

writer — an  official,  should  be  attached  to  courts, 

vi.  414  a.  Instance  in  central  criminal  court,  414  ti. 

Siam — the  incredulity  of  the  king  of,  adduced 
in  illustration,  vii.  95  «,  99-100. 

Siddons — Mrs.,  noticed,  vi.  146  «. 

Sight — nature  of  defects  in  sense  of,  vi.  2505. 

Sigillation  as  a means  of  authentication  of 
contracts,  vi.  5156-16 a. 

Signature — proving  by  extraneous  witnesses 
instead  of  questioning  the  party,  vii.  448. 

— onomastic  and  symbolic  distinguished,  vi.  515  6. 

Silence — equivalent  to  confession,  vii.  39  b. 

— on  examination,  asevidenceof delinquency, vii.  24-9. 

Similitude  of  hands — evidence  from,  vii.  177- 
79. 

Sincerity — declaration  or  oath  of,  by  a litigant 
founding  on  makeshift  evidence,  vii.  162-3  6. 

Sinister — application  of  the  word  to  motives 
and  interests,  vi.  258. 

— Interest.  See  Interest. 

Sittings  uninterupted  on  the  part  of  courts 
of  justice  recommended,  vii.  371-3. 

Situation  of  a witness — etfect  of,  on  his  tes- 
timony, vi.  160-4. 

— of  an  accused  person  in  respect  of  motives,  means, 
disposition,  cliaracter,  and  station,  as  evidence  of 
delinquency,  vii.  53-C2. 

Slaves  in  West  Indies  — enormities  which 
might  be  exercised  against,  from  exclusion  on  tlieir 
evidence,  vi.  86  «. 

Social  connexions — interest  arising  from,  as 
affecting  the  trustworthinessof  testimony,  vii.  575-7. 

Solemnities— application  of  to  contracts,  &c. 
See  Formalities. 

— for  administration  of  oath,  vi.  319-21. 

.Solicitation  of  judges,  according  to  the  old 

system  in  France,  vi.  379  6. 

S[)aiii — limitation  of  testimony  in,  vii.  536  6-7. 

Special  commission  for  examining  witness, 
vi.  956. 

— order  in  equity  for  admission  of  evidence,  vi.  490. 

— pleading  — nature  of,  vii.  2736-4 «. 

abolition  of  recommended,  vii.  325-6.  Contrasted 

with  the  plan  of  anticipative  survey,  3706. 

Speciality  distinguished  from  circumstantia- 
lity, vi.  286  6-7. 

Spiritual  courts  — origin  of,  vii.  294  6. 

Spontaneous  or  uninterrogated  testimony,  vi. 
458-65 

— -7-  — in  what  cases  to  be  received,  vi.  4.58-69.  Con- 
ditions, that  the  statements  are  such  as  if  false 
bring  immediate  opprobrium,  and  can  be  specifi- 
cally disproved,  459.  Instance — one  swearing,  to 
get  an  annuity,  that  another  is  alive,  ib.  Should  be 
subject  to  scrutiny,  4.59-60. 

— -^_bow  to  lessen  the  imperfections  of,  vi.  460-2. 
Division  into  distinct  numbered  articles,  461.  Use 
of  the  first  person,  462.  The  extent  of  persuasion 
distinguished,  ib. 

abusive  applications  of  in  English  law,  vi. 

462  5.  Different  kinds  of,  462-3.  Sinister  interest 
occasions  use  of,  464. 

— self-inculpative  evidence.  See  Self-inculpative 
spontaneous. 

Spiiriousiiess  — application  of  preappointed 
evidence  to  prevention  of,  vi.  613  6. 

— der'larat'on  of  suspicion  of,  should  be  made  by  im- 
pugner  of  deed,  vi.  524. 


Spuriousness  — neglect  of  formalities,  when 
to  be  considered  as  evidence  of,  vi.  518.23.  6'ee  For- 
malities. 

— of  a writing— modes  of  proving,  vii.  181-3.  External 
evidence,  181-2.  Internal  evidence,  183. 

Stage  effect  — necessity  of  attending  to,  vi. 
321  a. 

Star-chamber — method  of  proceeding  before, 
vii.  456  n,  459. 

practice  of,  a popular  argument  against  self- 

criminative  evidence,  or  the  examination  of  crimi- 
nals, yi.  317  6 ; vii  455-8. 

noticed,  vii.  291  n,  301  a. 

Starkie  quoted,  vii.  325  «®. 

State  secrets  — how  far  the  preservation  of 
justifies  restriction  of  judicial  publicity,  vi.  3C8. 

States  of  things  distinguished  from  events, 

vi.  217. 

Station  of  an  accused  person  considered  as 
evidence,  vii.  61-2.  Only  exculpatiye,  61. 

Stationer  — law,  functions  of,  vi.  525  n. 

Statistics  — utility  of  preappointed  official 
evidence,  or  registers  to,  vi.  61-2,  72  a,  76  6,  77  a, 
511  6-12  a,  .5.55  6,  562  6-4,  .572-3. 

— judicial,  extent  to  which  they  may  lie  collected,  and 
uses  to  which  applied,  vi.  562  6-4. 

Stature,  human — extent  of  as  a question  of 
credibility,  vii.  87-8.  _ 

Statute  law — certainty  of  as  contrasted  with 
the  uncertainty  of  jurisprudential,  vii.  206-7,309-1 
504. 

bulkiness  and  Imperfection  of  in  regard  to  evi- 
dence, vi.  142. 

the  requisition  of  more  than  one  witness  en- 
forced by,  vii.  526. 

— of  frauds — examination  of  witli  regard  to  wills,  vi. 
67  nt  542-51.  6'ee  Wills. 

Statutes  — ambiguity  in,  vii.  558  n. 

— authority  of  contemned  by  judges,  vii.  311- 15. 

— forgery  of  should  be  punlshtibie,  vii.  140  6. 

— substitution  of  instruction  in,  to  regulation  as  to 
formalities,  vi.  524  n. 

— printed  copies  of,  should  be  of  the  same  authority 
with  originals,  vii.  140  6. 

— how  to  amend,  vi.  537  n. 

— forms  of  conviction  in,  vii.  315  a.  * 

— surplusage  of,  vi.  523  a. 

— should  be  recorded  and  made  public,  yi.  77-8,  551- 
552. 

Stealing.  See  Theft. 

— summary  convictions  in  certain  cases  of,  vii.  .504-6. 

SteUionatus,  vii.  18  6. 

Stewart  v.  Fraser  — case  of,  vi,  226  n *. 

Stones  — meteoric,  as  illustrative  of  the 
theory  of  incredibility,  vii.  1006-1  a. 

Strings  of  questions — confusion  occasioned  by 
putting,  vi.  384. 

Stuart  dynasty — their  curing  the  king’s  evil 
noticed,  vii.  93  a. 

Subordinates  — advantages  to  the  judge  in 
employment  of,  vi.  422  6. 

Subornation  — almost  always  accompanies 
perjury  on  tlie  part  of  a witness,  vii.  408. 

— of  perjury — those  who  have  kept  up  the  system  of 
affidavit-evidence  guilty  of,  vi.  497. 

Subpoena — a means  by  which  any  man  may 
annoy  another,  vi.  101  6. 

— duces  tecum,  vii.  105  ra. 

Subscriptions  to  defray  expense  of  evidence 
— advertisements  for  recommended,  vii.  376-7. 

Substantive  law  — extent  to  which  the  de- 
vices of  the  technical  system  are  applicable  to,  viL 
318-9. 

distinguished  from  adjective,  vi.  7 a. 

improvement  of,  preferable  to  weak  enforcement, 

vii.  260.  _ _ 

Succession — uses  of  registration  for  the  pur- 
poses of,  vi.  570-4.  See  Genealogical  facts. 

Suggestedness  — cases  in  which  it  may  be  a 
security  for  evidence,  vi.  283,  288-9. 


TWO  VOLUMES  ON  EVIDEJvCE. 


Suggestions — mendacity -serving,  how  fur 
helps  to  recoUectioa  consistent  with  avoidance  of, 
vi.  450-51. 

Suggestive.interrogation,  vi.  392-9; — 

_ — reasons  agiunst  absolute  prohibition  of,  vi.  392-7. 
Saving  of  time,  393.  Assistance  to  recollection, 
393-4.  Sometimes  necessary  to  prevent  misdecision, 
394.  Very  rarely  can  prompt  mendacity,  394-5. 
Would  be  difficult  to  draw  a line  of  exclusion,  395. 
The  presumption  of  law  that  a witness  ready  to 
perjure  himself  for  the  party  who  calls  him,  and  so 
must  not  be  led,  considered,  396-7.  J udge’s  consent 
should  be  bad  ior  suggestion  to  oblivious  witness, 
397. 

— — conditions  on  which  judge  may  allow,  yi.  397-9. 
Multitude  and  variety  of  facts,  application  of  the 
respondent,  evident  necessity  for  clearness  and  cor- 
rectness, 39f.  No  more  information  than  necessary 
should  be  aflForded,  ib.  Whetlier  suggestive  inter- 
rogation should  be  preceded  by  the  usual  examina- 
tion ? 398-9  b. 

Suit  at  law — wherein  it  consists,  vi.  8. 

— false  presumption  of  want  of  merits  from  not  pro- 
ceeding with,  vi.  49  5. 

— an  injury  which  may  be  inflicted  on  a man  by  any 
other,  without  cause,  vii.  265,  493. 

— delay  of.  from  absence  of  a material  witness,  vi.  91. 

— party  commencing  should  vouch  for  truth  of  his 
statement,  vi.  298. 

Suits  — division  into  those  that  should,  and 

those  that  should  not  be  recorded,  vi.  410-12. 

— division  of  into  simple  and  complex,  vii.  289  ra. 

— in  which  suspicious  testimony  received — proposed 
record  of,  vi.  119;  vii.  .595-6. 

— contingent, use  of  judicial  registration  to,  vi.  3305. 

Suitors — sufferers  where  delay  occasioned  for 

judge’s  convenience,  vi.  92. 

— not  permitted  to  speak  in  court,  vi.  138. 

— preliminary  meeting  of,  vii.  1845,  185,  187,  189. 

— interest  of  not  considered  in  the  rules  of  evidence, 
vi.  392. 

— all  statements  by,  should  be  subject  to  punishment 
in  case  of  mendacity,  vi.  297-302. 

— pillaged  by  written  pleadings,  vi.  331  5-2  «. 

— seduced  into  falsehoods  by  their  professional  ad- 
visers, vi  438,  483,  524;  vii.  188,  205,  230  n,  263,  272  5. 
275-9, 286-7, 299  b.  The  use  of  tlie  third  person  instead 
of  the  first  reconciles  to,  vi  439. 

— ought  to  be  punished  for  confusion  and  obscurity 
ill  their  statements,  vi.  4435. 

— uses  of  judicial  official  evidence  and  registration  to, 

vi.  409,  562. 

— exclusion  of  from  the  presence  of  the  judge,  vii. 
22G-33.  See  Parties. 

— proposed  licence  to,  to  produce  expensive  evidence 
at  their  own  cost,  vii.  375-6. 

— dishonest,  their  advantages  in  the  English  sj'steni 
of  pleading,  vii.  275.  The  only  persons  benefited  by 
exclusion  of  party's  evidence,  vii.  448  a. 

— indigent — an  instance  in  which  prejudice  to  cannot 
be  avoided,  vl.  411  5.  Advertisement  of  for  pecu- 
niary a.ssistance,  vii.  376-7. 

Summary  convictions  before  justices  in  cer- 

tain cases  of  theft,  vii.  504-6. 

— system  of  judicature— advantages  of,  vii.  211. 

prejudices  against,  vii.  198 ^9 a. 

recording  convictions  on,  vi.  414. 

Superannuation  — no  good  ground  for  ex- 

cluding a witness,  vi.  105  a;  vii.  427-32. 

Superfluity  in  evidence — anticipative  survey 

would  be  the  means  of  discovering,  vii.  369  5. 

— justificative  of  exclusion  of  evidence,  vi.  89. 

Supernatural  facts — untrustworthiness  of  the 

evidence  generally  adduced  in  support  of,  vii.  105-6. 

— the — belief  in  considered,  vii.  101-2 

motives  tending  to  produce  belief  in,  vii.  106-11. 

Supplement — oath  in,  vii.  71  a. 

Supposed — applicability  of  the  qualification 

to  unoriginsd  evidence,  vii.  Ii9. 

Suppression  of  evidence  as  indicative  of  guilt, 

vii.  48-50. 

Survey — anticipative  of  evidence,  as  a siic- 
cedaneum  to  its  exclusion,  vii.  369-71.  See  Antici- 
pative Survey. 

— geometrical  — uses  of  for  registration  of  contracts 
as  to  land,  vi.  ,570  b. 


Suspicion  — grounds  of  in  evidence  enume- 
rated, vii.  391  6. 

— note  of,  substituted  to  nullity,  for  neglect  of  forma- 
lities, vi.  523-5. 

— of  verity  of  evidence — causes  of  considered,  vi  163- 
166;  vii.  663-91. 

— should  take  place  of  exclusion,  as  against  evidence 
from  contaminated  sources,  vi.  112,  131-2. 

— how  far  statements  of  a person  labouring  under,  are 
believed,  vii.  389. 

— conviction  of  perjury  as  a ground  for,  vii.  407. 
Suspicious  evidence — safeguards  against,  vi. 

116-19.  Cautionary  instructions  to  judge  for  weigh- 
ing, 151-75  ; vii.  563-91. 

Swearing.  See  Oath. 

Swedish  law  — liberty  of  perjury  purchased 
by,  vi.  3246. 

Sydney — Algernon,  noticed,  vii.  413  a. 
Syllogism — merely  an  adaptation  of  noinen- 
clature,  vi.  442  6. 

Symbolic  signature,  vi.  515  b. 

Sympathy — effect  of  on  testimony,  vii.  569  b- 

70  a. 

Tacitus  noticed,  vii.  93  a. 

Tailor — contract  with  for  a coat,  as  an  illus- 
tration of  preappointed  evidence,  vi.  509-10  «. 
Tampering  with  evidence,  official  persons, 
witnesses,  &c. — presumption  of  guilt  from,  vii.  49  m, 
50  6-1  a,  52  6. 

Tanner  v.  Taylor — case  of,  cited,  vi.  389  a. 
Taxes  on  justice,  vi.  11a.  Origin  and  evils 
of,  vii.  199-201,  327-8. 

abolition  of  recommended,  377-8.  Alteration 

of  the  law  noticed,  377  n. 

Technical— meaning  of  the  term,  vii.  197  «. 

— as  applied  to  reasons,  vii.  401  a. 

— language — inaptitude  and  mischievousness  of,  vii. 
280-3. 

— reasons  for  not  using,  in  the  author’s  instructions 
as  to  the  trustwortliiness  of  testimony,  vii.  5C6  6- 
67  a. 

— system — the  forms  in  which  evidence  is  considered 
bj',  vi.  141-3. 

editorial  notice  of  the  author’s  remarks  on,  vi. 

20'2. 

the  various  evils  of.  See  the  various  Cliapters 

of  Book  VIII.  Vol.  VII.  196-334. 

— — reasons  for  on  examination  of,  in  connexion  with 
exclusion  of  evidence,  vii.  196-7. 

— — contrasted  with  the  natural,  vii.  197-9. 

general  recapitulation  of  tlie  interests  causing  the 

evils  of,  vii.  211-14. 

---the  vices  introduced  to  by  the  fee-gathering 
principle,  particularly  excanplitied,  vii.  214-25.  See 
Fee-gathering. 

remedies  suggested  for  the  evils  of,  vii.  320-9. 

See  Remedies. 

apology  for  the  exposure  of.  vii.  329-34. 

casually  animaflverted  on,  vi.  411  6,  443,  446, 460, 

479  6,  585;  vii.  436,  166,  1,936. 

Technicalities  — the  theory' that  they  are  a 
check  on  the  judge  considered,  vii.  324  6. 

Temerity — nature  of  falsehood  from,  vi.  292- 
3.  Punished  by  public  opinion,  vi.  327  5. 

— incorrectness  occasioned  by,  sliould  bo  punislied, 
vi.  280  (/,  295  6-6. 

Temptation— effect  of  on  testimony  of  wit- 
ness, vi.  154.  See  Interest ; Motive. 

Tenor — transcript  in,  vii.  139i-d0a. 

— inference  of  authenticity  from,  vii.  178-80.  Of  spu- 
riousness  from,  181  6. 

Terig  and  Macdonald — trial  of,  vii.  104  «. 
Term  business — factitious,  vii.  24’2  b--J  a- 
Terms  compared  with  vacation  time,  vii.  24  I- 
45.  , . 

— and  circuits — nature  of  discussed,  vi.  91”- 

Testimony  — causes  of  belief  in,  vi.  215-44. 

_fau.?ef  of  tru.stworthi«ess  ami  untrustworthlne.s. 

In,  vi.  17-21. 
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Testimony — secured  from  misrepresentation 
and  oblivion,  bv  registration,  vi.  79  6-80. 

_ vexation  attending  the  giving  of,  vi.  93-5. 

— false — the  prompting  causes  of,  examined,  vi.  I08-J. 
remoteness  of  from  seat  of  perception — enect  01, 

vi.  222/>.». 

— inodes  of  incorrectness  in,  yi.  244-7. 

— dangers  lo  l»c  guarded  against  with  regard  to,  vi. 


— of  parties— e.xclusion  of,  vii.  22G-33.  Impropriety 

ole.xcluding,  187-9.  , .v,  o o 

— .of  et)-i  iirties  for  and  against  each  other,  bee  Co- 


parties.  ....  , 

exemptions  from  the  burden  of  hearing  in  certain 

cii-cmiistaiico.s  — the  propriety  of  considered,  vii. 
472-89.  "ee  Exemption. 

of  plaintiff— examination  of  the  course  pursued  in 

r.  ganl  to  hy  English  law,  vii.  489-96. 

— of  dcf.'ndaiit— examination  of  the  course  pursued 
in  regard  to  hy  English  law,  vii.  496-506. 

Vtv  Defendant. 

— interest  in  general  considered  as  a ground  of  un- 
trustwoi'thinoss  in,  vii.  567-73. 

— pecuniary  interest  as  a ground  of  untrust  worthi- 
ness in,  vii.  573-5. 

— interest  derived  from  social  connexionsas  a ground 
of  untrustwortliiness  in,  vii.  575-77. 

— interest  derived  from  tlie  se.xnal  corme.xions  as  a 
ground  of  untrustworthiness  in.  vii.  577-81. 

— interest  derived  from  connexion  with  the  suit  as  a 
ground  of  untrustwortliiness,  vii.  681  4. 

— improbity  as  a cause  of  untrustworthiness  in,  vii. 


.585-91. 


— See  Evidence ; Witness. 

— exclusion  of.  See  E.xclusion. 

— spontaneous,  vi.  458- 65.  See  Spontaneous. 
self-inculpative.  See  Self-inculpative. 

— e.xtraction  of.  See  Extraction. 


Theft — reputation  of,  subjecting  to  punisli- 
niont,  vii.  446 n. 

— above  40s. — law  as  to  altered,  vi.  381  note  2. 

— summary  conviction  for  certain  kinds  of,  vii.  504-6. 

Tlielusson  v.  Staples  — case  of,  vii.  356  n. 
Theology — ^manner  in  which  opinions  in,  car- 
ried by  force,  vii.  109n. 

Theoretical — used  as  a term  of  reproach,  vii. 
.501 1). 

'I'heory  of  evidence — Gilbert’s  discussed,  vi. 
183  7. 

Tlicresian  code  referred  to,  vi.  504  b. 
Tliieves — honouramong,  nature  of,  vi.  265  b- 

66  ii. 

Tilings — evidence  from,  or  real  evidence,  as 
a branch  of  circumstantial,  vii.  8 .18.  See  Real  Evi- 
dence. 

— states  of  distinguished  from  events,  vi.  217. 

'rhougbt  — decisions  without,  vii.  246-9. 

'i  breat  to  testify  against— how  far  it  affects 
the  trustworthiness  of  testimony,  vii.  23  6-4  a. 

— as  circumstantial  evidence  of  delinquency,  vii.  21. 
Infirmativc  circumstances  ap[dicable,  23-4. 

Throckmorton — Sir  Nicholas,  trial  of,  cited, 

vii.  461. 

'J'hrone  — danger  of  giving  official  power  to 
a iierson  neatly  allied  to,  vi.  .556 n. 

Tidd’s  Practice  quoted,  vii.  359. 

Tilley — case  of,  cited,  vii.  190  m J. 

Tilsit  — peace  of,  alluded  to,  vi.  368  a. 

'lime  — considerations  as  to  with  regard  to 
nlihi  evidence,  vii.  112. 

— interval  of  to  bo  allowed  to  witnesses  to  answer 
questions,  considered,  vi.  449-50. 

— particularity  as  to,  in  confessions  and  instruments 
of  accusation,  vii.  3.8. 

Times . — remote,  are  visible  to  us  in  remote 

places,  vii.  90  a. 

Timitlity  — a cause  of  incorrectness  in  oral 

testimony,  vi.  254. 

— of  witness,  may  lietray  to  self  contradiction  &c 

from  brow  heating,  vi.  406  -7.  ’ 

Titles — the  various,  on  which  a claim  may 
be  :aid  in  a suit,  vii.  278  6. 


Titles  by  succession,  &c. — use  of  registers  for 
the  purpose  of,  vi.  670-47  5ee_Genealogioal  Facta. 
Tooke — Horne,  trial  of,  vii.  251  a. 

Torture — originated  with  ill  considered  scru- 
ples about  evidence.  vU.  -522  6-23,  525. 

— interrogation  confounded  with,  vii.  454  6-6  a. 

Tolirnelle  court,  vi.  503  n. 

Trade — in  opinions  (of  counsel)  brought  into 
existence  by  the  bad  state  of  the  law,  vii.  315-18. 

— course  of,  used  as  an  argument  for  the  admissibility 
of  evidence  otherwise  excluded,  vii.  167,  402  6-3. 

Tradesman’s  books,  as  evidence,  vii.  1516, 
167. 

Trading  justices  — account  of,  vii.  327  b. 
Transcripts  — nature  of,  vii.  139-41.  Three 

kinds  — 1st,  Verbatim  ; 2d,  In  purport  only  ; 3d,  In 
effect  only,  139.  The  various  ways  of  making  tran- 
scripts, 140. 

— sources  of  untrustworthiness  in,  vii.  141-3.  Double 
source  of  defect  — original  and  transcript,  141.  As 
compared  with  hearsay,  more  likely  to  be  accurate, 
fraud  apart,  142.  Inaccuracies  from  want  of  atten- 
tion, ib.  What  forms  they  may  assume,  tb.  143. 

— in  what  cases  and  on  what  conditions  to  he  received 

in  evidence,  vii.  143-9.  Original  accessible,  143-4. 
Original  known  to  be  out  of  the  country,  144-5. 
The  original  Ina  state  of  exprovinciation,  145.  Ori- 
ginal known  to  have  existed,  but  to  have  become 
extinct,  145-6.  Former  existence  of  original  known, 
but  present  unknown,  146.  !■  xistencu  of  original 

has  not  been  ascertained,  146-7.  Original  in  power 
of  adverse  party,  143-9. 

— arrangements  for  securing  the  fidelity  of,  vi.  74  6- 
85 ; vii.  149-.50. 

— and  originals— how  to  distinguish  between,  vii.  150- 
52.  Evils  of  e.xclusive  rules,  151. 

— may  be  evidence  as  to  genuineness  of  original,  vi. 
90  a. 

— successions  of  — probative  force  weakened  with 
each,  vii.  15.5. 

— aberrations  of  English  law  as  to  admission  of,  vii. 
169  70. 

— provisional  decision  on  the  evidence  of,  when  ori- 
ginal inaccessible,  vii.  379-80. 

— external  securities  for.  See  Interrogation  ; Oath  ; 
Punishment;  Publicity;  Sliame;  Writing. 

Transcription — modes  of,  vii.  139-41. 

Transcriptitious  evidence — or  supposed  writ- 
ten evidence  transmitted  through  written,  vii.  139- 
62.  See  Transcripts. 

compared  with  original,  vl.  171-4. 

— registration  as  applied  to  contracts,  vi.  570-82.  See 
Registration. 

— as  makeshift  evidence,  vi.  .57  6.  _ 

— preappointed  evidence,  as  distinguished  from  ori- 
ginal, vi.  508. 

Transmitted  evidence,  vii.  152-9. 

Treason  — extent  of  the  criminality  of  con- 
sidered, vii.  4126-13. 

— punishment  of,  vii.  .527. 

— requisition  of  two  witnesses  to  prove,  considered, 
vii.  526-7.  Invented  to  shield  the  traitors  of  Wil- 
liam lll.'s  reign,  528. 

Treby — Chief- Justice,  noticed,  vii.  428. 

Trent — council  of,  noticed,  vi.  116. 

Trial  by  jury.  See  Jury. 

— criminal — form  of,  vi.  473-4._ 

— new,  on  the  ground  of  insufficient  evidence, vii.  164  a 

— new, evils  of  having  none  in  criminal  cases,  vi.  378. 

Trials — publication  of,  vi.  377. 

— English  and  French — superiority  of  the  former  in 
point  of  dramatic  interest,  vi.  441  b. 

Tribunals  within  reach  recommended,  vii.  371. 

— long  intervals  between  the  sittings  of,  vii.  241  5. 

— uninterrupted  sittings  of  recommended,  vii.  371  3. 

— out  of  reach — evils  of,  vii,  234-6,  352-3. 

— exclusion  of  parties  from,  vii.  226-33.  See  Parties. 

— Fee  Courts ; Judge. 

Trover  — nature  of  the  action  of,  vii.  27Ba, 

287  n,  550.  _ . 

Trust — considerations  as  to  disclosure  of,  vi. 
100  «. 
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Trust— inability  of  tbe  common-law  courts 

to  superintend,  tU-  ’^3- 

Trustee  and  cestuy  que  trust  — communica- 
tions between  should  not  be  excluded  from  evidence, 

vii.  480.  , r • 

Trustworthiness  of  evidence — causes  ot,  vi. 
18-21— intellectual,  18.  Moral  (viz.  the  physical,  the 
popular,  the  poUtical,  and  the  religious  sanctions,) 

—'-i'moral  causes  of,  vi.  18-19,  256-76.  See  Motives ; 

_ _ securities  for,  generally  stated,  vi.  21-8,  282-380. 
Internal  enumerated,  283.  External  enumerate, 
22o,  284.  The  securities  grouped,  285-6.  Punish- 
ment, or  the  political  sanction,  22-3.  Shame,  24.  In- 
terrogation and  counter-interrogation,  24-5.  Coun- 
ter-evidence, 25.  Writing,  25-6.  Publicity,  26-7. 
Privacy  preferable  in  some  cases,  27-8. 

securities  for— statements  of  a party  exempt  from, 

vii.  262-3.  See  Mendacity-licence. 

-i securities  for — how  applied  to  the  extraction  of 

evidence,  vi.  30-4. 

external  securities  for.  See  Cross-examination ; 

Counter  Evidence ; Interrogation ; Publicity  ; Pu- 
nishment; Sanctions;  Shame;  Writing. 

— — internal  securities  for,  vi.  286-91.  Particularity, 
286-7.  Speciality  and  circumstantiality,  ib.  Recol- 
lectedness  and  unpremeditatedness,  287-8.  Sug- 
gestedness  to  good— unsuggestedness  to  bad  effect, 
288-9.  Interrogatedness,  ib.  Distinctness,  ib.  Per- 
manence, 289-90. 

psychological  causes  of,  vi.  247-50.  Uses  of  the 

inquiry — service  of  the  legislator,  247.  Exclusion, 
247-8.  The  intellectual  and  moral  faculties  as  con- 
cerned in  evidence,  248-9.  When  mendacity  has 
place,  249  a.  When  verity,  iJ.  When  fulselmod,  ti. 
Bias,  249  5-50  a. 

false  securities  for,  vi.  28-30.  Oaths,  28-9.  Ex- 
clusions, 29-30.  See  Oath ; Exclusion. 

intellectual  causes  of,  vi.  250-6.  Deception  con- 
fined to  the  judgment,  2^-1.  Illustrations,  251.  In- 
sanity, 251  5.  Failure  of  memory,  ib.  Vivacity  of 
the  conception  as  distinct  from  correctness,  251-2. 
Vivacity  dependent  on  importance,  251  a.  Erro- 
neous and  dubious  recollection,  252.  Refreshing 
the  memory,  253.  Inaptitude  of  expression,  253-4. 
Timidity,  254.  Imagination,  255-6.  Object  of  the 
analysis,  256  5. 

constituted  of  correctness  and  completeness,  vi. 

211. 

— — scale  of,  vl.  167-8.  In  English  law,  175. 

compared  with  probative  force,  vi.  17  ra  * 

— how  to  be  estimated  and  secured,  in  official  evi- 
dence, or  registers,  vi.  72-6,  559-61. 

— and  untrustworthiness  as  attributes,  compared  with 
credibility  and  incredibility,  vii.  77  n. 

— and  untrustworthiness.  with  regal’d  to  official  evi- 
dence, vi.  556-61 . Impartiality  and  responsibiliy,  556. 
Responsibility  must  ne  burthensome,  557.  Danger- 
ous irresponsibility  of  public  boards,  557-8.  Rules 
for  estimating  and  securing  trustworthiness,  559-61. 

Truth.  See  Trustworthiness. 

— departure  from.  See  Falsehood. 

— of  an  unreasonable  proposition — when  assumed  in 
the  use  of  language,  vi.  240  a. 

— our  belief  that  men  speak  the,  founded  on  experi- 
ence, vl.  242. 

— human  testimony  generallyconformable  to,  vi.  247a. 

— love  of  ease  favourable  to,  vl.  262. 

— dependance  of  all  manlddd  on  a regard  for  in  others, 

vi.  264.  See  Sanctions. 

— publicity  a means  of  enforcing  on  witnesses,  vi.  358. 

— all  men  inclined  to,  if  they  have  no  motive  to  the 
contrary,  vi,  401. 

— the  interests  which  bind  a witness  to  the  observance 
of,  vii.  569. 

Turkish  vessel — anecdote  of  the  master  of, 

vii.  94  b. 

Twelve  tables  — laws  of,  vii.  251  a. 

Tyranny  of  the  administration  of  the  law  in 

England,  vi.  150. 

Udall — trial  of,  noticed,  vii.  460  a. 

Ulterior  safeguards  against  theinconveniencies 

that  may  ari  se  from  dispensing  with  the  exclusionary 
'•^^^nUes,  viL  593-7. 

vaanimity— forced,  of  juries,  vi.  273,  274-5. 
VoL.  VII. 


Uncertainty  of  the  law,  vi.  551-2. 

interest  of  lawyers  in,  vii.  206-7,  310.  Aided  by 

the  system  of  nullification,  256  b.  Renders  necessary 
the  opinion  trade,  315-18. 

Undisguised  exclusions,  vi.  110-13. 
Uninterrogated  testimony,  vi,  458-65.  See 

Spontaneous. 

United  States — affidavit  evidence  abolished 

in  the  admiralty  courts  of,  vi.  41  n. 

University  oaths,  vi.  29  a ; illustrative  of  the 

feebleness  of  the  religious  sanction,  274. 

Unoriginal  evidence,  vi.  57.  Modifications  of, 

vi.-59. 

in  general,  vii.  129-32.  Divided  into  cases  where 

persons  the  media,  and  cases  where  signs,  129-30. 
Trustworthiness  decreasing  with  increase  of  media, 
131.  Modifications  enumerated,  fi.  • 

Unpopular  tribunals — the  practice  of,  used  as 

an  excuse  for  the  exclusion  of  self-criminative  evi- 
dence, vii.  455-8. 

Unpreappointed  evidence — difference  of  from 

preappointed,  vi.  68-71. 

Unpr^meditatedness,  a security  for  evidence, 

vi.  283,  287-8. 

Unsuggestedness — a security  for  evidence,  vi. 

283,  288-9. 

Untrustworthiness  — wherein  it  consists,  vi. 

15  «t. 

— in  testimony  — interest  in  general  considered  as  a 
ground  of,  vii.  567-73. 

pecuniary  interest  as  a ground  of,  vii.  573-5. 

interest  derived  from  social  connexions  as  a 

ground  of,  vii  575-7. 

interest  derived  from  the  sexual  connexions  as 

a ground  of,  vii.  577-81. 

interest  derived  from  connexion  with  the  suit, 

as  a ground  of,  vii.  581-4. 

improbity  as  a ground  of,  vii,  585-91.  See  Im- 
probity. 

— in  transcripts— sources  of,  vii.  141-3. 

— of  the  evidence  on  which  facts  disconformable  to 
the  course  of  nature  have  beep  supported,  vii.  105-6. 

— causes,  effect,  &c.  of.  See  Trustworthiness. 

Unwilling  witness — cross-examination  of  on 

the  side  on  which  he  is  called,  vi.  244  b,  381  note  1, 
402-3. 

Unwritten  evidence  — precedence  given  to, 

over  written,  by  lawyers,  vi.  143-3. 

— law,  vl.  Co  b.  See  Common  Law  ; Judge-made 
Law. 

Urbanity — falsehoods  of,  vi.  267  b. 

Utility,  as  affording  the  only  test  of  moral 

right  and  wrong,  vi.  238  b. 

— extent  to  which  reasons  are  grounded  on  in  legis- 
lative argumentation,  vii.  481  o,  485  6. 

— rejection  of  the  term  by  lawyers,  vii.  310  n J. 

— professed  to  be  followed  in  Roman  law,  vi.  492  n. 

Vacations,  long — evil  effects  of,  vii.  241-5. 
Vagrancy — statutory  evidence  of,  vii.  558  m. 
Vane — Sir  Harry,  bill  of  exceptions  refused 
to,  vl  419  a. 

Vaux  V.  Waltham,  case  of,  vi.  455  b. 

Venice — secrecy  of  legislative  proceedings  in, 

vi.  79_. 

Veracity  — dependence  of  on  motives,  vi. 
2586.  Any  motive  may  serve  as  a cause  of,  259-60. 
— crimes  that  may  render  that  of  a witness  ques- 
tionable, vii.  60  6-1  a. 

Verbal  contradictions  distinguished  from  im- 
possible facts,  vii.  79. 

— evidence  exciudud  in  the  proof  of  certain  contracts, 
vi.  128-34.  See  Exclusion. 

See  Oral. 

Verdict  of  jury — influenced  byjudge’s  charge, 

vi  418  a. 

forced  unanimity  in,  vi.  273  5, 314. 

— — in  criminal  cases — not  admitted  as  evidence  in 
civil,  vii.  170. 

Verification  to  transcript,  what  autlicntiea- 

tion  to  original,  vii.  HI  u. 

S .s 
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Verity — definition  of,  vi.  249  a. 

— confounded  with  authenticity  by  Gilbert,  vi.  184  6. 

Vespasian  — miraculous  cures  attributed  to, 

vii.  93  a. 

Vexation.  See  Collateral  Evils. 

— avoidance  of,  an  alleged  ground  for  exclusion  of  evi- 
dence, vii.  337-8. 

— exclusion  of,  evidence  on  the  ground  of  considered, 
vi.  92-8;  vii.  345-53.  Modifications  of  which  it  is 
susceptible,  id. 

as  a ground  of  exclusion  of  evidence  — arrange- 
ments of  English  law  connected  with,  vii.  3.52-3. 
r—  merely  arising  from  the  tendency  of  the  testimony 
to  Impose  an  obligation,  how  far  ground  of  exclu- 
sion, vii.  347-5'J. 

— by  self-inculpation  — avoidance  of  no  good  ground 
for  excluding  testimony,  vi.  106-9  ; vii.  441-4.  Enu- 
meration of  the  sorts  improperly  so  excluded,  444-5. 

— to  judge,  how  far  ground  of  exclusion,  vii.  350-2. 

. — and  danger  of  deception  united— view  of  the  cases 
in  which  evidence  has  been  improperly  excluded  on 
the  ground  of,  vii.  487  etseq.  (viz.  Book  IX.  Part  V.) 
Vibration  of  causes  from  court  to  court,  vii. 
^-9. 

Vice  — the  English  system  of  judicature,  a 

school  of,  vii.  339  6. 

Vices  introduced  into  the  technical  system  by 
the  fee-gathering  principle,  vii.  214-25.  See  Fee- 
gathering. 

View — summary,  of  the  topics  that  might  be 
expected  to  be  handled  in  a work  on  evidence,  vi. 
213-14. 

Viner— Charles,  noticed,  vH.  458  a. 

Violation  of  reputation  — how  far  danger  of, 
justifies  restriction  of  judicial  publicity,  vi.' 364-7. 
Vitiation — rules  for  preventing  and  discover- 
ing in  records,  vi,  74-5. 

Vivacity  of  a conception,  as  distinct  from  its 

correctness,  vi.  251  6-2  a, 

Vi\  a voce  testimony.  See  Oral. 

Voiding  contracts  for  want  of  formalities,  vi. 

517-25.  See  Formalities. 

Voire  dire — examination  on,  vii,  404. 
Voltaire  quoted,  vi.  253  n. 

Voluntary  distinguished  from  in  voluntary  evi- 
dence, vi.  2186. 

Wager — shows  that  persuasion  admits  of  de- 

grees, vi.  2236. 

— might  be  made  the  means  of  vexatiously  exposing 
secrets,  were  there  no  restriction  on  enforcement  of 
evidence,  vii.  348. 

— witness  not  excluded  by  laying,  on  the  cause,  vii. 
403  6-4a. 

— fictitious,  for  the  purpose  of  obtaining  decision  on 
point  of  fact,  vi.  5 n,  488  a. 

— of  Law— nature  of  the  proceeding,  vi.  286  6 ; vii.  70, 
549-51. 

abolished,  vi.  381  note  3,  462  ; vii.  70  >i  t. 

War — sinister  interests  in  the  continuance  of, 

vi.  41  w,  78 n,  496-7. 

— civil,  among  the  most  mischievous  of  offences,  vii. 
116a. 

“ War  in  Disguise” — reference  to  a pam- 
phlet so  named,  vi.  496-7. 

Warnings  to  prevent  under  and  over  valua- 

tion of  circumstantial  evidence,  vii.  676. 

Warrant — criminal,  circumstances  in  which 

granted,  vi.  471  6. 

— of  attorney,  vi.  480-1. 

— from  Master  in  Chancery-  imposition  of  fees  by 
means  of,  vii.  217  6. 

Warwick — Lord,  case  of,  vii.  435  n*. 
Wealth,  as  disprobative  of  fraudulent  of- 
fences, vii.  62. 

— universality  of  the  desire  for,  vii.  54  6. 

Wodgewood — copying  machine  of,  vi.  576  n. 
Weighing  of  evidence  — code  of  instructions 
as  to,  vi.  1 18-19, 151 -7o  ; vii.  503  -91.  Cautionary 

lii.'vtrucihnijj. 


Weight  of  circumstantial  evidence  — conn* 

derations  as  to,  vii.  66-7. 

Welsh  circuits — delays  in,  vii.  220-1. 
Whetford — case  of  cited,  vii.  431  5. 

Why — meaning  of  the  adverb,  vi.  237  n f. 
Wife  — examination  of,  on  alienating  land 
with  concurrence  of  her  husband,  vi.  375  6. 

— evidence  of,  not  taken  in  prosecution  for  bigamy 
vii.  483  ra. 

— influence  which  the  position  of,  in  relation  to  her 
husband,  may  have  on  testimony,  vii.  577-81. 

— and  husband— the  exclusion  of  the  testimony  of, 
in  regard  to  each  other,  considered,  vii.  430-6.  See 
Husband. 

Wilkes — outlawry  of,  noticed,  vii.  254  n. 

— charge  of  altering  the  record  in  the  case  of,  vii.  260. 
Will — the  power  of,  over  opinion,  vii.  108.  , 

— connexion  of  with  mendacity  and  verity,  vi.  249. 
Wills  or  Testaments — description  of  promul* 

gation  paper  in  case  cf,  vi.  67. 

— comprisable  under  the  term  contract,  vi.  62  n. 

— effect  of  nullification  of  for  want  of  formalities,  vi. 
65  a. 

— nature  of  the  documents  called,  vl.  66-7,  508  a. 
Wills — formalities  of,  vi.  530-51  ; — 

utility  of,  vi.  530-2.  Points  of  difference  from 

other  deeds,  531.  Reasons  why  there  should  be  no 
disqualification  to  make  will  on  deathbed,  531-2. 

mischiefs  of  peremptory  formalities  in  the 

case  of,  vi.  532-5.  Give  facilities  to  force  and  fraud, 
from  the  ease  with  which  formalities  may  be  inter- 
fered with,  532.  Absurdity  of  one  sort  of  formality 
for  real,  another  for  personal  property,  533.  Altera- 
tion in  the  law,  633  n *.  Genuine  wills  often  infor- 
mal, spurious  ones  made  formal,  534.  Frustration 
of  fair  will  more  mischievous  than  giving  effect  to 
spurious,  534-5. 

use  of  autography  in,  and  recommendations  in 

relation  to  it,  vi.  535-7. 

attestation,  vi.  537-41.  Use  of  two  witnesses 

as  an  impediment  to  forgery,  538-9.  Absurdity  of 
excluding  evidence  of  witnesses, merely  percipient, 
539-40.  How  far  it  should  be  requisite  that  the  at- 
testation should  be  simultaneous,  540  -1 . 

in  wills  of  necessity  as  distinguished  from 

regular,  vi.  541-2.  Enumeration  of  circumstances 
which  may  explain  absence  of  formalities,  ib. 

aberrations  of  English  law  in  regard  to,  and 

examination  of  statute  of  frauds,  vi.  542-5.  Facti- 
tious distinctions  between  real  and  personal,  543-6. 
Nullification  instead.'of  suspicion,  546.  Examination 
of  the  rules  as  to  nuncupative,  546-7 n.  Witnesses 
excluded  on  score  of  interest,  547.  Recourse  to  the 
removal  of  legatee’s  interest,  548.  Opens  a door  to 
forgery,  548-9.  Erroneous  nomenclature,  delivery, 
publication,  execution,  549-51. 

— last — the  sort  of  deed  to  which  an  act  of  recognition 
peculiarly  applies,  vi.  516  raf. 

William  the  Conqueror  noticed,  vii.  196  6. 
William  III.,  opinion  of  the  character  of,  vii. 
5276.  ^ , 

Act  of  Parliament  of,  against  treason,  made  for 

theprotectionof  the  traitors  of  his  reign,  vii.  5276-8. 

Wilson — Robert,  case  of  cited,  vii.  55  b. 
Wisdom  of  our  ancestors,  vii.  90,  598  b. 
Witchcraft — laws  as  to,  vii.  101  n*. 

— confessions  of  cited  as  instances  of  false  confes- 
sion, vii.  37  6. 

— Hale’s  condemning  for,  vii.  97  a.  _ 

— tlie  state  of  intellect  in  which  it  was  believed.vii.  101 . 
Witness — absence  of,  how  far  a ground  for 

delay,  vii.  356-62.  , 

— absence  of  at  trial — effect  of  in  practice,  vn.  ooi. 

— absent — writing  necessary  to  existence  of  evidence 
from,  vi.  328  6. 

— aflidavit.  See  Affidavit. 

— competency  and  credibility  of ; the  terms  discussed, 
vi.  147«’  • * 

— credibility  and  incredibility  considered  as  attributes 
of,  vii.  77  n.  _ 

— deposing  and  percipient,  vi.  2196. 

— exclusion  of  evidence  of.  See  Exolusio^ 

— extraction  of  evidence  from.  See  Extrarawp* 

-r  form  of  swearing  in  trial  by  Jury, 

— form  of  swearing  in  Scotland,  vlL 
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Witness— improWty  of  as  a ground  of  un- 

trustworthinessj^' ^ - ..  i,, 

— inconveniewsei  trouble,  &c.  to-how  far  a suit^le 

eround  forthe  exclusion  of  evidence.  See  V exation. 
the  various  grounds  of  untrustworthiness  in.  See 
Untrustwdrthiness.  ^ » 

— effect  of  an  interest  m the  suit  on  the  testimony  of, 

— leading  a,  vl.  893.  See  Suggestive  Interrogation, 

mala  (We— impossible  to  keep  from  mendacious  in- 
vention from  the  moment  of  his  expecting  to  be 
called  on,  vi.  447.  ,,3.  , . • * 

percipient  distinjulsheii  from  deposing^  vi#  15  9 

vii.  130  5. 

publicity  a means  of  keeping  to  the  truth,  vi.  358. 

quality  and  condition  of, — effect  of  on  probative 

force,  vi.  221.  „ „ „ , 

_ re-examination  of,  vi.  461-8.  See  Re-examination. 

restoratives  to  competency  of,  vii.  433-40.  See  Re- 

st  orftti  ves  ■ 

— rules  for  produclflfe  evidence  for  or  against  the 

character  of,  vii.  60.  » 

— scientific— attesUtion  of  handwriting  by,  vii.  177, 

— situation  of  as  affecting  his  evidence,  yi.  160-4. 

veracious — natural  course  of  conduct  of,  vi.  448. 

means  of  knowing  whether  his  deposition  coincides 

with  previous  statements,  vi.  90  a.  - 
vexation  and  inconvenience  attending  the  attesta- 
tion of,  vi.  93, 95. 

— special  commission  to  examine,  vi.  95  b. 

— the  theory,  that  one  must  not  discredit  his  own,  vi. 
I176-18a. 

— impossibility  of  making  line  of  demarkation  be- 
tween species  and  species  of,  vi.  173. 

— streiigtli  of  persuasion  of  (if  genuine)  will  measure 
that  of  judge,  vi.  224  a. 

— elements  by  which  the  strength  of  persuasion  of 
may  be  affected,  vi.  224. 

— application  of  a scale  of  persuasion  to,  vi.  225. 

— difference  between  effect  of  distinct  and  dubious 
testimony  of,  vi.  227  6-8  a. 

— how  conscious  of  differences  in  extent  of  his  own 
persuasion,  vi.  232-3. 

— mendacity,  verity,  and  falsehood  in,  respectively 
defined,  vi.  249. 

— . effect  of  refreshing  the  memory  of,  vi.  252. 

— and  party— false  distinction  created  between  in 
some  cases,  vi.  281  n. 

— difficulty  of  extorting  truth  from,  when  unwiUing, 
vi.  344  n. 

— application  of  friendly  and  hostile  interrogation  to, 

vi.  347-9. 

— prevention  of  mendacity-serving  information  to, 
justifies  restriction  of  publicity,  vi.  361  6-2. 

questioned  for  purpose  of  discrediting  him,  vi.  400- 
406.  Sec  Discreditive  Interrogation. 

— means  for  his  testing  the  accuracy  of  the  minutes 
of  his  evidence,  vl.  416-17. 

— presumption  of  law  that  he  will  perjure  himself  for 
the  side  on  which  lie  is  called,  vi.  396. 

— crimes  that  may  have  a tendency  to  render  veracity 
of  questionable,  vii.  60  6-1  a. 

— how  far  apparently  supernatural  facts  to  be  be- 
lieved on  testimony  of,  vii.  106  a. 

— strength  of  impression  on,  depends  on  state  of 
mind  during  the  incident,  vii.  139  a. 

— how  far  vexation  arising  from  the  nature  of  his 

_ is  ground  for  exclusion,  vii.  347-50. 

Witnesses  — examination  of,  vi.  30-4.  See 

Extraction. 

— alibi-— proposal  for  their  being  accompanied  by  tes- 
timonies to  character,  vii.  113a. 

— attesting,  to  deeds— use  of,  vi,  516  6,  525-6. 

— — infamy  of,  makes  their  hands  proveable,  vii.  190. 

^surdity  of  excluding  merely  percipient,  vi. 
539-40. 

T'  to  wills,  vi.  537-41.  Alteration  of  the  law,  .'>3,3  n*. 
Use  of  two,  an  impediment  to  perjury  by  rendering 
an  accomplice  necessary,  538. 
non  attesting,  excluded  for  authentication  of  writs, 

vii.  190  2.  ’ 

— authentication  of  deeds  bv,  vH.  176  6-7  a. 

— browbeating  of,  vi.  338  a'  406-8.  Retaliation  by 

them,  408  n.  ■’ 

oross-examination  of.  See  Cros-'s-examination. 

— exclusion  of  evidence  how  occasioned  by  uncom- 
pensated vexation  to,  vi.  95. 

, — exclusion  by  limitation  put  on  the  number  of,  vii. 

. 631-7.  See  Limitation. 

—exclusion  of  evidence  for  w.nnt  of  a particular  num- 
"V  of,  vii.  520-31.  See  Multiplicity. 


Witnesses  not  allowed  to  bear  evidence  to  a 
contract  except  through  a certain  written  form,  vi. 
706. 

— distinction  between  willing  and  unwilling  in  Eng- 
lish law,  considered,  vi.  162-3  n.  _ 

— number  of — effect  of  on  probative  force,  vi.  221  6. 

— should  be  allowed  to  interrogate  parties  and  wit- 
nesses in  a cause,  vi.  336,  339-41 . Entitled  to  attend 
to  their  own  collateral  interest,  339.  To  defend 
their  character,  339-40.  Admission  should  be  com- 
mitted to  discretion  of  judge,  340.  Objections  on 
ground  of  sinister  interest  answered,  ib.  On  grounds 
of  tutelary  interest,  341. 

— partiality  of  to  the  party  by  whom  they  are  called, 
vi.  346  n. 

— how  far  their  affections  or  partialities  can  be  cal- 
culated upon,  vi.  346-7. 

— that  they  might  enter  into  a confederacy,  employed 
as  an  argument  against  publicity,  vi.  357  6 8 a. 

— that  fear  of  displeasure  of  party  might  operate  on 
them,  used  as  an  argumentagainst  publicity,  vi.  368. 

— seclusion  of,  when  expedient,  vi.  362  a. 

— how  far  it  is  justifiable  to  seclude  to  prevent  tam- 
pering, vi.  450  6-1. 

— difficulty  of  their  conspiring  together  increased  by 
their  number,  vii.  74  6. 

— exclusion  of  parties  as,  vii.  226-33.  See  Parties. 

— illustration  of  the  expense  tliat  may  be  occasioned 
by  producing,  vii.  356  n. 

— proposal  to  collect  their  names  and  designations  by 
anticipative  survey,  vii.  370  a. 

list  of  excluded  and  admitted  in  corresponding 
cases  in  criminal  practice,  vii.  405  n. 

— view  of  the  cases  in  which  certain  parties  ai-e  ex- 
empt from  being  against  others,  vii.  473-86. 

— two  sets  of,  bearing  contrary  testimony  exempli- 
fied, vii.  521  a. 

— testimony  of  should  be  judged  of  by  weight,  not 
number,  vii.  521. 

— the  requisition  of  two,  by  Roman  and  in  some  cases 
English  law,  considered,  vii.  525-31. 

— too  great  a number  of,  an  evil,  vii.  531. 

— secrecy  of  examination  of,  according  to  the  Roman 
system,  vii.  540-2. 

Words — difficulty  of  separating  from  real  en- 

tities, vi.  237  a. 

— employed  in  evidence — importance  of  certainty  as 
to,  vi.  290. 

— questions  concerning  the  import  of,  confounded 
with  facts,  in  reasonings  on  impossibility,  vii.  79-82. 

— coining  of,  defended,  vii.  130  a. 

— purport  of,  precariousness  of  testimony  to,  vii.  136  a. 
Workman  and  employer — effect  of  the  rela- 
tionship between  on  evidence,  vii.  675  6-6  a. 

Writs  distinguished  from  unpreappointed  evi- 
dence in  being  anterior,  and  nearer  in  date  to  the 
faots  they  testify,  vi.  €8-9. 

— authentication  of,  vii.  176-80. 

— of  error— sham,  as  a source  of  delay,  &c.,  vii.  214-6. 

— formalities  of.  See  Formalities. 

Writer  of  a contract — name  and  description 

of,  should  be  embodied  in  it,  vi._525  n. 

Writing — its  value  as  an  assistant  to  the  arts 

and  sciences,  vi.  285  6-6a. 

— as  a security  for  the  trustworthiness  of  testimony, 
yi.  25-6,  327-32.  Distinctness,  328.  Use  for  purpose 
of  recollection,  ?6.  For  permanence,  76.  Necessary 
to  existence  of  evidence  in  case  of  absent  witness, 
ib.  Simple  causes  may  proceed  without,  329.  Bui 
unless  in  the  general  case  the  grounds  of  decision 
were  known,  judges  would  be  despots,  ib.  Registra- 
tion of  judicial  proceedings  proposed,  330.  Disad- 
vantages writing  is  liable  to,  26.  Capable  of  abuse 

— increase  of  irrelevant  matter,  time  for  mendacious 
Invention  and  information,  collateral  evils  of  delay, 
&c.,  331-2. 

— in  ivhat  contr?.cts  it  ought  to  be  required,  vi.  525. 

— exclusion  of  evidence  of  contracts  not  committed 
to,  vi.  132-4.  Sre  Ivxclusion. 

— exclusion  of  evidence  by  prescribing  a i)arUculne 
form  for,  vi.  132-4. 

— nullification  of  informal  when  superadded  to  for 
mal,  vi.  131-5. 

— autograph,  advantages  of,  especially  for  wills,  n. 

535-7-  . . . r 

Writings — machines  for  multiplication  of,  vi. 

576-791. 

— cases  and  conditions  on  which  Iran.scripts  of  may 
be  received,  vii.  143-9.  Sec  Transcripts. 
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Written  document.  See  Script. 

— cvirieiice.  .?pe  Epistolary.;  Preappointed. 

— nnd  unwritten  evidence  compared,  vl.  71. 

— evidence — precedence  of  over  unwritten,  vi.  *^3-5. 
compared  with  oral,  vi.  170-1.  More  liable  to 

evasion,  vii.  29.  . . .. 

less  liable  to  incorrectness  of  expression  than 

oral,  vi.  254  rt. 

nature  of  authentication  with  regard  to,  vii.' 

'Z?  modes  of  authentication  in  case  of,  vii.  175-81. 

modes  of  deauthentication  in  case  of,  vii.  181-3, 

subjection  of  to  tiie  docimastic  process,  vi.  1726. 

casually — evidence.  Sec  Casually,  written. 

criminative  evidence- effect  of  possession  of,  con- 
sidered, vii.  126-13. 

— ex-parte  preappointed  evidence,  vii.  12G-7. 

— extrajudically.  See  Extrajudicially-written. 

— official,  and. casually  written  evidence — modes  of 
authentication  in  case  of,  vii.  180-1. 


Written  — evidence,  'transmitted 

through  oral,  vl. 

— supposed — oral  evidence  transmitted  through,  vii. 
138-9. 

— supposed  evidence,  transmitted  through  written,- 
or  transcriptitious,  vii.  139-62. 

— pleadings  considered,  vii.  270-9,  See  Pleading. 
Wyat’s  Practical  Register  quoted,  vi.  490. 
Wrongs — not  likely  to  be  the  subject  of  pre- 
appointed evidence,  vi.  508  a. 

York — Duke  of,  allusion  to  the  proceedings 
against  in  House  of  Commons,  vi.  43  n *, 
Yorkshire  — register  in,  an  example  of  pre- 
appointed transcriptitious  evidence,  vi.  508  6,  575  n. 
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